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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 
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Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. 0. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGB, Circuit Judge noston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Coucord, N. H. 

Hon. CLARBNCB HALE, District Judge, Maine Portland, Me, 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littletoii, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES, Circuit Justice» Washington, D. C. 

Hon. ALFRED C. COXB, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADB ROGERS, Circuit Judge New Haven, Conn. 

Hon. BDWIN S. THOMAS, District Judge, Connectlcut New Haven, Conn. 

Hon. THOMAS I. CHATPIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VBCHTEN VEEDER, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New Y'ork, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New Y'ork, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont St. Johnsbury, Vt. 
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Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUPPIKGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphla, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADPORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J, WARRBN DAVIS, District Judge, New Jersey* Trenton, N, J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvanla... Philadelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvanla Philadelphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

» Resigned June 10, 1916. » Appointed May 15, 1916. 
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Hon, EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITOIIARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

!Ion. JOHN C. ROSE, District Judge, Maryland Baltimore, IVId. 

Hon. HENRY G. CONNOll, District Judge, E, D. North Carolina Wilson, N. C. 

Hon, JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDDETON SMITH, District Judge, B. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C GreeuviUe, S. C. 

Hon. EDMUND WADDIIA, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hou. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. AI,STON G. DAYTON, District Judge, N. D. West Virginia Phllippl, W. Va. 

Hon. BENJAMIN P. KELLER, District Judge, S. D. West Virginia. ,. .Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. LOUIS D. PRANDEIS, Circuit Justice = Washington, D. C. 

Hon. DON A. PARDEB, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D, Alabama....Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alahama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama IVIoblle, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Plorida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Plorida Jacksonvllle, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga, 

Hon. EMORY SPBBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS B. FOSTER, District Judge, B. D. I^ulsiana New Orléans, La. 

Hon. ALBCK BOARMAN, District Judge, W. D. Loulsiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Koscluslco, Miss. 

Hon. GORDON RUSSE r..L, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Hou.ston, Tex. 

Hou. THOMAS S, MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL B. KNAFPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucliy Loulsvllle, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E, D. Michigan Détroit, Mich. 

Hon. CLARENCB W. SESSIONS, District Judge, W. D. Michigan... .Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee. .Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn, 

SEVENTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C 

Hon. FRANCIS E. BAKER, Circuit Judge (ioshen, Ind'. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

HoD. JULIAN W. MACK, Circuit Judge Chicago,' 111. 

• Appolnted June 1, 1916. 
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Hon. SAMUEL ALSCHULER, Circuit Judge Cliicago, III. 

Hon. BVAN A. EVANS, Circuit Judge' Baraboo, Wis. 

Hon. KBNBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPBNTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANliORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. BLMER B, ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E, CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa Davenport, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

Hon. THOMAS C. MUKGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLB, District Judge, Arizona Tucson, Ariz. 

Hon. BENJ. F. BLEDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idabo. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S, FARRINGTON, District Judge. Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JBREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 



'Appointed May 10, 1916. 
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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



MOORE V. FOISTER LUMBER CO. * 
(Circuit Court of Appeals, Pifth Circuit. Mareh 13, 1916.) 

No. 2832. 

1. Public Lands <g=3l7.S(l)— Tiîansfer of Headkigtit before Is.suance of Cer- 

TIFICATE. 

An in.struiiiGnt, executed by a colonist eritltled to a league and labor of 
Innd under the law.s otthe Republic of Texas, purportinf^to eonvey one-lialf 
of the league and labor of land, and authorizlng the grantees to locate and 
possess it and the land offlcers to issue the neeessary title papers to the 
srantees, transferred to the grantees the headripht of the grantor, thoush 
not tlien evlrtenced by a certiticate, and not located upon any spécifie pub- 
lie land. 

IRd. Note.— For other cases, see Public I^ands, Cent. Dig. § 570; Dec. 
Dlg. <S=178(1).] 

2. Public Lands <g=5l78(l)— Transfer of Headbight before Issuancb of Cer- 

TIFICATE. 

The transfer did not, before location, ^ive the transférée any Interest, 
légal or équitable, in the land not then located, but nierely gave a right to 
hâve the grantor locate and patent the lands for their benefit, or to acconi- 
plish this in their own name and for their ovvn benefit, and, upon location, 
the right to an interest in the land, either légal or équitable, depending 
upon whether the patent issued to the original owner of the headrlght, the 
owuer and his asslgns, or the grantees direct. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 579; Dec. 
Dig. <S=ol78(l).] 

3. Public Lands <S=»178(1)— Transfee of Heauright before Issuance of Cer- 

TIFICATE. 

The right of a grantee under a conveyance by a colonist. entitled under 
the laws of Texas to a league and labor of land, to locate such land or hâve 
it located by the grantor for hi.s benefit, was not a légal interest in land, 
whether in Texas the common-law distinctions between law and equlty 
were then recognized or not, and the grantee named in a subséquent con- 
veyance by the same grantor acqulred no greater interest, even though a 
certiflcate had then been issued ; the land not having been located. 

[Ed. Note. — ^For other cases, .see Public Lands, Cent. Dig. § 579; Dec. 
Dig. ©=5178(1).] 

4. Public Lands <ê=»178(1)— Transfeb of Headrigiit jjefobe IssuAnce of Cer- 

tificate. 

As between the grantees named in two conveyances by the owner of a 
headrlght under the laws of Texas, those to whom it was flrst conveyed 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
231 F.— 1 • Rehearing denied May 20, 1916. 
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in point of tlme had the prior right, especially wliere the second grantee was 
eharged wlth knowledge of the tirst conveyance by heing a grantee in both 
eonveyances. 

[Ed. Note. — For other cases, see Publie Lands, Cent. Dig. § 579 ; Dec. 
Dlg. <®=>178(1).] 

5. Limitation op Actions <g=»44(l)— Acceual of Eight of Action. 

As tlie conveyance of a league and labor o£ land which the grantor was 
entitled to locate under the laws of Texas vested in the grantee no inter- 
est in the land prior to its location, the niaking and reeording of a subsé- 
quent conveyance by the grantor was a répudiation of the first convey- 
ance, and gave the grantee claiming under the first conveyance notice of 
the répudiation, and sufflced to start the runnlng of limitation or to fis 
the time from which the staleness of the clalm under the first conveyance 
was to be reckoned ; and, whlle the grantee under the first conveyance 
could hâve proceeded against the grantors or the grantees under the second 
conveyance, if vested wlth a légal tltle, for a spécifie performance of the 
trust, such right could only be enforced before the claim beeame stale, dat- 
ing from the second conveyance. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 220. 
223, 224; Dec. Dig. (S=»44(l).] 

6. Teespass to Tbt Titij: <S=>25— Equitable Défenses— Lâches ou Stale- 

ness. 

As under the Texas procédure the défendant in trespass to try title may 
interpose an équitable title or défense, a défendant takes this privilège or- 
dlnarily given only to those coming into equity, wlth the burdens incident 
thereto in a court of equity, and ail défenses available in equity against 
such équitable title may be set up, and hence the doctrine of lâches or 
staleness is available as against an équitable tltle Interposed as a défense 
by a défendant in possession. 

[Ed- Note.--For other cases, see Trespass to Try TiUe, Cent. Dlg. §§ 30, 
31 ; Dec. Dig. ®=s25.] 

7. Tbespass to Tbt Title <&=>25 — Staij; Claims — Teansfeb of Headbight. 

Where the transfer of a headrlght was repudlated by the grantor in 1838 
by making a second conveyance to other parties and no clalm was asserted 
under the first conveyance for over 60 years, during ail of which period 
there was some assertion of clalm under the second conveyance, the claim 
under the first conveyance had become stale. 

[Ed. Note. — For other cases, see Trespass to Try Title, Cent. Dlg. §§ 30, 
31 ; Dec. Dlg. <S=»25.], 

8. Tbial <S=j253(3)— Instructions— Equitable Défenses— Lâches ob Stale- 

ness. 

Where, in trespass to try tltle, défendant pleaded an équitable clalm or 
title, to defeat which plaintlfC relied upon lâches or stxileness, and the proof 
showed the staleness of the claim, the court should elther bave entertained 
the défense of staleness and decided it, or submitted the issue to the jury 
with proper instructions, Instead of ignoring such défense in submitting 
the case to the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 616 ; Dec. Dlg. <®= 
253(3).] 

9. Trespass to Tbt Title iS=»11 — Claim op Title unbeb Différent Sources. 

In trespass to try title, defendant's claim of an Interest in the land un- 
der the same title under which plaintiff claimed did not preclude it from 
also claiming under a différent title, if established as the paramount title. 

[Ed. Note. — For other cases, see Trespass to Try Title, Cent. Dig. § 14 ; 
Dec. Dig. <S=11.] 

In Error to the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

®=5For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Trespass to try title by B. F. Moore against the Foster Lumber 
Company. Judgment for défendant, and plaintifï brings error. Re- 
versed and remanded. 

W. D. Gordon, of Beaumont, Tex., and D. F. Rowe, of Houston, 
Tex., for plaintiff in error. 

Sam Streetman and Newton C. Abbott, both of Houston, Tex., for 
défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. This was an action of trespass to try ti- 
tles, brought by plaintiff in error against the défendant in error, to 
recover 429 acres of land out of the John W. Asbury league and labor 
in Harris county, Tex. The défendant denied plaintiff's title, pleaded 
title in itself, and also adverse possession of the land sued for under 
title and color of title for more than 3 years prior to the institution 
of the suit. The plaintifif replied, to the defendant's assertion of title 
in it, that such title, if it ever existed, was barred by the statute of 
limitation of 10 years, and was a stale claim ; and also denied the 
defendant's alleged adverse possession of 3 years. 

Title to the land was originally in the Republic of Texas. One 
John W. Asbury was a colonist in that republic in 1835, and by the 
Constitution of Texas of 1836, by virtue of that fact, became entitled 
to a league and labor of public land in the republic. On July 20, 1837, 
Asbury and wife executed to Isaac Batterson, G. W. Scott, WiUiam 
H. Scott, and James S. Holman an instrument, purporting to convey 
to Batterson one-half and to the other grantees the remaining one- 
half of the league and labor of land to which he was entitled as a 
colonist, authorizing the grantees to locate it and enter upon and pos- 
sess it when located, and authorizing the land ofificers to issue to the 
grantees the necessary title papers. At the time this instrument was 
executed, no certifîcate had been issued by the Republic of Texas for 
the league and labor of land to Asbury, nor had bis claim been lo- 
cated on any spécifie public land. The instrument was recorded May 
17, 1838. On Mardi 20, 1838, Asbury executed to James S. Holman 
and G. W. Scott an instrument, similarly worded, purporting to con- 
vey to them jointly one-half of the league and labor of land to which 
he was entitled as a colonist. This instrument was recorded March 
21, 1838. On March 20, 1838, a certifîcate was issued to Asbury by 
the proper land officers of the republic for the league and labor of 
land, to which he was entitled, containing the légal conditions as to 
payments. On September 4, 1839, a receipt was issued to Asbury for 
the required payments. On September 21, 1838, or 1839, the cer- 
tifîcate was located on the land, a part of which is the land in contro- 
versy, upon a survey purporting to hâve been made for Asbury, by 
the proper land ofïîcers. On the 16th day of January, 1846, a pat- 
ent was issued by the Republic of Texas, presumably to John W. As- 
hury, for the league and labor of land, a part of which is hère in con- 
troversy, but whether or not it ran to his assigns is not disclosed by 
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the record. This complètes the liistory of the land so far as tlie pro- 
ceedings of the land office of the republic relate to it. 

The plaintifif claims as grantee of one of two residuary devisees of 
G. W. Scott. The défendant claims under the other of the two residu- 
ary devisees of G. W. Scott, a claim not hostile to the plaintifï, but 
also claims in hostility to the plaintiff by virtuc of quitclaim deeds, 
executed by the two heirs of W. H. Scott, one of the three grantees 
of the first conveyance of the headright made by Asbury in 1837. 
The second conveyance made by Asbury of his headright in 1838 
omitted W. H. Scott's name as a grantee, and conveyed the entire 
half interest to G. W. Scott and Holman. 

The détermination of the record title to the land dépends upon 
whether W. H. Scott or his heirs or their grantees had any interest 
in the land involved at the time of the institution of the suit; and 
this présents the questions as to whether W. H. Scott's title under 
Asbury's first conveyance of the headright should prevail over that 
of G. W. Scott, acquired by Asbury's second conveyance thereof, and, 
if so, wdiether the W. H. Scott title had, at the time this suit was 
brought, become a stale claim for lack of earlier assertion. Under 
the Texas land laws, the owner of a headright could sell his right by 
verbal or written contract, and in advance of the issue to him of th^ 
certificate evidencing his right or of the location of tht iand. The 
subséquent issuance of the certificate, location of the land, and issu- 
ance of a patent, though in the name of the colonist, inured to the 
lienefit of the grantee, for whom the colonist then held the légal title 
to tlie land located. 

fi, 2] It follows that the instrument, executed July 20, 1837, by 
Asbury to W. H. Scott and others was adéquate to transfer to the 
grantees the headright of the grantor, though it was not then evi- 
denced by a certificate and was not located upon any spécifie public 
land. This, however, was only a right to a league and labor of land 
somewhere in the public domain of the Republic of Texas. It is clear 
that before location, neither the original owner of the headright nor 
his transférée could be said to hâve any interest, either légal or équita- 
ble, in land not then located. A right to sélect land from the public 
domain is to. be distinguished from an interest acquired in spécifie 
land, when selected. It is manifestly impossible to predicate owner- 
ship, either légal or équitable, in unknown lands, to be segregated from 
the public domain at some future time. The most that can be said of 
a right acquired before location is that it availed to confer an interest, 
upon location, either légal or équitable, depending upon whether pat- 
ent issued to the original owner of the right on the one hand, or to the 
owner and his assigns or the grantee direct on the other hand. 

[3, 4] It seems clear that W. H. Scott, by virtue of the conveyance 
of July 20, 1837, acquired no interest, either légal or équitable, in the 
lands afterward selected, until they wcre, in fact, located in Septem- 
ber, 1838, or 1839. His only right, theretofore, under the instru- 
ment was either to bave Asbury locate and patent lands for his bene- 
fit, or to accomplish this in his own name and for his own benefit. 
This right was not a légal interest in land, whether the Republic of 
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Texas recognized, prior to 1840, the common-law distinctions of law 
and equity or net. So that, on March 20, 1838, when Asbnry executed 
the second conveyance, which omitted W. H. Scott as one of the gran- 
tees of his headright, W. H. Scott lia:l no légal interest in the land, 
upon which the certificate might thereafter be located. It is true that 
th.e grantees, nanied in the second conveyance of the headright, ac- 
ciuired no greater interest tliereby, since the second conveyance was 
in idcntical langiiage in légal effect, and this would be true whether 
the certificate, wliich was issued to Aslrary the same date, be con- 
strued as having becn issued to him before or after the second con- 
veyance was executed by him, for there was no location of the cer- 
tificate at that date, nor undl Septcmber, 1838, or 1839. Neither W. 
H. Scott nor G. W. Scott accjuired any légal or équitable interest in 
the land until it was surveyed in Scptendjer, 1838, or 1839. As be- 
tween the two grantees, each having received from Asbury the same 
right in his headright, the first to wdiom it was conveyed in point of 
time would hâve the prior right, especially where, as in this case, the 
second grantec was chargée! witli knowledge of the first conveyance, 
by being a grantee in it, as well as in the second. Johnson v. Newman, 
43 Tex. 639. 

If the title depended alone upon the status as of the time immediate- 
ly subséquent to the exécution of the second conveyance by Asbury, 
our conclusion would be that the defendant's predecessor in title be- 
came invested with either the légal or e(]uitab]e title to the land upon 
the subséquent location of the land and issuance of the patent to As- 
bury, depending upon whether or not the patent ran to his assigns. 

[5] However, the making of the second conveyance by Asbury of 
his headright, omitting W. H. Scott as grantee, is to be held, in the 
light of the décisions of the Texas courts, tOi hâve been a répudiation 
of his original transfer to W. H. Scott; no interest in the land itself 
having, at that time, vested in W. II. Scott, so as to make répudiation 
by him legally impossible. The placing of the second conveyance by 
Asbury on record, the day succeeding its exécution, was notice to W. 
H. Scott that Asbury had repudiated any trust relation arising between 
them by virtue of the first conveyance, and sufficed to start the run- 
ning of the statute of limitation or to fix the time from which the 
staleness of the claim under the W. H. Scott title was to be reckoned. 
Abernathy v. Stone, 81 Tex. 433, 16 S. W. 1102; Chamberlain v. 
Boon, 74 Tex. 659, 12 S. W. 727 ; Johnson v. Newman, 43 Tex. 629. 
In view of this re]iudiation by Asbury, his subséquent acts in having 
the certificate issued to him, the lands located and the patent issued 
are to be construed as having been done, not in the interest of W. H. 
Scott, but in that of the subséquent grantees of the headright under 
the second conveyance. y\nd while it is true that W. H. Scott could 
hâve proceeded against Asbury or against the grantees under the sec- 
ond conveyance, if vested with a légal title, for a spécifie performance 
of the trust he had wrongfully repudiated by making the second con- 
veyance, yet such a right could only be enforced before the claim had 
become stale, dating its inception and accrual from the date of the 
répudiation efifected by the second conveyance of the headright by 
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Asbury. If there was no assertion of the right to enforce the repu- 
diated trust either against Asbury or against his subséquent grantee, 
until the claim had become stale, then, at that time, at least, Asbury 
and his heirs, if the patent ran to him alone, would be considered as 
holding in trust the légal title for his subséquent grantee; or, if it 
ran to him and his assigns, the légal title, froni that tinie on, would 
be in the subséquent grantee of the headright or his privies. Indeed 
it seems to be a rule of property in Texas that the légal title to land 
on which a certificate is located vests, inimediately upon location and 
issuance of patent, in the then bénéficiai owner of the certificate, 
whether he acquired it by verbal or written transfer, and without re- 
spect to the rules governing the technical dévolution of légal title. 

[G] It is said, however, that the principle of staleness of claim is 
not available as against one in the position of a défendant in an ac- 
tion of trespass to try titles, who is in possession of the land sued 
for, and who is asking no affirmative relief. However, we are of the 
opinion that the défendant was in the équivalent situation of a holder 
of an equity, asking affirmative relief, though it was in possession and 
defending. Under the Texas procédure, the défendant is permitted 
to interpose an équitable title or défense, in an action in trespass to 
try titles. At common law the holder of an équitable title was not 
accorded this privilège, but was required to resort to a court of equity 
to establish his equity, and to restrain the suit at law, in which the 
légal title would otherwise hâve prevailed. The Texas procédure, 
permitting the équitable défense to be interposed in the action at law, 
relieves the défendant of the necessity of resorting to equity for affirm- 
ative relief, its purpose being to avoid circuity of action; but it cannot 
hâve been intended to affect the substantive relative rights of the con- 
tending parties. As the défendant in the action of trespass to try ti- 
tles, under the Texas practice, is accorded privilèges ordinarily only 
given those who go into equity, it should follow that the défendant 
should receive such privilèges only with the burden incident thereto ' 
in a court of equity, and that ail défenses which would be encountered 
in a court of equity in an effort to establish the équitable as against 
the légal title should obtain in a forum which was made the équiva- 
lent of a court of equity, by having conferred upon it jurisdiction to 
entertain équitable titles and défenses. This was, in effect, the hold- 
ing of the Suprême Court of Texas in the case of Robertson v. Du 
Bose, 76 Tex. 8, 13 S. W. 300. That was an action in trespass to try 
titles. The défendant relied upon an équitable title. The plaintiff 
pleaded that the claim based on the defendant's equity was stale. The 
coiut entertained the counter défense, based on the alleged staleness 
of the asserted équitable title, detennining that, as there had been no 
répudiation of the equity by the holder of the légal title, until shortly 
before the défense based on it was interposed, the claim was, in point 
of f act, not stale. The court said : 

"The objection that the claim of défendant was stale was not a good 
grouud foi' exeluding the instruinent from the jury as évidence. The sanie 
objection was more approprlately ralsed by tlie pleadings and by charges re- 
(jnested by appel laiit and refused by the court." 
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In ovcrruling the défense of staleness, the conrt said : 

"There being no répudiation of the trust until tlils sale, we thinli the doc- 
trine of lâches, or stale claim, had no apiilication until then, and even then 
Ihe nature of the transaction was not such as to address itself to the favorable 
considération of a court of equlty, to which the pleading and charges under 
considération are addressed." 

From this it is clear that the doctrine o£ lâches or staleness is avail- 
able, when established by the facts, in an action of trespass to try titles 
in a Texas court, as against an équitable title, interposed as a défense 
to the action. The cases of Cox v. Bray, 28 Tex. 247, and Johnson 
V. Newman, 43 Tex. 639, contain expressions in conflict, but we ad- 
hère to the later expression of the court in the case quoted from. 

[7] The évidence in this case showed without conflict a répudiation 
by Asbury, who was the original owner of the headright, of his con- 
veyance of July 20, 1837, to W. H. Scott of an interest in it, accom- 
plished by his second conveyance of March 20, 1838, to G. W. Scott 
and Holman alone. No claim was asserted by W. H. Scott or his 
heirs to the lands from that date until his heirs conveyed to Simpson 
in 1899. Possession was first taken by défendant only a short time 
before this suit was brought. The time in which a claim becomes stale 
in Texas is, by analogy to its statute of limitation, a period of 10 years. 
Chamberlain v. Boon, 74 Tex. 659, 12 S. W. 727. In this case, a 
period of 60 years or more elapsed from the date of répudiation to 
the first assertion of claim by the heirs of the first grantee of the head- 
right. There was at least some assertion of claim under the G. W. 
Scott title during ail that period. Upon the undisputed facts in the 
record, we think the claim under the W. H. Scott title had become 
stale by the failure to assert it, during this long period of time, before 
possession was taken or ownership exercised under it. 

[8] In view of the undisputed character of the proof upon the issue 
of staleness of claim, it seems unimportant to décide whether the dé- 
fense of lâches, or staleness of claim, interposed in an action of tres- 
pass to try titles, is addressed to the judge as a court of equity, as 
intimated in the last-quoted excerpt from the case of Robertson v. Du 
Bose, supra, or is to be tried by the jury like other issues of fact. 

In this case the District Judge charged the jury that the title to the 
lands in controversy was in the défendant by virtue of the conveyance 
of an interest in the headright by Asbury to W. H. Scott on July 20, 
1837, unless the jury should find that W. H. Scott subsequently con- 
veyed his interest in the headright to G. W. Scott. The plaintifï ex- 
cepted to this part of the charge, upon the ground, among others, that 
it ignored the défense of staleness of claim as against the claim under 
the conveyance of July 20, 1837, and assigns error hère, based on this 
exception. We think the court below should either hâve entertained 
the défense of staleness of claim itself and decided it, or hâve submitted 
the issue, presented by it, to the j ury, with proper instructions, for 
them to détermine. 

[9] As the défendant connected itself with the outstanding title al- 
leged to hâve been in W. H. Scott and his privies, we do not think 
that it would hâve been precluded from relying upon that title, byrea- 
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son of its also claiming an interest through the G. W. Scott title, if the 
former had been established as the paramount title. 

The judgment is reversed, and remanded for further proceedings 
in conformity to this opinion. 



WHEELER et al. v. CITY AND COUNTY OF DEXVER et al. * 
(Circuit Court of Appoals, Eiglitli Circuit. February 10, 1916.) 

No. 428C. 

1. Municipal Corpobations (g=39;>l — Bond Issues — Yalidity — Application 

or ClIABTEJi. 

Denver Cliarter, § 264a, as amended in lOlO, relative to the purcbase 
or construction «f a waterworks System and tUe issuance of bonds for 
tliat inirpose, provides tliat notliing in the i)recedins sections or in tho 
ohartei', excejJt as therein spocltically i)ro\ided, sliall apply to the ac- 
quisition or opération of a waterworks, and that any provisions of the 
charter in coutlict therewith are thereby repealed. HeUl, that the validi- 
ty of bonds issued thereunder niust be deterniined froni that section 
alone, especially as the electors knew of existing trouble between tlie 
municipality and a water conipany, and in amending the cliarter legis- 
lated particularly with référence thereto. 

[Ed. Note. — For other cases, see Municipal Corporations, Ceut. Dig. §§ 
1914-1047; Dec. Dig. <S=3931.] 

2. Municipal Cokporations <S=»931 — Issuaxce of Boxds — Submission to 

Vote — Opération and Effect. 

Denver Charter, § 2C4a, as amended in 1910, created a publie utilities 
commission, authorlzed the création of au iudebteduess in the suni of 
?S,000,000 to provide a municipal water plant, such indebtedness to be 
evidenced by bonds, and provided that, if a «ater compauy did not 
take advantage of its provisions as to selling its system to tUo city, then 
at a spécial élection to be held as therein. state(i tliere shonld be sul>- 
niitted to the taxpaying electors the question of issuing ^8,000,000 in 
bonds for the constructiou of a nevv municipal water plant. UcM, that 
bonds authorlzed at such au élection are not void because of the fact that 
a complète system of waterworks cannot be constructed for $8,000,000, 
as there is no provision in the charter prohibiting the issuance of the 
bonds uuless a complote System can be built with the proceeds, and, 
while it vvould be unwise for the comuiission to start the construction of 
the System under the (^ircumstaiiees witlunit obtalning authority from the 
voters for the issuance of additional bonds, the courts possess only judi- 
cial Power, and may not correct unwise législation or unwise officiai 
action. 

[Ed. Note.^For other cases, see Municipal Corporations, Cent. Dig. §§ 
1944-1947 ; Dec. Dig. <S^9;!1.] 

3. Municipal Corporations igx=3031 — Issuance of Bonds — Subiiis.sion to 
,,, Vote — Charter Provisions. 

Denver Charter, § 2&la, as am(>nded May 17, 1010, croates a public 
utilities commission, gives it ail the powers of the municipality in the 
matter of construeting, purehasing, condenuiiug, and acquiring a water 
plant or System, authorizes the création of an indebtedness in the sura of 
$8,000,000 to provide such system, when authorlzed by a vote of the tax- 
paying electors, and provides that if a water company, on or before July 
I, 1910, shall place a deed of its propert,v' in escrow, with a direction to 
deliver it to the commission in exchange for ,$7,01X),000 of bonds, the com- 
mission shall file its a<'ceptaiice. and at a spécial élection to be held on 
the first ïuesday in Se[)teiuber, 1910, there shall be submitted the ques- 
tion of issuing $S,000,Ot)0 in bonds for the jmrchase and repair of such 

tg^sFûr other cases see same topic & KEV-NUMBER in ail Key-Numbered Digests & Indexes 
* Rehearing denicd May 16, 191G. 
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System, and that If the water company fails to comply therewith there 
siiall be submitted at such elcictlon the question of issuing snch bonds, to 
be soUl or used for the constrnction of a uew municipal water plant. A 
subseciuent paragraph provides that tlie commission, immediately upon 
its élection, in case the water compjuiy bas not accepted the $7,000,000 in 
bonds, shall make a careful investi^'atioii of the value of such plant, and 
a careful estiniate of the cost of constructing a new water System, and 
may submit an alternative proposition at such élection for the issuanee 
of bonds in such s\nu as it niay deem advisabie foi' the aciiuisition or con- 
struction of a water plant in any of the ways vfithin its powers. Held, 
that it was discr-etionary with the commission whether it would follow 
this last iianigraph, or the preceding oue, and its failure to act under the 
last-mentioned paragraph did not invalidate bonds authorized at an élec- 
tion at which the question of issuing !?8,000,000 in bonds for the construc- 
tion of a ncw System was submitted, especially as the time between July 
Ist and the date of the élection was entirely insufficient for a careful 
Investigation of the value of the existing plant and the cost of a new 
System. 

[Ed. Note. — For other cases, see ^'"'inicipal Corporations, Cent. Dig. §§ 
1&44-1947 ; Dec. Dig. <Ê=::3931.] 

4. Municipal Corporations ©=^3918(1) — Issuance of Boxds — Submission to 

Vote — Charter Provisions. 

As the charter authorized the création of an indebtedness to provide a 
municipal w-ater plant upon a vote of the taxpaylng electors, and provided 
that the question actually submitted should be subndtted, the failure 
of the commission to asc<>rtain the proliuble cost of such System prior 
to the spécial élection did not render the vote nugatory. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1919; Dec. Dig. cS=o918(l).] 

5. Municipal Corporations (S=>91S;(1) — Issuance of Bonds — Submission to 

Vote — Charter Provisions. 

It was sufUcicnt to submit to the taxjiaying electors the question which 
the law required to be submitted, and the commission's failure to flx the 
date, form, and maturity of the bonds, as authorized by the charter, 
prior to the spécial élection, did not affeet the validity of the bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1919; Dec. Dig. <S=:591S(1).] 

6. Municipal Corporations ©=>91S(1) — Issuance of Bonds^Submission to 

Vote — Charter Provisions. 

The bonds were not void because of the commission's failure to state 
în the proposition submitted to a vote how it proposed to croate a sinkingi 
fund for the payment of the principal and interest on the bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1919; Dec. Dig. <S=3918(1).] 

7. Municipal Corporations t3=918(l) — Issuance dp Bonds — Submission to 

Vote — Charter Provisions. 

An ordinance of the city of Denver provided for a tax sufflcient to 
pay the annual interest on l:onds authorized to be issued for the purpose 
of constructing a waterworks and to provide a sinliing fund to extinguish 
the principal at maturity, and further provided that when the plant 
should hâve been constructed so niuch of the revenue as was not needed 
for the opération and maintenance of the plant should be paid into the 
sinking fund, and that no part of the levy should be utillzed in the ex- 
tinguishment of principal and interest until such revenues were exhausted. 
It was contended that the law only authorized the public utilities com- 
mission to provide for a sinking fund to be created out of the net earn- 
ings of the water plant. Jleld, that the bonds were not invalld merelj 

Ê=5>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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because tlie commission and councll made a provision for a slnliing fund 
that miglit not hâve been neeessary. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. § 
1919; Dec. Dig. ©=3918(1). J 

8. Municipal Corpouatioxs <g=>920 — ^Issuance ov Bonds— Submission to 

Vote — Charter I'kovisions. 

Denver Cluirter, § 2G4a, as araended in 1910, authorizes tlie création 
of au indebteduess in tbe sum of ,$8,000,000 to provide a municipal water 
I)lant, such indebtedness to be evideuced by bonds niaturing at sueh 
times as may be ]-)rescribed by tlie public utilities commission, tliereby 
ereated, and provides that such bonds may be called for rédemption and 
redeemed by the counnission as provided in another section. Ilcld, that 
this provision as to redemiJtlon does not deprive the commission of au- 
thority, in deterniining when the bonds shall mature, to détermine that 
they shall be strai^ht 30-year bonds. 

[Ed. Note. — For other cases, see Murdcipal Corporations, Cent. Dig. §§ 
1930, 1931; Dec. Dig. cS=920'.] 

9. Municipal Corporations <S=>91S(1) — Issuance of Bonds— Submission to 

Vote — Charter Provisions. 

The fallure of the commission to détermine wliether the bonds were to 
be straight 30-year l>oiids or call bonds, prior to the élection, and to in- 
form the taxpayers tliereof before the submission to them of the question 
of issuing sucii bonds, did not Invalidate the bonds, as it was siilticient 
to do what the law commauded, and the law did not require that the 
taxpayers be iul'ovmed whether the bonds would be straight bonds or 
call bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1919; Dec. Dig. ®='91S(1).] 

10. ÏBiAE ®=35(i — Réception of IOvidence — Cumulative Evidence. 

It was not error to exclude évidence wliich was merely cumulative, be- 
cause the record already sliowed the facts desired to be proved. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 131, 132; Dec. 
Dig. <g=>56.] 

Appeal from the District Court of the United States for the District 
of Colorado; Robert E. Dewis, Judge. 

Suit by Clara A. Wheeler and another against the City and County 
of Denver and others. From a decree dismissing the bill, complainants 
appeal. Affirmed. 

The bill in this case was filed by appellauts June 21, 1911, in belialf of theni- 
selves and ail otlier taxpayers of the city and county of Denver, Colo., similar- 
ly sltuated, who might come in and contribute to tlie exi)enses of the action, 
for the purpose of having $8,000,000 of bonds votod by the taxpaying electors 
of the city and county of Denver on the first ïuesday of September, 1910, de- 
<'lared null and void, and their issuance by the public utilities conunisslon per- 
petually eujoined. There was a motion made by aiuwUees to dismiss the bill 
on the ground that it did not involve a dispute or controversy properly wlth- 
in the jurisdiction of tbe court, for the reason that the parties had been col- 
lusively joined for the purpose of attempting to create a cause cognizable un- 
der the laws of the United States. The motion was granted. Ou appeal this 
décision was re-s'ersed. Wheeler v. Denver, 229 TJ. S. 342, 33 Sup. Ct. 842, 5T 
D. Ed. 1219. 

Wlien the case was i-emanded a suppleuiental bill and auiendment was filed 
wlthout objection. The case subsequeutly came on for trial, and counsel for 
appellees made admissions in open court as follows: 

'■We admit that there was no attempt made by the public utilities commis- 
sion to comply witli the provisions of article 9 of the charter in existence 
prior to the amendment of section 204a. AVe iusist tliat section 2G4a super- 

iS=»For other cases see same topic & KEY~NUMBBR m ail Key-Kum'oered Digesta & Indexes 
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seded the provisions of article 9 whkli hâve been alleged In this bill, and tliat 
ail our proceedings and ail our acts were taken under the express ternis and 
provisions and authorlty of section 264a. We admit that we did not submit 
at the élection in Septeniber, 1910, any question, or cause to be submltted any 
question, excepting the question of whether or not the taxi)aying electors 
wlshed to issue iJss.OOOjOOO of bonds for the purpose of constructing an inde- 
pendent water plant. We admit that there was no spécial report, or no spé- 
cial investigation, aslde from the gênerai Investigation, made by the members 
of the utilities couimlsslon between the Ist day of July, and the time of the 
enactment of the ordlnance calliug the spécial élection or prlor to the si>eclal 
élection in Septeniber, 1910, in relation to the valuatlon of the vilant of the 
Denver Union Water Company, or In respect to the question of whether or 
not an independent plant could be constructed wlthln the limlts of the bonds 
provided and authorized by section 264a." 

"We further are willing to admit that the utilities commission submltted 
no alternative proposition, but they reported to the élection commission that 
there was no alternative proposition to be submltted, and that the vote was 
taken without the submisslon of an alternative proposition, insisting that the 
question of the submission of an alternative proposition lay entirely withiii 
the discrétion of the public utilities commission. We take the position that 
section 264a covers the entire matter, and we admit that we hâve at ail tlnics 
acted under, and particularly witli référence to the terms and provisions of 
section 264a, uslng that section for the authority of the public utilities com- 
mission, and complying in ail respects wlth the terms of that section, and 
that we hâve not acted otherwise than under it." 

"That up to the time of the élection on the 6th day of Septeniber, 1910, 
there was nothing in the minutes or records of the public utilities commission 
showing that they had up to that time made any estimâtes, or made any plans. 
or made any surveys, or taken any otlier steps toward ascertalnlug the cost 
or fixlng the cost, or adopting the maximum cost, or any cost, of a water 
plant for the clty of Denver." 

Oounsel for appellants then caUed as a witness John R. Freeman, a civil 
engliieer, whose qualifications to testify were undoubted, and after several 
questions had been asked him which he was not permitted to answer, couu- 
sel made the foUowlng offers of proof : 

"We now désire to make an oiïer of proof and show by the witness now ou 
the stand that he has made a careful and exhaustive investigation of the situ- 
ation in the clty of Denver and of the available water supplies for the 
use of the clty of Denver and its inhabitants for domestic supplies, and 
that bis examination has covered a perlod of several years, beglnnlng in 
1907, and during the présent year has brought his investigation down to 
date ; that he is famillar, after having made such an investigation, wlth 
the conditions, and the situation and the cost of the Installation of a water 
plant such as would be necessary to furnish and supply the clty of Denver 
wlth water for ail uses and purposes for ail the inhabltants of the city ; and 
that the cost of such a plant, as is required by the terms of section 264a, or 
any adéquate reasonable plant, would range from a minimum of $15,000,000 
to $20,000,000, depending on whether or not it was deemed advisable to cross 
the range of mountalns for the water supply." 

"We olïer to prove by the witness now on the stand, further, that he is fa- 
millar wlth the présent water plant now furnishlng water to the clty and 
county of Denver, and that the co.st of duplicating the présent plant would be 
in excess of $16,000,000. 

"And we offer further to prove by this witness now on the stand that tlic 
value of the présent plant — its reasonable présent value is approximately 11.^.- 
000,000." 

"We ofCer further to prove by this witness now on the stand that that Sys- 
tem of watenvorks such as is required by section 264a that would be a prop- 
er and satisfactory System cannot be built for $8,000,000." 

"We offer to prove that such a plant could not be built at any time in the 
year 1910, nor at any time subséquent to 1910, nor can it now be built, for 
$8,000,000, or any amount, less than §16,000,000." 

"We also offer to prove by the witness now ou the stand that upon per- 
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sonal In'^'estigation there are no available réservoir sites within a reasonable 
distance froui the clty of Denver that can be utlllzed for the conservation of 
a water suppl.y for a water plant for the clty of Denver that could be buUt 
for any reasonable anionnt, snch as would be requlred in a plaflt to cost Ç8,- 
000,000." 

"We offer to show that npon a Personal Investi satlon by the wltness now 
upon the stand tliat tliere are no avaikUde resi^rvoir sites at any cost what- 
ever that could be uscd l'or a plant to be establislied for tUe clty and comity 
of Denver." 

"We also offer to prove that It Is flnancially nnpossilde aud physlcally Im- 
posslWe to acqiiire a water snpply of sufficient voUinie at any point froui 
the otlier slde of the range of inouutains for use in tlie clty of Denver." 

"We oïer to show by thls wltuess tliat, upon Investigation whieh be has 
made, it is now impossible for the clty ami county of Denver to accpiire any 
Independent water for the use of a A\ater plant for the city and county of 
Denver, or a new water plant for the clty and county of Denver, and that 
suc'h waters cannot be obtained from any source otber than the water now 
owned by the Denver Union Water Company." 

"And that no water outside of the watershed of the Flatte river can be ob- 
tained for the city aud county of Denver." 

"And that the water of the Flatte — \\-atersbed of the Flatte river — has been 
appropriated several tlmes over, and the water cannot now be obtained ex- 
cept at prohibited cost." 

"We offer to show by the wltness that it would cost to exceed $4,500,000 
to place in the city and county of Denver a distrlbutlng System for the 
water." 

Counsel then offered to show the same facts by wltnesses M. L. Ilolraan 
and George G. Andersen. Thèse offers were ail oli.1ected to by counsel for 
appellees as incompétent. Irrelevant, and Immaterial. The objections were 
sustained and exception allowed. A. Lincoln Fellows, a meniber of the pub- 
lic utilities commission and one of the défendants in thls case, was called as a 
witness by appellauts and asked the following question: "I wlll ask you if 
there is lu the minutes of the public utilities connnission any resolution adopt- 
Ing any particular plan for the construction of a new and complète water 
System for the city and county of Denver as requlred by section 264a prier 
to the 6th day of September, 1910." 

The witness was permlttod to answer, and he stated: "I do not remember 
any such resolution. I don't tliink there is one." 

Henry W. MeElravy was called as a witness by counsel for appellants for 
the purpose of identifylng certain memoranda which he had takon from the 
ndnutes of the commission. The memoranda were offered to be introduced 
in connection with the testhnony of the wltness for the purpose of showlng 
that the commission prior to the élection on September 6, 1910, had taken no 
action with respect to the investigation of a source of water supply, or made 
any estlmate of the cost of acquiring or constructing a water System for the 
city and county. Thèse memoranda on objection were excluded and an ex- 
ception allowed. 

Counsel on each slde then rested their case, whereupon the court dlsmlssed 
appellant's blll with costs. Thls appeal is from the judgment dlsmlsslng the 
blll. The blll alleged and the answer admitted that on August 3, 1913, the 
public utilities commission passed the following resolution: 

"On motion of Mr. Anderson an advisory commlttee, conslstlng of A. I^in- 
coln Fellows, C. P. Allen, and E. C. Van Diest, were appointed to act as an 
engineering commlttee, under the direction of thls commission, for the pur- 
pose of making eareful study of the présent value to the clty of the Denver 
Union Water Company's holdings, and of the proposed projects for furnish- 
ing water from the western slope for Denver, and the various storage proj- 
ects on the South Flatte river and its tributaries, and of making estimâtes 
of the cost of acquiring or constructing a complète water System for the city 
of Denver, by any of the niethods proposed, taking into considération, the 
water supplies available, and to make verbal progress reports from time to 
time as may be desired, and vvrite a flnal report at the earliest possible date 
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to this committee, and thereafter directed that the senàces rendered by sald 
board be ]>ald by the city and which sald payment bas been made." 

The bill further alleged, and tlie aoswer admltted, that said board of en- 
gineers repoiled as follows with respect to a new plant: "It should be possi- 
ble to constniet a new water System complète, in serviceable opération and 
providing service in flve years for $12,750,000." 

Counsel tor appellees, Mr. Nye, in answer to a question from the bench 
when this appeal was Iwins argued, admltted that a new water system com- 
plète for the city and coimty of Denver, coiild not be constmcted for $8,000,- 
000. The Mil alleged: "That a complète water System, such as is requlred 
by the provisions of section 2()ta, of article 9, cannot now, and conld not at 
the tlme of the adoption of said section, be constinicted or completed for sald 
sum of $8,000,000, or for any sum less tban .$12,750,000, and, with any 
adeiiuate water supply, $16,000,000." And this allégation does not seem to 
hâve been denied by tlie answer. 

Section 2(^ta of the charter of the city and connty of Denver, which au- 
thorized tlie issuance of the bonds in question, reads as follows: 

Paragraph 1. 

''Section 264a. Notlilng in the preceding sections or in this charter, except 
as herein specifically provided, shall apply to the acquisition or opération of 
a waterworks for supplylng the city and county of Denver and Its Inhabitants 
with water for ail uses and purposes, but a public utilities connnlsslon Is 
herehy created, to consist of thrce members, to hâve complète charge and con- 
trol thereoi', and to hâve and exercise ail the powers givcn to tlie board of 
public Works in chapter IX, as to ail public utilities." 

Paragraph 2. 

"Except as herein provided, each niember of sald commission shall be 
eleeted for a term of six years and shall serve untll hls successor is elected 
and (lualifles, and hls salary shall he four thousand dollars per annum, pay- 
able in equal monthly installments by the treasurer out of the gênerai fund 
upon the warrant of the commission, and Armour C. Anderson, Edwin Van 
Cise and A. Lincoln Fellows are herehy elected as the flrst members of said 
commission to serve, in the order named, from the date of tbelr élection to 
.Tune 1, 1912, June 1, 1914, and June 1, 1916, respectively, and untll their 
successors are elected and qualify. The names of ail candidates hereafter 
nominated for members of said commission shall appear on the otlieial ballot 
without any party désignation in connection therewith. Each commissioner 
shall give bond in the sum of $10,000 in the manner provided in section 152 of 
the charter." 

Paragraph 3. 

"Said commission shall hâve power to employ a secretary and such légal 
and technlcal help as it may deem necessary, and shall, subject to the civil 
service provisions of this charter, hire ail other emi>loyés, and shall fix and 
pay ail salaries and wages and shall fix and collect ail rates and charges for 
any service under its control, which rates and charges shall be made as low 
as good service will permit. Said conmiission may adopt reasonable rules 
and régulations, with référence to such service. It shall make an Itemized 
monthly statenient of ail moneys received and paid out by it, a copy of which 
it shall file with the city auditor, and shall dally turn over to the city treas- 
urer, as provided in section 260 the money received by it, said money ta be 
paid out by the treasurer only upon the warrant of said commission, Said 
commission shall hâve and exercise ail the powers of the city and county 
granted In the constitution or named in the charter in the matter of construct- 
ing, purchasing, condenraing and purcliaslng, acquiring, leasing, adding to, 
maintaining, conducting and operating a water plant or System for ail uses 
and purposes and everything pertalning or deemed necessary or ineidental 
thereto. It shall institute and défend ail lltigation affecting its duties and 
powers or in relation to its trusts and ail expenses thereof shall be paid by 
the treasurer out of the gênerai fund upon the warrant of the commission, 
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and It may also eall to its assistance the elty attorney or any otlier depart- 
ment of the city government." 

Paragraph 4. 

"Except as in this section provided, the city and county shall never piirehase 
or acquire or exercise any option, right, privilège or power of purcliasing or 
acquiring any water plant or System from any person, persons or corporation 
except upon a vote of the qualified electors first had and obtalned authorizing 
the same, and wlierever in any ordinance or contract the former city of Den- 
ver was given the right, or the city and county now has the privilège or power 
to purchase or acquire any water system or plant or to extend any contract 
with référence thereto, the tenu 'city' used in any such ordinance or contract 
shall be taken and held to mean the qualified electors of the city and coun- 
ty and not otherwise. No plant owned, acquired or constructed hy the city 
and county and no water rights owned or acquired by the city and county 
shall ever be sold, leased or otherwise disposed of except upon a vote of the 
qualified electors first had and obtaiued, and the same shall be under tlie sole 
control and management of said couuiiission. 

"Any member of said commission may be recalled and his successor nanicd 
at any time in the mauner provided by tlie recall section of this charter. Any 
vacancy shall be fiUed by the remaining menibers of the commission and such 
appointée shall serve until the next nmnicipal élection and until liis sticces- 
sor is elected and qualifies." 

Paragraph 5. 

"Upon a vote of the taxpaying electors authoriziug the same, as herein- 
after provided, the city and county of Deuver, shall and it does liereby au- 
thorize the création of an indebtedness in tlie sum of eight million dollars to 
provide a municipal water plant or system and everytliing incidental or nec- 
essary thereto for sujjplyiug the city and county and its inhabitants with 
water for ail uses and purposes, said indebtedness to be evidenced hy its 
bonds of the par value of eight million dollars, in convenient dénominations 
of not more tlian one thousand dollars each and bearing four and oue-halt 
per eentum interest per annum of such date and in such form maturiug at 
such times as may be prescribed hy said commission. The council shall pass 
such ordinances as said commission may deem necessary respecting the issuance 
of said bonds or to the fuU exercise of ail the power given it, in the form 
recommended by the commission, and without amendment, and the mayor sliall 
sign the same. Said commission shall issue said bonds only from time to time 
as they are required for actual use or sale, and the mayor shall sign them 
and the clerk shall sign and attest them mider the seal of the city and the 
auditor shall register tliem, with the approval of the président of said com- 
mission indorsed thereon. No such bonds shall be used or sold at less tliau 
par, nor sold except after advertisement as in this charter provided for the 
sale of public improvement bonds, and they may be called for rédemption and 
redeemed by the commission in like manner as provided in section 314." 

Paragraph 6. 

"If the Denver Union Water Company shall place in escrow with the Con- 
tinental Trust Company of Denver, on or hefore July 1, 1910, a good and sufli- 
cient deed of eonveyance from said water company to the city and county 
of Denver for ail the property of every description iucluded and embraced 
iE the appraisement made under Ordinance 163, Séries of 1907, free and elear 
of ail liens, incumbrances, claims and demands of every kind and character 
accomiianied by a valid surrender and release of any and ail rights, claims 
and demands said company or any of its subsidiary, associated or aftiliated 
companies may hâve against the city and county or against any of said 
property, with direction in writing to deliver the same to said commission in 
exchange for seven million dollars of said bonds at par, then the commission 
shall file its acceptance with said trust company and the same shall consti- 
tute a binding contract of purchase. In that event then at a spécial élection 
which the council shall call witbin sixty days after the adoption of this 
amendment, to be held on the first Tuesday ui Septemher, 1910, there shall 
be submitted to the qualified taxpaying electors the question of issuing the 
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said eight million dollars in bonds, of whicli seven million dollars at par shall 
be delivered to said trust company as aforesaid and the other one million dol- 
lars of bonds, or so much tàereof as may be deemed necessary, shall be sold or 
used by the commission to improve, repair and add to the water plant so pur- 
cliased. The ballot shall hâve printed on it the words, 'For the issuance of 
eight million dollars in bonds for the purchase and repair of the existing 
water plant under the provisions of section 264a of the charter,' and oa a 
separate line the words, 'Against the issuance of eight million dollars in bonds 
for the purchase and repair of the existing water plant under the provisions 
of section 264a of the charter,' with a space opposite each such line in which 
the voter may make his mark indicating his vote." 

Paragraph 7, 

"In case the Denver Union Water Company shall fail or refuse to fully 
comply with ail the foregoing provisions as to the things to tie done and per- 
fornied by it, then at the spécial élection aforesaid, in lieu of the foregoing 
question, there shall be submitted to the qualified taxpaying electors on the 
ballot the question of issuing eight million dollars in bonds to be sold or used 
to eonstruct and put into opération a complète System of water works for 
supplying said city and county and the inhabitants thereof with water for 
ail uses and purposes. Said ballot shall bave printed on it the words, 'For 
the issuance of eiglit million dollars in bonds for the construction of a new 
municipal water plant,' and on a separate line the words, 'Against the issu- 
ance of eight million dollars in bonds for the construction of a new municipal 
water plant,' with a space opposite each such line in which the voter may 
make his mark indicating his vote. Such bonds, or so much thereof as the 
commission may deem necessary, shall be sold or used by it to eonstruct and 
put into opération a complète System of water works for supplying said city 
and county and its inhabitants with water for ail uses and purposes, and 
said commission shall forthwith proceed to eonstruct the same." 

Paragraph 8. 

"The said commission sliall immediately upon its élection, in case the Den- 
ver Union Water Company has not accepted the seven million dollars in bonds 
for its plant as aforesaid, proceed to make a careful investigation of the 
value of said plant for the uses and purposes of the city and county of Den- 
ver and its inhabitants, and also proceed to make a careful estimate of the 
cost of constructing a c-omplete new water System for the city and county of 
Denver and the inhabitants thereof and may submit an alternative bond 
proposition at said spécial élection for the issuance of bonds in such sum as 
it may deem advisable for the acquisition or construction of a water plant or 
any part thereof by any of the ways within its powers herein mentioned, and 
the same shall be placed on said ballot in such form as said commission may 
détermine, and it may also submit any proposition conceruing its powers or 
trust at any municipal élection in like maniier. If a majority of the votes cast 
thereon shall be In favor of any proposition submitted it shall thereby be 
adopted, and in case alternative propositions are suljmitted, and each receive a 
majority, then the one receiving the greater affirmative vote shall be the 
one adopted. Such adoption shall be a suflicient authorization for the issu- 
ance of the bonds thereby provided for and the same, when issued, shall be 
and constitute an indebtedness of the city and county of Denver for the pur- 
poses aforesaid, and the provisions in this section relative to the issue, sale 
and rédemption of bonds shall apply thereto. Any provisions of the charter 
in conflict herewith is hereby repealed." 

For the purpose of référence the section has been divided into paragraphs 
numbered from 1 to 8, inclusive. 

It is admitted by the answer to the bill that the public utilities commis- 
.sion under and by virtue of the authority conferred by said section 264a, caus- 
ed to be prepared and introduced in the city councll for the city and county of 
Denver an ordinance which was duly passed and approved by the niayor of 
said city and county on July 6, 1910, and known as No. 98, Séries of 1910, call- 
ing and requiring the holding of an élection ou the first Tuesday of September, 
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t910, for tlie purpose of submitting to a vote of tlie quallfled cleotors the ques- 
tion of issuing 18,000.000 In bonds for the construction of a new municipal 
water plant; that thereafter, in pursuance of saitl ordinance, on the flrst Tues- 
day in Septemher, 1910, to wit, on September 6th, in said year, sald élection 
was held with the result that the issuanee of said bond.s was approved by a 
majority of tlie persons voting upon said question. The answer also adniitted 
that in ail proceedings taken by api)ellees in respect to the passa^-e oî said 
ordinance, the holding of said élection, and the authorization of said bond 
issue, they proceeded under the j)TOi'isiotis of section liOla, and without regard 
to original article 9 of the exlsting charter of the clty and county of Denver. 
The answer also admitted that the ouly question subnntted to the qualified elec- 
tors at the élection held September G, 1910, was in tlie following form: "For tlie 
issuance of elght million dollars in bonds for the construction of a new nni- 
nicipal water plant." "Against the issuance of elght million dollars In bonds 
for the construction of a new municipal water plant" — and that no other ques- 
tion was subniitted by the public utilities conmiission or otherwise. 

It is also conceded that the Denver Union Water Company never at any 
tinie coinplied wlth the provisions of that portion of section 264a, designated as 
paragraph 6 lierein. 

Edwin H. Park, of Denver, Colo. (Henry A. Lindsley, of Denver, 
Colc, on the brief), for appellants. 

Clayton C. Dorsey, of Denver, Colo., ainicus curia;. 

George D. Nye and James A. Alarsh, both of Denver, Colo., for 
appellees. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

CARLAND, Circuit Judge (after stating the facts as above). [1] 
So far as the legality of section 264a as a law is concerned vve think 
the objections urged in the bill were ail decided adversely to the con- 
tentions of appellants in Denver v. New York Trust Co., 229 U. S. 
123, 33 Sup. Ct. 657, 57 L. Ed. 1101. It was there said: 

"That section 2(>4a was nierely an ainendment of the charter, and that the 
mode of its sulimission and adoption was in accord wlth the applicable re- 
strictions of the State Constitution," and "th.at the amendment supersedes pro 
taiito the original provisions of tlie charter v»'itli wliicli it is not in accord. ïhe 
purpose in adoptiug it was to Introduce somctliing new, to uiake a change iu 
exlsting provisions, and being adopted conformabiy to the constitutional and 
charter refiuirements, the iiow or changed provisions became at once a part of 
the charter, tliereby supplanting or luodifying tlie original provisions to the 
exteut of any coutlict." 

We also are of the opinion that in view of the language of par- 
agraph 1 of section 264a, and of the gênerai repealing clause at 
the end of the section, that the validity of the bonds in question, so 
far as the questions raised in this case are concerned, must be deter- 
mined froni an examination of said section and that alone. We are 
strongly persuaded to adopt this view not only from the language 
used but from a considération of the fact that the electors of the 
city and county of Denver knevv of the trouble existing between the 
city and county of Denver, hereinafter called city and coimty, and 
the Denver Union Water Company, hereinafter called water com- 
pany, and that they legislated particularly with référence thereto and 
specifîcally said: 
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"Nothing in the preceding sections or in this charter, except as hereiii 
speeifically provided shall apply to the acquisition or opération of a water- 
woi'ks for si]])plylng the city and county of Deuver, and its inliabitants with 
water for ail uses and purposes." 

[2] The first and important contention of appellants why the bonds 
must be declared void may be stated as foUows : The city and coun- 
ty and the pubHc utibties commission, hereinafter called commission, 
are both without power to issue bonds except as spécifie authority 
may be conferred in each instance by vote of the quahfied taxpaying 
electors. This authority when conferred must be strictly construed, 
and ail reasonable doubt of its existence must be resolved against 
the granting of the power. In the case at bar the cjualified taxpaying 
electors authorized the issuance of $8,000,000 in bonds on condi- 
tion that they should suffice to provide a municipal water plant or Sys- 
tem, and everything incidental or necessary thereto, or construct and 
put into opération a complète System of waterworks for supplying 
said city and county and the inhabitants thereof with water for ail 
uses and purposes ; that the taxpayers hâve never voted upon the 
question of issuing $8,000,000 in bonds to construct a partial or in- 
completed plant, to finish which and make it usable, would cost a 
much larger sum, and that to hold that they so voted would sanction 
a manifest fraud upon the taxpayers. Therefore the issuance of the 
bonds should be enjoined because upon the record it is admitted that 
a complète system of waterworks cannot now be and never could hâve 
been constructed for $8,000,000. In the considération of this con- 
tention we are of the opinion that we must hold on the record before 
us that a complète system of waterworks such as would be required 
to supply the city and county with water, cannot be constructed for 
$8,000,000. 

This court, however, possesses only judicial power. It may not leg- 
islate nor correct merely unwise législation or unwise officiai action. 
No one can read section 264a without reaching the conclusion that 
the taxpaying electors understood that $8,000,000 would construct 
and put into opération a complète system of waterworks for supply- 
ing the city and county and the inhabitants thereof with water for 
ail uses and purposes. Paragraph 8. But are the bonds voted void 
because the amount of bonds authorized will not construct and put 
into opération a complète system of waterworks? What rule of law 
bas been violated in the estimate made by the electors as to the amount 
required to construct and put into opération a complète system of wa- 
terworks? What rule of law has been violated conceding the electors 
made a mistake as to the amount required for the purpose mentioned? 
It may be conceded that it would be unwise for the commission to 
start the construction of a waterworks system with only a part of the 
expense authorized. But as has been stated the judicial power can- 
not reach merely unwise officiai action. 

It would seem to be the duty of the commission or the city and 
county to go back to the electors for authority to issue additional 
bonds; but the judicial power does not extend to compelling the per- 
formance of officiai duty where a discrétion is involved. It is urged 
2^1 F.— 2 
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as a légal grouiid for holding the bonds void, tliat to décide otherwise 
would be to sanction a manifest fraud on the taxpayers. We do not 
intend to sanction a fraud upon any one, nor do we, when we décide 
that the evils complained of on this branch of the case are beyond our 
reach. In order to hold the bonds void for the reason now being 
discussed, we would be compelled to construe section 264a as provid- 
ing either directly or by clear implication that the bonds should not 
be issued or used unless a complète System of waterworks could be 
built for $8,000,000. If this was the idea of the electors it would bave 
been an easy matter to hâve inserted in the section language to the 
effect, that in case it was found that $8,000,000 would not construct 
a complète waterworks System that the bonds should not be issued or 
used. No such proviso was so inserted, and we bave no authority so 
to do. It certainly cannot be the law that simply because the electors 
authorizing a bond issue bave made a mistake as to the amount of 
bonds required to construct any public improvement, that therefore 
the bonds are void, in the absence of any législation or provision that 
they shall be void in case the public improvement shall cost more than 
the amount of bonds authorized. It is rather the exception than 
the rule that public improvements are built within the limit of the 
amount of money appropriated therefor. 

Counsel for appellees cite the case of People ex rel. Murphy v. Kelly, 
76 N. Y. 475, in support of the proposition that even if it is conceded 
that the waterworks System for the city and county cannot be con- 
structed and completed for $8,000,000, that fact would not prevent 
the issuance of the $8,000,000 already voted, and the commencement of 
the waterworks System by the commission. In the case cited the trus- 
tées of the New York and Brooklyn Bridge had made two requests for 
money with which to construct the Brooklyn Bridge, of the mayor and 
comptroller of New York, amounting in the aggregate to $1,000,000. 
Thèse requests were resisted on the ground that the proviso in the 
act of the Législature of New York of 1875 (Laws 1875, c. 300) pro- 
vided : 

"Tliat the wliole amount to be paid by both clties [Brooklyn and New York] 
shall not exceed eight millions of dollars." 

It was claimed by the comptroller that the bridge although partially 
constructed could not be completed for the sum of $8,000,000, and as 
the cost was limited by law to $8,000,000 no more money should be paid 
to the trustées. 

The action was one in mandamus to compel the payment of the 
calls made by the trustées of the New York and Brooklyn Bridge. 
The Court of Appeals of New York, by a divided court, decided that 
the limitation of the amount to be paid contained in the proviso above 
mentioned did not prohibit the trustées from proceeding with the 
construction of the bridge, for the reason that if it had been intended 
that the trustées should not enter upon the completion of the bridge 
without first determining whether or not it would cost more than 
S8,000,000, a matter of such controlling importance would hâve been 
e.xpressed in plain and explicit language. 



WHEELEB V. CITY AND COUNTY OF BENVER 19 

This is along the line of reasoning which we hâve advanced in réf- 
érence to section 264a. In regard to the Brooklyn Bridge Case, how~ 
ever, it must be said that at the time the act of 1875 was passed which 
contained the proviso above mentioned and other matters in connection 
with the building of the Brooklyn Bridge, there had already been ex- 
pended upon the bridge about $5,000,000, and there was greater rea- 
son for the court to hold in that case that the Législature of New 
York did not mean by the proviso above mentioned that the structure 
then partially completed, upon which upwards of $5,000,000 had been 
expended, should be lost and rendered worthless unless the expense 
of its completion could be kept within the sum mentioned. In the case 
at bar the bonds hâve not been issued and no work has been done as 
we understand it, towards the construction of a complète waterworks 
System, so that the conditions which existed in the Brooklyn Bridge 
Case do not exist hère. 

We prefer to place our judgment in overruling the contention now 
under discussion upon the principle that the bonds in question being 
within the limit authorized by the votes of the taxpayers, may not be 
held void merely because a complète system of waterworks will cost 
more than the amount of the bonds voted, in the absence of some 
express provision or clear implication that the waterworks system 
was not to be constructed unless it could be constructed for $8,000,000. 
Paragraph 7, under which the bonds were voted, provides: 

"Such bonds, or so mucli tliereof as the commission niay deem necessary, 
shall be sold or nsed, by it to construct and put into opération a complète 
System of waterworks for supplying said city and county and its inhabitants 
with water for ail uses and purposes, and said commission shall forthwith pro- 
ceed to construct the same." 

[3] It is next contended that by virtue of the language of paragraph 
8, section 264a, that the investigation and détermination by the com- 
mission of the value of the water company's plant, and the cost of 
constructing a new complète plant, was a condition précèdent to be per- 
formed prior to the vote, which authorized the issuance of the bonds, 
and the nonperformance of thèse duties by the commission rendered 
the bonds so voted void. In regard to this contention, it is manifest 
that the failure of the water company to in any way comply with 
paragraph 6, section 264a, rendered it impossible for the council to 
submit to the qualified taxpaying electors the question of issuing 
$8,000,000 in bonds for the purchase and repair of the waterworks 
of the water company. In this condition of aftairs there was submitted 
at a spécial élection called as provided in paragraph 6 the question 
provided in paragraph 7, and as a resuit thereof the bonds in ques- 
tion were authorized. The question then is, was it lawful to submit 
the question provided for in paragraph 7 at the spécial élection pro- 
vided for in paragraph 6, or was the commission after the water 
company had f ailed and refused to comply with paragraph 6 confined 
absolutely to the provisions of paragraph 8. 

Section 264a became a law May 17, 1910. By its ternis the wa- 
ter company was to place in escrow a good and sufiScient deed of con- 
veyance of its waterworks on or before July 1, 1910. A spécial elec- 
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tion was to be held on the first Tuesday in September, 1910, in case 
the deed of conveyance of the water company should be deposited 
in escrow, as above stated, for the purpose of determining whether 
$8,000,000 in bonds shonld be issued to purchase and repair the ex- 
isting water plant. This qnestion was not submitted at the spécial 
élection as the water company did not deposit its deed as provided 
in paragraph 6, but nnder paragTa]ih 7 in lien of the question stated 
in paragraph 6, the c[uestion in paragraph 7 was submitted at said spé- 
cial élection. The language of paragraph 7 in regard to the submis- 
sion of the question therein provided for uses the words "shall be 
submitted." Paragraph 8 provides that the commission, in case the 
water company bas not accepted $7,000,000 for its plant, as provided 
in paragraph 6, shall proceed to make a careful investigation of the 
value of said plant for the uses and purposes of the city and county, 
and its inhabitants, and also proceed to make a careful estimate of the 
cost of constructing and completing a new waterworks system for the 
city and county and the inhabitants thereof, and that said commission 
may subuiit an alternative bond proposition at the spécial élection pro- 
vided for in paragraph 6 for the issuance of bonds in such sum as the 
commission may deem it advisable for the acquisition or construction 
of the water plant or any part thereof by any of the ways within its 
powers. 

In the light of what bas transpired it would no doubt hâve been 
better had the commission proceeded under paragraph 8, still it could 
not know before July 1, 1910, whether the Water Company would ac- 
cept $7,000,000 in bonds for its plant, and the time between July 1, 
1910, and September 6, 1910, the date of the spécial élection, would 
in our judgment be entirely insufficient to make a careful investigation 
of the value of the water company's plant, and of the cost of con- 
structing and completing a new water System. Indeed we think that it 
would hâve been impossible for the commission to hâve performed 
the duties required under paragraph 8 within the time limited. This 
is démon strated by the time that it took the engineering committee 
subsequently appointed to make an investigation of the cost of con- 
structing a new System of waterworks. 

So far as mère procédure is concerned we think the commission's 
failure to act under paragraph 8 was justified. And we are also of 
the opinion that such failure to act in no wise invalidated the élection 
which was actually held. The language of paragraph 7 is mandatory, 
and the question upon which the quahfied electors were to vote was 
clearly defined. 

[4] It is further claimed that, whether the commission was obliged 
to follow paragraph 8 or not the failure to make a careful estimate of 
the cost of constructing a new system of waterworks prior to the 
spécial élection at which $8,000,000 in bonds were authorized ren- 
ders the vote nugatory. 

The case of Carlson v. City of Helena, 39 Mont. 82, 102 Pac. 39, 
17 Ann. Cas. 1233, is cited by appellants to sustain their contentions 
that the vote by which the taxpaying electors of the city and county of 
Denver authorized the bonds in question was nugatory, because prior 
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to said élection the public utilities commission had not ascertained 
that a supply of water could be had, and the probable cost thereof. 
The case cited was brought by Carlson as a taxpayer and résident 
of the city of Helena, to restrain the issue of $600,000 of bonds of 
the city for the purpose of procuring a water supply and installing a 
System of pipes for its distribution, and $70,000 of bonds for the pur- 
pose of extending une of the sewers of said city. 

The facts bearing upon the point decided in that case which it is 
claimed is an authority in the jiresent case were as follows: On March 
3, 1908, the mayor and city council of the city of Helena determined 
that it was for the best interests of the city to own and control its 
water supply and water System, and that a supply could be obtained 
from McClellan creek, and brought into the city by an expenditure of 
$600,000, and also that a needed extension of the sewer System of the 
city could be effected by an expenditure of $70,000, whereupon the 
mayor and city council of the city enacted an ordinance reciting thèse 
facts and providing for a submission to the taxpayers of the city of 
the question wdiether the limit of indebtedness should be extended to 
procure the funds for thèse purposes. The ordinance provided that 
a spécial élection be held in the city of Helena on the 25th day of April, 
1908, for the purpose of ascertaining the will of the taxpayers to be 
afifected thereby, as to whether authority should be given and power 
conferred upon the city council to increase the indebtedness of said 
city, over and above the 3 per cent, limit fixed by law, by the issuance : 
(1) Of water bonds of said city to the amount of $600,000, for the pur- 
pose of securing a water supply for said city from McClellan creek 
and constructing a water System for said city ; (2) of sewer bonds to 
the amount of $70,000 for the purpose of sewer extension. The élec- 
tion was held pursuant to the ordinance and it showed a large majority 
in favor of both bond issues. Thereupon and in pursuance of the au- 
thority given by the electors an ordinance was passed providing for 
the issuance of the bonds. Judgment was entered by the trial court on 
démarrer for Carlson and the city appealed. 

It was contended in the appellate court that the city council had no 
authority to submit to the electors the question whether a particular 
water supply must be obtained, or, if it had, that the question could 
not be submitted in this restricted form until it had first been ascer- 
tained that the particular supply was available and what its cost would 
be. In other words, the contention was that the council was authorized 
to consult the taxpayers generally as to whether it might proceed to 
acquire a supply of water for the city, but that it could not divest itself 
of the discrétion vested in it by law as the governing body of the city 
by leaving it to the electors to sélect a particular supply, namely, from 
the waters of McClellan creek. It was claimed that the objection was 
fundamental because the discrétion to procure a particular supply was 
vested in the council, and that this discrétion could not ordinarily be 
exercised until the council had ascertained that the particular supply 
was available, and that the cost of acquiring and installing it could be 
compassed by the amount of the indebtedness to be incurred. The Su- 
prême Court of Montana sustained this contention. The court said ; 
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"If the councll sliould hâve first ascertained that tlie particnlar supply 
could be acquired, and that the cost of it, together with the cost o£ installment, 
is wlthln the compass o£ the sum which the city can lawfuUy expend for 
that purpose, then there could be no possible objection to allowing the voters to 
speak as to the propriety of securing the particular supply. Tlie couueil 
would then bave exercised the discrétion which is vested in it by law. If, 
however, a)I thèse matters hâve net already becn deterniined, the vote be- 
comes nngatory, becanse the assent given by the voters for the acquisition of 
the particular supply limits the discrétion of the council. with the resuit that 
if it is thereafter found that the contemplated supply cannot be secured, or that 
the cost of installnient is beyond the financial capacity of tlie city or not 
withln the compass of the sum secured by the sale of the bonds under the 
extension already voted, the debt incurred can serve no purpose. It appears 
from the eomplaint that the councll has autliorized condenuiatlon proeeediugs 
to acquire the right to the use of the water of McClellan ereek, but that thèse 
proceedings hâve not yet been deterniined. It thus appears, and it i.s admitted 
by counsel for appellant, that the cost of acquiring the right has not lioeu 
ascertained. If the intention to atxiuire it should be abandoned for any 
cause hereafter — and it cannot now be surmised what difficulties may be en- 
countered — the city would bave in Its treasury the money derived from the 
sale of the bonds, without any use to which the councll could dévote it. Th<> 
orderly course of procédure would be to submit the question generally whethcr 
the indebtedness, not in excess of a deflnite amount withln the limit, should 
be Incurred ; then the council would be left f ree, in case the indebtedness 
should be authorized, to use its discrétion In securing one supply or another, 
acfording as its Judgment would dictate. The discrétion of the council in this 
particular Is exclusive, and It cannot lawfully divest itself of It by casting it 
upon the voters, with the probably, or even possibly, absurd conséquences to 
which we hâve adverted. 28 Oyc. 277, and cases cited in notes; DlUon on 
Municipal Corporations (4th Ed.) § 96. Having ascertained that a supply can 
be obtalned, the council may then proceed, and under the authority granted b.^- 
the eleetors to ineur the necessary indebtedness, to issue and sell bonds, ac- 
quire any supply which its .ludgment may dictate, and bave it installed so that 
it may become available. It might, perhaps, be said that the vote upon the 
submission in its restricted form could not be held blnding upon the council in 
case it should turn out that the right to the use of the water In McOlellau 
ereek could not be acquired. This may with equal propriety be answered by 
the statement that the voters were not asked to extend the limit generally for 
water supply purposes, and It cannot be said that assent to incur the indebted- 
ness would hâve been given If the question had been submitted generally, as 
the statute contemplâtes. Skinner v. Citv of Santa Rosa, 107 Cal. 46-5, 40 Pac. 
742, 29 L. R. A. 512." 

There can be no question in this case that the submission of the 
question voted upon to the qualified taxpaying eleetors in any way 
interfered with the discrétion of the commission or the council of the 
city and county as to where the supply of water should be obtained, so 
the case cited is inapplicable on that point. The case, however, does 
seem to hold that it was necessary for the council of the city of Helena, 
Mont., before it submitted the bond proposition to a vote of the tax- 
payers, to hâve ascertained whether or not a water supply and water 
System could be obtained and constructed for the sum of $600,000; 
and one of the grounds upon which the court seems to hâve held the 
bonds void was that the council never did ascertain prior to the vote 
what a water System for the city of Helena would cost. We ail must 
admit that that would be the business way of going about the matter, 
but where as in the case at bar the charter authorizes the création of 
an indebtedness in the sum of $8,000,000 to provide a municipal water 
plant or System and everything incidental or necessary thereto for 
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supplying the city and couiity and ail its inhabitants witli vvater for 
ail uses and purposes upon a vote of the taxpaying electors, and the 
charter further provides that the question shall be submitted as pro- 
vided in paragraph 6 of 264a, we cannot condude that the mère fail- 
ure of the commission to ascertain the probable cost of a new System 
would render the vote provided by law nugatory. In our judgment 
section 264a left it to the discrétion of the commission whether it 
should foUow ])aragraph 7 or paragraph 8. 

[5] It is further contended that the commission failed and neg- 
lected to fix the date, form, and maturity of the $8,000,000 of bonds 
prior to the spécial élection of September 6, 1910, and that, therefore, 
the commission has no power to issue the same. It appears that by 
the ordinance effective January 15, 1914, the council of the city and 
county fixed the form and date of the bonds. They were to bear date 
January 1, 1914, and ail the installments of said bonds were to mature 
not later than 30 years from the date of original issue, and ail of the 
bonds should absolutely mature and be payable 30 years after their 
date. It also appears from the record that while litigation did not 
prevent the commission from fixing the form, date, and maturity of 
the bonds prior to the spécial élection, it did cause the delay to a large 
extent which happened subsequently thereto. 

Paragraph S of 264a empowers the commission to fix the date, form, 
and maturity of the bonds without any limitation as to the time it 
should do so. The taxpaying electors must be charged with a knowl- 
edge of this law, and v^fhen they voted the bonds they did so charged 
with such knowledge. The question submitted to the taxpaying elec- 
tors was the question the law required to be submitted to them and 
that was sufficient. 

[6, 7] Section 6 of Ordinance No. 4, Séries of 1914, provides for a 
tax upon ail taxable property in the city and county sufficient to pay 
the annual interest on said bonds, and to provide a sinking fund to 
extinguish the principal of said bonds at their nxaturity. 

Section 7 of said ordinance provides that when the water plant or 
System shall bave been constructed that the revenue derived from the 
opération of said water plant or System, or so much thereof as is not 
actually needed for the opération and maintenance of the said water 
plant or system, shall be paid into the treasury of the said city and 
county for the purpose of creating a sinking fund to extinguish the 
principal and interest of the said bonds within the said period of thirty 
years, and that whenever there is any money so paid into the treasury 
of the city and county from the revenues of the said water plant, then 
and in that event and until said sums of money are exhausted, no part of 
the levy provided for in this connection to be levied upon the taxable 
property of the city and county, shall be utilized in the extinguishment 
of the principal and interest of said bonds. 

It is now contended that the law only authorized the commission 
to provide for a sinking fund to be created out of the net earnings de- 
rived from the opération of the water plant when constructed; and 
sections 258, 261, and 263 of article 9 of the charter are cited in sup- 
port of this contention. We infer from the language of the ordinance 
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that it was the intention of the commission and conncil to make such 
a provision for a sinking fund as woukl render it certain that the 
honds with interest woukl he paid. The ordinance does provide a 
sinking fund to be paid ont of a net revenue arising from the opéra- 
tion of the vi'atcrworks System ; and it further provides that no part 
of the levy provided for in section 6 to be levied upon taxable propert}' 
of the city and county, shall be used where there is sufficient income 
arising from net revenue. 

It is claimed also that the commission ought to hâve stated in the 
proposition submitted to the vote of the taxpaying electors how it pro- 
posed to create a sinking fund for the payment of the principal ancl in- 
terest of the bonds. So far as submitting the proposition to the electors 
is concerned the law did not require it, and we niay not say the bonds 
are void, because something was not submitted to the taxpaying elec- 
tors that the law did not provide should be submitted. Nor can we 
hold the bonds invalid merely because the commission and council bave 
made a provision for a sinking fund that may not hâve been necessary. 
Any irregularity in this respect can be easily corrected by the commis- 
sion and council. 

[8, 9| It is also contended that the public utilities commission bas 
no authority under section 264a to issue what is termed "straight, flat, 
30-year bonds," but they were to issue only "call bonds," and that in 
any event it was the mandatory duty of the commission to détermine 
whether said bonds were to be straight, flat bonds or call bonds prior 
to the spécial élection. Paragraph 5 of section 264a provides: 

•'Xo siK-li boiuls shall bo iised or soltl at less tlian i)ar, nor sold exe(!fit after 
adveitisoment as in tins charter provided for the sale of public imiirov(>ment 
bonds, and vhey niay be called for redeuiiJtion by the commission In like man- 
ner as provided in section 314." 

It is concédée! that the commission under the grant of powcr to say 
at what time the bonds should mature would bave the right to issue 
straight, flat, 30-ycar bonds. But it is claimed that the language last 
quoted restricts and limits the power of the commission in some way 
so as to deprive thcm of their authority to issue straight, flat, 30-year 
bonds. We do not think so, and consider the reasoning to the contrary 
highly technical. It is insisted, however, that in any event it was the 
mandatory duty of the commission to détermine whether the bonds 
were to be straight, flat, 30-year bonds or call bonds prior to said élec- 
tion, and to inform the taxpayers thereof. As we hâve said before 
there are many things that the commission might hâve donc, but we 
think it is cnough to require them to do what the law commanded, and 
we find no command in the law for informing the taxpayers of wheth- 
er the bonds would be straight, flat, 30-year bonds or call bonds. 

Very many authorities hâve been cited by counsel on both sides upon 
the questions raised on this appeal. They hâve ail been examined and 
it would extcnd this opinion to an unwarranted length to review them 
however briefly. We hâve found no case where the facts to which the 
law must be applied were the same as in this case. The most serions 
question presented is whether or not the issuance of the bonds should 
be restrained because the sum voted to construct the waterworks sys- 
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tem is not sufficient to construct a complète system of waterworks, on 
the theory that the taxpaying voters would not hâve authorized the 
issLiance of $8,000,000 in bonds to build a waterworks system if they 
had known that the system could not be buih for that money. 

[10] After a careful considération of this question we hâve con- 
cluded tliat under the facts in this case the court would not be au- 
thorized to speculate as to what the taxpaying electors would hâve 
donc had they known that $8,000,000 would not construct a complète 
System of waterworks. We are also of the opinion, as before stated, 
that we are not warranted in construing section 264a, so as to prohibit 
the construction of a waterworks system unless said system could be 
built for $8,000,000. It results, therefore, that the court committed 
no error in excluding the testimony offered at the trial, as it was either 
irrelevant and immaterial in itself or because as the record already 
showed the facts desired to be proved, it was merely cunmlative. 

Judgment affirmed. 
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(Circuit Court of AppeaLs, Ninth Circuit. Mardi 13, 1910.) 

No. 2.576. 

1. CON.SI'nîACY «^^■tS— (JOKSPIRACY TO DEFBArD UNITED STATKS— QUESTIONS 

FOB JtJEY. 

On a trial for conspiracy to defraud tlie United State.s out of a part 
of tlie custoins duty on imiiorted coal, whetlier tlie United States was de- 
frauded in tliat some of tlie coal never reaehed the seales for weisliini,'. 
and in tliat it paid drawbacks for (loal delivered to steamers entitled to 
elaini drawliaelcs in excess of tlie quantity actually delivered, aud wlietli- 
er tliese results were brought atout by a conspiracy betwoeii défendants 
held for the jury. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Uig. g§ lOS-111 ; Dec. 
Dig. <g=34S.] 

2. Conspiracy <®=343(10) — Customs DtJTiES— Fraud— Indictment. 

An ludictiuent for conspiracy to defraud tlie United States of custoins 
duties on iniported coal, by preventing part of the coal from reaching the 
seales for weighing and by caiising the pajiuent of drawbacks for coal in 
excess of the quantity delivered to steamers entitled to claim drawbacks, 
was not sufficient if it merely charged in gênerai ternis a conspiracy to 
defraud tlie United States. 

lEd. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 86, 97 ; Dec. 
Dig. ©=543(10).] 

3. Criminal Law <g=>1032(5) — Objections iob Puki'ose of Review— Indict- 

MENT. 

An indlettnent charged défendants with conspiring to defraud the Unit- 
ed States of duties on coal iniported into the XJnited States by niaking 
aud causing to be niade false weights and false returns of weights of 
cargoes and Importations of coal, and niade like charges as to coal dis- 
charged Into vessels entitled to claim a drawback. It further charged 
that défendants so manlpulated tlie seales and weights and method of 
welghlng thereon that they recorded the weights of coal desired by dé- 
fendants, and not the true weight of the coal, and that they caused ail 
coal weighed on seales upon wliich the coal hanrtled by their coiupany 
was weighed to be incorrectly nieasured and weighed, to the end and for 
the purpose that they, under the name and guise of such company, sUould 

ê=>For other cases see same toplc & KEY-NIIMBER in ail Key-Numbered Digests & Indexes 
• Rehearing denied May 22, 191G. 
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reeeive the profit and gain from such inaccurate aiid fraudulent welght, 
Meld that, where no objection was made to the indictment before trial, 
or interposed to the introduction of testiniony, and no request was made 
to limit the scope of the charge in the instructions of the court, and de- 
fendants were not mlsled to their préjudice, the indictment, though gên- 
erai in terms and lacking in partlculars, was sufflcient. 

[ild. Note.— For other cases, see Criminal Law, Cent. Dlg. § 2627 ; Dec. 
Dig. <S=>1032(5).] 

4. Criminal Law iS=>919(5) — ^Argtjment of Counsel — Time roR Ob.tections. 

An objection to argument of prosecuting counsel, flrst called to the at- 
tention of the court by a motion for a ne w trial, came too late. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. S 2100 ; De<v 
Dig. ©=5919(5).] 

5, CBiMiNAL Law <S=>1156(1) — Appeal— Rbview— Denial of New Triai. 

Wliile It would seem that an appellate court will revlew an order deny- 
Ing a new trial at least to the extent of determlnlng whether the court 
below refused to reeeive and conslder proper testimony, where the court 
considered ail affidavits presented in support of such a motion, and after 
a fuU hearing denied the motion in the exercise of the discrétion vested 
In it by law, and the circumstances did not plalnly require an appellate 
court to revlew and rever.se tlie order, it would not be disturbed. 

[Ed. Note.— l''or other cases, see Criminal Law, Cent. Dig. § 3067 ; Dec. 
Dig. ®=5ii56(l).J 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling., 
Judge. 

James B. Smith and others were convicted of an offense, and they 
bring error. AfRrmed. 

McCutchen, Olney & Willard, Morrison, Dunne & Brobeck, A. P. 
Black, Stanley Moore and Samuel Knight, ail of San Francisco, Cal., 
for plaintiffs in error. 

Matt I. Sullivan and Théo. J. Roche, Sp. Asst. Attys. Gen., both 
of San Francisco, Cal, for the United States. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. The indictment in this case was re- 
turned under section Z7 of the fédéral Pénal Code of 1909. Act March 
4, 1909, c. 321, 35 Stat. 1096 (Comp. St. 1913, § 10201). The charg- 
ing part of the indictment, omitting mère formai parts and the overt 
acts, reads as follows: 

"That the said défendants, and said divers other persons whose names are 
to said grand jurors unknown, did plan, confederate, conspire, and agrée, un- 
der the guise and name of the said corporation, to wit. Western Fuel Com- 
pany, to defraud the United States out of a large part of the import duties 
on coal Imported and brought into the United States by said Western Fuel 
Company by itself and through other persons, flrms, and corporations from 
divers forelgn countries, ports, and places for said Western F^iel Company, 
and to defraud the United States out of a large portion of the duties due ta 
the United States on divers shiploads and cargoes of coal so Imported by 
said Western Fuel Company and other persons, flrms, and corporations, as 
aforesaid, and coming into the port of San Francisco, by making, and causlng 
to be made, false welghts and false and fraudulent returns of weights of such 

@=iFor otlier cases see game toplc é, KBY-NUMBBR in ail Key-Numbered Dlgestg & Indexai. 
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cargoes and importations o£ coal, and by furtlier fraudulently weigliing and 
causlng to be weiglied, by tliemselves and by the Pacific Mali Steamsliip Com- 
pany, a corporation, and by other persons and corporations wliose names are 
to ttie grand jurors aforesaid unknown, and for that reason not lierein stated, 
and reported to the TJnited States, tlie weights of ail sucli importations of 
■coal loaded from, tlie bunkers and barges of said Western Fuel Company for 
fuel on board vessels propelled by steam, and engaged in trade with foreign 
countries and in trade betweeu the Atlantic and Pacific ports of the TJnited 
States, and whieli ships or vessels were registered under the laws of the 
United States; and, further, to defraud the United States by making, and 
c-ausing to ba made, false returns, weights, and entries of coal shipped and 
loaded aboard tlie transports of the United States Army Service and other 
government ships purchasiug coal at San i'ranciseo Plarbor ; and to that end, 
and for the purpose of earrying ont sucli cousi)iracy, conibination, and agree- 
nient, to malntaln on the docks, wharves, and l)arges owned, operated, con- 
trolled, and occupied by said Western Fuel Company and by the said defend- 
iiuts at the port of San Francisco, in the state and Northern District of Cal- 
ifornia, scales and weights which were to be, and were, fraudulently ma- 
nipulated by the défendants, to the end that said scales should record the 
weights of said coal desired by the défendants, and not the tinie weights of 
the coal plaeed thereon, and the said défendants did so manipulate said scales 
and weights and the nietliod of weighing tliereon, so that said scales and 
weiglits did record the weights of coal desired by said défendants, and not 
the true weight of the coal so plaeed tliereon, and to further cause fraudulent 
adidavits and statements to be niade by the défendants and by each of theni. 
to the oiiicers of the government of the United States, and to other persons 
and corporations wliose naines are to tlie grand jurors aforesaid unknown, 
and for that reasou not lierein stated, and to tlie Pacific Mail Steamship Com- 
pany, a corporation, organized and existing under and by virtue of the laws 
«f the State of New York and engaged in the shipping and transportation of 
freiglit and passengei-s, with oitiees located in the city and county of San 
Francisco, and wliich operated, and still opérâtes, American registered vessels 
engaged in foreign trade and buying coal from said Western Fuel Company for 
the purpose and to the end that said Pacific Mail Steamship should claim from 
the United States a greater rebate on the drawback of coal duties permitted 
where coal is loaded upon American registered vessels engaged in foreign trade 
than the true weight of said coal would permit said Pacific Mail Steamship 
Company to claim or was due tlie said Pacific Mail Steamship Company ; and, 
further, to cause ail coal weighed in, on or about the scales upon which the 
coal handled by said Western ITuel Company was weighed, to be incorrectly 
measured and weighed, to the end and for Ihe purtjose tnat the défendants, 
acting under the naine and guise of said Western Fuel Company aforesaid, 
should receive the profit and gain to be made by sueh incorrect and fraudulent 
weight." 

Eight défendants were originally named in the indictment. The de- 
fendant John L. Hovi'ard died during the trial ; the défendants Sid- 
ney V. Smith, Robert Bruce, and Joseph h. Schmitt were acquittert 
by direction of the court; the défendant Edward J. Smith was found 
not guilty by the jury, and a verdict of guiity was returned agakist the 
three remaining défendants, James B. Smith, F. C. Mills, and E. H. 
Mayer. To reverse the judgment entered on this verdict the présent 
writ of error was sued out. 

The Western Fuel Company was incorporated during the latter 
part of the year 1902, and ever since its incorporation has been ex- 
tensively engaged in the business of mining, importing, buying, and 
selling fuel coals. The company owns and opérâtes mines at Nainamo 
and Northfield, British Columbia, but its principal place of business 
has been San Francisco, Cal. The plaintiff in error Smith was vice 
président and gênerai manager of the company, ana exercised a gen- 
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eral supervision over ail the business and properties of the company, 
except the mines and mining opérations in British Columbia. The 
plaintiff in error Mills was superintendent of the docks at San Fran- 
cisco, and had gênerai supervision over the bunkers and barges, the 
loading and unloading of coal, and over the employés engaged in that 
vvork. The plaintiff in error Mayer was check clerk. His gênerai 
duties were to take the weights of the coal discharged from the ves- 
sels, in connection with the governinent weigher, and to supcrintend 
its distribution to the différent biud<ers, vvharves, and yards. 

[1] The testimony covers the principal activities of the Western 
Fuel Company betvvcen April 1, 1906, and December 31, 1912. Be- 
tvveen thèse dates, inclusive of foreign coal on hand April 1, 1906. 
the company iniported into the United States 2,159,551 tons of coal, 
as shown by the invoice weights, or 2,138,831 tons as shown by the 
outturn or ascertained weights upon which duty was paid to the gov- 
ernment. About 70 per cent, of the coal thus imported came from 
r)ritish Columbia, 25 per cent, from Australia, and the remaiiiing 5 
per cent, from Japan. In the case of a majority of thèse importation.'- 
the ascertained weight was less than the invoice weight. The total 
of thèse shortages amounted to 26,044 tons. In other instances, how- 
ever, the ascertained weight exceeded the invoice weight. The total 
of thèse overages was 5,324 tons, leaving a net shortage of 20,720 
tons, or approximately 1 per cent. In other words, on the total im- 
portations between April 1, 1906, and December 31, 1912, the in- 
voice weights were 20,720 tons in excess of the ascertained weight upon 
which the duty was computcd and paid. Between the same dates sales 
of foreign coal made from thèse importations, including a small quan- 
tity of coal destroyed by fire, and the coal on hand December 31, 
1912, amounted to 2,200,827 tons, or 61,996 tons in excess of the 
ascertained weight. Between the same dates a total of 563,759 tons 
ascertained weight was laden on barges from vessels or bunkers for 
delivery to other vessels for fuel purposes. The total tonnage dis- 
charged from thèse barges was 596,982 tons, or a net overage of 
33,223 tons. Of this overage 22,436 tons was discharged on vessels 
propelled by steam, engaged in trade with foreign countries or in 
trade between Atlantic and Pacific ports of the United States antl reg- 
istered under the laws of the United States, which were entitled to a 
drawback of the dutie? thu.« paid under the tariff acts of 1907 and 
1909. There may be slight errors in thèse latter computations, as 
some discrepancies were pointed out during the trial; but it was 
and is practically conceded that the tonnage discharged from thèse 
barges exceeded the ascertained weight of the coal laden upon them 
by approximately 5 per cent. 

A Word now as to the manner in which coal is discharged from 
vessels and weighed by the government weigher, and as to the dis- 
charge of coal from barges onto other vessels and the mode of weigh- 
ing. The imported coal was discharged at différent ports such as 
Oakland, San Diego, and San Francisco ; but a'- the greater part 
of the coal was discharged at the Folsom Streei docks in San Fran- 
cisco, and as the principal part of the testimony relates to opérations 
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there, we will confine ourselves to a brief description of thèse docks. 
The Folsom Street docks are equipped with tvvo sets of bunkers called 
inshore and offshore bunkers. The tracks upon which the coal cars 
operate are constructed above thèse bunkers. When the docks were 
taken over by the Western Fuel Company some years ago the tracks 
were planked over so that coal falHng from the cars or escaping from 
the hoppers could not fall into the bunkers ; but this permanent plank- 
ing was removed by the Western Fuel Company and temporary plank- 
ing substituted in its place. This temporary planking could be moved 
and replaced by the employés of the company from time to time, but 
for what purpose does not appear. The coal passed from the hoppers 
into cars on thèse tracks and the cars when loaded were drawn onto 
the scales by electric power and weighed by a government weigher, 
the weights being taken by the weigher and also by a représentative 
of the Western Fuel Company, usually the plaintiff in error Mayer. 
As soon as the cars were weighed, they were taken to the différent 
bunkers, or to the yards, and unloaded as Mayer might direct. In 
the coaling of the vessels of the Pacific Mail Steamship Company and 
others the coal was laden on barges from the offshore bunkers and 
discharged from the barges into the ship's bunkers by means of 
buckets having a capacity of half a ton or upwards. The govern- 
ment weigher was supposed to weigh 1 bucket in 15, or a round of 
4 buckets in 60, and the remainder of the buckets were then averaged 
up with the buckets thus weighed for the purpose of ascertaining the 
entire quantity of coal discharged into the vessel. The weights taken 
by the government weigher were also taken by a représentative of 
the Steamship Company, and upon thèse weights the drawback was 
paid to such vessels as were entitled to claim a drawback under the 
law. Up to this point there is little or no conflict in the testimony. 
It must not be understood, however, that the results obtained are any- 
thing more than approximate. The parties were dealing with a base 
commodity where strictly accurate weights were not taken or re- 
quired. The coal was wet down from time to time to lay the dust, 
or to prevent spontaneous combustion, and was at ail times exposed 
to the éléments. The différence between the invoice weights and the 
outturn weights indicates but little, in view of the fact that in many 
instances the coal was not actually weighed at the foreign port. In 
a majority of cases the weight was merely estimated by the ship's 
scale, or by the draught of the ship. How accurate this is we do not 
know, but evidently it is only an approximation The fact that a num- 
ber of tons or a certain percentage was added to the weight thus 
ascertained does not remove the élément of uncertainty. It also ap- 
pears that the import coal discharged from vessels was weighed on 
a rising beam. Of course if the weights were accurately taken, the 
différence between a weight taken on a rising beam and a weight 
taken on an even beam would be slight ; but much would dépend on 
the care and skill of the operator. On the other hand, in the dis- 
charge of coal from barges to vessels the shovelers on the barges had 
more time to fill the buckets weighed than those which were not 
weighed by reason of the delay incident to the weighing, and naturally 
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the former would weigh heavier than the latter. If there was nothing 
in the case beyond this, we would hâve no hésitation in declaring that 
the government failed to make a case for the jury, and it is upon this 
claim that the principal assignment of error is based. For whether 
the discrepancy in the weights was caused by the éléments, by flood- 
ing the coal with water, by incompétence or négligence on the part Oif 
the government weighers, or through the adoption of a faulty System, 
the plaintifïs in error are not answerable criminally unless they took 
some part in bringing thèse things about. But the testimony did not 
stop hère. There was direct and positive testimony tending to show 
that at the Folsom Street docks coal was shoveled into the bunkers 
from the tracks without being weighed; that coal was run from the 
chutes or hoppers into the bunkers without being weighed ; and that 
trainloads of coal were passed over the scales and dumped into the 
bunkers without being weighed — ail under the express direction of 
the plaintiff in error Mayer. There was further testimony, tending 
to show that Mayer pressed his foot or leg against the scale rod from 
time to time, thus preventing the government weigher from taking 
accurate weights, and that he was cognizant of the existence of a bent 
link between two of the cars, which likewise caused inaccurate weights 
to be taken. There was also testimony tending to show that in dis- 
charging coal from the barges into the vessels of the Paciiic Mail 
Steamship Com]:iany the buckets weighed were fîlled to overflowing, 
while the unweighed buckets were httle more than two-thirds full. 
There was testimony tending to show that this practice was pursued 
continuously and uninterruptedly ; that instructions to that efïect were 
given on at least one occasion by the plaintiff in error Mills in rela- 
tion to another vessel ; that the books and records kept by Mills fre- 
quently showed a great disparity between the quantity of coal laden 
on the barges and the quantity of coal discharged therefrom ; that 
reports showing thèse discrepancies were made daily to the plaintiff in 
error Smith and to the Western Fuel Company, and that each and 
every one of the plaintift's in error were fully cognizant of thèse dis- 
crepancies, and it is not going too far to say that they were equally 
cognizant of the causes that produced them. 

[2] From the foregoing statement it must be apparent that there 
was compétent testimony tending to show: First, that the United 
States was actually defrauded, to some extent at least, by reason of 
the fact that a portion of the imported coal never reached the scales, 
was never weighed, and that no duty was paid thereon ; and, second, 
that the United States was actually defrauded, to some extent at least, 
by reason of the fact that it paid drawbacks to steamers entitled to 
claim drawbacks for coal in excess of the quantity actually delivered 
to them. We think it equally manifest that there was sufïicient testi- 
mony to warrant the jury in finding that thèse results were brought 
about by the wrongful concerted action of the plaintiffs in error and 
others, and that a conspiracy existed to that end. But it is claimed 
in this connection that no such frauds and no such conspiracy are 
charged in the indictment. It must be conceded that the charge is 
very gênerai, and we camiot yield our assent to the claim on the part 
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of the government that an indictment in cases siich as this need onty 
charge in gênerai terms a conspiracy to defraud the United States. 
Keck V. United States, 172 U. S. 434, 19 Sup. Ct. 254, 43 L. Ed. 505. 
[3] The indictment in this case, however, charges that the parties 
accused, planned, confederated, conspired, and agreed together to 
defraud tlîe United States out of a large part of the import duties on 
coal imported and brought into the United States by the Western 
Fuel Company "by making and causing to be made false weights and 
false and fraudulent returns of weights of such cargoes and importa- 
tions of coal," and a like charge is made as to the coal discharged 
from barges into vessels entitled to claim a drawback. It is further 
charged that: 

"The sald defenciauts did so manipulate said scales and weights aiid metliod 
of welghlng thereon, so that said scales and weights did record the weights 
of coal desired by said défendants, and not the true vveight of the coal so placed 
thereon. * * * And, further, to cause ail coal, weighed in, on, or about tlm 
scales upon which the coal handled by stiid Western Fuel Company was welgh- 
ed, to be iucorrectly measured and weighed, to the end and for the purposc 
that the défendants, acting under the name and guise of' said Western Fuel 
Company aforesaid, should receive the profit and gain to be made by such in,- 
correct and fraudulent weight." 

No objection was made to the indictment before trial; no objection 
was interposed to the introduction of testimony under the indictment,. 
and no request was made to limit the scope of the charge in the in- 
structions of the court. In view of thèse facts, and of the further 
fact that the plaintifïs in error were not misled to their préjudice, we 
think the charge, though gênerai in terms and entirely lacking in par- 
ticulars, was sufïïcient. 

[4] Certain rulings of the court, admitting and excluding testi- 
mony, are assigned as error; but thèse rulings were ail unimportant. 
We observe no error in them ; but, even if the rulings were errone- 
ous, the errors were not of a prejudicial kind. Another assignment is 
based on the argument of counsel to the jury. The language ob- 
jected to was iirst called to the attention of the court by the motioiT 
for a new trial. The objection came too late. 

"When the defendant's counsel in a criminal trial fails to at once call the 
attention of the court to remarks by the prosecutlng officer whlch are sup- 
posed to be ohjectlonable, and to request its interposition, and, in case of 
refusai, to note an exception, an assignment of error in regard to them is un- 
tenable." Crumpton v. United States, 138 U. S. 361, 11 Sup. Ct. 355, .34 L. Ed. 
954. 

"But hère no objection was made and no complaint urged untll upon motion 
for a new trial. Xothing Is better settled than that the défendant who deems 
himself prejudlced by the language of counsel should promptly and publicly 
object and point out the language deemed Iniproper, and then take exception 
if the trial judge fail to condemn it. It is too late to predicate error upon 
the refusai of the trial judge to grant a new trial on account of a complaint 
made only after verdict and upon a motion for a new trial." Lurton, J., iit 
Ohadwick v. United States, 141 Fed. 225, 246, 72 C. C. A, 343, 364. 

[5] The last error assigned is based on the ruling of the court de- 
nying a motion for a new trial. There is a seeming conflict of author- 
ity on the question as to how far, if at ail, such a ruling may be re- 
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viewed on writ of error. Thus in Holder v. United States, 150 U. S. 

91, 14 Sup. Ct. 10, 37 L. Ed. 1010, tlie court said: 

"It has also been settled, by a loiii^ Une of décisions o£ this court, that the 
déniai of a motion for a iiew trial canuot be assisned for error." 

^ In Wlieeler v. United State.s, 159 U. S. 523, 16 Sup. Ct. 93, 40 L. 
Ed. 244, the court said : 

"Another contention is that tlie court erred in overrulinj; the motion for 
a new trial, but sucli action, as has been repeatedly heUi, is not assignable 
as error." 

In Addington v. United States, 165 U. S. 185, 17 Sup. Ct. 288, 41 

L. Ed. 679, the court said: 

"The first 10 assigiuiionts of error are based upon a bill of exceptions, .set- 
tlng out simply the gronnds upon whicli the accused asked that a new trial be 
granted to liini. It is only netessary io say that the refusai of the coni-t to 
grant a new trial eainiot be assigned for error in this court." 

Similar language may be found in many othcr décisions, both of 
the Suprême Court and of the Circuit Courts of Appeals for the dif- 
férent circuits. Yet in Mattox v. United States, 146 U. S. 140, 13 
Sup. Ct. 50, 36 L. Ed. 917, the Suprême Court reviewed an order re- 
fusing a new trial because the court below had excluded certain af- 
fidavits, and in passing upon the motion exercised no discrétion in 
respect of the matter therein stated. Tlie only distinction betvveen 
that case and the other cases cited is thus pointed out by the Chief 
Justice : 

■'ïhe allow'ance or refusai of a new trial rests in the sound discrétion of 
the court to which the aiiplication is addressed, and the resuit cannot be niade 
the subject of review by writ of error. Ilenderson v. Moore, 5 Cranch, 11 [;> 
!.. Ed. 22]; Newcomb v. Wood, 07 TI. S. 581 [24 L. Ed. 1085 1 ; but in the case 
at bar the District Coint excluded tlie afïidavits, and in i>assing upon the mo- 
tion did not exercise auy discrétion in respect of the matter stated therein." 

In McDonald v. Pless, 238 U. S. 264, 35 Sup. Ct. 7S3, 59 L. Ed. 
1300, the court again reviewed an order denying a motion for a new 
trial. In fact that was the only question before the court. The lower 
court had refused to receive afiidavits of jurors tending to show that 
their verdict was reached by lot, and its action in so doing was affirm- 
ed by the Suprême Court. It seems to be established, therefore, that 
an appellate court will review such an order, at least to the extent of 
determining whether the court below refused to receive and consider 
proper testimony. In the case of United States v. Holt, 218 U. S. 
245, 251, 31 Sup. Ct. 2, 5 [54 L. Ed. 1021, 20 Ann. Cas. 1138], the 
court said : 

"VVe are dealing with a motion for a new trial, the déniai of which cannot 
be treated as more than matter of discrétion or as ground for reversai, except 
in verv plain circumstances indeed. Mattox v. tJnited States, 14(> U. S. 140 
[13 Sup. Ct. 50, 36 L. Ed. 917]. See Ilolmgren v. United States, 217 U. s. .^og 
130 Sup. Ct. 588, 54 L. ICd. 801, 19 Ann. Cas. 77.8]. It would be hard to say 
that this case presented a sutflcient exception to the gênerai rule." 

Perhaps the true distinction is stated by the court in Felton v. Spiro, 
78 Eed. 576, 581, 24 C. C. A. 321, 327, where the court, speaking 
through Taft, J., said: 
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"A motion for a new trial is, of course, addressed to the discrétion of tlie 
court, and, if the court exercises its discrétion, and either grants or dénies 
tlïe motion, its action Is not tlie subject of review. This is so well settled 
that it is unnecessary to cite authorities upon the point. But the motion for a 
new trial is a remedy accorded to a party litigant for the correction by the 
trial court of injustice done by the verdict of a jury. It is one of the most 
important rights -vvhich a party to a jury trial bas. It is a right to invoke 
the discrétion of the court to décide \^'hether the Injustice of the verdict 
is such that he ought to hâve an opportunity to take the case before another 
jury. If, now, in exercising this discrétion, it is the duty of tlie c-ourt to con- 
sider whether the verdict was against the great weight of the évidence, and 
lie refuses to consider the évidence in this light on the ground that he has 
no power or discrétion to do so, it Is clear to us that he is depriving the party 
making the motion of a substantial right, and that this may be corrected by 
writ of error. In Mattox v. United States, 146 U. S. 140 [13 Sup. Ct. 50, 36 
L. Ed. 917], it was held that, where tlie trial court excluded atiidavits offered 
in support of a motion for a new trial, and in passing upon the motion exer- 
cised no discrétion in respect of the matters stated in the affldavits, the ques- 
tion of the admissibility of the affldavits was preserved for the considération 
of the Suprême Coui't on writ of error, notwithstanding the gênerai rule that 
the allowance or refusai of a new trial rests in the sound discrétion of the 
trial court. This furnlshes direct support for the vlew that the refusai of the 
trial court to consider at ail as a ground for new trial that the verdict was 
contrary to the évidence may be assigned for error hère." 

The motion for a new trial in this case was based largely on the 
ground that certain of the jurors had read nunierous articles published 
in two of the San Francisco daily papers during the trial, commenting 
on the case, and an article in an Oakland paper, commenting on a some- 
what similar case in another jurisdiction. Any attempt on our part to 
give even the substance of thèse publications, covering a period of al- 
most two months, would unduly extend this opinion. Sufllce it to say 
that the court below considered ail affldavits presented in support of 
the motion, and after a full hearing denied the motion in the exercise 
of the discrétion vested in it by law. And, even assuming now that 
this court would review and reverse such an order, "in very plain cir- 
cumstances indeed," as intimated in the Holt Case, no such situation 
is presented. We find no error in the record and the judgment of the 
court below is therefore affirmed. 



EQUITABLE SUEETY CO. y. BOARD OF COM'RS OF MUDDY BOTl-u.v^ 
SVVAMP LAND DIST. NO. 1, TIPPAU COUNTY, MISS. 

(Circuit Court of Appeals, Pifth Circuit. March 20, 1916.) 

No. 2780. 

1. Peincipal and Surety ©=»1 17— Discharge of Surp^ty— Bkeach op Con- 

TBACT. 

Where a surety company signed a contractor's bond after reeeiving a 
draft of the eontraet provlding that advances should be made only as 
•work progres.sed, the ovirner, having made advances contrary to the eon- 
traet on which the bond was issued, cannot recover against the surety. 

[Ed. Note.— For other cases, see Principal and Surety, Cent. Dig. §§ 283- 
285; Dec. Dig. iS=3n7.] 
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2. Peincipal and Sueety ®=3lC2(2)— Actions— Evidence— Jubt Question. 

In an action on a contractor's bond, évidence lield to raise the questions 
for tlie jury wlietlier surety relied on tlie contract in executing bond, and 
wlietlier plaintifC made advances contrary to tlie tenns of the contract. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. § 443 ; 
Dec. I>lg. <S=>162(2).] 

3. Peincipai, and Surett <S=39— Dischaegf. of Sueety— Misrepeesenta- 

TIONS. 

A surety on a contractor's bond wlU be discharged wliere, through collu- 
sion between the contractor and plaintiff, tbe contract redted a greater 
considération tban was actually to be paid, wbieh false récital enhanced 
the risk. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
82-85; Dec. Dig. <S=»39.] 

4. Peincipai, and Subety <g=»162(2) — Actions— Evidence— Jubt Question. 

In an action on a contractor's additional bond, the question whether 
there was an increased hazard as to which the surety company was not 
Informed, but of vphleh plaintifC linew, it having been eaused by its un- 
authorized advances to the contractor, held under the évidence for the 
jury. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. § 443 ; 
Dec. Dig. <S=162(2).] 

Walker, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
District of Mississippi ; Henry C. Niles, Judge. 

Action by the Board of Commissioners of Muddy Bottom Swamp 
Land District No. 1 of Tippah County, Mississippi, against the Equi- 
table Surety Company and another. There was judgment for plain- 
tifif, and défendant named brings error. Reversed and remanded. 

C. L. Sivley, of Memphis, Tenn., for plaintifif in error. 
Lester G. Fant, of HoUy Springs, Miss., and Thomas E. Pegram, of 
Ripley, Miss., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

NEWMAN, District Judge. This case cornes before this court for 
review of the judgment of the District Court of the Northern Dis- 
trict of Mississippi, in a suit by the board of commissioners of Muddy 
Bottom Swamp Land District No. 1 of Tippah County, Miss., against 
the Delta Drainage Company and the Equitable Surety Company. 
The suit in the District Court, which had been removed from the state 
court, was to recover on the bond executed by the Delta Drainage 
Company, with the Equitable Surety Company as surety, for the f aith- 
ful performance by the Delta Drainage Company of a contract made 
by it with the commissioners of the Muddy Bottom Swamp Land Dis- 
trict No. 1, for the digging of a canal through the district for which 
the commissioners were acting. Two bonds were given, and both are 
in suit; one for $5,000, executed on the 15th day of January, 1912, 
and the second for $2,500, executed on the 20th day of May, 1912. 
There was a trial of the case and a verdict and judgment for the 
plaintifif for $7,361.71. It is for errors alleged to hâve been committed 
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in this trial that the case is brought hère by the Equitable Surety Com- 
pany. 

The contract between the Delta Drainage Company and the cora- 
missioners is as follows: 

"WLereas, Muddy Bottom Swamp Land District No. 1, Tlppah County, Mis- 
sissippi, througli its duly autliorized commissioners, W. L. McBride, Cliairmaii, 
W. K. Pegram, and W. T. Brumley, is desirous of liaving a canal eut in and 
for tlie said district, to be laid ont by a civil eiiglneer, approximately as 
shown by the niap of said district, now on file. In the ottice of the clerk of 
the board of superrisors of the said county ; and whereas, for the said pur- 
pose, the said board of supervlsors of the said county has duly issued bonds, 
at the instance of the said district, In the sum of $25,000.00 (twenty-flve thou- 
sand dollars), which bonds hâve been duly sold and the proeeeds thereof now 
in the hands of the said commlssioners ; and whereas, the said commlssiouers. 
In session, in said county, on the lOth day of February, 1912, regularly re- 
warded the Delta Drainage Company of Memphls, Tennessee, a tirm couiposed 
of John W. Buford, owning one-half, Charles B. Brlght, owning one-fourth. 
and .lames M. Bridge, owning one-fourth, the contract of cattiug the said 
canal ; and whereas, it is proper for the protection of the parties to this con- 
tract, and interested in the said work, that contract Is drawn entered into be- 
tween them: Therefore, it Is hereby agreed and solennily bargalned between 
the said Muddy Bottom Swamp Laud District, by its said counnlssioners, here- 
Inafter called the flrst party, and the Delta Drainage Company, hereinafter 
called the second party: 

"First. The flrst party may audit ail bills for labor, material, expense, 
freight, rent on niachinery, salary and yardage, seeing that no bills are al- 
lowed, except in Instances where said salary, lalwr, materials, expenses, rents 
on machinery, etc., on réquisition from the said eomi)any, are actually for the 
use and proper beneflt of the said proposed canal, however, the said commls- 
sioners may, at any time décline to honor any réquisition. If in tlieir judgment, 
a proper amount of woric on the said canal lias not been doue and completed 
to warrant the issuance thereof. And in no event, is the aggregate of said 
bills to exceed the sum of $19.500.00, which is the priée agreed uiKui to be paid 
for the service and work to be donc by the second party, as hereinafter set 
out ; said payments shall not be oftener than once a week. 

"Second. That the first party is to secure and malntaln for the second party 
a right of way of the width of flfty feet, tlie same being twenty-flve feet froni 
the center of the canal from each direction, durlng the time that the said work 
of the dlgging and clearing out of the said canal is progrossing ; ail expense 
incident to the carrying out of this feature of the contract is to be borne by 
the first party. 

"Thlrd. The second party agrées to so clear the said right of way, as may 
be necessary to eut the said canal ; the timber so eut in the clearing thereof 
is to belong to the second party, that is, so much of it as is needful for them 
in the carrying out the work of said canal as fuel, timbers, etc. 

"Fourth. Said second party shall eut and remove. In addition to the clearing 
of the said right of way, to the right and to the left of said canal, the sum 
of one hundred and eighty-three tliousand cubic yards of dirt in and from the 
said canal, as is shown by the aforesald map, at and for the sum of $19.500.00. 
This canal Is to be of the size and dimensions as to be determlned by the civil 
engineer, who will liereafter specify grades, sections, etc. If it is found that 
the said civil engineer détermines that there are more than one hundred and 
eighty-three tliousand yards of earth to be removed from the said canal, or the 
commlssioners décide that they want the canal larger so as to requlre more 
than the said one hundred and eighty-three tliousand yards removed, it is 
agreed that the party of the second part Is to hâve in addition to the $19,500.00 
the sum of 9% cents per cubic yard, accordlng to the gênerai terms of the 
contract. 

"Fifth. The second party shall pay and be chargeable wlth ail bills for la- 
bor, salaries, macliinery, machinery rent, freight, expenses, estimated yardage 
and ail other cost of clearing the right of way and cutting said canal of one 
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liuiidred and elghty-three thousand coiblc yards of dirt, exeept as a part here- 
tofore set out as charge!! Me to flrst party. 

"It is further soUumily agreed and bargained between the parties hereto 
that the remainlng portion, If any so reniains, o£ the sald $10,500.00, after j)ay- 
iDig out the bills heretofore deserilaed, be paid to the Delta Drainage Company, 
upon the completlon of the one hundred and elghty-three thousand cubic yards 
and the aceeptanee of the sald work by the sald comnilssioners. 

"It Is further agreed and understood that ail reasonable diligence and actlv- 
ity must be exerted by the second party to accomplish the proper completlon 
of thls work, but the second party Is to hâve proper and fair time to do sanie. 

"And that the second party Is to begln the work of digglng the snid canal 
at the lower, or northern, end of the sanie, on dej)oslt of the said $19,500.00, 
as herelnbefore mentloued. The second party will furnish, as a part of this 
contract, a contractor's bond in the sum of SpS.OOO.OO for the faithful perform- 
ance of thls contract. 

"It is expressly understood that nothlng In this contract shall be so con- 
strued as to re(]uire the contractors to change the si^e of the canal, where 
once eut according to englneer's speclllcations." 

It will be seen from this contract that the commissioners were to 
audit ail "bills for labor, material, expense, freight, rent on machinery, 
salary, and yardage, seeing that no bills were allowed exeept in in- 
stances where said salary, labor, materials, expenses, rents on ma- 
chinery, etc., on réquisition from the said company, are actually for 
the use and proper benefit of the said proposed canal, however the said 
commissioners may, at any time, décline to honor any réquisition, if 
in their judgment, a proper amount of work on the said canal has not 
been donc and completed to warrant the issuance thereof." It was 
evidently contemplated that payments should be made by the commis- 
sioners to. the drainage company as the work progressed. The amount 
to be received by the drainage company is also stated to be $19,500 if 
the work then contemplated only was donc and no new work ordered. 
If there was any new work ordered, the drainage company was to re- 
ceive 9y-j cents per cubic yard for ail earth removed in addition to that 
provided for in the contract and for which the $19,500 was to be in 
fuU payment. 

Two of the defendant's pleas interposed in this case are as follows: 

"Spécial l'iea No. 1. 

"For a further plea in this behalf, the said Equitable Surety Company avers, 
and will show on the trial of this cause that the $4,500 alleged to hâve been 
advanced to the Delta Ui'ainage Con>pany, by pluintiff for the purpose of pur- 
(•haslng a dredge boat, if advanced at ail, was doue without authorlty of law, 
and eontrary to the statute of the state of Jlississippi, and the law under 
which the plalntllï so operated, and was not provided for or contemplated by 
the terms of the contract, which plaiutiff had with the Delta Drainage Com- 
pany, and was not within the contemplation of the contract that the Equitable 
Surety Company hère is sued up<ni and incurred no obligation upon it as sure- 
ty for the Delta Drainage Conipany, and v^'as ultra vires, and unlawful, and 
for which the défendant Equitable Surety Company is In no way liable under 
the law, or its contracts as surety, and this it is ready to verify. 

"Spécial Plea Xo. 2. 
"For further plea in this behalf, the sald Equitable Surety Company, de- 
fendant, will show that $1,500 or more of tlie alleged cash advanced was never 
in fact advanced to the Delta Drainage Company, by plaintilï, but the item 
came about in this way: The bonds of sald district which aggregated aiiout 
$24,000 were uulawtully and in violation of a positive statute of the state of 
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-Mississippi, under wliieli said district was oru'aiiiîîed, sold for at least .¥1,500 
below par, and, In ovdor to evado said stîitnte roduiriim' tliat said bonds sliall 
not be sold for loss tUan par, ttie said plaintiff xiidavvfuHy and frauduleiitly 
tharged tlie Delta Uraina^e Coiiipauy witli tUe said différence between the par 
value of the bonds and tlie actual amount for which they were sold, and that 
the said attenipted transaction in so far as it aifects the Ecpiitiible Surety 
Company is iinlavvful, fraudnlent, and void, and this the said Equitable Sure- 
ty Company is ready to verify." 

The questions made by thèse pleas were, we think, two of the most 
important ones raised en the trial of the case As to the payment by 
the commissioners to the drainage company of $4,500 before the work 
was commenced, for the purpose of buying a dredging machine, it ap- 
pears that this payment was made on February 27, 1912, apparently 
before any work at ail had been donc by the dredging company in con- 
structing the canal. Plea Xo. 2, and tlie question which runs ail 
through the case, is that the drainage coinj^any was to receive only 
$18,œ0 for the work to be done by it in digging the canal ; whereas, 
it was represented to the Equitable Surety Company that they were to 
receive $19,500, and that they became surety with this understanding. 

On the trial of the case, at the close of ail the évidence, the défend- 
ants requested the court to give peremptory instructions to the jury 
in favor of the défendants, which motion was overruled by the court. 

After argument Jjy counsel, the court charged the jury. The charge 
seems to hâve Ijeen to read to the jury the plaintiff's déclaration, and 
then toi say to them, after stating the def endant's plea of "not çuilty" : 

"The burden of proof rest.s on plaintiffs to satisfy your niinds by a pre- 
[)onderana^ of the évidence of the trnth of every material alleijiition in this 
déclaration. If the iilaintiffs hâve so satisfied your minds, it will be your 
duty to return a verdict for the plaintiff for tlie amount, I think it is $7,360 
odd dollars. You can inake the calculations your.selves. 

"It is claiined on part of the défendants that on*; of the reasons for not coni- 
plying with the contract was that the comniissioners so acted as to deraoralize 
and injure the eniployment of llielr hands, and but for that they would hâve 
lieeii able to complète the contract. As i-eo.uest for instructions along that 
Une has been made, 1 jfive you the instruction: 'If you should find froin the 
proof that tlie coiiiniissioiiers, the plaintitf in tliis case, interfered with the 
laborers of the l>elta Drainage Company, and so disorganized the labor that 
the manager, C. K. ]'.ri.i<ht, conld not proceed to carry out his contract, and 
then offered him a considération to gi^-e up and surrender the contract, and 
that on this account and at the suggestion and instance of said plaintiff, com- 
missioners, the said défendant. Delta Drainage (Company, did surrender said 
«mtract and turn the work over to said commissioners, you should find for 
the détendant.' " 

The court then proceeded : 

"I also grant this instruction : 'The court Instructs the .iury if th»y find 
froni the évidence that commissioners, niembcrs of the Muddy Bottom Drain- 
age District No. 1, interfered with the hands or employés and prevented them 
from work by disorganizing the labor so that the prosecution of the work of 
digging the ditch eontemplated by the contract introduced in this cause, and 
you are satisfied from the proof that said contract was caused to be breached 
by the acts and conduct of the plaintiff,s in this cause, then you should find for 
the défendant, Delta Drainage Company.' That is. If thèse parties interfered 
with them in such way, and the proof satisfied your mind, then they are 
not entitled to recover. That is a (luestion of fact for you to détermine. You 
take this case and consider the contract, wliich will be before you. You take 
this déclaration that is hère and refresli your recollection as best you can 



38 231 FEDERAL EEPORTER 

with référence to tlie testimony of tlie wliole case. You ^veigh and conslder 
every fact and every circumstance in évidence before yovi and retum your 
verdict hère into court." 

Before the jury left the box, the Equitable Surety Company pre- 
sented in writing to tlie court a number of spécial requests, which were 
each and every one refnsed by the court, and to which action of the 
court in refusing to give the spécial requests so asked, and before the 
jury retired to consider their verdict, the défendant the Equitable 
Surety Company then and there excepted to the action of the court. 

The first of said requests was that the jury be instructed to find for 
the Equitable Surety Coaupany. The second and third requests were 
as follows : 

"(2) I charge you, gentlemen of tbe jury, on behalf of tlie Equitable Surety 
Ompany, tliat if you believe from the évidence in tins case that, at the tiuie 
of the application for the .f5,00O bond, there was subiuitted along witli it to 
tbe Equitable Surety Company a draft of tlie contract, which was afterwards 
executed by the Muddy Bottoni Swanip Laïul District Xo. 1 the Delta Drain- 
age Company, and according to tbe terms of the contract the drainage com- 
]tany was to receive $19,500, when, in truth, tlie total aniount to be paid was 
¥18,000, and thls fact was not known to the P^quitable Surety Company at tlie 
time of the exécution of the bond sued on, and that the Delta Drainage Coui- 
jiany was to be charged on said contract with $1,.")00 represeiitlng the différ- 
ence paid for the bonds sold and tlieir par value then, this was a, fraud upon 
tlie Equitable Surety Company and vitiated the contract sued upon, so far as 
the Equitable Surety Company is concerned, and you nrast flnd for the de- 
fendant the Equitable Surety Company. 

"(3) I charge you, gentlemen of the jury, that if you believe from the évi- 
dence In this case that the commissiouers of the Muddy Bottom Swamp Latid 
District No. 1 advanced to the Delra Drainage (^onipany $4,500 as a part of 
the contract prlce for coinpleting its work before that amount of work had 
been actually done and completed, and for tlie imrixjse of enabling the Delta 
Drainage Company to purchase a dredge machine, with which to dig the ditcli. 
without the consent of the Equitable Surety Company tirst had and obtained. 
then sueh action on behalf of the drainage commissiouers was without au- 
thority of law and in violation of tlie contract niade with the I>elta Drainage 
Company, and releases the Equitable Surety Company from further liability 
on its bond, and it is your duty to lind a verdict for the Equitable Surety 
('ompany." 

The fifth request to charge made by the Equitable Surety Company 
was along the same line as the third request, but stated the matter in 
a différent way, as will be seen by the request, which is as follows : 

"(5) I further charge you, gentlemen of the jury, that if you believe from 
the évidence in this case that tlie commissiouers of rhe Muddy Bottom Swamp 
Dand District No. 1 advanced the Delta Draniage ('ompaiiy .'t;7,.'W1.71, or any 
other amount, as a part of the contract price for work done under the con- 
tract with the Delta Drainage Company before a sufflcient amount of said 
work had been done and completed to warrant and justify tlie payment of 
the said .$7,.361.71, or any part of the same, then the Equitable Surety Com- 
pany is released from ail liability under its bond, and the jury must find 
for the Equitable Surety Company." 

The seventh reque.st to charge was to snbniit to the jury the ques- 
tion of the liability of the surety company on the second bond for $2,- 
500. This charge is as follows : 

"(7) I further charge you, gentlemen of the jury, that If you believe from 
the évidence lu this case that the facts set forth in the application for the 
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$2,500 bond, and filed witli the Equitable Surety Company, were suggested by 
Commissioner W. L. McBride, and furtiier that this bond for $2,500 was in- 
tended to cover money vvhich had already been advanced, and not for the pur- 
]X)se of carrylng ont the faithful performance of the eontract made, by the 
Pelta Drainage Company with the said commissioners, and that the Equitable 
Surety Company had no notice of such purpose and was not informed as to 
the facts, then such action amounted to a fraud upon the Equitable Surety 
Company, and it Is the duty of the jury to find In favor of the Equitable 
Surety Company on the $2,500 bond." 

There are three questions thus présentée! upon which the surety Com- 
pany requested instructions from the court to the jury. The first we 
wish to mention, although not considering them in the same order 
in which the requests were made, relates to the advancement by the 
commissioners to the drainage company of $4,500 at the time that it 
was advanced, and whether or not this was in accordance with the 
eontract. 

[1,2] The contention for the surety company is that the terms of 
the eontract between the commissioners and the drainage company was 
that payments should be made to the drainage company as the work 
progressed, and that the eontract gave them authority to decHne to 
honor any réquisitions which were not made in this way; that is, to 
pay for work as it was done. This construction of the eontract is our 
construction, that is, that the commissioners were only to pay for 
work as it was done and not otherwise, and the surety company had 
a right to rely upon this as an important provision of the eontract. 
If the commissioners departed from the terms of the eontract, and paid 
to the drainage company money in advance of the time that it could 
be required or reasonably expected under the terms of the eontract, 
the surety company, it seems to us, was entitled to the third charge 
above referred to and unquestionably to the fifth charge, which left 
to the jury the question of whether a sufficient amount of work had 
been done under the eontract to justify the payment. 

There was évidence tending to show, without stating it more strong- 
ly, that the représentative of the surety company was furnished with 
a draft of the proposed eontract between the commissioners and the 
drainage company before the surety company executed the first bond 
for $5,000. The testimony in the case shows that this draft of the 
eontract furnished to the surety company's représentative who issued 
the surety bond was substantially the eontract afterwards entered into, 
and that, while there were a few minor changes, there was no impor- 
tant différence between the draft furnished to the représentative of 
the surety company and that finally executed between the parties. 
C. B. Bright, one of the members of the Delta Drainage Company firm, 
in his testimony, said this: 

"Q. Who did you meet in connection with it before you made the eontract? 
A. Mr. W. L. McBride, W. E. Pegram, and W. Y. Brumley, commissioners 
of the Swamp Land District. 

"Q. Is this the same eontract exhiblted hère? A. Yes, sir; I saw It at the 
time I signed it. 

"Q. Hâve you seen it hère? A. Yes, sir — I hâve not examined It. 

"Q. Before going into that, what was necessary for you and your partner 
to do vpith référence to giving bond, etc., before you flnally entered Into that 
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c'ontract? A. It vvas neccssary to make application to the bonding Company 
for a bond and also subniit a draft of tlie proposed contract. 

"Q. And did you do tUatV A. We did. * * * 

"Q. After you liad subiuitted the contract, or ratlier tlie skeleton of It, was 
it ail finished at tlils tiuie? Was ttie contract flnished at this time? A. Yes, 
sir ; it vvas iinisluMl. 

"Q. When? A. Ou February 10, 1012, I belicve it was. 

"Q. And did you exécute tlie bond at that timo? A. The bond was executed 
previously to tbat, in January some time, two or tliree weeks previous to tliat 
time. 

"Q. You mean sisned ui:t? A. Yes, sir; it was sisned before tbat date. I 
don't just know what date it was, but just before that. 

"Q. You mean the boud of the Equitable Surety Company? A. Yes, sir. 

"Q. When did you dell\er tlie bond to the eommissioners? A. I believe I 
took the bond with me to Kipley and delivered it to Mr. McBride ou that 
trip as well as I remeuiber. 

"Q. Did the surety company liave a skeleton of the contract before tliey 
made that bond'.' A. It is my impre.ssiou they did. 

"Q. Uo you know whether they did or notV A. Mr. Pegram sent a draft 
of it to them — I mean the attorney, and tlie contract which we signod was 
practiciilly the sanie thing ; there were some small changes, I think. 

"Q. You say they had a slceleton contract? A. Yes, sir; it was made ont 
I)rior to that time, f<H' I remember I subnntted the draft of it to the agent, J. 
J. Morrison, of the bondiug company, at the time I made application for the 
boud. 

"Q. You say you submitted a draft of what the contract would be, the pro- 
posed contract? A. Yes, sir." 

While the testimony of Pegram was not entirely in accord with 
that of Bright, there was certainly enough in Bright's testimony to 
hâve justified the court in suhmitting the matter to the jury as re- 
quested in the spécial request for instructions whicli has been referred 
to, relative to the manner in which payments were to be made by the 
commissioners to the drainage company. 

[3] Coming to the request with référence to what is claimed to be a 
misrepresentation as to tlie contract price, we deem this one of the 
most material matters as to which a request was made. To represent 
to the surety company that they were to receive $19,500, when, as a 
matter of fact, thev were to receive only $18,000, if the représenta- 
tion was made at the instance or with the knowledge of the drainage 
commissioners, would certainly be such a serions misrepresentation as 
would hâve authorized the court to submit to the jury the question as 
to whether that increased the hazard and risk of the surety company 
to the extent that it relieved it from liability on the bond. The ap- 
plication for the bond undoubtedly stated $19,500 as the contract price, 
and the contract between the commissioners and the drainage company 
stated $19,500 to be the contract price, and the évidence that this con- 
tract, or a draft of it, was shown to the surety company, is as has been 
stated. We think the surety company was clearly entitled to the 
charge requested on this subject. 

[4] The next question in the case is the liability of the Equitable 
Surety Company on the $2,500 bond, and that question is based on 
the fact that in the application for the bond it was represented to the 
surety company, quoting from the application, that it was for "addi- 
tional excavating on drainage canal," when as a matter of fact the 
whole testimony in the case shows that this bond was required of the 
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drainage company to secure the conimissioners against money which 
they had advanced. In his testimony C. B. Bright says that the above 
language, to the effect that the new bond was to cover additional work, 
was put in the application at the request of McBride, one of the com- 
missioners and one of the plaintifts in this case. This is nowhere de- 
nied, so far as we can see, by McBride or any one else. McBride's 
testimony with référence to this S2,500 bond is as follows ; 

"Q. What was tlie occasion of the second liond that you required of the 
Equitable Surety Co.'i A. It was for eiiuipiiieiit that rhe Delta Drainage 
Company had to liavc for the work on the ditch ; on the right of way of the 
canal. 

"Q. What did tliis equipruent consist of ? A. Dredge lioat, ensine, boiler; ail 
necessary equipuient for tlie excavation of tlie canal. * * * 

"Q. You had two eontracts with this company V A. We had an additional 
bond, but one eontract. 

"Q. You made a second bond? A. They owed us more moncy than tlie bond 
came to, and we had paid this money ont according to the eontract. The 
machinery was being repaired, and we liad to bave more repairs, and we 
asked an additional bond of .¥2,500. 

"Q. What time wîis it niadeV A. I suppose It was in May. * * * 

"Q. When you got this second bond of .S"i,.jO0, your first bond was January 
15, 1912, there was nothing in your eontract aliout the .'^1,;JOO tliese parties 
claimed you ^vere charging them on the bond sale? A. No, sir; nothing In 
the eontract. 

"Q. The last bond you required them to give? A. We required an addition- 
al bond. 

"Q. For additional work? A. No additional work. 

"Q. W^hat was it for? A. To bctter secure the comniissioners. 

"Q. They had breached their eontract up to that time? A. No, sir; but 
they had taken vip as much or more money as the first bond, and we required 
an additional bond. 

"Q. The $5,000 bond didn't provide for advancing them money? A. We 
dldn't advance any money except according to the eontract. The additional 
bond was as the first one, to secure the commissioners. No additional work 
was to be done. * * * 

"Q. So when you required this additional bond of .$2,.500 on May 20th, there 
had never been anything done on cutting the ditch? A. No, sir. Mr. Skinner 
was the tir.st man who tried to ruu it, who tried to operate the machinery up 
to May 2;jth, ahout the time of the completion of the right of way. He tried 
to operate, but failed, 

"Q. He tried to operate but failed? A. Yes, sir. * * • 

"Q. Then you re(iuired this second bond, not for the faithful performance 
of the eontract, but to guarantee you against loss of money advanced before 
the work tommenced? A. It was for the faithful performance of the eontract 
the money that was advanced before the dirt was moved was according to 
the eontract, and then we required an additional bond for $2,500 at this 
time — 

"Q. You said it was before the work was startod — A. It was for the pur- 
pose of carrying out the eontract. 

"Q. You advanced the money before the work was done? A, Before the 
dirt was moved." 

The authorities on the question of increased hazard to surety com- 
panies above that stipulated for in the eontract as to which they guar- 
antee faithful performance, when caused by, or with the know'ledge 
and consent of, the party insured, and also as to misrepresentations 
as to the character of the eontract which is to be insured, are abundant. 
Mentioning just a few of thèse authorities, as to the former, see Shel- 
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ton V. American Surety Co. (C. C.) 127 Fed. 736, affirmed 131 Fed. 
210, 66 C. C. A. 94; Fidelity & Dteposit Co. v. Agnew, 152 Fed. 955, 
82 C. C. A. 103; Prairie States Bank v. United States, 164 U. 3. 227, 
17 Sup. Ct. 142, 41 L. Ed. 412. And, as to the latter, Brandt on Sure- 
tyship, § 447; 5 Cyc. p. 744. 

Other questions are made in this case which we think it is unneces- 
sary to discuss because of what we hâve already said. There is a 
question as to wliether the surety company received notice, as it should 
hâve done, of the failure of the Delta Drainage Company to proceed 
properly with the work in carrying out the contract, and aiso as to the 
rights of the drainage commissioners to sue; but thèse need not be 
determined for the reason that the judgment of the District Court 
must be reversed and a new trial granted for the reasons we hâve al- 
ready given. 

Reversed, with direction to the District Court to grant a new trial. 

WALKER, Circuit Judge, dissenting. 



LEIiraiI VALLEY COAL CO. v. WASllKO. 
(Circuit Court of Aî>pcals, Second Circuit. February 15, 1919.) 

No. 138. 

1. Courts <S=3275 — United States Coukts — Allégations as to Jubisdictiox. 

Ou allégations that plaintilï vvas a citizen of the L'nited States and a 
résident of. New York City, aiul lliat defendajit was a Pennsylvania corpora- 
tion, an action was properly brou^lit in the southeiui district of New York. 

[Ed. Note. — l'or other cases, see Courts, Cent. l>ig. §' 815 ; Dec. Dig. <3=> 
275.] 

2. Evidence <S=67(1) — Peesumptions — Coktikuanoe of Faci or Condition. 

Where tlie testiniony showed that plalntifl: was boni in Austria, slie 
would be consldered au alien nntil the contrary was shown. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 87 ; Dec. Dig. 
©=67(1).] 

.'). Aliens (©=2^Evidence dp Alienaqe. 

Evidence that an alien was married in Pennsylvania, without showing 
whether the man slie married was a citizen or an alien, dld not show that 
she liad lost her status as an alien. 

[Ed. Note.- — For other cases, see Aliens, Cent. Dig. §§ 2, 3; Dec. Dig. 
®==>2.] 

4. Courts <g=270 — United States Courts — District in AViiicir Suit iluai 

BE Urouoiit. 

An alien eau maintain a suit in the fédéral courts against a citizen 
oiily in the district of his résidence, unlcss di'f(>nd:int waives his x^ersonal 
privilège to be sued only in sucli district. 

|Ed. Note. — For other cases, si^e Courts, Cent. Dig. § 810; Dec. Dig. 
<S=>270.] 

5. Courts <S=3276 — District in Wirioii Suit JIust be Brouoiit — Waiver of 

Objections. 

A défendant, informed wlien an action is hronght that plaintilï is au 
alien suing in the wrotig district, niay tlien olect to disniiss the case as 

(SraFor other cases see saine topic & KEY-NUMBBR in ail Key-Numberefl Digests & Indexes 
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being improperly brought, or may waive the objection and proceed to 
trial ; but, if rot then advised that plaintiff is an alien, he waives nothing 
and makes no élection by joining issue on the merits and on the averments 
as to citizenship, and going to trial, and may raise such point at the trial, 
wlien plaintifC's alienage is first disclosed. 

[Kd. Note.— For other cases, see Courts, Cent. Dig. | 815; Dec. Dig. 
<g=276.] 

6. CouBTs ©=3277— XJaiïed States Courts— District in Wiiich Suit Must 

BE Brougiit — Détermination of Questions. 

Where, in an action brought by an alien in the wrong district, facts 
appear indicating that plaintiff has brought the action in the wrong dis- 
trict, the court may suspend the trial to enable plaintiff to produce wit- 
nesses on the issue as to whether défendant, when it appeared, joined is- 
sue, or went to trial, had kuowledge or information that the action was 
being prosecuted in the wrong district. 

|Ed. Note. — For other cases, see Courts, Cent. Dig. § 818 ; Dec. Dig. <S= 
277.] 

7. Courts <®==>276— District in Wiiich Suit Must be Brought — ^W'aiver. 

If défendant, with knowledge or information that plaintiff is an alleu 
suing in the wrong district, takes no step to put a stop to the further 
prosecution of the suit, he must be deemed to hâve waived his right. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815; Dec. Dig. 
<S=>276.] 

8. Courts ®=3277— United States Courts — District in Which Suit Must 

BE Brought — Détermination of Questions 

Where, on a trial, facts appear indicating that plaintiff has brought 
the action in the wrong district, the issue of defendant's knowledge there- 
of when it appeared, joined issue, or went to trial, is one which the judge 
may hear and détermine, as he would on affldavlts, if it were ralsed be- 
fore the trial. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 818; Dec. Dig. 
<S=32Î7.] 

9. CoxTRTS ©=5277 — United States Courts — District in Which Suit Must 

BE Brought — DirrERMiNAiioN of Questions. 

While the trial judge exercises his judgment in determining this issue, 
there is no further discrétion to be exerclsed by him ; and if it appears 
that, at the time défendant appeared and prosecuted its défense to the 
merits, it had neither knowledge nor information sufflcient to form a be- 
lief that the averments of citizenship and résidence were untrue, it is ré- 
versible error to refuse to dismiss. 

[Ed. Note. — For other cases, see Courts, Cent Dig. 9 818 ; Dec. Dig. ©=> 
277.] 

10. APPEAI, AND ErROR <©=3lS5(l) — RESERVATION OF GROUNDS OF UEVIEW — 

Waiveb of Errors. 

Where, in an action brought by an alien in the wrong district on aver- 
ments of citizenship and résidence in such district, it appears at the trial 
that défendant did not know such averments were untrue when it joined 
issue and went to trial on the merits, but the court nevertheless dénies a 
motion to dlsmiss, defendant's right to assign error Is not lost by com- 
pleting the trial. 

[Ea. Note. — For other cases, see Appeal and Error, Cent. Dig. §^ 1166- 
1168, 1170-1176; Dec. Dig, <S=185(1).) 

11. Courts <©=276 — District in Which Action Must be Brought — Waiver. 

In an action brought in a district other than that of defendant's rési- 
dence, on averments of plaintifï's citizenship and résidence in such dis- 
trict, it appeared at the trial that plaintiff was an alien, whereupon de- 
fendant moved to dismlss on the ground that she had failed to estab- 

®=jFor other cases eee same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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llsli tlie jurisdictioii of the court, sind liad failed to establish tlio cause of 
aetioD alleged. ]lti4 that, by joiniiig the teehuical objection to the ju- 
risdiction with tlie motion to dismiiss on the nierlts, and tlius asklug for 
a décision on tlie nierits betore détermination of tUe jurisùictioual (jues- 
tion, défendant waived tlie teehuical olijeotioii. 

[Kd. Note. — For <jther cases, see Courts, Cent. Dig. § 815 ; Dec. Dig. 
<S=>t'T6.] 

12. Mas'itb an» iSp:kvant ©z^jOSi^ — Negltokncic of Mine Fokeman. 

That a aune foreman, appolnted under Act l'a. June 2, 1S91 (F. Îj. 17G), 
under whlch the mine foreman is a state oltlcer for wlu)se négligence the 
mine owner is not liable, had sometliing to do with nieasnring eoal and 
dealing ont sniijilies in addition to lus statutory duties, did not mal^c liini 
any the less a state oHicer. 

[Ed. Note. — For other case.s, see Master and Servant, Cent. Dig. § o5S ; 
Dec. Dig. (g=>95y2.] 

1.'!. Mastek an» Servant ©=:aHS(n) — Liauility for In.iukies — Failuke to 
Surpi^Y Pnops. 

ïhere was no faiinre on the part of a mine owner to provide prop.s, as 
required by Act Pa. June 2, 1801, where, tliough tliey were not stacl<ed 
up in the galleries, where tliey «'ould hâve interferod with opc^rations. 
there was alway.s a sufficiency of tlieni elsewhere, ready for the mine 
foreman whenevcr lie niight direct their use. 

[Kd. Note. — For other cases, see Master and Servant, Cent. Dig. § 200 ; 
Dec. Dig. (g=5ll8(ô).] 

14. Masitsb and Servant (©=118(5) — Liabiuty for Injuries— Unsafe Place 

TO WOKK. 

It could not be inferred that the roof of a gallery in a mine was unsafe 
when the mine owner finished the construction of tlie gallery, wliere it 
stood for two years before an accident. 

[Ed. Note - — For other case.s, see Master and Servant, Cent. Dig. § 200 ; 
Dec. Dig. <S=>118(5).] 

15. Master and Servant «5=395%: — r.,iABiniTr for Injuries — Négligence of 
BliNE Foreman. 

Act Pa. June 2, 1801, requires mine owners to place tlie underground 
worljings of their mines under tlie charge and daily supervision of a mine 
foreman, and requires the mine foreman or .sonie compétent person or per- 
sons designated by him to examine ail slopes, shafts, etc., at least once 
every day, and every working place in the mine at least once every alter- 
nate day, and to direct every working place to be properly secured by 
props or timber, and the Safety thereof to be assured by directing that 
ail loose coal or rock shall be pulled down or secnred, and that no per- 
son shall be perraitted to work in an unsafe place except to make it safe. 
licld, that under the Pennsylvania authorities the mine owner is not re- 
sjionsible for the négligence of the mine foreman and his assistants, and 
if they fail to make their daily inspection, or conduct it so carelessly that 
tliey fail to detect dangerous conditions, the owner Is not liable, if he did 
not kuow they were faillng properly to discharge their statutory duty ; 
they being state offlcers. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 358 ; 
Dec. Dig. €=951^.] 

16. Master and Servant ®=>291(0) — Actions for Injuries — Instructions. 

In a mine employé's action for injuries caused by falling rock, it was 
error to charge that the mère happening of the accident ralsed a pre- 
sumiJtion of négligence and tlie burden shifted to défendant, as the falling 
of rock in mines is not unusual or extraordinary, and may happen witli- 
out négligence, and the doctrine of res ipsa loquitur applies only where 

®=»For otlier cases see same topic & KEY-NUMBBR in ail Key-Numberei3 Digests & Indexe» 
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the happening is extraortllnary, or ont of the usual, so that a presump- 
tion of négligence is warrantée!. 

n:(l. Note. — For other cases, see Master and Servant, Cent. Dig. § 
1140; Dec. Dig. ©==291(9).] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Katie Washko, an infant, by Frank Dindl, her guardian 
ad Htem, against the Lehigh Valley Coal Company. Judgment for 
plaintiff, and défendant brings error. Reversed. 

This cause cornes hère upon appeal from a judgment in favor of de- 
fendant in error, who was plaintiff below. The action was brought 
by a widow to recover damages for the death of her husband, who was 
employed by défendant in its mine in Pennsylvania. He was killed on 
December 6, 1912, by the fall of a pièce of rock from the roof of the 
gallery in which he was at work hauHng water. 

Allan McCuUoh, of New York City (CHfton P. Williamson and 
Edward W. Walker, both of New York City, of counsel), for plaintiff 
in error. 

Rufus M. Overlander, of New York City (Herbert C. Smyth, of 
New York City, of counsel), for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The first question raised is one of 
jiunsdiction. 

[1-4] The complaint averred that plaintiff was a citizen of the Unit- 
ed States and a résident of the city of New York and that défendant 
was a Pennsylvania corporation and therefore a citizen of Pennsyl- 
vania. Upon thèse averments the action was properly brought in the 
Southern district of New York. The answer averred that défendant 
had no knowledge or information sufîicient to form a belief as to the 
allégations of plaintiff 's citizenship and résidence and upon this, among 
other issues, the parties went to trial. The testimony introduced by 
plaintiff showed that she was an alien. Plaintiff's counsel disputes 
this statement; but the testimony shows that she was born in Austria. 
She was an alien therefore from the time of her birth and we are 
bound to consider her an alien until the contrary is shown. There is 
nothing in the record which shows the contrary ; it is not shown by the 
mère fact that "in 1911 she married in Pennsylvania," without any 
showing whether the man she married was a citizen or an alien. As 
the record discloses that at one time she was an alien and fails to dis- 
close that she at any time thereaf ter lost that status we must regard her 
as an alien when the action was brought. As an alien she could not 
maintain suit in the fédéral courts against the citizen défendant except 
in the district of its résidence, unless défendant waived its personal 
privilège to be sued only in such district. Whether or not there was 
such waiver in this case is a matter of contention and référence is made 
to the former décision of this court in Lehigh Valley Coal Company 
v. Yensavage, 218 Fed. 547, 134 C. C. A. 275. 

[5] Had the défendant been informed when the action was brought 
that plaintiff was an alien suing in the wrong district, it could then hâve 
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elected to dismiss the case as being împroperly brouglit or could hâve 
waived the objection and proceeded to trial. But if not then advised 
that plaintiff was an alien, défendant waived nothing and made no 
élection by joining issue on the averments as to citizenship, by filing 
gênerai appearance, by joining issue on the merits and by going to trial. 
When alienage is first disclosed at the trial défendant is entitled to 
raise the point, unembarrassed by the circumstance that plaintiff's false 
averments in the complaint had misled it into going to trial on the 
merits. The Yensavage Case se holds. In the case at bar défendant, 
at the close of plaintiff's testimony, which disclosed her alienage, mov- 
ed to dismiss "on the ground that the plaintiff has failed to establish 
first, the jurisdiction of this court ; the plaintiff has failed to establish 
the cause of action alleged in the complaint, has failed to show any 
négligence on the part of the défendant." 

[G-8] In the Yensavage Case the majority of the court called atten- 
tion to the proposition that, when facts appeared, which indicated that 
the plaintiff had improperly brought the action in that District Court, 
the court might inquire whether the défendant when it appeared, joined 
issue, or went to trial, did hâve knowledge or information sufficient to 
form a belief that the action was being prosecuted in the viTong court, 
on which distinct issue plaintiff had the right to be heard if he so de- 
sired. Indeed the court might properly suspend the trial to enable 
plaintiff to produce witnesses on this issue. This is undoubtedly cor- 
rect; if défendant Avith such knowledge or information takes no step 
to put a stop to the further prosecution of the suit, he must be deemed 
to hâve waived his right. Moreover this distinct issue is one which the 
judge himself may hear and détermine at the trial, as he would on 
affidavits if it were raised before the trial. It not infrequently hap- 
pens that plaintiff avers that he is a résident of a particular district, 
whereupon the défendant on motion shows conclusively by affidavits 
that the averment is untrue and dismissal foUows. 

[9] In the Yensavage opinion, however, there is a phrase which 
should not be broadly interpreted. It is said that the disposition of the 
motion to withdraw the gênerai appearance for the cause stated would 
"rest in the discrétion of the court." If this be taken as meaning that 
the trial judge, taking the évidence, exercises his judgment thereon, it 
is correct ; but this court is not to be understood as holding that there 
is any further "discrétion" to be be exercised. If it appears by the 
proof that at the time défendant appeared and prosecuted its défense 
on the merits it had neither knowledge nor information sufficient to 
form a belief that plaintiff's averments of citizenship and résidence 
were untrue, it is asserting a right which it had never waived, and 
déniai by the court of the relief to which that right entitled it would 
be réversible error. 

[10] Upon reflection also we think that it would be unwise practice 
to hold that, when such error is committed and exception duly reserved, 
the right to assign error is lost by thereafter completing the trial. Both 
parties and ail their witnesses are in court ; the time of court and jury 
has already been given to the controversy ; it is to the public interest 
that the whole matter be finally disposed of. Under thèse circumstanc- 
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es to compel défendant to elect between insisting on his statutory right 
and the présentation of what may be a meritorious défense, would be 
a harsh and unnecessary practice ; the situation is very différent f rom 
what it would be, when the question of jurisdiction or privilège is pre- 
sented in advance of the trial. Nor is the situation the same as when 
exception to déniai of a motion to dismiss on plaintiff's testimony is 
lost because défendant puts in testimony; the right still remains to 
renew the motion on ail the testimony while under the practice contend- 
ed for the right to rely upon a privilège which the law gives défendant 
is gone forever. 

[11] The motion made by défendant in the case at bar is substan- 
tially the same as that made in the Yensavage Case ; it asked for relief 
both on the technical ground and on the merits. Had it been severed 
and application been made first to withdraw gênerai appearance so as 
to raise the technical objection, the question would hâve been presented 
whether or not défendant knew of the objection before it went to trial. 
On that point there would be the sworn statement in the answer that 
at that time it did "not bave knowledge, or information sufficient to 
form a belief " as to the averment by plaintiff of her citizenship. Op- 
portunity could then bave been given to plaintiff to introduce évidence, 
if she could, to show that défendant did bave such knowledge or in- 
formation before the trial. The trial could hâve been suspended, or, if 
necessary, a juror withdrawn, to enable plaintiff thus to maintain her 
action. By asking for a décision on the merits before détermination 
of the jurisdictional question défendant, under the Yensavage décision, 
practically waived, with knowledge, the technical objection. 

The action is brought under the Pennsylvania Anthracite Mining 
act of June 2, 1891, P. L. 176 (3 Purdon's Digest, 13tb Edition). The 
foUowing excerpts from that statute, which are found in the brie f s, 
are relevant to the subject-matter hère discussed. Public policy in 
Pennsylvania bas concluded that the mining industry was one to be 
dealt with as a class by itself and bas regulated the opérations in mines 
to a much greater extent than it has those in other industrial plants. 

Article 17, § 8, provides: 

"Sec. 8. ïhat for any Injury to person or property occasioned by any viola- 
tion of tliis act or any failure to comply with Its provisions by any owner, 
operator, superintendent, mine foreman or fire boss of any coal mine or col- 
liery, a right of action shall accrne to the party injured against said owner 
or operator for any direct damages he may hâve sustained thereby; and in 
case of loss of life by reason of such neglect or failure aforesaid, "a right of 
action shall accrue to the widow and lineal heirs of the person whose life 
sliall be lost, for liUe recovery of damages for the injury they shall hâve 
sustained." 

Article 12 contains the foUowing provisions: 

"Kule 1. The owner, operator or superintendent of a mine or eoUiery shall 
use every précaution to ensure the safety of the workmen in ail cases, wheth- 
er provided for in this act or not, and he shall place the underground work- 
ings thereof, aiid ail that is related to the same, under the charge and daily 
sui)ervision of a compétent person wlio shall be called 'mine foreman.' 

"Kule 2. Whenever a mine foreman eannot personally carry out the provi- 
sions of this act so far as they pertaln to hlm, the owner, operator or super- 
intendent shall authorisie him to employ a suffleient number of compétent per- 
sons to act as his assistants, who siiall be subject to his orders." 
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"Rule 12. The mine foreman or his assistants sliall visit and examine every 
worliing place in tlie mine at least once every alternate day, wliile the men 
of sucli place are or shoiild be at work, and shall direct tliat each and every 
working place Is properly secured by props or timber, and that safety in ail 
respects is assured by directlng tbat ail loase coal or rock shall be pnlled 
down or secured, and that no persoii sliall be permitted to work in an un- 
safe place iinless it be for the purpose of making it secure. 

"Eule 13. The mine foreman, or some other compétent person or persons to 
be designated by him, shall examine at least once every day ail slopes, shafts, 
main roads, traveling ways, signal apparatus, pulleys and timbering and see 
that they are in safe and efficient working condition." 

"Rule 24. Any miner or other workman who sliall discover anytblng wrong 
with the ventilatiug current or with the condition of the roof, side, timber or 
roadway, or with any other part of the mine in generiil, such as wonld lead 
liim to suspect danger to hlmself or his fellow workuien or to the property o£ 
his employer, shall imniediately report the same to the mine foreman or oth- 
er person, for the time being in charge of that portion of the mine." 

"liule 43. Kvery passageway used by persons in any mine and also usod for 
transportation of coal or other material, shall be niade of sufficient width to 
permit persons to pass moviiig cars with safety, but if found impracticable to 
make any passageway of sutBcieiit width, then holes of ample dimensions, 
and not more than one hundred and fifty (150) feet apart, shall be uiade on 
one side of said passageway. The said passageway atul safety holes shall be 
kept free from olistructions and shall be well drained ; the roof and sides of 
the same shall be made secure." 

Article 11, § 2, of said act is as follows: 

"Sec. 2. Every workman in want of props, tics, l'ails or timbers shall no- 
tify the mine foreman or his assistant of the fact sit least one day in advance, 
giving the leugth of the i)rops or timber required ; and in case of danger 
from loose roof or sides, he shall not continue to eut or load coal until the 
said props and timber hâve beeii properly furnished and the place made se- 
cure." 

In plaintiff's brief it is stated that: 

"Rule 43 is the nilo whlch plaintitï relies uiion as a basis for defendant's 
liabillty." 

Other sections vvhich necd not be quoted refer to "mine foreman" 
and "assistant mine foreman," providing for an examination by state 
authority to ascertain their qualification, certification, etc. 

This act and a similar one, the Bituminons Mining Act (P. L. 1911, 
p. 756), hâve been frequently construed by the courts of Pennsylvania. 
They reached the conclusion — under the language of the acts they 
could bave reached no other — that in many important respects the state 
hàs taken the conduct of mining opérations ont of the hands of the 
owners and bas placed it in the hands of state officers. As a natural 
corollary it bas been held that for injuries which resuit from the failure 
of thèse state officers properly to perform their statutory duties the 
owner will not be held liable unless it be shown that he had knowledge 
of the failure of the state officer to perform his duties. Référence to 
thèse authorities will be found in our opinions in Lehigh Valley Coal 
Company v. Calausky, 222 Fed. 664, 138 C. C. A. 188, and Vagaszki v. 
Consolidated Coal Company, 225 Fed. 913, C. C. A. . 

The rock that fell was 6 or 7 feet long, 4 feet wide and a foot thick 
towards the center, thinning down towards the edges. It was what 
is called a "saddle," being a peculiar formation of sand slate found in 
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shale or sand rock; around it was soapstone, a solid sand rock roof. 
l'he under or exposed side of a saddie looks like natural rock, its upper 
ride, however, is ver}^ smooth, and thus, having no particular bond with 
the sand rock in which it is imbedded, it is liable to fall ont of its place ; 
such fall apparently producing no other dérangement of the surround- 
ing parts of the roof from which it falls. When a saddie is found to 
exist in the roof, it is usually supported by a prop. The gallery in 
which the accident occurred was an old one; from time to time 
saddles had f allen ; in varions parts of it, to prevent such an occur- 
rence, props had been placed ; the props nearest to this saddie were 
distant on one side from 6 to 10 feet and on the other 25 feet. Props 
were only placed when the roof was found bad. As has been indicated, 
the above statute provides for careful and repeated examinations to 
détermine the condition from day to day of ail galleries and chambers 
where work is being donc, so that dangerous places may be detected 
and protected by props. The testimony showed that on every alternate 
day the mine foreman made such an examination of this gallery; on 
the days when he did not make the examination the assistant foreman, 
who also testified, examined it. Thèse examinations were made before 
the miners came in. On thèse examinations the foreman or assistant 
foreman carried a torch, looked carefully at the roof, and tested it by 
striking it with the end of a steel-tipped rod ; such being, as the fore- 
man testified the usual and ordinary method used in ail mines. In 
response to a cross-question he said that he never knew of any exam- 
ination being made by boring into the roof ; no évidence that this had 
ever been tried in any mine was introduced. 

[12, 13] There was évidence that the foreman at this mine, in addi- 
tion to his statutory duties, had something to do with measuring the 
coal and dealing out supplies ; that circumstance did not make him 
any the less a state officer. Something was said in argument about a 
scarcity of props ; but there was no testimony to support any theory 
that the owner had failed to provide them. They were not stacked up 
in the galleries where they woukl hâve interfered with opérations, but 
there was always a sufficiency of them elsewhere ready for the fore- 
man whenever he might direct their emplacement. 

[14, 15] As to the requirements of rule 43, on which plaintiff relies : 
there is nothing to show that this gallery, when constructed, was not 
of the proper Vi'idth, with proper passageway and safety holes, free 
from obstructions and well drained, with the roof and sides then se- 
cure. Since the roof at this place had stood for some two years, it 
cannot be inferred that it was unsafe when the owner finished the con- 
struction of the gallery. The constant examination to protect against 
possible changes of conditions which may make a safe place unsafe the 
state intrusts to its own officers, men whom it has examined, whose 
qualifications it approves, and whose competency it certifies to. It 
is the mine foreman or his assistants who, by rule 12, are to examine 
every working place once every alternate day, to direct the removal 
of loose rock or the securing thereof by props or timber. It is to the 
mine foreman, or other person for the time being in charge of that 
portion of the mine (an assistant), that rule 24 requires any miner or 
23] F.— 4 
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otlier workman who discovers anything wroiig with tlie condition of 
the roof immediately to report. 

We are satisfied that, under the Pennsylvania authorities, the mine 
owner is not to be held responsible for the négligence of persons whom 
the State has placed in charge of matters which, but for the statute, 
lie would hâve had attended to by persons of his own sélection. If the 
State officers failed to make their daily inspection, or conducted it so 
carelessly that they failed to detect dangerous conditions, the owner 
is not to be held liable when there is nothing to show that he knew 
they were failing properly to discharge their statutory duty — and there 
is no such showing hère. Golden v. Mt. Jessup Coal Company, 225 
Pa. 164, 73 Atl. 1103. 

[16] We are further of the opinion that the jury were improperly 
instructed that the case was one in which the mère happening of the 
event raises a presuniption of négligence and the burden shifts to the 
défendant. This doctrine of res ipsa loquitur applies in cases where 
the happening is extraordinary or out of the usual, and therefore a 
presuniption of négligence on the part of those in charge is warranted. 
But the failing of rocks in mines, like the explosion of steam boilers, 
is not unusual or extraordinary and mav happen without négligence. 
Sweeney v. Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 1^. Ed. 815, Ann. 
Cas. 1914D, 905. 

The judgment is reversed. 



HUGHES et al. v. UNITED STATES. ' 
(Circuit Court of Appeals, Fiftli Circuit. Mareli 3, 1910.) 
No. 2703. 

1. PosT Office <S=>35 — Fkaudulent Use of the Mails — Schemes to Defraud. 

Thougli défendants were pli.vsieiaiis, qualified to administer treatment, 
and thougli tliey did not promise to administer any treatment withôut in- 
teuding to do .so wlieu paid tlierefor, a selieme to olvtain money from ya.- 
tients, b.v funiislunK medicine or treatment witliout regard to tlie needs 
of the patient for tiiat ôr any otlier treatment, or witliout making sucli 
diagnosis as would inform tliem of the patients' needs, was a sc-lieine to 
defraud, witliin Criminal Code (Act Cong. March 4, 1909, c. 321) § 215, 35 
Stat. 11,30 (Comp. St. 1913, § 10385), prolùbiting the use of the mails iu 
the exécution or attempted exécution of such a seheme. 

[Ed. Note. — For otlier cases, see Post Oftice, Cent. Dig. § 55; Dec. 
Dig. <S=35.] 

2. Ckiminal Law ©=3824(9), 1056(1) — Instructions — Necessity of Requests. 

The failure of the court to charge a légal principle, such as the elïect 
of circumstantial évidence, was not error, in the absence of a request for 
such instruction, or an exception based on its omission. 

[Eu. Note.-— For other cases, see Criminal Law, Cent. Dig. §§ 1999, 2608. 
2070; Dec. Dig. ©=824(9), 1050(1).] 

3. Criminal Law iS=>776(2) — Instructions — Good Chab-acter oi Défendants. 

An Instruction that, if the jury believed évidence tending to show the 
good character of défendants, they should give it the same weight and 
considération as any other fact proved, but that if, from the entire évi- 
dence, including that relating to good character, they believed défendants 

<g=>For other tases see samp topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
• Eelieariiig denied May :o, 191G. 
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guUty beyond a reasonable doubt, then the évidence oî good character 
sbould not alter or influence the verdict, was a correct statement of the 
law, and covered everything to wliich défendants were entitled on that 
subject. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent Dig. i 1844; Dec. 
Dig. <©=>T76(2).] 

4. Criminal Law (©=649(1) — Tbiai,— GiviNa Time to Examine Charge. 

it was not an abuse of dlscretioa to deny défendants' counsel 10 min- 
utes in which to examine the court's written charge, for the purpose of 
framing exceptions or requesting addltional instructions, where the charge 
was a written one, and not long, and there were no unusual conditions, 
other than the number of défendants on trial. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1512-1514 ; 
Dec. Dig. <©=649(1).] 

5. Ceiminal Law ©=3829(1) — Instructions Coveked bt Those Givbn. 

Kequested instructions, which so far as proper were sufficiently cov- 
ered by the gênerai written charge given by the court, were properly re- 
fused. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. § 2011 ; Dec. 
Dig. <S=829(1).] 

6. Cbiminai, Law ®=>1134(4) — Motion fob New Tbial — Denial — Keview. 

The denial of a new trial Is not revlewable by the Circuit Court of Ap- 
peals. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent Dig. §§ 2587, 2653, 
3056, 3067-3071 ; Dec. Dig. ®=>1134(4).] 

7. PosT Office <S=349 — Frauditlent Use of MArcs— Evidence. 

Where, on a trial for using the mails In furtherance of a scheme to 
defraud, and for conspiring to commit such offense, the correspondence be- 
tween défendant and post office Inspectors introduced in évidence justi- 
fied an inference of bad falth and f raud, the fact that only fictitious trans- 
actions based on decoy letters written by the inspectors were in évi- 
dence, and that no money was shown to hâve been received by the de- 
fendants, did not prevent the jury from Inferiing the existence of the eon- 
spiracy and the fraudulent scheme. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 84r-86 ; Dec. 
Dig. <S=>49.] 

8. Post Office <g=>35 — Fraudulent Use of Mails — Evidence. 

Certain défendants, who were physicians, engaged in a scheme to de- 
fraud patients by obtainlng money for mediclne and treatment without 
regard to the needs of the patients. Défendant B. was an assistant of one 
of the principal défendants at hls office, and consultlng physidan at an- 
other office malntalned by such principal défendants. He was connected 
with the principal défendants in an intlmate way, and assisted in the 
Illégal business they were conducting. JBeld that, though he was not 
shown to bave i)ersonally conducted any of the correspondence relied 
upon to establish the scheme and the use of the mails to accomplish it, 
there was sufficient évidence to support a verdict of guilty as agalnst 
him, as the jury were justified in flndlng that he was connected with 
the principal défendants in the couduct of the enterprlse, and that, being 
a physlclan, he was not ignorant of Its guilty character. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dea Dig. 
<S=35.] 

9. Post Office ®=»49 — Fraudulent Use of Mails — Evidence. 

Certain physicians engaged in a scheme to defraud by fumishlng medi- 
cine and treatment without regard to the needs of patients, and O. and 
C, who were not physicians, were employed in their office to dictste 
letters, send out form letters, pay employés, keep records, and work in 

^ssPor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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the laboratorj'. Thoush they were comiected by the évidence wlth tlie 
mailing of letters In fintlierance of tlie f rawdulent sclieme, their connection 
wltli tlie sclieme was appareutly tliat of paid emitloyës, ratlier tlian in- 
dependent:. or eipial participants in tlie sclieme, and, so far as appeared, 
they performed tlielr diities l>y virtne of tholr employment and becanse, 
of the sulary |)aid tlieni, and not otherwise. Jlcld, that the évidence was 
consistent with their innocence, and did not sui>port a conviction. 

[Ed. Note.— For other cases, see l'ost Oiiice, Cent. Dig. §§ 84-80; Dec. 
Dlg. <2=5JU.] 

In Error to the District Court of the United States for the South- 
ern District of Texas ; Waller T. lîurns, Jtidge. 

Nathan A. Hughes and others were convicted of offenses, and they 
hring error. Reversed and remanded as to two of the défendants, and 
affirmed as to the other défendants. 

Nine défendants were convicted upon one trial of conspiring to vio- 
late section 215 of the Pénal Code and of a violation of that section, 
and were sentenced to terms of varying length in the penitentiary. AU 
nine défendants sued ont writs of error to this court from the judg- 
mcnt of the cotirt below. After the writs of error were sued ont, one 
of the défendants, W. P. Pegram, died, and as to him the writ of er- 
ror is abated. The remaining eight are prosecuting their writs of 
error, and assign error hère upon the sufhciency of the indictment, 
upon certain rulings during the progress of the trial, and upon the 
sufficiency of the évidence to convict. 

Guy Grabam, H. II. Cooper, and Uvalde Burns, ail of Houston, 
Tex., and Norman A. Dodge, of Ft. Worth, Tex., for plaintiffs in 
error. 

John E. Green, Jr., U. S. Atty., and E. P. Phelps, Asst. U. S. Atty., 
both of Plouston, Tex. 

Eefore FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Jtidge (after stating tlie facts as above). [1] I. 
The sufficiency of the indictment was tested by a motion to quash 
and also by a demurrer. No ruling upon the motion to quash is shown 
in the record. The demurrer to the indictment was overruled, and 
this ruling of the court is assigned as error by the défendants Nathan 
A. tlughes, A. G. Olsen, T. W. Hughes, and O. F. Bourque. 

The demurrer criticizes the indictment upon the gênerai ground 
that it does not set eut an offense against the laws of the United 
States. The indictment contains four counts. The first charges a 
conspiracy against ail the défendants to violate section 215 of the 
Pénal Code. The remaining three ail charge the same défendants 
with the violation of that section. It is contended by the demurring 
défendants that the counts fail to show the devising of a scheme or 
artiike to defraud or for obtaining money or property by means of 
false or fraudulent représentations or promises, in that it is not 
charged that the défendants were not qualifîed to administer the treat- 
ment they promised to administer, nor that they did not, in fact, in- 
tend to administer such treatment, when paid therefor. It is true that 
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the indictment does not aver that défendants were not so qualified, 
nor that they promised with the then intention of not furnishing any 
treatment, though paid for so doing. The scheme rehed upon by the 
government is a diiterent one. The fraud is âlleged to hâve consisted 
in soliciting and receiving money from patients, intending to furnish 
medicine or treatment therefor, without regard to the needs of the 
patient for that or any treatment, without making any diagnosis such 
as would inform them as to the need of the patient for any or for 
what treatment, and with the intent to receive the money, though they 
knew that the patient paying it had no need of any treatment, or of 
the treatment to be furnished in considération of it, or had purposely 
refrained from informing themselves of his needs in those respects. 
In otlier words, the indictment charges the défendants with having 
devised a scheme to solicit money from patients for promised treat- 
ment, not intending to furnish treatment in good faith, but only as a 
pretext for securing the patient's money. Whether the treatment or 
medicine furnished was of little or much vakie intrinsically, in this 
view of the scheme, was of no conséquence. We think the scheme 
alleged to hâve been devised by the défendants was one included within 
and prohibited by section 215 of the Code. 

[2] II. Tlie défendants Allen, Marable, Parlan, and Corl assign 
as error that the court failed to charge the jury upon the efifect of cir- 
cumstantial évidence and upon other questions of law pertinent to the 
issue. No exception was taken to the gênerai charge on this or any 
ground, and no request was made by the défendants of the court to 
charge on any other questions than those covered by it, The court 
cannot be put in error for failing to charge a légal principle, in the 
absence of a request to do so, or exception based on the omission. 
This is the rule in the fédéral courts. Goldsby v. United States, 160 
U. S. 70-77, 16 Sup. Ct. 216, 40 L. Ed. 343; Texas & Pacific Ry. Co. 
V. Volk, 151 U. S. 73-78, 14 Sup. Ct. 239, 38 L. Ed. 78; Encyc. Plead- 
ing & Practice, 266-268. 

[3] III. The défendants Parlan, Marable, and Allen assign as er- 
ror the refusai of the court to give a spécial instruction, requested by 
thèse défendants, upon the efifect of évidence tending to show their 
previous good character. The court denied the charge in the language 
of the request, but charged the jury that, if they believed the évidence 
tending to show the good character of thèse défendants, they should 
give it the same weight and considération as any other fact proven in 
the case, but that if, from the entire évidence (including that relating 
to good character), the jury should believe the défendants guilty be- 
yond a reasonable doubt, then the évidence as to good character should 
not alter or influence the verdict. We think this substantially covered 
what the défendants were entitled to. The effect of the charge was 
not that évidence of good character was to be considered only in a 
doubtful case, as was held in the case of Edgington v. United States, 
164 U. S. 361, 17 Sup. Ct. 72, 41 L. Ed. 467, relied upon by défend- 
ants. Its direction was that the jury were to consider it, just as much 
as any other évidence submitted to them, in their inquiry as to whether 
the défendants were guilty beyond a reasonable doubt, but if, after 
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having so considered it, along with the other évidence, they reached 
the conclusion with that degree of certainty that défendants were 
guilty, then the fact of their previous good character, if proven, should 
not avail to change their verdict. This was a correct statement of the 
law. 

[4] IV. Errer is assigned vipon the refusai of the court below to 
grant défendants' counsel 10 minutes in vi'hich to examine the written 
charge for the purpose of framing exceptions to it or making addi- 
tional requests to charge. The charge was a written one, and was not 
long, and there were no unusual conditions attending the request, other 
than the number of défendants on trial, tending to show that its dé- 
niai was an abuse of discrétion on the part of the court below. Un- 
less we are prepared to say that it is the duty of the judge to grant 
such a request whenever asked, and an abuse of discrétion in every 
instance to deny it, we cannot hold in this case that its déniai was an 
abuse of discrétion. 

V. Certain assignments are based on remarks made by the court 
below to counsel for some of the défendants during the progress of 
the trial. We bave examined the assignments, and do not think preju- 
dicial error is shown by the record to bave been caused by the remarks 
excepted to. 

[5] VI. The défendant Bourque, and the défendants T. W. Hughes, 
N. A. Hughes, and A. G. Olsen, requested spécifie instructions shown 
in the second bill of exceptions, which were not given by the court 
below. We think thèse instructions, so far as proper, were sufifîciently 
covered by the gênerai written charge given by the court. 

[6] VII. Error is assigned upon the action of the court in denying 
défendants a new trial. This action of the trial court is not review- 
able in this court. 

[7] VIII. Each of the défendants requested the court to direct a 
verdict in his favor, which the court in each instance declined to do, 
and error is assigned upon its refusai. The contention of the défend- 
ants is that there was not sufficient évidence to connect the défendants 
with the conspiracy, or with the violations of section 215, charged in 
the indictment. The défendants N. A. Hughes, T. W. Hughes, August 
Marable, J. F. Allen, and Edward Parlan are shown by the govern- 
ment's évidence to hâve been physicians and principals in the business 
that was being conducted at the two locations mentioned as the seats 
of the conspiracy, and the jury were authorized to infer from the 
évidence that thèse défendants were responsible during the period 
covered by the years 1912 and 1913 for whatever was being done on 
the premises at each location, and that they shared or were to share in 
the profits of the transactions, knowing their actual character. It was 
also open tp the jury to infer from the évidence that the purpose of 
the business that was being conducted during the period mentioned, 
at those places, was not the bona fide treatment of disease, but a scheme 
to secure money from patients, with no purpose to treat them in good 
faith as promised, but merely as a pretext for taking the money so- 
licited. The correspondence between the inspectors and the défendants, 
introduced in évidence, was of a character, which justified the jury 
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in drawing the inference of bad failli and fraud, if they saw fit. The 
fact that only fictitious transactions, based on decoy letters written by 
inspectors, were in évidence, and that no money is shown to hâve 
been received by the défendants, did not prevent the jury from in- 
ferring the existence of the conspiracy charged in the first count or 
the fraudulent scheme charged in the remaining three. We think 
there was no error in submitting the cases of thèse défendants to the 

[8] The évidence as to the connection of the other Hving défend- 
ants, Bourque, OIsen, and Corl, who are prosecuting writs of error, 
is somewhat diiïerent. The défendant Bourque is shown to hâve 
been engaged as the assistant of the défendant Dr. J. F. Allen, at 
6021/2 Main street, in the city of Houston, and as consulting physician 
at the other office of the défendants at 304% Main street in the same 
city. He was at the latter address first, and it was at this address 
that the principal défendants, other than Allen, were in charge. The 
employés at the former address are shown to bave been sent by the 
défendant N. A. Hughes, who employed them, to the latter address, 
to work for the défendants there engaged, among whom was Bourque. 
It seems clear that Bourque had been connected with each location, 
and with ail the principal défendants, in an intimate way, and had 
assisted in the illégal business the évidence tends to show they were 
conducting. Bourque being himself a physician, the jury were au- 
thorized to infer that he could not hâve been associated with the prin- 
cipal défendants in the conduct of the enterprise, as shown by the 
record, without having become acquainted with its illegitimate char- 
acter. While the évidence tends to show that he was only an assist- 
ant of the défendant Allen at the office at 6021/0 Main street, it also 
tends to show that he was a consulting physician at the other location, 
and so acted in an equal rather than in a subordinate capacity. He 
is not shown to bave personally conducted any of the correspondence, 
which the government relied upon to establish the alleged fraudulent 
scheme, and the use of the mails to accomplish it; but, if the jury 
were satisfied of the existence of a conspiracy between the principal 
défendants and himself to commit the fraud, it was not necessary for 
the government to show his participation in the con-espondence. We 
conclude that there was sufficient évidence to justify the jury in find- 
ing that he was connected with the principal défendants in the con- 
duct of the enterprise, wliich was the basis of the prosecution, and 
that his being a physician precluded the inference that he was ignorant 
of its guilty character. If he ]3articipated in it in any way with knowl- 
edge of its character, he wouild be guilty of the offenses charged. We 
cannot say that the jury were not justified in reaching the conclusion 
of his guilt. 

[9] The remaining défendants, Olsen and Corl, were not physicians. 
The record shows that they occupied the office of the principal de- 
fendants by virtue of an employment by them. The duties performed 
by Corl were to dictate letters, send out form letters, pay the employés 
off, keep the records, and work in the laboratory. Olsen performed 
similar duties ; but the évidence as to his dictation of letters and send- 
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ing out form letters is less convincing as against him. The évidence 
tends to show that they were both employés of the principal défend- 
ants, and that they, in turn, exercised some control over the porters 
and stenographers, who were employed by the principal défendants. 
There is as much évidence in the record to connect Olsen and Cort 
with the business, so far as the mailing of letters is concerned, as there 
is against any of the défendants. The distinction which diiïerentiates 
theni is that what was donc by Olsen and Corl scems to bave been 
donc in their capacity of paid employés, rather than as independent 
or equal participants in the scheme. Their connection with it, so far 
as appears from the record, only diiïers from that of the government's 
witnesses, who were stenographers and porters of the principal défend- 
ants, in degree, and net in kind. They were ail paid employés of the 
principal défendants, vested with more or less authority, and charged 
with differing duties, but still, so far as the record shows, ail perform- 
ing their duties by virtue of their employment and because of the 
salary paid them, and net because of being principals and beneficiaries 
in the conspiracy. It cannot be contended that the évidence of the 
government witnesses is self-incriminating; and yet it serves to con- 
nect them with what the défendants did at the places and during the 
period of the conspiracy, to at least the same approximate degree, as 
does that relied upon by the government to convict the défendants 
Olsen and Corl. Like the government witnesses, Olsen and Corl were 
not physicians ; their relation to the other défendants, so far as ap- 
])ears from the record, was nothing more than that of paid employés ; 
their service in the laboratory is not shown to hâve materially dif- 
fered from that of the government witnesses who were porters. 

If the admitted connection of the government witnesses with the 
business is consistent with their innocence, as of course it is, then it 
would seem that the connection of the défendants Olsen and Corl with 
it should be held to be equally consistent with their innocence. The 
substance of the proof against them is their présence in the offices of 
the principal défendants, their employment by them, and the perform- 
ance of the duties of their employment. Tliis could only avail to con- 
nect them with the conspiracy, if it implies a guilty knowdedge of the 
character of the business in which they had assisted. Such an im- 
plication would equally serve to convict the government witnesses, who 
were admittedly in the offices of the défendants and performing du- 
ties in the conduct of the business by virtue of a similar employment. 
In view of the facts that the record shows the défendants Olsen and 
Corl tohave been laymen and employés, and not physicians or employ- 
ers, we do not think their guilt is established, from the facts set out 
in the record, beyond a reasonable doubt. As employés merely, it is 
consistent that they did not share in spoils of the alleged conspiracy, 
except in the way of paid wages. As laymen it is consistent that they 
acquired no knowledge of the illégal character of the business, through 
their contact with it. The distinction between thèse two défendants 
and the remaining défendants lies in the fact that they are not shown 
to hâve acted in doing what they did in, their own interest and for 
their own benefit, but as agents of the other défendants, and are not 
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shown to hâve had the médical knowledge that would hâve authorized 
the jury to infer that what they did as agents they did with that con- 
sciousness of wrongdoing which would be essential to make them co- 
conspirators with the other défendants. 

As to the défendants N. A. Hughes, T. W. Hughes, August Marable, 
J. F. Allen, Edward Parlan, and O. P. Bourque, the judgment of the 
District Court is affirmed. As to the défendants A. G. Olsen and J. 
E. Corl, the judgment of the District Court is reversed and remanded. 



GRETSCH V. rXITED STATKS. 

(Circuit Court of Appeals, Tliird Circuit. March 24, 1010.) 

No. 200.'5. 

1. BaNKRTJPTCT (g=340o — Ckiminal Offenkes— "Concealment" of Propekty. 

"Concealmeut" of property by a bankruptfroni lils trustée, eitlier bycoii- 
ver.sion of tlie ijroperty or by secretly retainiiig it, is a positive act com- 
initted at some tinie or other with respect to a physical tlilng, and wher- 
ever that act is done there alone the court lias jurisdlction of the offense. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 910; Dec. 
Dlg. ©=3493. 

For other deflultlons, see Words and Phrases, First and Second Séries, 
Concealment.l 

2. Bankruptcy <S=>485— Criminal Offe.vses— Cokcealmext of Propekty— 

Omission froii Sgiiedule. 

Siuee the eriminal otfense of fraudulently eonoealittg property froui 
the trustée in bankruptcy, prescribed by Bankr. Act July 1, 1808, c. 541, 
§ 29b, cl. 1, 30 Stat. 554 (Coiup. St. 1013, § 061.3), is in the same subsoc- 
tion with clause 2, whlch prescribos the offense of uiaking a taise oath 
or account In relation to any proceeding in bankruptcy, it must be pre- 
sumed that they refer to différent offenses, and tbat the mère omissioji 
of property from the schedule Is not a coucealuient. 

lEd. Note. — l'or other cases, see Bankruptcy, Cent. Dig. §§ 906, 908 ; 
Dec. Dig. <g=3485.] 

3. Bankruptcy <©=5493— Criminal Offenses— Concealmbkt of Property— 

Venue. 

Where the testimony falls to show that any property concealed by a 
bankrupt from his trustée was ever in the district in which the voluntary 
pétition in bankruptcy was flled, the offense was not connnitted there, and 
a proseeutlon for the offense in that district deprived the banlirupt of his 
riglit under Const. Amend. art. 6, to bo tried by a jury of the district in 
whlch the offense was committed, though that court had acquired juris- 
dlction over hlm and his estât*, wherever situated, for ail purposes of 
bankruptcy, under Bankr. Act, § 5c. (Comp. St. 1913, § 95S9). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 910 ; Dec. Dig. 
<S=493.] 

Buffington, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Mark J. Gretsch was convicted of fraudulently concealing property 
from his trustée in bankruptcy, and he brings error. Reversed. 

@=:DFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Elgin L. McBurney, of New York City, for plaintiff in errer. 
J. Warren Davis, U. S. Atty., of Trenton, N. J. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The défendant (plaintifif in error) was 
tried and convicted in the District of New Jersey for a criminal vio- 
lation of the Bankruptcy Act. By this writ he raises the question, 
whether his constitutional right to a trial by a jury in the district 
wherein the crime was committed, bas been invaded. 

It appears in the testimony that Birnbaum and the défendant Gretscii 
formed a partnership in the jewelry business in February, 1914, which 
ended in bankruptcy in August of the same year. Their salesrooms 
were in the City of New York. The amount of capital contributed 
by Birnbaum was inconsiderable, and wliether any capital was con- 
tributed by Gretsch was a controverted question. By statements of 
their financial condition to trade associations, falsely made by Birn- 
baum at the instigation or with the acquiescence of Gretsch, the firm 
secured crédit and piirchased jewelry, principally diamonds, in large 
quantities and of considérable value. When the partnership ended in 
bankruptcy tliere was a discrepancy of about $20,000 between the 
value of goods purchased and receipts from goods sold. Jewelry in 
that amount had vanished. When the pétition was iîled, Birnbaum 
and Gretsch had in their safe in New York only $1,400 worth of 
jewelry. This likewise disappeared. 

Birnbaum, was a résident of the State of New Jersey, and Gretsch 
of the State of New York. They filed a voluntary pétition in bank- 
ruptcy in the District Court of the United States for the District of 
New Jersey. In due course they were adjudged bankrupt. It then 
became their duty to disclose and turn over their property to their 
trustée. They neither delivered their property to their trustée nor 
included it in their schedule. Thereupon an indictment was found 
under section 29b, cl. 1, of the Bankruptcy Act of 1898, charging 
them with having knowingly and fraudulently concealed from their 
trustée property belonging to the bankrupt estate, and laying the 
offense in the District of New Jersey. Birnbaum pleaded guilty ; 
Gretsch stood trial and was convicted. The principal witnesses at 
the trial were the défendants themselves. Each charged the other 
with guilt of the crime for which they were jointly indicted. It is 
not necessary to recite their testimony. It is enough to say that the 
testimony of whichcver one is believed, supported by the corroborating 
circumstances, was sufficient for a jury to find, that in the formation 
of the partnership and the conduct of the business, the partners jointly 
pursued a scheme to defraud their creditors, and each separately pur- 
sued a plan to defraud the other, with the resuit that from $10,000 to 
-$20,000 of partnership property was withheld and fraudulently con- 
cealed from the trustée in bankruptcy. 

There is no question that the goods were concealed. The question is, 
whether they were concealed within the territorial jurisdiction of the 
court that tried the défendant, and whether the defendant's constitu- 
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tional right to a trial by a jury of the district wherein tlie crime was 
committed, was invaded. Article VI, Constitution of the United 
States. 

The undisputed facts upon which this question is raised and argued 
are : The défendant was indicted and tried for concealing property in 
the District of New Jersey, when the property alleged to hâve been 
•concealed had never been in that district; the défendant knowingly and 
f raudulently omitted to include the property in his schedules and failed 
to surrender it to his trustée in bankruptcy. 

When Gretsch submitted himself to the bankruptcy jurisdiction of 
the District Court in the district in which his partner Birnbaum was 
résident, that court unquestionably acquired jurisdiction of him and 
of his estate wheresoever situated, for ail purposes of bankruptcy. 
Bankruptcy Act of 1898, § 5c; In re Murray (D. C.) 96 Fed. 600; 
In re Blair (D. C.) 99 Fed. 76. The government, however, goes fur- 
ther and maintains that the jurisdiction of the District Court thus ac- 
quired over Gretsch in bankruptcy extends to him and embraces his 
criminal offenses against the Bankruptcy Act wheresoever committed, 
and that the physical concealment in a district of New York of prop- 
erty which had never been in the District of New Jersey was an 
offense committed within the jurisdiction of the District Court for the 
District of New Jersey. 

At the trial, the main controversy centered on the physical conceal- 
ment of the property that disappeared from the defendant's safe in 
New York, less regard being given to the very considérable amount of 
property that otherwise disappeared. On review, there developed two 
théories as to what constitutes fraudulent concealment of property 
from a trustée. The first contemplated concealment of property by 
physical conversion ; the other merely by a failure to reveal. We f eel 
that without other circumstances neither constitutes fraudulent con- 
cealment, though either may be évidence of it. 

[1] The physical conversion of bankrupt assets may be évidence, 
and perhaps the best évidence, of the concealment of such property. 
Concealment of property, however, may be accomplished without con- 
version. Secretly retaining property already in possession, and with- 
holding it from the trustée under circumstances indicating an inten- 
tion to defraud and conceal, may amount to concealment within the 
meaning of the statute. But whether property be concealed by con- 
version or rétention, it must be at hand. Concealment is a positive 
act committed at some time or other with respect to a physical thing. 
It must, therefore, be done somewhere, and wherever donc in violation 
of the statute, there and there alone bas the court jurisdiction of the 
offense. 

[2] Against the theory of conversion, it is urged that property is 
concealed within the meaning of the statute when the bankrupt omits 
it from his schedule. We are slow to believe that the mère omission 
to reveal constitutes concealment. When property is innocently omit- 
ted from a schedule, as by mistake or inadvertence, the courts are 
prompt to allow amendments. In re McKee (D. C.) 165 Fed. 269 ; 
In re Beau (D. C.) 100 Fed. 262; In re Eaton (D. C.) 110 Fed. 731 ; 
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In re Irwin (D. C.) 177 Fed. 284. When an omission from a schedule 
is purposely and fraudulently made, the vérification of such a false 
schedule constitutes a criminal offense in itself. Section 29b, cl. 2. 
provides the offense of making "a false oath or account in, or in rela- 
tion to, any proceeding in bankriiptcy." In re Eaton (D. C.) 110 Fed. 
731 ; In re Royal (D. C.) 112 Fed. 13.S. As the false oath to a schedule 
from which property is fraudulently omitted is a criminal offense 
described by clause 2 of section 29b of the Bankruptcy Act, and as 
the criminal offense of concealing property from a trustée is prcscribed 
by clause 1 of the same sub-section, we are of opinion that the two 
offenses separately described do not constitute the same substantive 
crime. As the two subjects in their nature are susceptible of clear 
distinction, their treatment in separate clauses of the statute would 
indicate that they are not the same. While omission of property from 
a schedule may be évidence of a fraudulent intent to conceal, we do 
not think that such omission in itself constitutes concealment of prop- 
erty. 

[3] As we are of opinion that the defendant's failure to reveal his 
property by his schedule does not alone constitute the crime of con- 
cealing property from a trustée, and as the testimony nowhere discloses 
that any of the goods charged to hâve been concealed were ever in 
the District of New Jersey, we are irresistibly driven to the conclu- 
sion that the government did not prove the material averment of the 
indictment that the property of the bankrupt défendant was concealed 
by him from his trustée in the District of New Jersey. We thercfore 
find that the défendant was deprived of his constitutional right to a 
trial by a jury of the district v/herein the crime was committed, and 
that the judgnient against him should be reversed. 

While Birnbaum pleaded guilty, and Gretsch, upon trial, was found 
guilty, of the crime charged, the constitutional right of each was alike 
invaded by indictment in a district in which the crime was not com- 
mitted. Àlthough the judgment entered upon Birnbaum's plea of 
guilty is not before us, we venture to suggest to the District Court 
that a suspension of Birnbaum's sentence and a disposition of the 
indictment against him, in harmony with the views expressed in this 
opinion, would tend to uniformity in the administration of justice. 

The judgment is reversed. 

BUFFINGTON, Circuit Judge (dissenting). I am constrained to 
record a dissent in this case. 

Gretsch, the plaintiff in error, was a résident of New York state 
and a lawyer of many years practice. When he and his partner, Birn- 
baum, went into bankruptcy, Gretsch advised their pétition be filed 
in New Jersey. The two men met in New Jersey, prepared their sched- 
ules, signed them there and filed their voluntary pétition in the District 
Court of the District of New Jersey. In their schedules, no return 
was made of some twenty-odd thousand dollars worth of jewelry which 
both men, when subsequently indicted, conceded had disappeared. 

Schedule B, prescribed by the Suprême Court in pursuance of stat- 
utory power, requires a "statement of ail property of a bankrupt," and 
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subdivision (2) requires a listing of amount and IcKation of stock in 
trade. It contemplâtes, not only a listing of ail the goods, but a dis- 
closure of where they can be found. For example, item B (1) provides 
for a return of "machinery, fixtures, apparatus and tools used in busi- 
ness, mith the place where each is situated, vis.," and item B (2) for 
"goods or Personal property of any other description, tvith the place 
where each is situated, vis." 

That the schedules contemplated a listing of ail the bankrupts' prop- 
erty, no matter where situate, is shown by the provision that "ail real 
and Personal property belonging to the bankrupt shall be appraised,'* 
etc. The act further provides that the trustée is vested by opération 
of law with the title of the bankrupt "to ail * * * property, which 
prior to the filing of the pétition he could by any means hâve trans- 
ferred or which might hâve been levied upon and sold under judicial 
process against him." Moreover, as the court is granted jurisdiction 
to "cause the estâtes of bankrupts to be collected, reduced to money 
and distributed," and to that end it is empowered to "enforce obédi- 
ence by bankrupts * * * to ail lawful orders, by fine or impris- 
onment," etc., and further to "arraign, try, and punish bankrupts 
* * * for violation of this act, in accordance with the laws of pro- 
cédure of the United States, now in force, or such as may be hereafter 
enacted, regulating trials for the alleged violation of laws of the 
United States," it follows that the New Jersey District Court could, had 
it known the facts, hâve compelled the.se bankrupts by attachment and 
imprisonment to bave delivered to the trustée their undisclosed prop- 
erty, no matter where it was located. Their violation of law lay in 
the fact that their property was concealed, not in the method or means 
by which such concealment was effected. It is manifest therefore that 
by maldng a false disclosure, an affirmative act, and by failing, a 
négative omission, to return ail their property in their schedules, 
Gretsch and Birnbaum laid the ground for charging them with the 
statutory crime of having "concealed while a bankrupt, or after his dis- 
charge, from his trustée any of the property belonging to his estate in 
bankruptcy." But it is contended that inasmuch as no part of their 
Personal property was ever in New Jersey no crime was committed 
in New Jersey, and therefore the conviction of Gretsch in this case 
must be reversed because he was denied his constitutional right: 

That "tlie trial of ail crluies, oxcept in cases of impeacliment, shall be b.v 
.iury, and that such trial shall be held in the state where the said crimes shall 
hâve beeu committed." 

In view of the fact that Gretsch was himself a lawyer, that he was 
defended by compétent counsel, that he pleaded to the indictment and 
chanced an acquittai without mooting this question in the court below, 
we are not impressed with his later contention that he was really de- 
nied any privilège which he prized as a constitutional shield. But, 
treating the question as a timely assertion of constitutional right, it 
has seemed to us that the concealment, which it is conceded was made, 
was criminally made in New Jersey. In determining that fact due 
regard must be given to the acts of Gretsch himself, done in New Jer- 
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sey. That the crime of concealment was committed somewhere is 
clear. The question is : Where did Gretsch commit it ? Certainly not 
before filing the pétition in bankruptcy. Assuming he had spirited his 
goods out of sight in New York with a view to going into bankruptcy, 
it is clear that such overt acts would not of themselves, and prior to 
bankruptcy, hâve constituted the statutory crime of bankruptcy con- 
cealment. When did the intent to conceal rise to the level of crime? 
A crime bas been defined in Bouvier's L,aw Dictionary as : 

"An act committed or oinitted In yiolatiou of a iniblic law either forbidding 
or commaiiding it." 

When Gretsch therefore went to New Jersey and filed the pétition in 
l)ankruptcy, and then and there made and placed on record attested 
statements which concealed the vital f act that he then had in his posses- 
sion 820,000 worth of property which under the law he should bave de- 
scribed, located, and surrendered to the trustée, his prior criminal 
thought became a criminal deed, because he then and there violated 
the bankrupt law in not disclosing and scheduling his property. As- 
suredly failure to disclose what one by law should disclose is conceal- 
ment. 

Concealment is a continuing, persistent act, not an isolated, com- 
pleted one, for, as said bv the Suprême Court in Re Snovi', 120 U. S. 
286, 7 Sup. Ct. 562, 30 L. Ed. 658 : 

"A distinction is laid do\vu in adjudiged cases ,ind in text-writers botween an 
offense contirinous in its cliaracter, lllce tlie one at bar, and a case wliere the 
statute is aimed at au offense tliat eau be committed mio ictu." 

Unless concealment lasts, it ceases to be concealment. If Gretsch 
had hidden his diamonds in New York, and then gone to New Jersey 
and disclosed their location in the bankruptcy proceedings, however 
guilty the prior act in New York was in purpose, the subséquent act 
of terminating the concealment by a disclosure in the New Jersey pro- 
ceeding lef t no foundation on which to base the statutory crime. On 
the other hand, having concealed the goods in New York, and gone to 
New Jersey and there carried out a guilty purpose by there preparing 
and fîling papers invoking the benefit of a law whose discharge was 
based on the disclosure and surrender of ail his property, does not the 
conclusion inevitably follow that the guilty purpose, formed in New 
York, merged into a criminal act in New Jersey, and thus bring the case 
within the provisions of R. S. § 731, of which the Suprême Court in 
Burton v. United States, 202 U. S. 344, 26 Sup. Ct. 688, 50 L. Ed. 
1057, 6 Ann. Cas. 392, said: 

"Tlie petitioner relies on tliose provisions of tlie Constitution of the United 
States which déclare that in ail criminal jjrosecntions the accuse<l shall hâve 
the right to be tried by an impartial jury of the state and district wherein the 
crime shall hâve been committed. Article .3, § 2: Amendments, art. G. But 
ihe right thereby secured is not a right to l)e tried in tlie district where the 
accnsed résides, or cvr]i in the district in irhich ht; »« pcrsonally at the time 
of committing the crime, but in the district 'wherein, the crime shall hâve 
been committed.' * * « When a crime is coumiitted partly in oue district 
and i>artly in another, it must, in order to preveut au absolute failure of ,1us- 
tice, be tried in either district, or in that one which the Législature may des- 
ignate; and Congress lias accordingly i)ro\'ided that, 'wheu any offense agaiust 
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the United States is begun in one judicial district and completed in any othor, 
it shiall be deemed ta bave been committed in either, and may be dealt with. 
inqulred of, tried, determined, and punlshed in either district, in the same 
manner as if it had been actually and wholly committed therein.' Rcv. Htat. 
§ 731." 

Gretsch's acts or omissions, subséquent to the bankruptcy, in contin- 
uing to secrète the goods do not constitute new additional crimes for 
which he could be indicted. They are merely evidential of the prior 
crime of concealment. They can ail be given in évidence, not as proof 
of new crimes, but to show the single, statutory concealment which 
the bankrupt law makes a crime. The location of the goods, the means 
or method of concealment, are evidential and incidental ; the f act of 
concealment is the ail-important and controlling thing. The bankrupt 
law does not make a separate crime out of every concealment. If it 
did, a bankrupt could be indicted for every article he had concealed 
in différent places, in différent ways, and at différent times. He could 
be indicted for perjury, also, as many différent times as there are 
différent articles or lots of articles to which his one false oath applied. 
If he filed a pétition in one district, and had property in half a dozen 
other States which he was concealing, surely he could not be convicted 
in each of thèse several states for each of thèse several concealments. 
Yet it seems to logically follow that if Gretsch cannot be prosecuted 
for concealment in New Jersey, because his goods were in New York, 
it must be held he could be prosecuted in New York ; and if such be 
the law it logically follows that a bankrupt could be prosecuted in 
every one of several other states where he had goods concealed. But 
as said by Lord Mansfield in Crepps v. Durden, Cowper, 640 : 

"Repeated offenses are not the object which the législature had in vievv in 
making the statute, but simply to punlsh a man for exercislng his ordinary 
trade and calling on a Sunday." 

We think the impracticable results of such a holding give support 
to the view that concealment is a single crime, and not a séries of 
crimes ; that when a bankrupt has elected in what district to hâve his 
estate administered, and then seeks to defeat the due administration 
of his estate in that district, by a concealment of his goods, that the 
law will regard the jurisdiction in which he chose to make conceal- 
ment practically effective as the place where the crime of concealment 
localized, and that the bankrupt is denied no constitutional shield in 
so holding. For it will be apparent that cases can arise in thèse fraud- 
ulent concealment cases where, unless by a false return in his schedules, 
a dishonest bankrupt localizes the crime of concealment, he never will, 
nor indeed can, localize it elsewhere. If Gretsch's firm, for example, 
had held accounts for diamonds sold in New York, and they did not 
disclose those accounts in their schedules fîled in the New Jersey dis- 
trict, if their failure to disclose such account in New Jersey was not 
a concealment, no conviction could ever be had, for the concealment 
would not localize elsewhere. 

Historically the constitutional provision was to stop tlie practice 
in vogue before our independence of carrying men from their own 
neighborhood and trying them for crimes in places where they had 
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never committed crimes, and where they were not known. In this 
case, on the contrary, the évidence is that Gretsch advised the bank- 
ruptcy be brought in New Jersey because "nobody knows me over 
there." To invoke this great constitutional shield on behalf of an ex- 
perienced lawyer, who deliberately chose a neighboring state as a place 
to procure a fraudulent discharge, and who did not invoke such shiekl 
when he was tried by calling it to the trial court's attention, is well- 
nigh an answer to his contention. While we find no case in which the 
express question hère involved was raised and decided, référence shows 
that the views expressed above are in harmony with adjudged cases. 
In Kern v. United States, 169 Fed. 617, 95 C. C. A. 145, the Circuit 
Court of Appeals of the Sixth Circuit sustained a conviction both for 
fraudulent concealment and also for making a false oath in a bank- 
ruptcy proceeding, where the facts were substantially like the présent 
case. It was there said : 

"Moreover, his schedule being indefinlte, it would i>oint to no more assots 
tliat in aid of it lie should actusilly discover to the trustée, or, at least, to 
only «o niuch as tlie trustée would be likely to discover. And, il: he bad form- 
ed tlie piirpose to coueeal the othor assets froni the trustée, his vérification 
of the schedule wiis a fnlsehood. The very iiurpose of it was to show what 
his assets were and the wliole of them. * * * Soon after the commence- 
ment of the banlu'iiptey proeeedings the bankrupt fled to Canada, plckiag u]), 
as there was évidence tending to show, some of his undisclosed assets lu oth- 
er States on his way, and froni Canada endeavored to sather in more. * * * 
After he retnrned froni Canadsi, the bankrupt by leave of the court filed an 
amended schedule of assets, which ineluded those he is cliarged with having 
concealed ; and counsel argxies that this related back to his original schedule, 
and operated as an atonenient, whicli, belng nmde while the proceedings were 
yet in progrès», redeenied his fauh, so that iu the end nothing was conoealed 
from the trustée. Uut we are luiable to agrée that it would hâve such an 
effect. The offenses of false swearing and concealment, irhcn once commit- 
ted, could not be retrleved by riglit and lawful conduct and the doing of things 
"meet for repentence,' however they might aft'ect the judgment of the court 
in imposing sentence." 

From this it will be seen that the court in effect held that conceal- 
ment occurred when the schedules were filed, and this was in accord 
with Seigel v. Cartel, 164 Fed. 691, 90 C. C. A. 512, where, on a péti- 
tion for discharge, it was said : 

"Not having scheduled or surrendered the property to the trustée, the eon- 
^'ealment of the proceeds, wlthln the provisions of the statute, is presumed." 

The question of jurisdiction was discussed in the late case of Lamar 

v. United States, 240 U. S. 60, 36 Sup. Ct. 255, 60 U. Ed. , where 

the court said : 

"It reasonahly may be inferred from the évidence that the défendant was 
tried in the right state and district in fact. * * * The personation was by 
téléphone to a person in New York (Southern District), and it might be found 
that the speaker also was in the Southern District; but. if not, at ail events 
the personation took effect there. Burton v. United States. 202 U. S. 334, 26 
t5up. Ct. 688, 50 L. Ed. 1057, 6 Ann. Gna. .'Î92. Tliese ohje(;tions are frlvolous, 
and the others hâve been shown to be unfounded." 

Admittedly the crime of concealment was committed somewhere, and 
reason, analogy, and the , practical administration of the bankrupt law 
point to the New Jersey court, where the concealment was made ef- 
fective, as the place where it should be tried. 
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GLASS V. UNITED STATES. 

(Circuit Court ot Appeals, Third Circuit. March 25, 1916.) 

No. 2061. 

IL Bankbuptot ®=>495 — OrrENSES — Admissibility or Evidence — Conceal- 

MENT OF PROPEETY. 

In a prosecution against a bankrupt for fraudulently coneealing prop- 
erty from hls trustée, évidence that défendant, shortly before the péti- 
tion was flled against hlm, removed his books and disposed of a large part 
of his goods, which were then in tlie district in which the bankruptcy 
proceedings were subsequently filed and the prosecution înstituted, was 
properly admitted, not as proof of the conipleted act of concealment^ but 
as évidence of a plan or schenie from which an inference of subséquent 
concealment could be drawn. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 912; Dec. 
Dig. <g=>495.] 

2. Bankruptcy <g=:>485 — Offenses — "Concealment of Property." 

Bankr. Act July 1, 1S98, c. 541, § 1, cl. 22, 30 Stat. 544 (Comp. St. 1913, 
§ 9585), which defines concealment to include secrète, falsify, and muti- 
late, contemplâtes by "concealment of property" a continuons concealment 
In cases wliere the property was physically converted and concealed be- 
fore bankruptcy and remains secreted and concealed thereafter. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 906, 908; 
Dec. Dig. <g=485. 

For other définitions, see Words and Phrases, First and Second Séries, 
Concealment.] 

3. Bankruptcy ©=3485 — Offenses — Concealment of Peopebty — Construc- 

tion OF Statute. 

The constraction of continuous concealment of property In civil cases 
under Bankr. Act, § 14b (Comp. St 1913, § 9598), applies to the conceal- 
ment under the criminal section, 29b (section 9613). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 906, 908; 
Dec. Dig. ©=3485.] 

4. Criminal Law <S=»741(1) — Questions for Jury — Hypothesis or Innocence. 

Whlle the évidence must exclude every reasonable hypothesis of guilt, 
where the reasonableness of the only hypothesis of Innocence propounded 
présents a question on which men of ordinary intelligence may differ, It 
is for the jury. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 1705, 1713, 
1727, 1728; Dec. Dig. ®=9741(1).] 

6. Cbiminal Law i®=»829(9) — Rbquested Chabqes--Chakqe Already Given. 

Where the court had properly charged the jury on the presumption of 
Innocence and the necessity of proof of gullt beyond a reasonable doubt, 
there was no error In refusing a requested charge that if there are a 
number of théories fairly deduclble from the évidence which are compati- 
ble wlth guilt, and a single theory fairly compatible with innocence, the 
jury must adopt the theory compatible with innocence. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. S 2011 ; 
Dec. Dig. ©=j829(9).] 

6. Cbiminal Law <@=1044 — ^Appeal — Questions Peesbnted — Sufficiency op 
Evidence. 

Appellate courts need not consider the question whether there was sub 
stantial évidence to sustaln a conviction, In the absence of a request for 
an instructed verdict and an exception to its deniaL 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 2672, 2674, 
2675 ; Dec. Dig. ®=>1044.] 

4s»Por other casea see same tople & KET-NUMBER In ail Kejr-Numbered Dlgesta ft ludexea 
231 F.— 5 
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In Error to the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Isidore Glass was convicted of fraudulently concealing property 
from his trustée in bankruptcy, and he brings error. Affirmed. 

I. F. Goldenhorn, of Jersey City, N. J., for plaintifïl in error. 
J. Warren Davis, U. S. Atty., of Trenton, N. J. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. The plaintiff in error (défendant be- 
low) was tried and convicted upon an indictment charging him with 
"the offense of having knowingly and fraudulently concealed while 
a bankrupt, * * * from his trustée * * * property belonging to 
his estate in bankruptcy." Section 29b, Bankruptcy Act of 1898. 

The défendant was a merchant, having a store in Passaic, another 
in Paterson, New Jersey, and warerooms in Brooklyn, New York. 
The latter were used for the storage of goods bought in New York 
and afterward shipped to Passaic, whence they were re-shipped (at 
times in original packages) to the warerooms in Brooklyn, and thence 
disposed of. The testimony discloses that in July or August, 1912, the 
défendant was in financial difficulty. He represented to his creditors 
that he was solvent, and that his assets were about $15,000 in excess 
of his liabilities. He succeeded in quieting his creditors until August 
30th, when they made an examination of his merchandise and books 
at his Passaic and Paterson stores, and found that his previous repré- 
sentations were false, in that he had overstated his assets and under- 
stated his liabilities. Being confronted with his insolvency and under 
threat of bankruptcy proceedings, the next night he removed his books 
to his dwelling, and the larger portion of his goods from, the Passaic 
store to rooms which he had recently rented in Paterson, and two 
days later loaded them on trucks and moved them to New York. An 
involuntary pétition in bankruptcy was filed against him on September 
6th, and in due course a trustée was appointed. Neither the mer- 
chandise nor the books of the défendant so removed, were delivered 
to the trustée. 

[1, 2] The défendant claims that large sales and the payment of his 
debts with the proceeds, explain the removal of the goods and the dis- 
parity between assets found by the trustée and assets which he but 
recently had. The trial court admitted testimony touching the con- 
duct of the défendant in removing his books and in disposing of his 
goods during a brief period immediately prior to the date of bank- 
ruptcy, upon the ground that such testimony had a probative bearing 
on their subséquent disappearance. Much of this testimony con- 
sisted of statements made by the défendant to his creditors, and acts 
donc by him and his agents in secreting his books and in removing 
merchandise from place to place, before bankruptcy proceedings were 
instituted. The défendant complains that in admitting this testimony 
the court erred, because from its very nature, the offense of conceal- 
ing property from a trustée can only be committed after bankruptcy 
l)roceedings hâve been instituted and a trustée appointed. Therefore, 
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évidence of prior conduct was irrelevant. The défendant urges this 
contention upon the theory that concealment within the meaning of 
the act must at ail times be a physical act in the nature of manual con- 
version, begun and completed after bankruptcy, and therefore to be 
proved only by acts donc after bankruptcy. This contention is without 
merit. The testimony was admitted, as stated by the court, not in 
proof of the completed act of concealment, but as évidence of a plan 
or a scheme from which inference of subséquent concealment and of 
fraudulent intent to conceal might reasonably be drawn. "Conceal'" 
is defined by the act to include "secrète, falsify and mutilate" (section 
1, clause 22), and by concealment of property, the act contemplâtes a 
continuous concealment in instances where property is physically con- 
verted and concealed before bankruptcy and remains secreted and 
concealed after bankruptcy. In re Cramer (D. C.) 175 Fed. 879 : 
In re James, 181 Fed. 476, 104 C. C. A. 224. As évidence of acts 
committed before bankruptcy is admissible in proof of conceahnent 
then begun and thereafter completed, so évidence of acts before bank- 
ruptcy is admissible in proof of fraudulent intent with which con- 
cealment is completed after bankruptcy. Seigel v. Cartel, 164 Fed. 
691, 90 C. C. A. 512. 

The case of Gretsch v. United States, 231 Fed. 57, C. C. A. • , 

recently decided by this court, is distinguishable from this case upon 
the facts and in the point of décision. In that case, the property 
alleged to bave been concealed had never been in the district in which 
the offense was laid and the défendant tried. The question was 
whether the offense of concealing property from a trustée in bankruptcy 
could be coinmitted in a district when the property had never been 
in the district, and therefore whether the defendant's constitutional 
right of trial in the district in which the crime was committed, had 
been invaded. In the case now before us, ail of the property alleged 
to bave been concealed was before bankruptcy in the district in which 
the défendant was tried, and for aught the testimony shows, some 
of it may now be there. The question hère is, whether testimony 
of facts indicating concealment of property before bankruptcy is ad- 
missible in proof of its concealment, continued and completed, after 
bankruptcy. 

[3] The construction of continuous concealment bas been declared 
by the courts principally in cases arising on applications for discharge 
under section 14b of the act. 2 Loveland on Bankruptcy, § 651, and 
cases cited. The construction applies with equal force to concealment 
of property under criminal section 29b. Each section deals with the 
same thing, though in différent ways, and with ditïerent objects. The 
main différence in the provisions is in the proofs required in pro- 
ceeding under them, and this is the différence that always maintains 
between proof required in civil and criminal actions. We find no 
error in the court's rulings, reviewed under the third, seventh, eighth, 
ninth and tenth assignments of error. 

[4] The court was asked by the défendant to charge that: 

"If there are any number of théories fairly deducible from the évidence 
which are compatible with guilt, and a single theory fairly compatible with 
innocence, the jury must adopt the theory of innocence." 
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We are asked to find that the court erred in refusîng to give tliis 
instruction to the jury, and we are also asked to apply the principle 
of this instruction in determining whether the verdict was against 
the weight of the évidence. 

The défendant has not indicated the source of this proposition. 
We imagine that it was intended to embody the principle of the rule, 
that, to justify conviction of crime, the évidence must be such as to 
exchide every reasonable hypothesis but that of guilt. Isbell v. United 

States (C. C. A. 8th Circuit) 227 Fed. 788, C. C. A. , and cases 

cited. While such a rule is recognized, the question is always présent 
— by whom is it to be applied? In some cases no doubt by the court, 
but certainly not in such a case as this, "where the reasonableness of 
the only hypothesis of innocence propounded présents at least a ques- 
tion upon which men of ordinary intelligence might honestly difïer." 
Hart v, United States (C. C. A. 3d Circuit) 84 Fed. 799, 804, 28 C. 
C. A. 612. The trial court was therefore right in leaving the jury to 
détermine whether the défense that the goods were sold before bank- 
ruptcy and the proceeds applied to the payment of the defendant's debts, 
was reasonable or not. The jury found that it was unreasonable, there- 
by destroying the "single theory fairly compatible with innocence." 
As we find nothing in the évidence that warrants the supposition that 
the jury was mistaken, we see nothing in the case to which the in- 
struction could be applied, either by the jury or by this court. 

[5] In submitting the case, the court gave the customary and 
proper instruction with respect to the presumi)tion of the defendant's 
innocence and the necessity of proof of guilt beyond a reasonable 
doubt. As this instruction met the requirements of the case, we find 
no error in the court's refusai to give the addilional instruction either 
in the language or the principle of the prayer. This disposes of the 
fifth and sixth assignments of error. 

[6] The remaining fîve assignments of error do not command our 
considération, because in the matters to which they refer, no motions 
were made, or, if made, no exceptions were noted. Upon two of 
thèse assignments, however, the défendant based bis main argument 
for reversai, namcly, the error of the trial court in refusing to direct 
a verdict for the défendant, and that the verdict rendered was not 
supported by the évidence. It is a gênerai rule that appellate courts 
will not consider the question whether there was substantial évidence 
to sustain a verdict, in the absence of a motion or request for an in- 
structed verdict by the defeated party at the close of the trial, and 
an exception to its déniai. Fielder v. United States, 227 Fed. 832, 833, 

C. C. A. , and cases cited. There was no such motion, request 

or exception in this case. Nevertheless this is a criminal case, in- 
volving the liberty of the défendant. We bave therefore been disposed 
to avail ourselves of our rule, under which we may notice a plain 
error not assigned, and consider this aspect of the case as if properly 
before us. We bave given the case very fuU and very serious consid- 
ération, and find that the verdict was amply su]:iported by the évi- 
dence, and that the court did not err in failing to instruct the jury to 
render a verdict of acquittai. 

The judgment below is affirmed. 
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OLMSTED-STEVENSON CO. v. MILLER,* 

In re MILLEB. 

(Circuit Court of Appeals, Ninth Circuit. March 6, 191C.) 

No. 2G28. 

L BANKnuPTCT ç=5446 — Pétition to Révise — Review of Questions of Fact. 
On a pétition to revise proceedings in bankruptcy, the court Is neither 
required nor pennitted to review tbe testimony. 

[Ed. Xote.— For oUier cases, see Banliruptcy, Cent. Dlg. § 929; Dec. 
Dig. ©=4-l(î.] 

2. BANKRUi'ïcY <S=3:îS6(.ô) — Propektt Exempt— Growinq Cbops. 

A cnip îîrowins when the pétition was tiled npon a lioiiiestead held by 
the bîiukriiiit uiider the laws of the lîuited States, upon which final proof 
had not Ix-eu iiitide, was exempt, as when an order is made settiug aside a 
l)()iiiestc!id to a Inmlirupt, wiietlier it tie exempt wnder the laws of the 
stafe or tiie laws of tlie Uiiifed States, the order of necessity carries with 
It ail growinf; ami unmatiired crops. 

|Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § C&S; Dec. 
Dig. <s=.:î!}Ci.")).] 

3. Courts cS^r^ycCllO)— Fédéral Court— State Law— Exemptions of Bank- 

KUPT. 

Whether a crop growins on a honiestead held by the banUrupt under 
the laws of the United States, upou wliioh final proof haa not been made, 
■was exempt, was a question of local lavv, controUed by the laws of the 
State, as construed by its liigliest court 

[Kd. Note.— For other cases, see Courts, Cent. Dig. § 957; Dec. Dig. 

Gilbert, Circuit Judge, dissenting. 

Pétition for Revision of Proceedinj^s of the District Cotirt of the 
United States for the District of Montana; George M. Bourquin, 
Judge. 

In the matter of R. S. Miller, bankrupt. An order of the référée, 
requiring the bankrupt to file a supplemental schedule, was reversed 
ty the District Court (221 Fed. 690), and the Olmsted-Stevenson 
Company files a pétition to revise. Judgment affirmed. 

John B. Clayberg, of San Francisco, Cal, for petitioner. 

Lewis P. Forestell, of San Francisco, Cal., and Rodgers & Rodgers, 
of Anaconda, Mont., for respondent. 

Before GILBERT and MORROW, Circuit Judges, and RUDKIN, 
District Judge. 

RUDKIN, Di-strict Judge. On the 5th day of February, 1914, the 
respondent, Miller, filed his voluntary pétition in bankruptcy in the 
court below, accompanied by the usual schedules of his debts, assets, 
and property. At the time of filing the pétition the bankrupt was in 
possession of a homestead held by him under the laws of the United 
States, upon which final proof had not been made. A crop of wheat 
growing on this homestead was not included in the schedules filed. An 
order of adjudication followed the filing of the voluntary pétition, 
and this in turn was followed by an order of discharge some two 
months later. On the 28th day of October, 1914, the petitioner, 01m- 

^^sFor other cases B«e same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
* Rebearlng denied May 8, 19U. 
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sted-Stevenson Company, a creditor of the bankrupt, filed a pétition 
with the référée in bankruptcy, setting forth the failure of the bank- 
rupt to include the grovving crop in his schedule, and praying that the 
case might be reopened and the bankrupt required to file a supple- 
mental schedule containing the omitted property. An order to show 
cause was made on the filing of this pétition, and upon a hearing be- 
fore the référée an order was made granting the prayer of the pétition 
and requiring the bankrupt to file a supplemental schedule. The order 
ïtself is not in the record, but we gather froni the opinion of the réf- 
érée that it was to the effect that the bankrupt should account to the 
trustée for the value of the crop less certain offsets not material hère. 
A pétition was then filed with the court belovv to review the order 
of the référée in that behalf , and upon a hearing in the District Court 
the order of the référée was reversed. The présent pétition was there- 
upon filed in this court for a revision of the order of the District 
Court. 

fi] It appears from the record that the court below reversed the 
order of the référée on two grounds : (a.) Because the growing crop 
was exempt and did not pass to the trustée; and (b) because the 
trustée was estopped by his conduct from claiming the crop. The first 
question is one of law arising on the pleadings in the bankruptcy court ; 
but the question of estoppel is one of fact, which can only be deter- 
rnined by a référence to the testimony. There was no finding by the 
référée or the court below on that issue ; there was no agreed state- 
ment of facts ; and if this court is to détermine the question at ail, it 
niust do so from a considération of the testimony taken before the 
référée. But in a proceeding of this kind we are neither required nor 
]ierm!tted to review the testimony. In re Richards, 96 Fed. 935, 37 
C. C. A. 634; Tn re Boston Dry Goods Co., US Fed. 226 60 C. C A. 
118 ; In re Taft, 133 Fed. 511, 66 C. C. A. 385 ; In re PettingiU & Co., 
137 Fed. 840, 70 C. C. A. 338; Steiner v. Marshall, 140 Fed. 710, 72 
C. C. A. 103; In re Roadarmour, 177 Fed. 379, 100 C. C. A. 611; 
Hall V. Reynolds, 224 Fed. 103, 139 C. C. A. 659 

[2, 3] For this reason the pétition to dismiss interposed in this court 
should perhaps be granted; but in any event we agrée with the con- 
clusion of the court below on the merits of the question involved. 
When an order is made setting aside a homestead to a bankrupt, 
whether the homestead be exempt under the laws of the state or vm- 
der the laws of the United States, the order of necessity carries with it 
ail growing and unmatured crops. The homestead is allowed to the 
debtor in order that he may support himself and his family, not as 
a mère shelter from the éléments; and if lie is not entitled to use and 
retain the growing crops, well may he ask why is the homestead set 
apart at ail. Let us now view the subject in the light of the author- 
ities. The question, of course, is one of local law, to be determined 
by référence to the laws of the state as construed by its highest court. 
Our attention bas not been called to any décision of the Suprême Court 
of Montana, but a number of fédéral cases are cited where the ques- 
tion bas been decided adversely to the homestead claimant. 

In Re Cofl^man (D. C.) 93 Fed. 422, it was held that crops growing 
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on a homestead set apart under the laws of the state of Texas at the 
time of an adjudication in bankruptcy are not exempt, and must be 
surrendered to the trustée in bankruptcy. This décision, liowever, is 
clearly in conflict with the repeated décisions of the highest court of 
that state. Alexander v. Holt, 59 Tex. 205; Parker v. Haie (Tex. 
Civ. App.; 78 S. W. 555; Staggs v. Piland, 31 Tex. Civ. App. 245, 
71 S. W. 762; Moore v. Graham, 29 Tex. Civ. App. 235, 69 S. W. 
200. In re Daubner (D. C.) 96 Fed. 805, from the District of Oregon, 
and In re Hoag (D. C.) 97 Fed. 543, from the Western District of 
Wisconsin, are based largely on the décision in the Coffman Case, and 
not upon décisions of the local courts. 

In Re Sullivan, 148 Fed. 815, 78 C. C. A. 505, from the District of 
lowa, the court held that ripe corn standing in the field on a home- 
stead was not exempt. Whether the court intended to distinguish be- 
tween ripe corn and other growing crops does not appear from the 
opinion ; but in any event the décision seems to be opposed to the déci- 
sion of the Suprême Court of the state of lowa in Morgan v. Rountree, 
88 lowa, 249, 55 N. W. 65, 45 Am. St. Rep. 234. In the latter case it 
was held that moneys due for rent of a homestead are exempt from 
exécution, and in referring to certain cases relating to growing crops 
the court said: 

"It is clear that sucli crops are not exempt under statutes exempting Per- 
sonal property, unless specified thereln. Such crops, if exempt, must, in the 
absence of such spécifications, be so under the law exempting the homestead. 
The reasonlng in thèse cases seems to us to lose sight of the spirit and pur- 
pose of the law exempting homesteads. The conflict in the cases is explained, 
in part at least, by the différences in the statutes of thes« states. It wiîl be ob- 
served, however, that in none of them is it held that crops, whlle growing up- 
on the homestead, are not exempt. To answer the question certified, we must 
ascertain the letter and spirit of our statute exempting homesteads. It is cer- 
tainly the spirit and purpose to exempt, not only the homestead, but also the 
use thereof, for without the use the exemption would be valueless. It is not 
simply as a place of shelter, a place in which to live, that homesteads are ex- 
empt, but also as a means of making a living, as is shown by the exemption of 
one-half an acre in town, 40 acres in the country, and the shop or building, 
when situated on the exempt ijremises, In which the head of the family car- 
ries on his business. The use of the homestead, as well as the homestead It- 
self, Is unquestionably exempt so long as the homestead character is main- 
tained. When the homestead is terminated, by abandonment or otherwise, the 
exemption ceases; but In this case It was not terminated. We thlnk it is in 
harmony with the évident spirit and purpose of our statute to hold that the 
head of a family owning a homestead has the right to hold as exempt, not only 
the homestead and its use, but also crops or money which he may dérive from 
its use while the property continues to be his homestead. If the liomcstead is 
terminated by abandonment or otherwise, the exemption ceases. To hold that 
the owner of e homestead can only hold as exempt such proceeds of its use 
as the industry of him*;elf or family has produced would be in many cases to 
deny the benefits of such exemption entirely." 

And in concluding its opinion the court said: 

"We are clearly of the opinion that proceeds derived from the use of 
the homestead whlle it remained such are exempt to the head of a family." 

The court in the Sullivan Case disposed of the décision of the state 
court by saying that so much of the opinion as related to growing crops 
•was obiter. With this conclusion we are unable to agrée. The state 



<2 231 FEDERAL RErORTER 

court was discussing tlie nature of the homestead, with ail its inci- 
dents, and, while only the question of rents was there involved, yet 
the rents and products of a homestead are so closely related that what 
is said of the one is of necessity apphcahle to the other. 

In re Friedrich (D. C.) 199 Fed. 193, from the District of Minne- 
sota, was based on the ruling in the SulHvan Case from the same cir- 
cuit, in the absence of any controlling décision by the Suprême Court 
of the State. 

The courts which hold that growing crops arc not exempt lose sight 
of the objects and purposes of homestead laws, and the reasons for 
their décisions are by no means conchisive. Thèse reasons are, first, 
that growing crops may be sold or mortgaged; and, second, that tlie 
exemption statutes do not specifically exempt them. But the power 
of aliénation is incident to the ownership of ail property, exempt or 
nonexempt. The homesteader may dispose of his homestead, and of 
his other exempt property as well; he may dispose of his household 
furniture, and even of his clothing; but it does not follow from this 
that a sheriff or trustée in bankruptcy may seize them. Growing crops 
are not specifically exem]3ted by statute; but neither are growing trees, 
fences, or buildings. They are each and ail exempt, however, in our 
opinion, by necessary implication. A growing crop will pass by a saie 
of the land, unless expressly reserved, and, as alrcady stated, an order 
setting aside a homestead is équivalent to a sale or other transfer. The 
reason for the exemption of crops growing on a homestead, given by 
the Court of Civil Appeals of Texas in Moore v. Graham, supra, is, 
in our opinion, unanswerable : 

•'The occupation by tlie liead of a fainily of a homestead for agriculture is 
for the purpose of realizlng therefrom somotliiug to support himsclf and fam- 
ily, rather thaii to eniploy It as a mère place whe.vein to shelter him and them 
from the winter's cold or suuimer's beat. If the exemption exteuded to him 
does not iuclude an uugathered crop, whether matured or not, it is of no bene- 
flt to the owner. In such an event he and his wife and chlldren would only 
havc the privilège of standing in the house or yard, and seeing an otticer In- 
vade tTieir fleld, and take possession of, hy virtue of an attachment or exécu- 
tion, the crops growing or standing tliereon, and appropriate the fruits of 
♦ heir toil, without any benefit from wlmt the law was intended to secure 
them." 

We see no distinction between crops growing on a homestead claim 
existing under the fédéral statutes and crops growing on a homestead 
set apart by state laws. Perhaps the reason for upholding the exemp- 
tion in the former case would be stronger than in the latter: but in 
either case to set aside a homestead to an unfortunate debtor in the 
spring, and permit a trustée in bankruptcy to invade it ia the fall and 
carry away the crops, is to keep the word of promise to the ear and 
break it to the hope. 

The judgment of the court below is afïirmed. 

GILBERT, Circuit Judge (dissenting). Section 6 of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 548 [Comp. St. 1913, § 
9590]) provides that the act shall not afïect the allowance to bank- 
rupts of the exemptions prescribed by the state la.vs in force at the 



OLMSTED-STEVENSON CO. V. MILLER 73 

tinie of filing the pétition ; and section 70a (section 9654) provides 
tliat the trustée of the bankrupt's estate shall be vested by opération 
of law with the title of the bankrupt as of the date vvhen he was ad- 
judged a bankrupt, "except in so far as it is to property which is ex- 
empt," to ail property which prior to filing the pétition "he could 
hâve by any means t'ransferred," etc. The property hère involved 
could hâve been transferred, for it is settled by the statutes and déci- 
sions of Montana that the owner may mortgage a growing crop. 
Brande v. Babcock Hardware Co., SS Mont. 256, 88 Pac. 949, 119 Am. 
St. Rep. 858. And being transférable under the laws of the state of 
Montana, it passed to the trustée, unless it was property which was 
exempt. 

It is not contended that it was exempt under the laws of Montana, 
but it is said that it is exempt for the reason that it was a crop pro- 
duced upon land which the bankrupt held as a homestead entry un- 
der the public land laws of the United States. It may be conceded 
that growing crops on such a homestead claim are not subject to ex- 
écution ; but the test question hère is not whether the crops were sub- 
ject to exécution, but whether they could hâve been transferred by 
the voluntary act of the owner. That thcy could bave been so trans- 
ferred is not questioned. And it is not denied that in every case in 
which the right of the trustée in bankruptcy to growing crops on the 
homestead land of the bankrupt bas been called in question in the féd- 
éral courts the right bas been sustained. In Re Cofïman (D. C.) 93 
Fed. 422, it was hcld that a bankrupt cannot claim as exempt prop- 
erty a crop of cotton growing on his homestead at the time of the 
adjudication in bankruptcy, although an exécution could not hâve 
been levied upon the property before its severance. The court said : 

"But in a case of voluntary banlcruptcv, wliere the bankrupt cornes for- 
waril and tenders ail of his j)ropertj' subject to exécution, to be applied rat- 
aWy on his debts, in order that he may reap the benefits of the lîaukruptcy 
Act, the question may well be asked: Docs he not, by his act, extend an 
invitation and give warrant to the trustée to conie upon his lioniestead and 
gather that which belongs to his creditorsV" 

In re Daubner (D. C.) 96 Fed. 805, was a case in which the grow- 
ing crop of the bankrupt was upon land acquired by the latter under 
the United States Homestead Law (Act Cong. May 20, 1862, c. 75, 
12 Stat. 392). The court held that the crop passed to the trustée. 
The court said: 

"TJpon a sale of the land tlic growing crops, unless reserved, would i)ass to 
the purchaser; but they are capable of reser\-ation and of mortgage and sale 
by tlie owner of tbe land, and when smli owner voluntarily goes Into bank- 
ruptcy he nuist be held to intend that sueli of bis property and rights as are 
tbe subject of disposition by him, and are not e.vpressly exempt, shall vest in 
the trustée for the benefit of creditors. Sucli crops are the fruits of the bank- 
rupt's industry, or of liis investment of money, or both." 

So in Re Hoag (D. C.) 97 Fed. 543, it was held that the bank- 
rupt may not claim as exempt crops growing on his homestead at 
the time of fîling his pétition in bankruptcy. In Re Sullivan, 148 Fed. 
815, 78 C. C. A. 505, the Circuit Court of Appeals for the Eighth Cir- 
cuit affirmed the District Court for the Northern District of lowa in 
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holding that corn standing in the field on tlie homestead of the bank- 
riipt, wliich had fully matured at the date of tlie bankruptcy, is not 
exempt under the homestead exemption statute of lowa. In Re Fried- 
rich (D. C.) 199 Fed. 193, the ruling of In re Sullivan was followed. 

But it is held by the majority of this court that those décisions are 
ail to be disregarded, for the reason, it is said, that in two of them 
the courts erroneously construed the décisions of the state courts, 
which they professée! to follow, that the décision in Re Cofïman was 
in conflict with the décisions of the Suprême Court of Texas in Alex- 
ander v. Holt, 59 Tex. 205, Parker v. Haie (Tex. Civ. App.) 78 S. 
W. 555, Staggs v. Piland, 31 Tex. Civ. App. 245, 71 S. W. 762, and 
Moore v. Grahani, 29 Tex. Civ. App. 235, 69 S. W. 200. Ail of those 
cases exccpt the first were decided after the décision in Re Cofïman. 
In Texas, as in some other states, a distinction has been made be- 
tween crops growing on a homestead and crops which hâve been 
gathered and severed from the soil; and it is held that the former 
take the character of the land as to exemption, but that the latter do 
not. The décisions so cited from Texas sustain that rule. It is a mis- 
take to say that In re Cofïman is in conflict with them. In that case 
the court held that, where the homestead laws of the state do not in- 
clude growing crops, the bankrupt cannot claim as exempt property 
the crop growing on his homestead at the time of the adjudication in 
bankruptcy, although an exécution could not bave been levied upon 
such crop before its severance, and that if, after the appointment of 
the trustée, the bankrupt gathers and removes the crop, he must sur- 
render the same or the proceeds of the sale to the trustée. The court 
in that case cited the décisions of the Suprême Court of Texas to sus- 
tain the conclusion so reached. 

So it is said that the décision of the Circuit Court of Appeals for 
tlie Eighth Circuit in Re Sullivan is in conflict with the décision of 
the Suprême Court of lowa in Morgan & Hunter v. Rountree, 88 
lowa, 249, 55 N. W. 65, 45 Am. St. Rep. 234. But the Circuit Court 
of Appeals carefully considered and distinguished Morgan & Hunter 
V. Rountree. That was a case in whicli the Suprême Court of lowa 
had held that the homestead law of that state created an estate which 
the owner thereof may enjoy, and that, if he cannot conveniently ré- 
side on the homestead, he may lease it and enjoy the rent rescrved 
with like immunity from claims of creditors as would attach to the es- 
tate itself. The Circuit Court of Appeals held tluit the Suprême 
Court of lowa, in construing the state statute of exemption, had not 
decided that the crops growing on an exem]>t homestead are for that 
reason alone exempt from liability to creditors of the owner of tlie 
homestead. 

Many of the reported cases on the subject of exemptions of crops 
raised upon homesteads are controlled by the provisions of the state 
statutes whereby the homesteads are created. Ail of those statutes 
recognize that the occupation of homestead land is for the purpose of 
realizing therefrom something to support the claimaiit and his fam- 
ily, and in some states express exemption is made of ail produce, 
rcnts, or profits arising from the homestead land, and in most states 
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provisions are made for the protection of the rights of the homcstead 
claimants. Generally speaking, the right preserved is the right to en- 
joy a home and the land on which it is situated from liability to forced 
saie to pay the debts of the owner, with certain restraints upon his 
right of ahenation, but with the power to waivc, abandon, or ter- 
minate the right. 

The possessory right to land under such state statutes differs widely 
from the right of the settler upon a homestead under the public land 
laws of the United States. That right is subject to no limitation or 
restraint, except that the lands acquired by homestead entry shall not 
in any event become liable for the satisfaction of any debt contracted 
prior to the issuing of the patent therefor. The homestead involved 
in the présent case is of the latter class. The right of the claimant 
to the products of the land is not affected by any provision of a 
State statute, and, of course, it cannot be affected by any décision of 
the courts of the state in which the land lies. The question hère is 
purely one of the effect of the laws of the United States. Under those 
laws no right of the bankrupt in the land of the homestead claim 
passed to the trustée. But the right to the growing crops was sub- 
ject to transfer by the bankrupt at the time when the pétition in bank- 
ruptcy was fîled. It was property which he could hâve "transferred," 
as provided in section 70a. As was said by Judge Sanford in Re Bur- 
nett & Ce. (D. C.) 201 Fed. 162: 

"The mère fact that the property could not hâve been levied upon and sold 
at the date of the adjudication vvould not iirevent the bankrupt's tltle from 
passing to the trustée, if it were property which the bankrupt could by any 
nieans hâve transferred." 

The décisions of the fédéral courts, so far as they hâve considered 
the question hère involved, sustain the doctrine which may be thus 
expressed: When a homestead entryman voluntarily files his pétition 
in bankruptcy and asks the court to déclare him a bankrupt, and to 
accept his estate, and to discharge him from his liability to creditors, 
the trustée becomes vested of ail the bankrupt's transférable prop- 
erty, except that which is exempt under the law of the state ; that if 
a portion of the bankrupt's property is a growing crop, which his la- 
bor and money hâve produced upon a homestead, which he holds un- 
der the laws of the United States, and such growing crop is not ex- 
empt under the law of the state, lie should be held to surrender with 
it to the trustée the right to enter upon the land, if necessary to re- 
move the crop therefrom; and that where, as hère, the bankrupt has 
harvested the crop, he should be required, as was ordered by the réf- 
érée in the case at bar, to surrender the same or the proceeds thereof 
to the trustée, reserving to himself the cost and expense of raising and 
harvesting the crop. 
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OLMSTED-STKVENSON CO. v. LANGDORF.* 

In re LAXGDORF. 

(Circuit Court of Appeals, Nintli Circuit. Marcli G, 1910.) 

Ko. 2C27. 

Pétition for Révision of a Certain Order of tlie District Court of tlie United 
Statew for tlie Distrif't of Montana, iu Bankruptcy ; George M. Bourquiu, 
.Tudsie. 

Jn the uiatter of S. A. I>ang(lorf, l)anlvrupt. On pétition by tlie Olni^ted- 
Stevenson Conii)aiiy for revision, under Bankr. Act July 1, 1S!)!S. c. 541, § 24b, 
30 Stat. 553 (Comp. St. 1913, § 9608), of an order in matter of law. Atfimied. 

Joliii B. Clayberg, of San Fi'ancisco, Cal., for petitioner. 

L. 1". Forestel], of San Francisco, Cal., aud Itodgers & Kodgers, of Anacoiida, 
Mont., for respondent. 

Before GII.Bl]iRT, ROSS, and HIJNT, Circuit Judges. 

PER CFRIAM. Afflrnicd, in accordance witli the stipulation of counsel for 
the respective parties, filed August 2.3, 1915, providing tlmt tlie above-entitled 
matter sliall abide tbe décision of this court as rendei'ed in the matter of Olm- 
sted-Stevensou C(\. a Corporation, Petitioner, v. R, S, iiiller, Bankrupt, lU^ 

siwudent, hi the Matter of K. S. Miller, a Bankrupt (No. 2G28) 231 Fed. 69, 

C. C. A. , and in accordance with the décision tbis day rendered by this 

court in the latter matter. 



CLYDE S. S. CO. V. WIIALEY et al. 

(Circuit Court of Appeals, Fourtli Circuit. February 2, 1916.) 

No. 1367. 

1. ALTERATION OF InSTKUMENTS <^:^" — lÎFfECT OF — "MATKKIAL ALTERATION." 

^Vhere plaiutilï's agent stored goods with vt'areliousemen, who issued 
roceipts in the naine of the agent, uot knowing tliat plaiutiff was the real 
party in interest, the substitution of the nanie of plaiutiff and erasure of 
the ageut's name froni the receipts was a "inateri'al altération," which, 
if made by a party in interest, would reuder the instrument void, despite 
the rule that the substitution of one name for another is iiumaterlal, 
when the name of the real party inteuded is iuserted. 

[Ed. Note. — For otlier cases, see Altération of Instruments, Cent. Dig. 
§§ 5-15 ; Dec. IJig. ©=>3. 

For other définitions, see Words and Plirases, First and Second Séries, 
Material Altération.] 

2. Axtebation of Instruments <©=3ll(2)- — Effect — Altération bt Strangek. 

A material change in a written instrument avoids it agaiust one party, 
only when it is made by the other party or with his cousent, and an al- 
tération by a stranger, or by an agent without authority, is only a spolia-» 
tion, not affectiug the instrument's validity. 

[Ed. Note. — For other cases, see Altération of Instruments, Cent. Dig. 
§§ 61-66, 68-71 ; Dec. Dig. <S=11(2).] 

3. Altération of Instruments <S=5ll(2) — Authority of Agent. 

A steamship coiupauy directed its agent to store goods with défendants, 
who were warehousenien. Défendants issued the receipts to the agent. 
Ueld, that for the agent to erase its name and insert that of its princi- 
pal, the steamship company, was not an altération preventlng the Compa- 
ny as au undisclosed principal from enforclng the contract, for an agent 
of a party to the instrument, not autliorized to change It, is deemed a 

©ssFor other cases see same topic & KEY-NUMBBH in ail Key-Numbered Digescs & Indexe» 
• Rehearing denied May 8, 1916. 
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stranger, and the agent, because authorized to store tlie goods, was not 
empowered to change tlie receipts. 

[Ed. Xote. — ^For other cases, see Altération of Instiiiments, Cent. Dlg. 
§§ 61-eG, C.8-71 ; Dec. Dig. <&=11(2).] 

4. Wakkiiousemen <®=>25(5) — Liability. 

Civ. Code S. C. 1902, §§ 1719-1721, respectively provide that wareliouse- 
men sliall not transfer or reuiove goods for whicli a reeeipt bas been given 
witliont tlie written assent of the ]>ersons holding the reeeipt, tliat ware- 
house receipts niay be trausferred by Indorsement and delivery, but that 
those provisions forbidding delivery of proiierty except on surrender and 
cancellation of the original reeeipt or the indorsement of delivery thore- 
ou, in case of partial delivery, shall not apply to property replevied or 
removed by opération of law. The agent of a steamship eonij)any stored 
its property with défendant warchonsenien, and they issued a reeeipt in 
the name of the agent. Thereafter the agent, having erased its name and 
inserted that of its principal, directed the warehousemen to deliver to it a 
portion of the goods. Ilcld that, as the original reeeipt was not produeed 
and canceled, nor was delivery indorsed thereon, the warehousemen were 
liable to tlie principal for delivery to the agent. 

[Kd. Note. — For other cases, see Warehousemen, Cent. Dlg. §§ 42-4.j ; 
Dec. Dig. <®=>2r)(.5).] 

In Error to the District Court of the United States for the East- 
ern District of South Carohna, at Charleston; Henry A. Middleton 
Smith, Judge. 

Action by the Clyde Steamship Company against W. B. Whaley and 
others. There was a judgment for défendants, and plaintiff brings er- 
ror. Reversed. 

J. P. K. Bryan, of Charleston, S. C, for plaintifï in error. 

Huger Sinkler and Nathaniel B. Barnwell, both of Charleston, S. 
C. (Whaley, Barnwell & Grimball, Mitchell & Smith, and Nathans & 
Sinkler, ail of Charleston, S. C, on the brief), for défendants in er- 
ror. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The Clyde Steamship Company brought 
this action to recover $3,592.52, the value of 38 baies of burlaps stored 
with W. B. Whaley and A. Hasell Heyward, doing business as ware- 
housemen under the name of Boyce's Wharf. By consent the cause 
was tried without a jury. The District Judge found that the plaintiff 
should recover nothing, and that the défendant should recover $391.50, 
its undenied counterclaim for storage. Judgment was entered accord- 
ingly, and the cause comes hère on error assigned in the rejection of the 
plaintiff's claim. 

The facts are not in dispute. In November, 1907, the Clyde Steam- 
ship Company held 251 baies of burlaps in Charleston under bill of 
lading calling for delivery to the order of the consigner. The ship- 
ment was intended for the Goldsmith Manufacturing Company, and 
was to be delivered to that company on présentation of the bills of lad- 
ing duly endorsed. The Steamship Company, being pressed for room 
on its wharf, asked the Goldsmith Company to arrange for it the stor- 
age of the burlaps at some other wharf pending the présentation of 

©=>For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexe» 
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the bills of lading. Accordingly the Goldsmith Company arranged to 
store the goods with Whaley and Heyward on Boyce's Wharf ; and 
the Steamship Company had the goods delivered there. The agency 
of the Goldsmith Company was not disclosed to Whaley and Heyward, 
and they issued warehouse receipts for 277 baies of burlaps in the 
name of the Goldsmith Company as if it were the owner of the en- 
tire lot. Afterwards the Goldsmith Company in accounting with the 
Steamship Company admitted that it had received and stored for the 
Steamship Company on Boyce's Wharf 251 baies of burlaps, and turned 
over the warehouse receipts for that number of baies, from which it 
had erased its own name and written in the place of it the Clyde 
Steamship Company. On the same day it gave a written order to 
Boyce's Wharf directing that 229 baies — 22 baies short of the 2,51 
baies — be held for the order of the Steamship Company, and the re- 
maining 48 baies of the 277 baies for its own order. Whaley and Hey- 
ward knew nothing of the altération of the receipts or their delivery 
to the Steamship Company ; but they delivered to the Steamship Com- 
pany the 229 baies according to the written order of the Goldsmith 
Company. On the other hand, the Steamship Company took the re- 
ceipts for the 251 baies from the Goldsmith Company, supposing that 
the altération had been made before their delivery to the Goldsmith 
Company. At the trial the plaintiff relied on the receipts, and proof 
of the agency of the Goldsmith Company as évidence of its right to 
recover the value of 22 baies, the différence between 251 baies called 
for by the receipts turned over to it by the Goldsmith Company and 
229 baies, the number received by it from Boyce's Wharf. The Dis- 
trict Judge held that the erasure of one name and the substitution of 
the other was a material altération, which annulled the receipts, and 
that therefore no recovery could be based on them. 

[1] The rule is too well settled for serious discussion that the era- 
sure of the name of the payée or obligée in a written instrument and 
the insertion of the name of another person is a material altération, 
and that such an altération when made by a party in interest will 
render the instrument void. The rule is founded upon the public ne- 
cessity that written instruments should be kept inviolate, and upon the 
principle that the writing as made by both parties binds and not that 
which one of the parties has attempted to substitute. Steele v. Spencer, 

1 Pet. 552, 7 L. Ed. 259; Ann. Cas. 1913C, 180, note; 10 Am. Dec. 267, 
note ; 86 Am. St. Rep. 80, note ; 35 L. R. A. 464, note ; 1 R. C. L. 973 ; 

2 Corpus Juris, 1214; Sanders v. Bagwell, 32 S. C. 238, 10 S. E. 946, 
7 h. R. A. 743; White v. Harris, 69 S. C. 65, 48 S. E. 41, 104 Am. 
St. Rep. 791. A limitation of the rule is that the substitution of one 
name for another is not a material altération, where it amounts to 
nothing more than inserting the real name of the party intended. Such 
a change does not alter the instrument, for the person intended, though 
incorrectly named, could be shown by paroi. Mouchet v. Cason.& 
Hill, 1 Brev. (S. C.) 307; Hanrick v. Patrick, 119 U. S. 156, 7,Sup. 
Ct 147, 30 L. Ed. 396; 22 Ann. Cas. 1045, note. Manifestly the era- 
sure of the name "Goldsmith Manufacturing Company" and the sub- 
stitution of the name "Clyde Steamship Company" was a material 
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altération; it was not the mère giving of the real name of the party in- 
tended, for Whaley and Heyward did not know the Steamship Com- 
pany in the transaction. 

[2, 3] There is, however, another rule as well estabHshed as that 
just stated. A material change in a written instrument avoids it 
against one party only when it is made by the other party or with his 
consent, and a change made by a stranger (that is, one who has no légal 
interest in the instrument) without authority f rom the party in interest 
is only a spoliation, not affecting its validity. An agent of a party 
to the instrument not authorized to change it is in this sensé a stranger 
without légal interest, and a change made by such agent does not 
destroy the paper, but leaves it a valid contract binding according to 
its original form. Flinn & Hart v. Brown, 6 S. C. 229; Equitable 
Mfg. Co. V. Allen, 76 Vt. 22, 56 Atl. 87, 104 Am. St. Rep. 915 ; Langen- 
berger v. Kroeger, 48 Cal. 147, 17 Am. Rep. 418; Burgess v. Blake 
(Ala.) 86 Am. St. Rep. 103, note; White Sewing Machine Co. v. 
Dakin, 86 Mich. 581, 49 N. W. 583, 13 L. R. A. 313; Gleason v. 
Hamilton, 138 N. Y. 353, 34 N. E. 203, 21 L. R. A. 210; Vander- 
ford V. Farmers' & M. N. Bank, 105 Md. 164, 66 Atl. 47, 10 L. R. 
A. (N. S.) 129; 2 Corpus Juris, 1336; Kingan & Co. v. Silvers et al., 
13 Ind. App. 80, 37 N. E. 413 ; Tulane University v. O'Connor et al., 
192 Mass. 428, 78 N. E. 494. The altération of the agent does not 
destroy the instrument, even when the other contracting party makes 
the obligation to the agent in his own name supposing him to be the 
principal. In that case, in the absence of fraudulent concealment on 
his part, the principal, being the real party in interest, has the right 
to enforce the contract in its original form upon proof that the nominal 
payée or obligée was his agent. 

In Hunt V. Gray, 35 N. J. Law, 227, 10 Am. Rep. 232, John T. Hunt 
sold a horse for George Hunt and took the note of the purchaser to 
himself as payée without disclosing his agency. He altered the note 
without the consent of George Hunt. In holding that the altération 
did not annul the paper, Chief Justice Beasley said : 

"Tlie altération of tliis note was not the aet of the plaintlflf, because the per- 
son who made it was not his agent for that purpose. Thèse were the facts: 
John T. Hunt was the agent who sold the plaintilï's horse for him ; in that 
transaction he took * * * it to the hank and had it discounted, the pro- 
ceeds going to the plaintiff. From thèse circumstances an authority to alter 
this note cannot be Inferred. It was not an act tliat properly appertained to 
the transaction to which the agency related. It could not hâve been within 
the eonteniplation of either the principal or the agent, at the time of the cré- 
ation of the agency. Consequently, the act must be regarded as though donc 
by a stranger, without the concurrence, express or implied, of the plaintiff." 

The rule is thus well stated in Spreng v. Juni, 109 Minn. 85, 122 
N. W. 1015, 18 Ann. Cas. 222: 

"The owner of a proniissory note, in wliich a third party is named as payée, 
niay maintain an action upon it, without indorsement, upon proof of such 
ownership by évidence other than the note. Cassidy v. Faribault First Na- 
tional Banlv, 30 Minn. 86, 14 N. W. 363. Again, a change in a written con- 
tract by a stranger thereto is not an altération, but a spoliation, which does 
not avoid it, and the obligée may enforce It in its original form, as if no 
change had been made. If the cliange is made by an agent having no author- 
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ity wliieh Inclutles tlie mnking of sxich change, It does not avoM tbe contract, 
uriless ratified by tlie principal. 3 l'âge on Coutracts, 1514, 1515; Ames v. 
Jîrowii, 22 Jllnn. 257." 

The reason of the riile that a change macle by an agent, who had 
authority to take the paper, but not to aller it, does not destroy it, is 
well illustrated by the case now under considération. To reduce the 
matter to its simplest form, let it be assumed that the goods are still 
in the possession of Boyce's Wharf. The Steamship Company owned 
the goods. The agency of Goldsmith Company was Hmited to the 
storage and taking the receipts. The receipts in whatever form taken, 
being for the goods of the Steamship Compau)' were also the prop- 
erty of the Steamship Company, and it could recover upon them upon 
proof that the Goldsmith Company was their agent in storing the goods 
and taking the receipts. Would the fact that the Goldsmith Company 
altered the receipts without authority from the Steamship Company 
make them of no effect? It seems plain on principle and under the 
authorities cited that the question must receive a négative answer. 
The authority of an agent to destroy by altération a paper taken on 
behalf of bis principal is not to be presunied, and there was no évi- 
dence of authority to aller. On the contrary, the fact was that the 
Steamship Company took the receipts without knowledge of an altéra- 
tion after delivery, supposing that its own name had been inserted be- 
fore delivery of the receipts. 

Under the circumstances we cannot rcsist the conclusion that the 
unauthorized change made in the receipts by the agent was a mère 
spoliation ; that they were valid instruments in the hands of the Clyde 
Steamship Company, and the Steamship Company would be entitled 
to recover on them upon proof of the agency of the Goldsmith Com- 
pany if the goods were still in the hands of the warehousemen. 

[4] This brings us to the question whether the warehousemen are 
protected from the plaintilï's claim by delivery to the Goldsmith Com- 
pany, because they had received the goods from the Goldsmith Com- 
pany and delivered them to that company without notice of the Steam- 
ship Company's interest. We express no opinion as to wliat would be 
the rights of the parties under the common law or the rules of equity, 
because the question is answered by the statutes of South Carolina 
in force at the date of thèse transactions. 

Section 1719, Code of 1902, prohibits warehousemen from trans- 
ferring or removing beyond their control goods held on storage for 
which a receipt has been given without the written assent of the per- 
son or persons holding such receipt. 

Section 1720 provides that warehouse receipts — 

"may be trnnsferred by indorsement and deliver;^' th(>roof, to tlie piu-ehnser or 
pledgee, signed by the person to whom the receipt was origiually given, or by 
an endorsee of such receipt ; and any person to wliom the saine may be so 
transferred shall be deemed and taken to be the owner of tbe goods, wares 
and merehandise therein specified, so far ns to gi^-e validity to any pledge, lien 
or transfer made or created by such person or persons ; but no property shall 
be delivered except on surrender and caneellation of said original reeelpt or 
the eudorsement of such delivery thereon in case of partial delivery. The as- 
signment of warehouse receipts which shall hâve the words 'Not Negotiable* 
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plainly written or stamped on the face thereof shall net be effective until re- 
corded on the books of the vvarehousemen issuing them." 

Section 1721 provides: 

"So imich of the preceding sections 1719 and 1720 as forbids the delivery of 
property except on surrender and caueellatiou of the original receipt or the 
ondorsement of isueh delivery thereon, in the case of partial delivery, shall not 
apply to property replevied or renioved by optM'ation of law." 

Other sections of the statute make the delivery of goods by a ware- 
houseman without surrender or cancellation of the receipts a criminal 
offense, and give a right of action against the warehouseman in favor 
of any person sustaining damages either immédiate or consequential 
by reason of such violation of the statute. 

The provision of the statute that goods in storage should not be de- 
livered except on surrender and cancellation of the receipt, or indorse- 
ment thereon in case of partial delivery, was as much a part of the con- 
tract as if it had been written in the receipts by the warehousemen. 
Hence the Steamship Company, which rightfuUy acquired and held the 
receipts as its own property, was authorized to rely on this provision 
of the law as a part of the contract. Indeed we cannot doubt that one 
of the purposes of the law was to meet just such conditions as hâve 
hère arisen. Business men as a rule must deliver their goods to ware- 
housemen through agents. But the owner is in a degree protected 
against fraud and mistake of his agent in having the receipt made out 
in his own name, by the statute which forbids the warehousemen to 
deliver the goods to the depositor or any other person without the 
production of the receipt and due entry of the delivery. If he de- 
livers without the production of the receipt it is at his own risk. 
The statute is also a benefîcent protection to the warehouseman against 
claimants who do not présent the receipts. 

Even as to bills of lading which do not fall under the statutes above 
cited, Chief Justice Mciver said for the Court in National Bank of 
Chester v. Atlanta & Charlotte Air Line Railway Company, 25 S. C. 
224: 

"It is trne that a carrier may safely deliver goods intrusted to hini for 
transportntion to tlie person rightfully entitled to reeeive them, even without 
the ))roduction of the bill of lading. but in such a case he takes upon himself 
the burden of showing that the delivery was to the proper person, and this 
he innst show as a matter of défense ; for wben it is once sbown that he bas 
delivered the goods to one not holding the bill of lading, a prima faoie case is 
niade out against him, wliich can only be rebutted liy showinpr that although 
he made tbe delivery without the production of the bill of lading, yet he bas 
in fact delivered to the very person who, according to the ternis of the bill of 
lading, was entitlrd to reeeive the goods. In other words, the bill of lading in 
his contract by which he agrées to deliver the goods entrusted to iilm for trans- 
portation to the person named therein or to his onler ; and if he delivers them 
to any one else and loss ensues to the person entitled to reeeive the goods, he 
becomes liable." 

The Svtpreme Court of the United States has laid down the rule as 
to warehouse receipts that the obligation of the warehouseman is 
''not to deliver without a surrender of the receipts." "The duty of 
the warehouseman is performed when he gets the property into his 
own possession before he issues the receipt, and transfers that posses- 
231 F.— 6 
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sion when demanded to the lawful holder of ihe receipt." Insurance 
Co. V. Kiger, 103 U. S. 352, 26 L. Ed. 433. Under a statute prohibit- 
ing a warehouseman from transferring or removing beyond his im- 
médiate control goods for which a receipt ha,s been given without the 
written consent of the holder and the production of the receipt, the 
Court of Appeals of Kentucky held that no one could obtain the prop- 
erty except the holder of the receipt and that the warehouseman could 
assert no claim or set-off against the holder unless the receipt shows 
such right to exist. Cochran v. Ripy, 13 Bush, 495. 

It is regrettable that the loss must fall on the warehousemen who 
delivered the goods in good faith to the person who deposited them 
and to whom they issued the receipts. But the conclusion cannot 
be escaped that the loss was due to the violation by the warehousemen 
of an express provision of the statute upon the observance of which 
the Steamship Company as the lawful holder of the receipts had a 
right to rely for its protection. 

Reversed. 



SHUMPERT V. NATIONAL STATK BANK OF COTJ'JIBIA et al. 
In re LION FURNITIRB CO. 

(Circuit Court of Appeals, Fourth Circuit. Febniary 2, 1916.) 

No. 1SS9. 

3. Corporations <S=»477(1) — Mortgages — Considération -- Moktgaoes to 
Stociciioldbrs. 

A corporation and its sole stockholders conveyed ail of its assets to A. 
and W., who indorsed on the conveyance a traiisfer of the assets to th(> 
rorporation. The stockholders also transferred the stock to A. and W.. 
and new certitieates were issued in tlielr nanies and assigned to the former 
stockholders as security. A. and W. paid the former stockholders §7,(XX» 
in cash, and they and the corporation inade notes for .$22,500, to secure 
which a chattel mortgage was executed by the corporation. The corpora- 
tion was indebted to a bank, and the former stockholders made a new 
jiote to the bank, and assigned the notes and mortgage and stock cer- 
titieates as seeuiity. Payment-s were subsequejitly made on the notes and 
mortgage, part of which were paid to the bank, and ï>art, with the permis- 
sion of the bank, to the former stockholders. Hcld, that the transaction 
was in efCect a sale by the stockholders of their interest in the corpora- 
tion and a mortgage by the coi'poration of its assets to provide for pay- 
ment of its debts, and payment to the former stockholders of the agreed 
value of their Interest and the mortgage waa good as security lu the hands 
of the bank to the extent of the balance due on Its debt, sinee, when the 
former stockholders took up the corporation's note, sulwtltutlng their 
own, they became creditors of the corporation, and the mortgage to tlie 
extent of the debt was good in their hands, or the hands of their assignée. 
[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1859, 1865- 
1SC8 ; Dec. Dig. .g^lTTCl).] 

2. Corpokations <S=3478— -Mortgages— Valiiiity— Estoppel. 

The consent or permission of the bank to tlie payment of money by the 
corporation to the former stockholders lu no way affected the bank's 
rights, as it was under no dut,y to subse(iueut creditors to enforee payment 
of Its security, and had no authority to prohlblt the corporation Irom pay- 
iiig money to tlie former stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1S71; Dec. 
Dig. <S=:3478.| 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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3. COEPOBATIONS <S=>90(1) IXDEBTEDNESS— ASSUMING DEBTS OF STOCK- 

HOLDEBS. 

As a gênerai rule a corporation cannot legally bind itself fx» pay the 
purcliase price of stock sold by a stockholder to a third person, and this 
principle is embraced In the inhibition of Const. S. C. art. 9, § 10, and 
Oiv. Code 1912, § 2889, against the issuance of stocks or bonds save for 
labor, money, or property, and against ail fictitious increase of stocks or 
indebtedness. 

[Ed. >îote. — For other cases, see Corporations, Cent. Dig. | 444; Dec. 
Dig. €='99(1).] 

4. COEPOKATIOXS ©=99(1) INDEBTEDXESS — ASSDJIING DEBTS OF STOCK- 

IIOLDEES. 

Other stockholders and existing creditors, unless they hâve waived the 
rule or estopped themselves from asserting it, are always entltled to th(i 
protection of the raie that a corporation cannot bind itself to pay the pur- 
chase money of stock sold by a stockholder to a third person. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 444 ; Dec. 
Dig. ©=99(1).] 

5. CoEPORATio^'s (®=477(ù) — Indebtedness — Assumixg Debts of Stock- 

holders. 

As stockholders are the équitable owners of corporate proi)erty when 
outstandiiig debts hâve been pald, aud can by nierely formai légal pro- 
ceedings sell the property, transfer the légal tltle and divide the proceeds 
of the sale, they may in e(]uity bind the corporation by a sale or uiortgage 
for their own benefit as indivlduals as against themselves and ail others 
subsequently becoming creditors or stockholders, with fuU notice of the 
conveyance or mortgage and the purpose for which it was given. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1858; Dec. 
Dig. ®=»477(3).] 

6. CoBPOBATioKS <©=5542(3) — Indebtedness — AssuMiNG Depts of Stock- 

holders. 

Subséquent creditors of a corporation may attack a mortgage exeeuted 
by a corporation to secure a stockholder for the pui'cliase money o£ his 
stock, unless he bas notice by record or otherwise, not only of the existence 
of the mortgage, but of the purpose for which It was glven, as the law 
authorizes those dealing with a corporation to assume that the corporate 
assets are kept for corporate purposes, and that the proceeds of a cor- 
porate mortgage hâve been paid into the treasury of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2156 ; Dec. 
Dig. ®=542(3).] 

7. Corporations ®=>547(4) — Indebtedness — Assuming Debts of Stock- 

holders. 

A corporation and its sole stockholders exeeuted a joint Mil of sale of ail 
of its assets for a recited considération of $29,.500 to W. and A., who Indors- 
ed on the conveyance a transfer of the assets to the corporation. The stock- 
holders also transferred their stock to W. and A., and new certiflcates 
were issued in their names and assigned to the former stockholders as 
security. A. and W. paid $7,000 of the considération in cash, and they 
and the corporation ma de notes for $22,500, secured by a chattel mortgage 
of the corporation, attached to which was évidence that its exécution 
was authorized by A. and W. as directors and sole stockholders. The bllls 
of sale and mortgage were duly recorded. Ueld, that subséquent creditors 
were put on notice that the mortgage was exeeuted as part of the pur- 
chase by W. and A. of the stock in the corporation, and could not attack 
the valldlty of the mortgage. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2181; Dec. 
Dig. ®=j547(4).] 

<S=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



84 231 FEDEUAL REPOEÏKR 

Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Charleston, in Bankruptcy; Hen- 
ry A. Middleton Smith, Judge. 

In the matter of the Lion Furniture Company, bankrupt. An order 
of the référée, denying a pétition of J. C. Shumpert, trustée, to set 
aside notes and a mortgage in favor of the National State Bank of 
Cokmibia and others, was approved and confirmed by the District 
Court, and the trustée appeals. Affirmed. 

Hunter A. Giljbes, of Cokimbia, S. C, for appelkurt. 
W. M. Shand, of Cokmibia, S. C. (Shaink Bcnct, Shand & Mc- 
Govvan, of Coknnbia, S. C, on the brief), for appellees. 

Before PRITCIIARD, I^NAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Tlie Lion Furniture Company, a corpo- 
ration of South Carohna, was adjudicated a bankrupt on a voluntary 
pétition March LS, 1915. The following transactions took place on 
June 6, 1912: 

E. G. Cook and H. K. Cook, sole stockholders of the Company, 'and 
the Company itself, through E. G. Cook and II. K. Cook, its officers, 
executed to Jules N. Winsten and M. B. Abrams a conveyance of ail 
of the stock in trade and other assets of the corporation. The con- 
sidération mentioned in the conveyance was $29,500. Indorsed on this 
paper was a transfer or assignment, signed by Winsten and Abrams, of 
ail the assets back to the corporation for "valuable" considération. The 
Cooks transferred and assigned ail of the capital stock of the corpora- 
tion, of the par value of $10,000, to Winsten and Abrams. l'he cer- 
tificates of stock were canceled and new certificates issued in the name 
of Jules N. Winsten and M. B. Abrams, and thèse new certificates 
were then assigned in blank to the Cooks. Abrams and Winsten paid 
to E. G. Cook and II. K. Cook $7,000 in cash as part considération 
for the property transferred to them; and they and the corporation 
made notes for the reniainder of the purchase priée, $22,500, payable 
to the Cooks. A chattel mortgage was executed by the corporation 
through Winsten and Abrams, its officers, and Winsten and Abrams as 
individuals in favor of the Cooks for the purpose of securing the pay- 
ment of the notes, aggregating $22,500. The mortgage recites that 
the $22,500 is a debt of the corporation. It purports to convey ail of 
the assets of the corporation as security for the notes. Attached to 
the mortgage is évidence of the fact that the exécution of it was au- 
thorized by the directors, Abrams and Winsten, and by Abrams and 
Winsten, the sole stockholders. Both the conveyance and the mort- 
gage were duly recorded in the office of the clerk of court for Richland 
county. When thèse papers were executed the corporation was in- 
debted to the National State Bank of Columbia in the sum of $9,700, 
which was made up of $6,700 old indebtedness of the company, and 
$3,000 borrowed to aid in paying off mercantile creditors at the time 
of the transfer to Winsten and Abrams. 

Shortly after June 6, 1912, the Cooks made a new note to the bank 
for the $9,700 and assigned to the bank the notes and mortgage for 
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$22,500 and certificates for the entire capital stock as security. The 
corporation's notes for $9,700 were then canceled. The Cooks used 
the $7,000 paid them in cash in paying ail the other debts of the cor- 
poration existing on June 6, 1912. The corporation continued in busi- 
ness under the control and management of Winsten and Abrams, the 
sole directors and stockholders. Between June 6, 1912, and the adju- 
dication in bankruptcy the corporation made payments out of its as- 
sets on the notes and mortgage, aggregating 815,270.31. With the per- 
mission of the bank, part of this money was paid direct to the Cooks ; 
the balance was paid to the bank and credited on the note of the 
Cooks which the bank held. The bank continued to hold as security 
the notes and mortgage executed by the corporation. The Cooks now 
claim that there is owing by the corporation on the notes and mort- 
gage the sum of $9,856. The amount duc the bank on the note of 
Ihe Cooks secured by the assignment of the notes and mortgage of 
the corporation is $5,774.82. The assets of the corporation arising 
from a sale made under the order of the court amount to a little over 
$8,304. This money is held by the trustée pending the détermination 
of the question as to the validity of the mortgage and notes. 

[1 ] The transaction was in effect a sale by the stockholders of their 
interest in the corporation, represented by their stock, and a mortgage 
by the corporation of its assets to provide for (1) the payment of the 
corporate debts, and (2) the payment to the outgoing stockholders of 
the agreed value of their interest in the corporate assets after the 
payment of the debts. It seems clear that the mortgage of the corpo- 
ration was valid in the hands of the Cooks and in the hands of the 
bank, their assignée, to the extent of the balance due on the debt to the 
bank. That debt was admittedly a debt of the corporation ; and when 
the Cooks took it up by substituting their own notes in considération of 
the note and mortgage given to them by the Furniture Company, they 
became creditors of the corporation and were entitled to hold the 
mortgage executed to them at least to the extent of the debt of the 
corporation which they had settled with the bank. This being so, it 
is évident that the mortgage was good as a security in the hands of the 
bank, the assignée of the Cooks, to the extent of the balance due on 
its debt, which the Cooks had settled by a substitution of their own 
notes with the Furniture Company's mortgage as security. 

[2] We do not see that the consent or permission of the bank to the 
payment of money by the corporation to the Cooks, who claimed the 
corporate notes subject to the security of the bank's debt, could affect 
the bank's rights. The bank was not in control of the Furniture Com- 
pany; and it was under no duty to subséquent creditors to enforce 
the payment of its security. It had no authority to prohibit the cor- 
poration from paying money to the Cooks. No légal détriment can 
be allowed to resuit to the bank from not objecting to that which it 
had no power to prevent. It had a right to hold its security without 
enforcement as long as it saw fit. The mortgage therefore is good in 
the hands of the bank as security for its debt. 

After the payment of the balance due the bank, there will be a sur- 
plus in the hands of the trustée; and the question of difficulty is 
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whethef this should be paid to the Cooks, as holders of the remainder 
of the mortgage debt, or be distributed among the creditors generally. 
[3-5] The Constitution of South Carolina provides: 

"Stock or bonds shall net be îssued by any corporation save for labor doiio, 
or money or property actually recelved or suliscribed : and ail flctltious in- 
erease of stock or indebtedness shall be void." Section 10, article 9. 

The statute law of the state contains the sanie provision with sHght 
verbal variances. Code of 1912, § 2889. 

It is elementary that the légal title to corporate property is 
in the corporation, and not its stockholders, and that as a gên- 
erai rule a corporation cannot legally bind itself to pay the pur- 
chase mioney of stock sold by a stockholder to a third person. 
This principle is embraced in the Constitution and statutory in- 
hibition above quoted. The application of the principle dépends, 
however, upoti the position of those who invoke it. Other stockhold- 
ers and existing creditors are always entitled to the protection of the 
rule unless they hâve waived it or estopped themselves from asserting 
it. But when ail outstanding debts hâve been paid, the stockholders 
are the équitable cwners of the corporate property. They could by 
merely formai légal proceedings sell the property, transfer the légal 
title, and divide the proceeds of the sale; and it seems to foUovv that 
they may in equity bind the corporation by a sale or a mortgage for 
their own benefit as individuals as against themselves and ail others 
who subsequently become creditors or stockholders with full notice 
of the conveyance or mortgage and the purpose for which it was given. 
This is the conclusion of the courts of Maryland and Alabama in well- 
considered opinions. Swift v. Smith, 65 Md. 428, 5 Atl. 534, 57 Am. 
Rep. 336; First National Bank of Gadsen v. Winchester, 119 Ala. 
168, 24 South. 351, 72 Am. St. Rep. 904. 

[6] Nevertheless subséquent creditors may invoke the protection 
of the gênerai principle that a mortgage executed by a corporation to 
secure a stockholder for the purchase inoney of his stock, unless as 
a subséquent creditor he has notice by record or otherwise, not only 
of the existence of the mortgage, but of the purpose for which it was 
given. Notice of a mortgage is not notice that the proceeds hâve been 
applied to other than corporate purposes. On the contrary, the law 
authorizes ail who deal with a corporation to assume that ail of the 
corporate assets are kept for corporate purposes ; that the proceeds 
of a corporate mortgage hâve been paid into the treasury of the corpo- 
ration. If the proceeds hâve not been paid to the corporation by the 
mortgagee, but diverted to other purposes, then it follows that the 
mortgage in the hands of the mortgagee cannot be enforced as against 
a subséquent creditor without notice of the diversion of the proceeds 
of the mortgage. In a case like this the Circuit Court of Appeals of 
the Seventh Circuit thus well states the principle: 

"But It Is said that the creditors represented by the trustée in this case had 
knowledge of the existence of the mortgage, and must therefore hâve extended 
their crédit with notice of the facts. The contention clearly embodies a non 
sequitur. Knowledge of the présence on the records of the mortgage does not 
imply notice that out of the capital or assets of the corporation the share- 
holders were paying their individual debts. The mortgage on fllej so far as 
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the creditors knew, may hâve been executed for corporate purposes, its a ralla 
remainlng somewhere among corporate assets." In re Haas, 131 Fed. 232, 
65 O. C. A. 218. 

[7] The joint bill of sale of the Lion Furniture Company and the 
Cooks, as its only shareholders, to Abrams and Winsten for $29,500, 
the bill of sale of Abrams and Winsten back to the Lion Furniture 
Company, and the mortgage from the Lion Furniture Company and 
Abrams and Winsten to the Cooks to secure 52 notes, aggregating 
$22,500 were sufiScient on their face, when taken together, to put the 
public on notice of the nature of the transaction. As we hâve endeav- 
ored to show, those who credited the company with this notice of the 
mortgage and the purpose for which it was given are not in a position 
to attack its validity, 

Affirmed. 



In re SOUTHERN ARIZONA SMELTING CD.* 

MARTIN V. FREEMAN. 

(Circuit Court of Appeals, Nlnth Circuit Marcli 20, 1916.) 

No. 2697. 

1. Baîîkruptcy <@=>51 — Adjudication — Voluntary BANKRtrPTCY — "Bank- 

bupt" — "Person." 

BanUraptcy Act July l, 1898, c 541, § 1 (1), 30 Stat. 544 (Comp. St. 1913, 
§ 9585), defines a "person" against whom a pétition has been flled as in- 
cluding a person who has filed a voluntary pétition, and déclares (4) that 
the term "bankrupt" shall include a person against whom an Involun- 
tary pétition has been filed or who has filed a voluntary pétition or who 
has been adjudged a bankrupt, and (19) that the term "persons" shall 
include corporations. Section 3 (5) déclares that for one to admit in 
writing his inability to pay his debts and willingness to be adjudged a 
bankrupt constitutes an act of bankruptcy. A corporation flled a volun- 
tary pétition in bankruptcy reciting its inability to pay its indebtedness 
and that it had exhausted its ability to borrow money to procure funds for 
the care and préservation of its property and deelared Its willingness to 
be adjudged a bankrupt and surrender its property for the benefit of credi- 
tors, Held that, as the filing of the pétition constituted an act of bank- 
ruptcy, a creditor could not, though a question of jurisdiction may be 
always inquired into, attack an adjudication of bankruptcy on the ground 
that the corporation was not actually insolvent ; for, unlesg a dismlssal 
of the pétition is sought, the averments of insolvency are not issuable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 49; Dec. 
Dig. <S=>51. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bankrupt, Person.] 

2. Bankruptcy <g=>51 — Adjudication — Time for Makino. 

XJnder Bankruptcy Act, § 59a (section 9643), declaring that any qualifled 
person may file a pétition to be adjudged a voluntary bankrupt, the court 
may, immediately upon the filing of a voluntary pétition, adjudicate 
the petitioner a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent, Dig. § 49; Dea 
Dig. <g=51.] 

3. Bankruptcy i®=>200(3) — Liens — Voluntary BANKBUPa'CY. 

Where, within four months after the property of a corporation was at- 
tached, it was adjudged a bankrupt on its voluntary pétition, the lien of 

^=5For other cases see same toplo & KEY-NUMBER in ail Key-Numbereil Digests & Indexe» 
• Rehearlng denled May 8, 1916. " 
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tlie attaehing creditors is vucated ; Bankruptcy Aet, § C>7f (section 9651), 
declariiig tbat ail levies, judsments, or attachmeuts obtaiued asainst an 
iusolveut sit any time witliin l'our montlis prior to tlie filing of a pétition 
in bankruptcy shall be null and void. 

[Ed. A'ote. — For other cases, see Bankruptcy, Cent. Dig. §§ 29i!-300; 
Dec. Dig. .S=)liOO(:j).] 

4. Baxkiwptcy <SS3]!)9' — Actions — Evidence. 

Where an attaeliment lien was rendered ineft'ective as an inenmhrance 
on adjudication of bankruptcy, liiquiry as to tlie bankrupfs insolvency at 
the time the attachment was levicd is imniaterial. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <©=>]',)!). ] 

Pétition to Revise in Matter of Law an Order of the District Court 
of the United States for the District of Arizona ; Wm. H. Sawtelle, 
Judge. 

In the matter of the bankruptcy of tlie Southern Arizona Sraelting 
Company, a corporation. Pétition by M. P. Freeman, as trustée of 
tlie estate of the bankrupt, against John H. Martin, as trustée of the es- 
tate of the Impérial Copper Company, a corporation, bankrupt. There 
was an order in favor of petitioner, and John II. Martin pétitions for 
revision. Order affirmed. 

Francis M. Hartman and Edwin F. Jones, both of Tucson, Ariz., 
for petitioner. 

Ellinwood & Ross, of Eisbec, Ariz., and Selim M. Franklin, of 
Tucson, Ariz., for respondent. 

Before GILBERT, MÔRROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. John FI. Martin, as trustée in bankruptcy 
of the Impérial Copper Company, a corporation, bankrupt, asks re- 
view of an order of the District Court for the District of Arizona 
made in the matter of the Southern Arizona Smelting Company, a 
corporation, bankrupt. 

The Impérial Copper Company was a(';udged a bankrupt upon an 
involuntary pétition on July 25, 1911. Ùpon August 21, 1911, M. 
P. Freeman was elected trustée in bankruptcy of the Impérial Cop- 
per Company; but about July 2, 1914, he resigned, and Martin, the 
petitioner herein, was elected to succeed him. When the Impérial 
Copper Company was adjudged a bankrupt, it was a créditer of the 
Southern Arizona Smelting Company in the sum of $28,887.71. On 
January 23, 1912, Freeman, as trustée of the copper company, brought 
action in the territorial court in Arizona against the Southern Arizona 
Smelting Company to recover upon this debt. About June 17, 1914, 
upon application of certain creditors of the copper company, the Dis- 
trict Court directed that the trustée should cause an attachment to 
issue in the action then pending before it, and that a levy should be 
made upon the property of the smelting company. Thereafter, on 
September 29, 1914, and within four months of the date of the levy 
of the attachment referred to, the Southern Arizona Smelting Com- 
pany filed its voluntary pétition in bankruptcy in the United States 
District Court for the District of Arizona, and upon the same day 
was adjudicated a bankrupt; and on October 31, 1914, M. P. Free- 

e;=3For otlier cases see same topic & KEY-NUMBEU in ail Key-Numbered. Digeata & lude.ves 



IN EE SODTHEEN ARIZONA SMELTING CO. 89 

man was elected as trustée in bankruptcy of the smelting company. 
Thereafter, about March 18, 1915, Freeman as trustée in bankruptcy 
of the smelting company petitioned the United States District Court 
for an order to show cause, directed against Martin as trustée of the 
Impérial Copper Company, why the attachment lien heretofore re- 
ferred to should not be held to be nul! and void, and why injunction 
should not issue enjoining Martin as trustée from further prosecuting 
such attachment proceeding, and alleging in the pétition, among other 
things, that at the time of the levy of the writ of attachment the 
Southern Arizona Smelting Company was, and at ail times since had 
been, insolvent. Martin, as trustée in bankruptcy of the Impérial 
Copper Company, answered the pétition of Freeman and denied that 
the Arizona Smelting Company was insolvent at the time of the 
levy of the attachment or at the time of the fîling of the voluntary 
pétition in bankruptcy by the smelting company, or at any time, and 
alleged, among other things, that at the time of the levy of the writ 
of attachment and of the filing of the voluntary pétition in bank- 
ruptcy and at ail times the smelting company was solvent with ample 
property to pay its debts ; that many of the alleged debts due by the 
Arizona Smelting Company were not légal and could not be proved 
or allowed in the bankruptcy proceedings. He prayed that the court 
would hear évidence upon the question of the insolvency of the Ari- 
zona Smelting Company at the time of the levy of the attachment and 
of the filing of the pétition in voluntary bankruptcy. The court ruled 
that the attachment was null, and that the property affected thereby 
should be released, and restrained Martin as trustée of the Impérial 
Copper Company, bankrupt, from prosecuting the action to recover 
the debt in the state court. 

[1] The substance of the assignments of errer is: That the court 
ought not to hâve held that the adjudication of bankruptcy of the 
Arizona Smelting Company upon the voluntary pétition fîled by it 
within four months of the levy of the writ of attachment dissolved 
the attachment lien without regard to the question of solvency or in- 
solvency at the time of the levy of the attachment or at the time the 
adjudication in bankruptcy was made. 

Petitioner, through his counsel, concèdes that if an involuntary pé- 
tition in bankruptcy had been fîled against the Arizona Smelting 
Company within four months from the time of the levy of the writ of 
attachment, and that if the attaching créditer, the trustée of the Impé- 
rial Copper Company, had not appeared in the bankruptcy proceedings 
and resisted the adjudication, such adjudication would hâve been res 
adjudicata against petitioner as to the insolvency of the smelting com- 
pany. But he asks the court to distinsruish between the conséquences 
of such a concession and those to follow in this case, because, hère, 
the bankruptcy adjudication was had upon a voluntary pétition, with- 
out notice to petitioner or other creditors. 

Section 1 of the Bankruptcy Act of 1898 explicitly gives us the déf- 
initions of words and phrases used in the act which control. Among 
them are thèse: 

"(1) 'A person against whom a pétition has been filed' shall include a per- 
son who has flled a voluntary pétition : * • * f4> 'bankrupt' shall includ* 
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a person agalnst whoin an Involiintary pétition * * * has been filed, or 
who has filed a voluntary pétition, or wlio lias beon adjudged a banknipt ; 
(19) 'persons' shall inelude corporations, except wliere otlierwise speoitied." 

Section 3, providing what shall constitute acts of bankruptcy. in- 
cludes as an act having: 

"(5) Admitted in writing liis inabillty to pay liis debts and bis vvilliiigiiess 
to be adjudged a banlcropt on that ground." 

The act of bankruptcy upon which voluntary bankruptcy is based 
is the written admission contained in the pétition itself that the jk- 
titioner is unable to pay its debts and is willing to be adjudged a bank- 
rupt on that ground. 

The averments of the pétition establish those facts so far as a de- 
cree of bankruptcy is concerned, and the corporation has coraniitted 
an act of bankruptcy in fihng the pétition. 'J'hese facts are not is- 
suable, nor is notice necessary unless dismissal is sought. Hanover 
National Bank v. -Moyses, 186 U. S. 181, 22 vSup. Ct. 857, 46 L. Ed. 
1113. In that case Chief Justice Fuller quoted Judge Lowell, in Re 
Fowler, 1 Low. 161. Fcd. Cas. No. 4,998, holding that the voluntary 
petitioner might be in fact fraudulent and able and unwilling to pay 
his debts, but that the law "takcs him at his word and makes effectuai 
provision, not only by civil but even by criminal process to effectuatc 
his alleged intent of giving up ail his property." Jurisdiction ma}' 
always, bc inquired into, but adjudication usually follows as matter of 
course and brings the bankrupt's property into the custody of the 
court; it is only after adjudication that the law requires that notice 
be given by publication and by mail of the first meeting of creditors 
and of each of the various subséquent steps in administration. 

The pétition of the Arizona Smelting Company to be adjudged 
a bankrupt, upoîi which adjudication was had, sets forth in full the 
resolution of the board of directors reciting that their company was 
then largely indebted and wholly unable to pay any of its indebted- 
ness, ail of which was long overdue, that it was involved in litigation 
and without funds with which to pay the necessary expense thereof, 
that it had "exhausted its ability to borrow rnoney to procure funds 
for the care and préservation of its property," and declared that it 
was willing to be adjudged a bankrupt under the laws of the United 
States, and to surrender ail of its property for the benefit of its 
creditors. 

[2, 3] We regard the averments of the pétition as clearly showing 
commercial insolvency, and under section .S9a of the Bankruptcy Act 
. the court had authority to act upon the pétition as soon as it was fîled 
and to make the adjudication. In re Guanacevi Tunnel Co., 201 Fed. 
317, 119 C. C. A. 554. This being so, what was the effect of the péti- 
tion and adjudication upon the lien acquired by the attachment of the 
propert}' of the smelting company within four months prior to the 
filing of the pétition? By section 67f of the Bankruptcy Act it is 
provîded that ail levies, attachments or other liens obtained through 
légal proceedings against a person who is insolvent, at any time with- 
in four months prior to the filing of a pétition in bankruptcy against 
him, sliall be deemed null and void in case he is adjudged a bankrupt, 
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and the property affected by the levy, attachment, or other lien shall 
be wholly discharged and released from the same and shall pass to 
the trustée as a part of the estate of the bankrupt, unless the court 
shall order that the right under such levy or attachment or other lien 
shall be preserved for the benefit of the estate. 

The Suprême Court, in First Nat. Bank v. Staake, 202 U. S. 141, 
26 Sup. Ct. 580, 50 h. Ed. 967, holding that attachments were annulled 
by the filing of a pétition in bankruptcy within four months after the 
attachments were levied, said that to what extent liens obtained by 
prier judicial proceedings should be recognized was a matter wholly 
within the discrétion of Congress. That was not a voluntary bank- 
ruptcy, but in giving the meaning of section 67 of the act no distinc- 
tions were made between the attitude of one adjudged a bankrupt in 
involuntary proceedings and one who voluntarily seeks adjudication. 
We think there should be none when it is kept in mind that it was the 
intention of Congress to prevent creditors of a bankrupt from gain- 
ing préférences over other creditors through légal proceedings had 
within four months prior to the filing of the pétition. As held by the 
court in Re Kenney, 105 Fed. 897, 45 C. C. A. 113, the property of 
the bankrupt is "saf eguarded" against ail such proceedings. Metcalf v. 
Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122. This purpose 
might often not be carried out if the debtor could by voluntary pro- 
ceedings legalize transactions which would be nuUified upon invol- 
untary proceedings. Strong confirmation of the view that one who 
lias filed a voluntary pétition is in no better position than one who 
is declared a bankrupt involuntarily is found in the provisions of the 
first section of the act, heretofore quoted, that " 'a person against whom 
a pétition bas been filed' shall include a person who bas filed a volun- 
tary pétition." The Court of Appeals of the Seventh Circuit, in Rich- 
ard's Case, 96 Fed. 935, 37 C. C. A. 634, had the question hère in- 
volved under examination and construed section 67f as applicable to 
ail cases where a voluntary pétition is filed where such provisions are 
pertinent. Judge Brown, in Re Vaughan (D. C.) 97 Fed. 560, also 
ruled to like effect, and well reasoned that the relation of the exécution 
creditor to other creditors, to the bankrupt, and to his estate, is the 
same where levy is made in voluntary as in involuntary proceedings, 
and that the préférence obtained by the creditor if the levy is not 
annulled opérâtes to the harm of other creditors and so violâtes the 
policy of the act juist as much in the one instance as in the other. 

[4] In the case of Stone-Ordean-WellsCo. v. Mark, 227 Fed. 975, 

C. C. A. , decided since the cases above cited, the Court of 

Appeals of the Eighth Circuit bas held that as the statute 67f , supra, 
only avoids liens obtained against an insolvent, the insolvency of 
the person at the time the lien is acquired is an indispensable condi- 
tion of the existence and of the exercise of the power to avoid in 
summary proceedings one of the liens specified. That was a case of 
involuntary bankruptcy. However, for reasons already indicated, un- 
der such a State of facts as is hère presented there appears to be no 
substantial reason for construing the statute as distinguishing between 
voluntary and involuntary proceedings. We therefore believe that by 
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filing the pétition and by the adjudication in bankruptcy the lien of 
the attachment levied within four months prior to the adjudication 
upon the property of the smelting company was by opération of law 
dissolved, and that the rule established by this court in Cook v. Robin- 
son, 194 Fed. 785, 114 C. C. A. 505, is sound. It follows that, as was 
there held, the lien being ineffective as an incumbrance upon the prop- 
erty of the bankrupt, inquiry as to the insolvency of the bankrupt at 
the time the attachment was levied was wholly irrelevant and imma- 
terial. Collier on Bankruptcy, p. 96 et seq. 
The order of the District Court is affirmed. 



BîlOWX et al. y. FLBTCIIER. 

(Circuit Court of Appeals, Second Circuit March 14, 191C.) 

No. 22». 

1. Process ^=>83 — Mannbb of Service — New York Statutb. 

The provision of Gode Clv. Proc. N. Y. § 2524, requiring the mailing of 
citations from the Surrogate's Court, where the person to be served Is vvith- 
out the State, applies only where service is maUe by publication, and not 
personally. 

[Ed. Note. — For otlier cases, see Process, Dec. DIg. <S=j83.] 

2. Courts <©=>4t)3(2) — Prioritt of Juribdiction — Fédéral and State Courts. 

A fédéral court cannot be deprix'ed of jurisdlction of a suit to establisli 
rights against a testamentary trustée by a subséquent deo-ee of a Surro- 
gate's Court settliug the accounts of the trustée and Uirecting him to pay 
the trust fund to anotlier persou, In which ijroceedlng the complalnants In 
the suit, whlle made parties, did not appear. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. $ 1347; Dec. Dig. 
<S=5493(2).] 

3. Eqititt <3=391 — Parties — Suit to Enforce Trust. 

To a suit to establish a elaim agalnst a testamentary trustée, by an 
assignée of the beneficiary who répudiâtes the assigument, such benefleiary 
is an indi.siieusable party. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 240, 252; Dec. 
Dig. <S=94.J 

4. Appeal and Errob <S=>1201(7) — Reversai — Amendments — Bringinq in 

New Parties. 

Where a District Court erroneously held on deniurrer to a bill that a 
certain person was not a nec'essary party, on reversai of the final detTee 
in the case complainant is entitled to amend the bill by making such per- 
son a party. 

[Kû. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4677, 

4G80, 4G83; Dec. Dig. ©=.1201(7).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by John A. S. Brown and Frank E. Schermerhoni, 
trustée, against Austin B. Fletcher, as testamentary trustée of Conrad 
M. Braker. Decree for défendant, and complainants appeal. Re- 
versed. 



e=aFor other cases see sarae topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 



BROWN V. FLETCHER .93 

See, also, 206 Fed. 461, 124 C. C. A. 367, a«d 237 U. S. 583, 35 
Sup. Ct. 750, 59 L. Ed. 1128. 

Monroe Buckley, of Philadelphia, Pa., for appellants. 
W. P. S. Melvin, of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The complainants iii this case seek to re- 
cover from the défendant, as substituted testamentary trustée under 
the will of Conrad Braker, trustée, a trust fund of $10,000 left by 
him to his son, C. M. Braker, which they claim by virtue of varions 
assignments beginning witii an assignment from C. M. Braker. It was 
heretofore considered by us in 206 Fed. 462, 124 C. C. A. 367, the bill 
being dismissed without préjudice on the ground that the Circuit 
Court had no jurisdiction because, although the complainants were 
citizens of Pennsylvania, several of the assignors in their line of title, 
as well as the défendants, were citizens of New York. The Suprême 
Court, upon certiorari, reversed the decree on the ground that the 
cause of action, being a claim to recover an interest in a trust estate. 
was not a chose in action within section 24 of the Judicial Code (x\ct 
March 3, 1911, c. 231, 36 Stat. 1091 [Comp. St. 1913. § 991]). Brown 
V. Fletcher, 237 U. S. 583, 35 Sup.' Ct. 750, 59 L. Ed. 1128. This 
décision followed a previous case in 235 U. S. 589, 35 Sup. Ct. 154, 
59 L. Ed. 374, arising out of controversies between the same parties 
as to other interests in the same estate. The citizenship of the plain- 
tififs' assignors therefore became immaterial, and the cause was re- 
manded to this court "to proceed to its duty of hearing and deciding 
the case conformably to law." 

Notwithstanding what we heretofore said, we think the opinion 
of the Suprême Court requires us now to hold that the Circuit Court 
had jurisdiction in equity. The bill was flled October 4, 1911, in the 
then Circuit Court, and November 20, 1912, the défendant was allowed 
to amend his answer by setting up the decree of the Surrogate's Court 
of the County of New York settling his account as testamentary trus- 
tée and ordering him to pay over the fund in his hands to C. M. Braker. 
March 6, 1912, the defendant's demurrer, upon the ground, among 
others, that C. M. Braker was a necessary party, was overruled. 

[1] The défendant thereafter began a proceeding for a settlement 
of his accounts as testamentary trustée in the Surrogate's Court. The 
order for service of the citation which was returnable May 14, 1912, 
was dated March 21st and personal service was made in Philadelphia 
on the complainant Schermerhorn April lOth and on the complainant 
Brown April 12th, ail in conformity with the provisions of sections 
2524 and 2525 of the New York Code of Civil Procédure. The com- 
plainants objected to the service as invalid on the ground that the 
citation should also bave been mailed, but we think that the require- 
ment of mailing only applies when the service is by publication. When 
it is Personal, mailing is wholly imnecessary. Kennedv v. Arthur, 11 
N. Y. Supp. 661 ; Sabin v. Kendrick, 2 Ap]). Div. 96, 37 N. Y. Supp. 
524; McCully v. Heller, 66 How. Prac. (N. Y.) 468. Nor do we 
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think there is any merit in the further objection that the décree was 
net final because the Surrogate granted a temporary stay. 

[2] The District Judge dismissed the bill on the ground that the 
decree of the Surrogate's Court was res judicata of the question in- 
volved in the fédéral court. In other words, he held that, the Sur- 
rogate's Court having in a proceeding in rem, with both the complain- 
ants and the défendant before it, ordered the défendant to pay the fund 
to C. M. Braker, the District Court could not order him to pay it 
to the complainants. We did not pass upon this question in our for- 
mer opinion, because we reversed the decree of the District Court with- 
out préjudice for the jurisdictional reason above pointed out. 

The decree of the Surrogate's Court is certainly an adjudication 
between the same parties upon the same subject-matter. But the com- 
plainants say that the Surrogate's Court had no jurisdiction to dispose 
of the complainants" rights because they had been first submitted to 
the fédéral court. Of course, if the complainants had appeared and 
taken part in the proceedings in the Surrogate's Court, they could not, 
after the decree against them, hâve asked the fédéral court to go on 
and dispose of the controversy anew. Mitchell v. First National Bank, 
180 U. S. 471, 21 Sup. Ct. 418, 45 L. Ed. 627. But it is the settled 
law of the fédéral courts that the court which first takes cognizance 
of a cause of action shall hâve exclusive jurisdiction until it has finally 
disposed of it. The défendant by going into the Surrogate's Court 
could not defeat or impair the jurisdiction of the fédéral court, which 
had already attached, or deprive the complainants of their right as 
citizens of another state to submit their interests to the fédéral court. 
Sharon v. Terry (C. C.) 36 Fed. 337, 355 ; Wallace v. McConnell, 13 
Pet. 143, 151, 10 I.. Ed. 95; Tavlor v. Taintor, 16 Wall. 366, 370, 21 
L. Ed. 287; Harkrader v. Watîley, 172 U. S. 148, 164, 19 Sup. Ct. 
119, 43 L. Ed. 399. 

In Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 
867, the bill was not filed in the Circuit Court until after the adminis- 
trator's account had been approved and confirmed by the orphans' 
court and only one day before the day fixed for distribution, yet the 
Circuit Court was held to bave jurisdiction to establish the rights of 
citizens of other states in the fund to be distributed. It was pointed 
out, however, that while it is the right of citizens of other states to 
resort to the fédéral courts to establish their claims against executors, 
administrators, and trustées of decedents, the fédéral court could not 
go beyond this to administer the estate or disturb in any way the pos- 
session of the state court. We do not think the decree of the Surro- 
gate's Court is res judicata, or that it in any way impairs the jurisdic- 
tion of the District Court in this case to pass upon the question of the 
complainants' rights, which bave been submitted to it. 

The défendant also set up as a défense in bar the judgment of the 
Suprême Court of the state of New York in a prior suit brought by 
C. M. Braker against Fletcher, as trustée, and Rabe, bis assignée, 
assignor to the New York Finance Company and the New York 
r'inance Company, asking that the assignment from him to Rabe be 
canceled as void for usury and that the trustée be required to pay over 



BROWN V. FLETCHEB 95 

the trust fund in his hands to C. M. Braker. Tlie complaînants were 
not parties. The moneys coming to the Finance Company from this 
source were assigned to them as collatéral to secure the Finance Com- 
pany's note for $10,000. They had a lien which by the terms of the 
collatéral note they could realize by sale in case of default in payment 
of the note. The note not having been paid, they put up the collatéral 
at auction; no one being présent but a straw buyer, who bought the 
same in for $2,000 and at once assigned it to the complainants for 
$2,000, no money at ail passing. It is enough to say, in answer to the 
defendant's criticism of this proceeding, that the New York Finance 
Company takes no exception to it. The state court adjudicated C. M. 
Braker's assignment to Rabe to be void for usury, ordered it to be 
canceled, and directed Fletcher as trustée to pay over the trust fund to 
him. The défendant contends that the complainants were purchasers 
pendente lite and as much bound by the judgment as if they had beeti 
parties. But they obtained their lien before the suit was brought and 
cannot be regarded as purchasers pendente lite. We do not think that 
this judgment is a défense. 

[3] We remain of the opinion that C. M. Braker is a party in whose 
absence the court cannot adjudicate the case. Regarded merely as an 
assignor he would not be so because of having parted with his interest, 
but he claims that the assignment was void because of usury and ré- 
pudiâtes it. The cestui as well as the trustée should be a party when 
the claim sought to be enforced is consistent with the validity of the 
trust. Rogers v. Rogers, 3 Paige (N. Y.) 379; Vetterlein v. Barnes, 
124 U. S. 172, 8 Sup. Ct. 441, 31 L. Ed. 400, See, also, Williams v. 
Bankhead, 19 Wall. 563, 22 L. Ed. 184; Land Co. v. Elkins (C. C.) 20 
Fed. 545 ; Hubbard v. Manhattan Co., 87 Fed. 51, 30 C. C. A. 520. 

[4] As the District Court held upon demurrer that he was not a 
necessary party, the complainants hâve not heretofore had any reason 
to amend their bill and should now be given an opportunity to do so. 
House v. Mullen, 22 Wall. 42, 22 L. Ed. 838; Waterman v. Bank, 215 
U. S. 33, 47, 30 Sup. Ct. 10, 54 L. Ed. 80. 

The decree is reversed, and the court below directed to permit the 
complainants to amend their bill, so as to make C. M. Braker a party 
défendant, and upon their failing to bring him in to dismiss the bill 
without préjudice. 

Order as to Mandate. 

PER CURIAM. As we reversed the decree of the District Court, 
which was in favor of the appellees on the merits, the mandate will 
give the appellants costs of this court. It will also direct the court 
below to dismiss the bill without préjudice if the appellants do not 
bring in Conrad Morris Braker as a party défendant within a time to 
be fixed by it. 
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CREAIi et al. v. GALLUP et aL. 

{Circuit Court of Appeals, Flfth Circuit. Mardi 21, 1916. On Pétition for 
Eeliearing, April 18, 1016.) 

No. 2813. 

1. Evidence <S=20S(4) — Admissions — Pleadino in Former Suit — Signature. 

In trespass to try tltle, defendant's answer In a prier equity suit wtiich 
was unsigned and unverified by eitlier défendant or liis attorney, was in- 
admissible on objection calling the court's attention to sucli tacts. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. S 716; Dec. Dig. 
®=:j208(4).] 

2. Teial <S=>84(4) — Objection to BviDENCBi — Subticiency. 

In trespass to try title, tlie objection to defendant's answer In a prior 
equity suit, wlien offered évidence, tbat It was improper and incompétent 
as impeaching évidence or for any other purpose was sufticient to call the 
court's attention to the fact that the answer was unsigned and unswom 
to by défendant or his counsel. 

[Ed. Note. — For other cases, see Trial, Cent Dig. § 217; Dec. Dig. 
<S=>S4{4).] 

3. Trial, ©=139(1) — Weigttt of Evidence— Question for Jury. 

In trespass to try title, defendant's answer in a prior equity suit, ad- 
mitted in évidence against him, could not support a peremptory charge 
for the plaintiffs, since the weight of évidence is for the jury. 

[Ed. Note.— For other cases, see Trial, Cent Dig. H 332, 333. 33S-341 ; 
Dec. Dig. ©^IBOll).] 

Pardee, Circuit Judge, dissenting. 

On Pétition for Rehearing. 

4. Trial ©=>143 — Conflicting Evidence — Question for Jury. 

An issue as to which the évidence Is conflicting is for the jury. 
[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 342, 343 ; Dec. Dig. 
©=143.] 
6. EsTOPPEi. i®=5llO — Défense — Pkioe Inconsistent Claim — Question fok 

JUBT. 

In trespass to try title, whether défendant had prevlously made a clalm 
Inconsistent with his défense held for the jury under proper Instructions. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dlg. § 309 ; Dec. Dig. 
«©=>119.] 

In Error to the District Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

Trespass to try title by D. L. Gallup and others against Grifïin 
Créai and others. To review a judgment for plaintiffs, défendants 
bring error. Reversed, with directions to grant nevv trial. 

Oliver J. Todd, of Beaumont, Tex., for plaintiffs in error. 
Ballinger Mills, of Galveston, Tex., for défendants in error. 

Before PARDEE and WALKER. Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. This case was "trespass to try title" 
under the laws of Texas and the contest was over 160 acres of land 
in Tyler county, in the Eastern judicial district of Texas. 

«=>For other cases see sama topic & KEY-NUMBEB In ail Key-Numbered Diee«t« A Indexes 
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The plaintiffs brought suit against the défendants for 640 acres of 
land, and the défendants disclaimed ail the survey of land described 
in plaintifïs' pétition except 160 acres, which was claimed by the de- 
fendant Monroe Reese, and held by his tenant, Grifïin Créai, under 
the lO-year statute of limitation of the state of Texas. The plaintiffs' 
reply to this claim of défendants of 160 acres under the lO-year stat- 
ute of limitation was that the défendant Reese had claimed to hâve 
acquired title by possession and the lO-ycar statute of limitation to 
160 other acres of land adjoining the land in question. The 160 acres 
of land now in dispute is part of section 21, while the land as to which 
plaintififs set up that défendants had made an additional and prior 
claim was in section 6. 

To show that the défendant in error Monroe Reese had made a 
claim to 160 acres of land in section 6, the plaintiffs ofïered in évi- 
dence an answer alleged to hâve been made by the défendant Reese 
in an intervention by the Houston Oil Company, aeainst Monroe 
Reese, in the case of Maryland Trust Company v. Kirby Lumber 
Co. et al. (no opinion). In this alleged answer of Monroe Reese he 
asserted a claim, under the statute of limitation of 10 years, to 160 
acres of land in section 6, but the same was not signed by him or by 
his attorney, nor was the affidavit appended to the answer signed by 
him or by his counsel, or sworn to by him, though the blanks for 
such signatures and attestation appear in the instrument. 

Counsel for the plaintiffs, in offering in évidence in this case the 
answer of the défendant in the former case, made this statement: 

"ïlie puipose of the ovideiue is to show tliat ttie defeiiriant in tliis case lias 
been elnimlns 160 acres of land off of section Ko. fî. which adjoins the Innd 
sued for in this case, and the imiirovement on which he is suing to base his 
clnim of limitation in this case was partly on section 6 and [larfly on section 
21, involved in this aise, and it is onr contention under the aiitliorities that, 
lie, liaving asserted claim to the land ont of section 6, is i)recluded from as- 
serting a claim to land out of section 21." 

The court, having considered this évidence and the objections 
thereto, then and there overruled such objections, and received the 
instrument in évidence over the objection of the défendants, to which 
action of the court the défendants then and there excepted, and ten- 
dered their bill of exceptions thereto, which was made a part of the 
record. 

Counsel for plaintiffs in error in their brief referring to this an- 
swer of Reese in the equity case say : 

"It does appear, however, that it was duly flled as his answer to tlie inter- 
vention filed again.st him, that he ba.sed his défense thcreon, and that it was 
considered by the niaster and the court in passing upon such défense to the in- 
tervention. It will also be not«l that no objection was raised by the plaintiffs 
lu error to the admission of the answer on the groimd that it was unsigned 
or unsworn to; and, having been admitted without sueli an objection heing 
raised to it, it is in the case for ail puiiioses as fully as if it had been signed 
and sworn to." 

In addition to the fact that the record states, as above, that this 
pleading was objected to and the objection overruled, it appears that 
it was specifically objected to on the ground that it was improper and 
incompétent as impeaching évidence or for any other purpose. 
231 F.— 7 
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There was other évidence in the case, part of which was the testi- 
mony of Monroe Reese, the défendant, and much of Reese's testiraony 
was contradictory of the statements made in the paper which pur- 
ports to be his answer in the other case. Part of Reese's testimony, 
as stated in the record, is as follows : 

"That wlth référence to the land sued for on section 6, lie never did claiuii 
anythlng on section 6 unt.il lie bouglit the title ; that he thlnks he bought it 
about 1894 ; that lie never clalnied any limitation of section 6 through his own 
possession ; that he clalmed under the ones he bonght from ; that he did not 
claim In said suit that he had been on section 6 after he bought it long euough 
to mature a title ; that he does not know how long the parties he bought from 
had been in possession ; that they were there when he moved to the couutry. 

"On cross-examination the witness testlfies tliat he did not claim title to 
section 6 under his own possession ; that there mlght hâve been a judgnient 
rendered against him in 1898 ; that he thinlis he bought the land on section 
6 in 1894 ; that he bought it whenever the deed shows ; that he don't know 
where the deed is ; that he is not sure whether it was in 1894 or not, and don't 
tliink it was; that he bought the place before the judgœent was rendered 
against hlm on section 6; that Texas & Louisiana Lumber Company got a 
judgment against him, but he don't remember when it was; that he never 
bought the land on section 6 until he got that title; that he thinks it was 
bought In 1900 ; that the people lie bought the claim of this land from were 
not défendants to the suit in 1908, that he knows o( ; that when he was sued 
in 1908, they got judgment against him, but he had never bought It at that 
time; that he claimed in the Houston OU Company suit, in which judgment 
was rendered against him in 1909, under the possession of his vendors, that he 
could not tell how long his vendors liad been living there, but that they were 
iivlng there when he came there, and that he moved there in 1892; that in 
the Houston Oil Company suit in 1909 he set up that he had bought the title 
from his vendors ; that he clalmed the title through the possession of his ven- 
dors ; that he claimed it through their possession ; that he set uj) in his an- 
swer that he claimed under tlieir possession ; that is, under the possession 
of the parties he bought it from." 

The court directed a verdict in favor of the plaintififs, and such ver- 
dict was returned and judgment entered thereon against the défend- 
ants and in favor of the plaintififs for the 160 acres of land in section 
21. In the court's instructions to the jury, after discussing the law 
somewhat with référence to the 10-year statute of limitation in Texas, 
he proceeded in this way: 

"It is in évidence in this case that on the llth day of .Tanuary, 1909, in a 
suit pending in the United States Circuit Court for the Southern District of 
Texas, at Houston, the défendant being a défendant in the litigatlon to which 
I reter, appeared before that court by counsel and flled an answer, in which he 
alleged, among other things, the foUowîng facts : 

" The défendants show to the court : That they hâve never asserted any 
claim or title in any manner, nor hâve they trespassed upon any other landa 
describeâ in said pleadlngs except the land alleged, set out, and fùuy deseribed, 
which land Is deseribed as follows : Part of the E. F. Jones survey in Tyler 
county, Tes., being 150 acres of said Jones survey surveyed for Eliza Oglesby, 
and about 16 miles south, 30 degrees west, from Wbodville; beginning at the 
S. W. corner of said Jones survey, a stake, a pine bears 38 degrees E. 3 
varas ; thence W. 950 varas to Jones S. W. corner, a stake, pine bears 38 de- 
grees E. 3 varas ; thence N. 950 varas to Jones N. W. corner, a pine bears 35 
degrees west 8 varas ; thence E. 950 varas, Jones N. E. corner, a stake ; thence 
S. 950 varas to the place of beginning. That the défendants and those under 
whom they claim hâve resided on said land continuously for more than 30 
years, asserting an open, exclusive, and adverse possession thereof, occupying, 
usiog, and enjoylng the same and claiming the same adversely to ail other.s, 
and they hère now plead under the statute of 10 years' limitation, and pray 
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Judgment for sald land, and for costs, and tliat thls complaint be dlsmlssed 
and for gênerai relief.' " 

"In other vvords, gentlemen, that answer shows that the défendant in this 
case, at the time the answer was filed, asserted that he had adverse and poace- 
able possession of 160 acres on what is hère called 'section Xo. 0,' so tliat the 
real question, as the court views it, is as to whether, under the tenns of the 
law, he ean hold peaceable and adverse possession so as to mature hls title 
under the lO-year statute of limitation, and at the sanie tiiiie be asserting a 
peaceable and adverse possession of ICO acres on section No. 21. I belie^'e the 
solution of the proposition is fouiid in section 5070 of the Revised Statutes of 
the State of Texas, in which the lanjjuage I hâve already quoted oceurs, and in 
thls connection I will read it agalu : "l'he peaceable and adverse possession con- 
templated in the preceding article, as against the person bavlng right of ac- 
tion, shall be construed to embrace not more than one hundred and sixty acres, 
încluding the improvements on tlie numl>er of acres actually inclosed should 
the same exceed one hundred and sixty acres.' 

"Now, the preceding article is the article whicli permits a citizen of this 
state to establlsh his claiui against the owner of tlié record title to 160 acres 
of land by mère occupancy of it in such mannerasto makehis oceupancy peace- 
able and adverse possession for the fuU period of 10 years, so that the facts 
in this case would show that at the time this answer was filed the défendant 
was assei-ting his peaceable and adverse possession under the 10-year statute 
of limitation to 160 acres of land on section Ko. 0, and, if so in the view which 
the court bas of the law, he could not, at the s-,une time, hold peaceable and 
adverse possession of section No. 21, because the law itself provides in its 
terms that the peaceable and adverse possession which can and will mature a, 
title under the 10-year statute of limitations eannot embrace more than 161) 
acres; and, having asserted the peaceable and adverse possession to 160 acres 
on section No. 6, he would be forbidden by the terms of the statute from assert- 
ing peaceable and adverse possession to 160 acres on section No. 21 . The court, 
having thls view of the matter. teels constrained, under the; facts in the case, 
to instruct a verdict in favor of tlie plaintifts." 

It is perfectly évident from this that the peremptory instruction of 
the court in favor of the plaintifïs was based on this purported an- 
swer of Reese in the matter of the intervention of the Houston Oil 
Company, in the case of Maryland Trust Company v. Kirby Lumber 
Company. 

[1-3] We think this peremptory instruction of the court was er- 
roneous for tv^'o reasons : First, we thinlî that so far as it was based 
upon the statements made in wliat purported to be Reese's ansvi"er in 
the equity case, it was based upon a paper wdiich was inadmissible in 
évidence if objected to, and tliat the record shows such a character 
of objection to the paper as must hâve called the court's attention to 
the fact that it was unsigned and unsworn to by Reese or by his coun- 
sel ; and, second, even assuminsf that it was admissible in évidence, 
it could only go to the jury to hâve such weight as they saw proper 
to give it, in view of its character and ail the other évidence in the 
case. As shown above, Reese was claiming ail along that the rights 
he had to the land in section 6 were obtained by purchase, from per- 
sons who had themselves perfected a title by 10 years' possession un- 
der the Texas law. He swore that he never undertook to establish 
any right to those lands in section 6 by virtue of his own possession, 
but his rights were those obtained by others prior to his purchase 
of the land. We think that in any view of this case, the défendant 
was entitled to hâve it submitted to the jury under proper instruc- 
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tions, and that the case made, when same was submitted to the jury, 

was not such as to justify peremptory instructions for the plàintifïs. 

The case must be reversed, with direction to grant a new trial. 

PARDEE, Circuit Judge (dissenting). In iny opinion this case 
was properly ruled and decided in the trial court, and I concur with 
the trial judge in his ruling and disposition of the same. His con- 
clusions are fully supported by the Suprême Court of Texas in Snow 
V. Starr, 75 Tex. 411-420, 12 S. W. 673, and by the Civil Court 
of Appeals in Titel v. Garland, 85 S. W. 466. 

The proceedings of the United States Circuit Court for the South- 
ern District of Texas in Maryland Trust Company v. Kirby Lvimber 
Company et al., where Reese was made a party, were properly ad- 
mitted in évidence, and the judgment there rendered is conclusive be- 
tween the parties as to the matters thcrein decided. As Reese was 
a party défendant and entered no disclaimer, and the answer he fîled 
in that case was evidently received by the court as sufficient and was 
passed upon in the décision, it is wholly imniaterial, in my judgment, 
as to whether the said answer was signed by counsel or sworn to by 
any party. 

In that case on an occupancy and possession which was partly on 
section 21 and section 6 adjoining he did claim a title to 160 acres 
on section 6 under the 10-year statute of limitations, and now in this 
case on the same occupancy and possession he is claiming 160 acres 
under the 10-year statute on section 21. This is indisputable, and un- 
der the authorities above quoted he can hâve no right to rccover in 
his présent action. 

On Pétition for Rehearing. 

PER CURIAM. The argument submitted in support of a pétition 
for rehearing in this case indicates such a misapprehension of what 
was said in the foregoing opinion that we supplément what was there 
said with this statement; 

[4, 5] The unsigned and unverified instrument, showing on its face 
that it was prepared for use as a plea in a former suit for the recovery 
of land other than that now sued for, brought by one not a party tô' 
this suit against a défendant in this suit, was not, in and by itself, 
évidence that such défendant in the former suit made a claim which 
is inconsistent with the défense which he set up in this suit, as there 
is nothing on the face of that instrument to show that it was the act 
of the défendant, or was adopted, acquiesced in, or ratified by him. 
Delaware County v. Diebold Safe & Eock Co., 133 U. S. 473, 10 Sup. 
Ct. 399, 33 E. Ed. 674; Charlie's Transfer Co. v. W. B. Leedy & Co., 
9 Ala. App. 652, 64 South. 205 ; Buzard v. McAnulty, 77 Tex. 438, 
14 S. W. 138; 1 Greenleaf on Evidence, § 186. It is only in connec- 
tion with other évidence which was offered and admitted that that in- 
strument acquired any tendency to prove that the défendant previously 
made such inconsistent claim. The évidence on the issue as to his 
having made such claim was not free from conflict, with the resuit 
that the issue was one for the jury to pass on. As shown by the charge 
given, the court ruled as a matter of law to the eiïect that the un- 
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sworn and unsigned instrument, standing by itself, and without re- 
gard to other évidence adduced, conclusively established that the de- 
fendant made a défense in the former suit which was inconsistent with 
the one which he sets up in this suit. We were, and are, of the opinion 
that this ruiing was erroneous, and that the évidence on the issue as 
to the previous making by the défendant of a claim which was incon- 
sistent with the défense he sets up in this suit should hâve been sub- 
mitted to tlie jury vmder proper instructions. 
The pétition for a rehearing is denied. 
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(Circuit Court of AiJpoals, Fiftli Circuit. Mardi 3, lOlG. Roliearing denied 

April 19, 1910.) 

No. 2,S27. 

ADMIRAJ.TY ©:x3l()l)— .Vl'I'KAL— l'AUl'iKS. 

Whero .ioiiîl and several dcrreos wcre entered against tlie elainiaut of a 
libeled vessie and the siirety on its liond for release, an appcal cannot be 
maintalned by the clainuint without tho .loiiidcr of the surety or a summoii.s 
and severancc. 

[Ed. Xote. — For other cases, see Adniiralty, Cent. Dit;. iîS 721-724; Dec. 
Blg. iS:=>l(7ti.| 

Appeal from the District Court of the United States for the South- 
ern District of Georgia ; Eniory Speer, Judge. 

Suits in admirahy by Busch & jolies, Incorporated, and other li- 
belants, against the steamship Bylands (Joseph F. Wilson & Co., 
clairnants) and others. From the decrees in the Consolidated cause, 
claimants appeal. Appeal dismissed. 

William R. Leaken, of Savannah, Ga., and George Denegre, Victor 
Leovy, and Flem-y H. Chaffe, ail of New Orléans, La., for appellants. 

Samuel Adams and A. Pratt Adams, both of Savannah, Ga., for 
appellee. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

FER CURIAM. In the months of July and August, 1914, the 
steamship Bylands, under charter from Jacksonville, Fia., to carry 
gênerai cargo to Antwerp, Rotterdam, Bremen, or Hamburg, one or 
two ports, proceeded to Jacksonville, where, under the directions of 
charterers, she loaded 1,575 tons of phosphate destined for Hamburg, 
and from there according to orders proceeded to Savannah, Ga., 
where she completed lier cargo with naval stores, logs, etc., also 
destined to Hamburg, completing lier loading August 6th. On Au- 
gust 14th, by reason of déclaration of war between Great Britain and 
Germany, the master, under instructions from owners, canceled the 
voyage, notifying shippers and charterers. Thereupon Busch & 
Jolies, incorporated uncler the laws of the state of New York, filed 

©:=5For other cases see same topic & KEY-NU.MBER in ail Key-Numbered Digests & Indexeîi 
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its libel in rem against the steamship Bylands and tlie South At- 
lantic Steamship Une, agent and charterer, in personam, to recover 
for goods shipped, damages, and prepaid freight. The ship was seized 
and monition published, and on the same day the Standard Naval 
Stores Company, instead of intervening, also filed an indépendant 
libel in rem against the steamship Bylands and against the South At- 
lantic Steamship Line in personam, also to recover prepaid freight and 
damages, and thereon admiralty warrant was issued and monition 
published, and the South Atlantic Steamship Line, charterer and ship 
agent, filed its indépendant libel against the steamship Bylands prac- 
tically for an accounting. 

The steamship Bylands was claiincd by Spiiik, master, under the 
libel of Busch & Jolies, and again under the liixd of the Standard 
Naval Stores Compan}', and again under the libel of tlie South At- 
lantic Steamship Line, for Joseph F. Wilson & Co., owners, and on 
giving deposit bonds in favor of each libelant, with the National 
Surety Company of New York as surely on cacli bond, the ship was 
released. 

Thereafter the several libels and cross-libels, etc., were put at is- 
sue. Whereupon the court, on the 18th day of February, 1915, neces- 
sarily Consolidated the several causes, to wit, the Standard Naval 
Stores Company against the steamship Bylands, and the South At- 
lantic Steamship Line against the steamship Bylands, with the cause 
of Busch & Jolies against the steamship Bylands, and ordered the 
case to proceed as a consohdated cause under the title thereafter of 
Busch & Jolies v. The Steamship Bylands. Afterwards the case came 
to trial, and on hearing the évidence the court, on Mardi 4, 1915, ren- 
dered the foUowing decree : 

"The above causes lisiving beeii Consolidated iiiuU'i' decrco of tins court and 
having been heard togetlier, and after consldering the tcstiniony ofl'crert in the 
sald cause, and the pleadings of the parties: It is liierefore considered, or- 
dered, aud deerced as foUows: 

"1. That Busch & .Toiles, Incorporated. libelant, do recover jointly an<l 
soverally from the South Atlantic Steamship lilne in personam, and in rem 
against the steamship Bylands, lier tackle, apparel, englues, boilers, and fur- 
nlture, and against Jos. F. Wilson & Co., owners and claimants, as prlncipals, 
and National Surety Company of New York, surety, on the bond of the sald 
owners of the sald steamship Bylands, claimants in sald case, the sum of twen- 
ty-flve hundred and forty-nine dollars and nine cents ($2,54t>.09) with inter- 
est at seven per cent. (7%) per annuni from August 1, 1914, uutil payment 
tliereof, together with the costs, in snid case of Busch & Jolies, Incorporated, 
against the said South Atlantic Steamship Ijine and steninship Bylands, lier 
tackle, apparel, engines. etc., and the furtlier sum of eighteeii dollars against 
the said steamship Bylands, lier engines, boilers, tackle, etc., and against 
tlie sald ownerc, Jos. F. Wilsou & Co., of said steamship, claimants in sald 
case, and against the sald surety on the bond of the said claimants and own- 
ers, Jos. F. Wilson & Co., in sald case. 

"2. It is further ordered and decreed that the Standard Naval Stores Com- 
pany do recover jointly aud severally from the Soutli Atlantic Steamship Line 
in iiersonam, and in rem against the said steamship Bylands, her engines, 
boilers, etc., and against Jos. F. Wilson & Co., owners and claimants, as prlnci- 
pals, and against the National Surety Company of New York, surety on the 
bond of sald owners and claimants In sald case of Standard Naval Stores 
Company, llbelants, against the South Atlantic Steamship Line and the steam- 
ship Bylands, her engines, etc., the sum of slxteen hundred and twenty-five 
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dollars and fifty-niiie cents ($1,625.50), with iuterest at seven per cent. (7%) 
])er iinnum from July 27, 1»14, until payment thereof, togetber with costs of 
c'ourl. in said case of Standard Naval Stores Company, Libelant, v. South At- 
lantic Steamship Line and steamshlp Bylands. 

•■;;. It is furtlier decreedi as between the South Atlantic Steamship Line, 
Ubehuits, and the steamship Bylands, her engines, boilers, etc., that the said 
Soutli Atlantic Steamship Line shall recover of the said steamship Bylands, 
her tackle, etc., and the owners and claimants, Jos. F. Wllson & Ce, princi- 
l)als, and the National Surety Company of New ïork, surety, the sum of one 
thousand one hundred and three dollars and sixty-eight cents ($1,103.68), with 
interest at seven per cent. (7%) per annum from August 1, 1014, until paid, to- 
gether with costs in said case of South Atlantic Steamship Co. v. Steamship 
Bylands. etc., said sum representing the balance due said South Atlantic 
Steamship Line on account of disbursements and earnings, after deducting 
certain prepaid freiglit money received by the said South Atlantic Steamship 
Line on account of the said steamship Bylands. 

"4. It is further decreed that, should the said South Atlantic Steamship 
Une, being a joint and several respondent in the decrees given in paragraphs 
1 and 2 of this decree, within twenty days from this date pay over to the libel- 
ant, Busch & Jolies, the amount decreed in the flrst paragraph of this decree, 
and to the Standard Naval Stores Company, libelant, the amount decreed to it 
in the second paragrapli of this decree, such amounts paid shall be added to the 
amount decreed to the South Atlantic Steamship Line in paragraph 3 of this 
decree, and shalf be reeovered as against the steamship Bylands, her tackle, 
etc., and Joseph F. Wilson & Co., principals, and National Surety Company 
of New York, surety, on her bond, so that in the event of such payment by the 
South Atlantic Steamship Line to the said libelants Busch & Jolies, Incorpor- 
ated, and Standard Naval Stores Company, as set forth in this paragraph 4, 
the said South Atlantic Steamship Line shall recover of the said steamship 
Bylands, as above set out, the amount of flve thousand two hundred and seven- 
ty-eight dollars and thirty-six cents ($5,278.36), together with the interest to 
be calculated as herein set forth. 

"5. It is further decreed that, should the said steamship Bylands, her tackle, 
etc., against whom judgments hâve been rendered in paragraphs 1 and 2 of 
this decree jointly and severally with the South Atlantic Steamship Company, 
OT their owners and claimants, Jos. F. Wilson & Co., principals, or the National 
Surety Company of New York, surety, on said bond, pay to the said Busch & 
Jolies, Incorporated, and to the said Standard Naval Stores Company, libel- 
ants, the amounts so decreed to them in paragi-aphs 1 and 2 «f this decree, 
within twenty days from this date, then in that event the said steamship By- 
lands, her tackle, etc., or the said Jos. F. Wilson & Co., princ-ipals, and the 
National Surety Company of New York, surety, shall be liable to the said 
South Atlantic Steamship Line only for the amount decreed to said South 
Atlantic Steamship Line in paragraph 3 of this decree, namely, the sum of 
$1,103.68, together with interest thereon to be calculated as set forth in 
said paragraph of this decree. 

"6. Upon the expiration of such period of twenty days, let exécution issue 
upon application. 

"This 4th day of Mareh, 1015. Eniory Speer, United States Judge." 

On May 21st the following pétition for an appeal and order ren- 
dered thereon were filed, to wit : 

"And now corne Jos. F. Wilson & Co., respondents. claimants and owners 
of the steamship Bylands, her tackle, etc., in the above-entitled cause, by 
their proctor, William R. Leaken, and having flled with the clerk of said Dis- 
trict Court a notice of apiieal and assignment of errors, prays this honorable 
court: 

"First. To allow an api^eal to the United States Circuit Court of Appeals for 
the Fifth Circuit from the final decree of the court entered the fourth day of 
March, 1915, which said decree provided for its flnality under certain condi- 
tions therein stated within twenty days from the said date of said decree, and 
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from the wliole thereof, and that the record in said case mny be dnly tran- 
scribed and certifled to said United States Circuit Court of Appeals, to be 
heard upon tlie pleadiii.irs- and proofs as sliown by said record. 

"Second. Tliat tlie court will flx tlie amount of additioual and suflieient 
l)ond to secure tlie costs and interest on appeal and just damages for any 
delay tberein. 

"Third. That citation issue, if necessary. William R. Leaken, 

"Proctor for Ilespondcnt, etc., and Appellant. 

"Appeal approved, bond for damages and ail co.«ts flxed at one thousand 
dollars, witb suflieient surety, without question of sui)ersedeas being pressed 
[passed] upon. 

"Citation waived. 

"In open court, tliis May 28, 1915. W. W. Larabdin, U. S. Judge." 

On May 29th an appeal bond was given as follows : 

"Know ail nien by tbese présents, that we. Jos. F. Wilson & Co., respond- 
ents and claimants in tlie above-stated Consolidated causes, by their proctor of 
record, William R. Leakeu, and William F. Mi-Cnuley, of Savantiali, Georgia, 
surety, are held and flrmly bound unto tlie South Atlantic Steauisliip Line. 
libelant, ils suecessors and assigns, in the sum of one thousand dollars, for the 
payment of whieh, well and trnly to be made, we bind ourselves and ca(!h of 
us, our and each of our heirs, executors, administrators, suecessors, and as- 
signs, jointly and severally by thèse présents. 

"Sealed witli our seals and dated the 20tb djiy of May, 1915. 

"Whereas, Jos. F. Wilson & Ce, as appellant, bas prosecuted an appeal 
to the United States ("ircuit Court of Appeals for the Fifth Circuit from a 
decree of the District Court of the United States, bcaring date the fourth day 
of March, 1915, which said decree provided for its flnality under certain condi- 
tions therein stated witbin twenty days from the said date of said decree, in 
the above-stated Consolidated causes wherein the South Atlantic Steamship 
Line is libelant against the steamship Bylands, her tackle, etc. 

"Now, tberefore, the condition of this obligation is sueh that if the above- 
named appellant, Jos. F. Wilson & Co., sliall prosecute said appeal with effect, 
and pay any damages and ail costs which may be awarded against them as 
such appellant if tlie api>eal is not sustaiued, tlicn this obligation sliall be void, 
otherwise the same shall be aud remain in full force and effect. 

"Jos. F. Wilson & Co., 
"By William R. liCaken, Pro<;tor of Record. 
"William F. McCauley, Surety. 

"Sealed and delivered, and taken and acknowledged this 29th day of May, 
1915, before me. J. C. Morcock, Deputy Clerk. 

"Approved this 20th day of May, 1015. W. W. Lambdin, U. S. Judge." 

Indorsement : 

"Filed in office this May 27, 1915. J. 0. Morcock, Deputy Clerk." 

The record does not show any return day for the appeal, nor that 
any citation was issued. The transcript was filed in this court Sep- 
tcmber 8, 1915, whereupon the South Atlantic Steamship Line, 
through its proctors, filed a motion to dismiss the api)cal for numer- 
ous reasons, but mainly for the reason that the necessary parties to 
give this court jurisdiction were not made parties to the appeal. The 
transcript shows that neither Busch & Jolies, Incorporated, nor the 
Standard Naval Stores Company, in whose favor judgment was ren- 
dered jointly and severally against the appellant and the National 
Surety Company of New York and the South Atlantic Steamship 
Line, were made parties. Nor was the National Surety Company 
of New York, which was jointly and severally bound with the appel- 
lant, made a party. It does not appear that the Surety Company was 
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asked to join in the appeal, nor was there any summons and sever- 
aiice. 

It is contended for the appellent that Busch & Jolies, Incorporated, 
and the Standard Naval Stores Company were not necessary par- 
ties to this appeal, on the ground that the decree as to them is sep- 
arable as to the issues between the appellant and appellee, and be- 
cause of certain matters alleged to hâve occurred after the appeal was 
taken they hâve no further interest in the decree. It is not necessary 
for us to pass upon this phase of the appellant's contention, because 
certainly the National Surety Company of New York was a neces- 
sary party, not to be dispensed with unless there was a summons and 
severance. 

The case seems to be entirely covered and controlled by Estis v. 
Trabue, 128 U. S. 225, 229, 9 Sup. Ct. 58, 59 [32 L. Ed. 437]. We 
quote as follows : 

"But there is another difiicnlty in tlie présent cnse, whieh cannot be reach- 
ed by an aniendment in or by this court under section 1005. The judjçment 
is distinctly one asainst 'the claimants, and C. F. Rohinson and .Tohn W. 
Billard, their sureties in their forthcoming bond,' .lointly, for a definite sum 
of money. There is nothing distributive in the judgment, so tliat it can be re- 
garded as containing a sej)arate ,1ud,<;nient against the claimants and an- 
other separate .iudguient against the sureties, or as eontainin.t; a judgment 
against the sureties, payable and enforceable only on a failure to recover the 
amount from the claimants, and exécution is awarded against ail of the par- 
ties jointly. In such a case tUe sureties tiave the right to a writ of error. Ek 
parte Sawyer, 21 Wall. 2:?5, 240 [22 L. Ed. 617]. 

"It is well s<!ttled that ail the parties against whom a judgment of this Idnd 
is entered must .loin in a writ of error, if any one of theui takes ont such 
writ. or else there must be a proper summons and severance. in order to allow 
of the prosecution of the writ by any less than the whole number of the de- 
fendants against whom the .iudgment is entered. Williams v. Baidv of the 
United States, 11 Wheat. 414 [6 L. Ed. .5081 : Owings v. Kincannon, 7 Pet. 399 
f<S Ij. Ed. 727] ; Heirs of Wilson v. làfe & Fire Ins. Co., 12 Pet. 140 [9 L. Ed. 
1032]; Todd v. Daniel, 16 Pet. 521 [10 L. Ed. 10.j41; Smyth v. «trader, 12 
How. 327 [13 L. Ed. lOOS] : Davenport v. Fletcher, 16 How. 142 [14 L. Ed. 
8791: Mussina v. Cavazos. 20 How. 280 [15 L. Ed. 878]; Sheldon v. Clifton, 
23 How. 481, 484 [16 L. Ed. 429] ; Masterson v. Herndon, 10 Wall. 416 [19 
L. Ed. 953] : Hampton v. Rouse, 13 Wall. 187 [20 L. Ed. 593] ; Simpson v. 
Greeley, 20 Wall. 152 [22 L. Ed. 338] ; Feibelman v. Pacliard, 108 U. S. 14 
[1 Sup. Ct. 138, 27 L. Ed. 984]. Where there is a substantial defect in a writ 
of error, wliich this c-ourt cannot amend, It has no jurisdiction to try the 
case. Heirs of AVilson v. Life and Fire Ins. Co., 12 Pet. [supra.] It will 
then, of its own motion, dismiss the case, without awaiting the action of a 
party. Hilton v. Dickinson, 108 U. S. 165, 168 [2 Sup. Ct. 424, 27 L. Ed- 
8SS]." 

The appeal is dismissed. 
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HAYS V. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. January 26, 1916.) 

No. 4419. 

1. CiîiMiNAL Law ■®=3741(1)— Trial— Jurt Question. 

Wliere tliere is substaiitial évidence to establisli ail the éléments of tlie 
offense cbarged, verdict for acciised cannot be directed on the theory that 
the évidence is lusutiieient to convince the jury of accused's gullt bej'ond 
a reasonable doubt. 

[Ed. Note. — For otlier cases, see Criminal Law, Cent. Dig. §§ 1705, 17i;!, 
1727, 1728; Dec. Dig. ©=741(1).] 

2. Prostitution (â=5l — Wiiite Slaves— Applicabilitt of Act. 

The White Slave Act (Act June 25, 1910, c. :i95, yO Stat. 825 [Omp. St. 
191'?, §§ 8812-8819]) applies to a prostitute who voluntarily consents to acts 
of illicit relation, as well as to a "wliite slave" in the restricted meaning 
of tliose words. 

[Ed. Note. — For otlier case.s, see Prostitution, Cent. Dig. §§ 1, 2; Dec. 
Dig. ©=31.] 

y. Criminal Law <2s=>422(G)—ÏRiAL~EvinENCE— Instructions. 

In a prosecution against two for violating the Wliite Slave Act, a state- 
inent in writiiig, uiade by one of those accused, was properly reeelved. 
thougli made out of the présence of the other, where tlie jury were eharged 
not to consider tlie statement as against that accused not inaking it, for ir 
must be presumed that they foUowed the directions of the court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 984 ; Dec. 
Dig. <g=422(6).] 

4. Criminal Law (S=i.'i07(l)— White Slaves— "Accomi'lice." 

In a prosecution for violating the Wliite Slave Act, the womaii trausport- 
ed is not an "accomplice." 

[Ed. Note.— For otlier cases, see Criminal Law, Cent. Dig. §§ 1082, 1084. 
1087, 1091, 1095 ; Dec. Dig. ©=507(1). 

For other delinitions, see Words and Phrases, First and Second Séries, 
Accomplice.] 

5. Criminal Law <s=3780(;{)— Trial— Instructions— Accomplioes. 

In a prosecution for violating tlie White Slave Act, where the court charg- 
ea that in consldering the testimouy of the wonian the jury sliould take 
Into considération that she was iinpUcated in the iinproper transaction. 
that is sufflcient admonition as to her testimony, tliere being no précise 
formula whieh niust be followed in tlie fédéral courts ; the state statutes 
as to such mntters not govevning. 

[Ed. Note.^For other cases, see Criminal Law, Cent. l>ig. § 1861; Dec. 
Dig. ©=5780(;5).] 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John IL Cotteral, Judge. 

L. T. Ha3's was convicted of violating the White Slave Traflîc Act, 
and he brings error. Aflîrmed. 

Harry O. Classer, of Enid, Okl., for [ilaintiff in error. 

Isaac D. Taylor, Asst. U. S. Atty., of Guthrie, Okl. (John A. Fain, 
U. S. Atty., of Eawton, Okl., and VV. B. llcrod, Asst. Û. S. Atty., of 
Guthrie, Okl., on the brief), for the United States. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

©=3For otber cases see same topic & KKY-NUMBKR Iti ail Key-Niimbered Digests & Indexes 
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AMIDON, District Judge. Plaintiff in error, Hays, was jointly 
indicted with one Lessie Jones, for violating the Wliite Slave Traffic 
Act. The indictment contained two counts. The first charges the 
furnishing of transportation to a 17 year old girl to inake a journey 
f rom Oklahoma City, Okl., to Wichita, Kan., for the purpose of illidt 
sexual relations with Hays. The^ second charges the persuading, in- 
ducing, and enticing of the girl to make the same journey for the 
same purpose. The défendants were convicted upon both counts. 
Hays alone brings error. 

Lessie Jones is a mature woman and a confirmed prostitute. She 
and the girl in question were living together at the Régal Hôtel in 
Oklahoma City, leading an illicit Hfe. Miller, a business associate of 
Hays, was a "friend" of Lessie Jones, and had been visiting the hôtel 
for two or three days in the early part of March, 1914. He stated 
to the girl that he had a friend whom he would like to hâve her meet. 
On Sunday Mr. Hays called at the hôtel, and Millef' introduced him 
to the girl. At this meeting it was proposed that the défendant Jones 
and the girl should corne to Wichita, where Miller and Hays resided, 
the men to pay the expense of the journey, and to support the women, 
in considération of illicit sexual life. The girl at first declined, but 
was finally persuaded to go. The men returned to Wichita, and a day 
or two later were followed by Lessie Jones, who promised the girl 
that she would get money from Hays to pay the expense of her com- 
ing. A few days thereafter she called the girl up on the long-distance 
phone, and stated that Hays refused to send her money, but was will- 
ing to supply her with a ticket, and directed her to call for it at the 
Santa Fé office, and corne on a certain train. A telegram was also 
sent by Lessie Jones to the girl, as f oUows : "Go to Santa Fé for 
ticket. Corne on seven-twenty sure." The ticket was paid for by Les- 
sie Jones at the Santa Fé office in Wichita. The agent there wired the 
agent at Oklahoma City to furnish the girl, giving her name, the ticket. 
The girl, acting upon the telegraph and téléphone messages, called 
at the Santa Fé office, received and receipted for the ticket, and travel- 
ed upon it to Wichita. AU this documentary évidence from the rail- 
road, telegraph, and téléphone offices was introduced at the trial in 
support of the oral testimony. At Wichita Hays and Miller were wait- 
ing in the S'anta Fé Station when the girl arrived. They kept a little 
in the background. Lessie Jones was also there, and met the girl, and 
took her to a restaurant for supper. She then conducted her to a hôtel, 
where two rooms had been engaged previously. There they found 
Hays and Miller awaiting them. Hays occupied one room with the 
girl, and Miller the other with the défendant Jones. The nex;t morning 
it was arranged between the four that the women should either 
engage a house or other rooms during the day, and that ail four should 
meet at the post office at 6 o'clock in the evening, where the women 
were to notify the men of the location of the quarters selected. Roorns 
were engaged at a rooming house. The girl registered herseilf and 
Hays under the name of Mr. and Mrs. O. C. Russell, Kansâs City. 
The défendant Jones registered herself and Miller under the name of 
Mr. Miller and wife, Kansàs City. At 6 o'clock the womeri went to 
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the post office, and were soon met by the two men. The four took a 
short ride in an automobile, and then separated, the women going to 
their rooms. Later in the evening the two men came to the rooms for 
the night, Hays occupying one room with the girl, and Miller the other 
with the défendant Jones. During the next 10 days the parties spent 
four or five nights together in the same rooms. The men then stated 
that their wives were getting "vvise," and that they could not come to 
the rooms any more. Evidence of the keeper of the rooming house 
and of the hôtel was also introduced in corroboration of the testimony 
of the girl, who was the chief witness on behalf of the govemment. 
During the period of their ilhcit relations Hays paid the girl $2 on two 
différent occasions, and $1 on another. The bills for the rooms were 
paid by the défendant Jones. 

The only évidence that Plays paid for the ticket upon which the 
girl rode was the testimony of the girl as to the original agreement 
made at the Régal Hôtel, and her statement as to the déclarations of 
défendant Jones, in the conversation over the long-distance phone, 
that Hays fumished the money for the ticket. So far as there was 
direct évidence on the subject, the money was actually paid to the 
Santa Fé agent at Wichita, by the défendant Jones, and she carried 
on the communications with the girl which resuited in her making the 
trip to Wichita. The only other évidence on the subject is the illicit 
life of Hays with the girl which is so clearly established as not to be 
controverted in the argument in this court. No évidence was intro- 
duced by the défendants. 

[1] At the conclusion of plaîntiff's case a motion was made for a 
directed verdict, and its déniai is one of the principal errors now re- 
lied on. While it is conceded that there is substantial évidence to es- 
tablish ail the éléments of the offenses charged in the indictment, it 
is urged that such évidence is insufficient to convince the jury beyond 
a reasonable doubt. This assignment of error is without merit. 
Where there is substantial évidence tending to prove each élément of 
the offense charged, the verdict of the jury is final. Whether the 
évidence is of sufficient probative force to convince the mind beyond a 
reasonable doubt is addressed solely to the judgment of the jury. The 
court can do no more than accurately state the rule of law. There is 
no way by which the doctrines of reasonable doubt and presumption 
of innocence can be properly used to create a new zone of error, or 
devolve upon appellate courts the duty to examine évidence and dé- 
termine its probative force. Matthews v. United States, 192 Fed. 
490, 113 C. C. A. 96; Stout v. United States, 227 Fed. 799. — C. C. 

A. ; Humes v. United States, 170 U. S. 210; ^ Burton v. United 

States, 202 U. S. 344, 373, 26 Sup. Ct. 688, 50 h. Ed. 1057, 6 Ann. 
Cas. 362; Matthews v. United States, 192 Fed. 490, 113 C. C. A. 
96; Tapack v. United States, 220 Fed. 445, 137 C. C. A. 39; Ward v. 
State, 58 Neb. 719, 79 N. W. 725; People v. Cummings, 123 Cal. 269, 
55 Pac. 898; People v. Houff, 120 Cal. 538, 52_Pac. 846, 65 Am. S't. 
Rep. 201. There is nothing in the opinions in Vernon v. United 
States, 146 Fed. 123, 76 C. C. A. 547, and Union Pacific Coal Co. v. 
United States. 173 Fed. 737, 97 C. C. A- 578, to the contrary. The 

> u Sup. Ot 682, 42 L. Ed. lOU. 
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opinions in those cases expressly state that there is a lack of substan- 
tial évidence to support the material averments of the indictment. 
That was the basis of those décisions. 

[2] It is next urged, but in a rather hesitating way, that the White 
Slave Act is confined to cases of white slavery. The Ninth Circuit in 
Diggs V. United States, 220 Fed. 545, 136 C. C. A. 147, held to the con- 
trary. The imphcation of a similar holding is so strong in the récent 
décisions of the Suprême Court as to amount to a direct décision of 
the point. Hoke v. United States, 227 U. S. 308, 33 Sup. Ct. 281, 57 
L. Ed. 523, 43 U. R. A. (N. S.) 906, Ann. Cas. 1913E, 905 ; Athana- 
saw V. United States, 227 U. S. 326, 33 Sup. Ct. 285, 57 L. Ed. 528, 
Ann. Cas. 1913E, 911 ; United States v. Bittv, 208 U. S. 393, 28 Sup. 
Ct. 396, 52 L. Ed. 543. See, also, United States v. Flaspoller (D. C.) 
205 Fed. 1006; Johnson v. United States, 215 Fed. 679, 131 C.C. A. 
613, L. R. A. 1915A, 862. The only basis for such a construction of 
the act is the title given to it in the last section, and some language 
contained in the debates and reports. It is elementary, hovvever, that 
the plain language of a statute cannot be controlled by such considér- 
ations, and, in our judgment, the language of the White Slave Act 
is so plain as to make the interprétation suggested seem purely fancif ul. 

[3] The défendant Lessie Jones made a statenient in writing which 
tends to implicate the défendant Hays as well as herself. When this 
statement was offered in évidence, counsel representing Mr. Hays ob- 
jected to its receipt upon the ground that he was not présent, and 
could not be bound by it. The court promptly instructed the jury 
that the statement could not be cbnsidered as against the défendant 
Hays, and that it was received solely as bearing upon the question of 
the guilt of the défendant Jones. This matter was again fully ex- 
plained to the jury in the charge. Counsel for Hays now urges that 
the statement must hâve been prejudicial to their chent, and that the 
jury disregarded the plain and emphatic direction of the trial judge. 
We must assume, however, that the jury obeyed those instructions. 
Any other holding would make the practical administration of justice 
by means of a jury, impossible. 

[4, 5] At the conclusion of the court's charge counsel for Mr. Hays 
made the f oUowing oral request : 

"The défendant requests the court to Instruct the jury that the glrl, under 
the facts and clreumstances, is an accompUce, and that it is a rule of law 
tliat before the jury can take the testimony of an accomplice, it must be cor- 
roborated by other testlmony of other witnesses, or by facts and circumstances 
which will convince the jury beyond a reasonable doubt." 

To that request the court responded as f ollows : 

"That instruction is refused, I thinlî it is entirely proper, hovvever, for the 
court to say to the jury where a witness goes on the stand who is iinplicated 
in an improper transaction, and admits it, that that fact ought to be taken 
into considération in passing on her testlmony, and the jury should care- 
fully sci-utinize it with that in view, and give due considération and weight to 
that occurrence in the évidence." 

An exception was saved to this action of the court, and is now as- 
signed as error. 
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The ruling was clearly right. The request as framed by counsel 
was improper upon two grounds : First, the girl was not an accom- 
plice (United States v. Holte, 236 U. S. 140, 145, 35 Sup. Ct. 271, 59 
L. Ed. 504, L. R. A. 191SD, 281; Diggs v. United States, 220 Fed. 
545, 553, 136 C. C. A. 147) ; second, even if she were an accomplice, 
the request as framed states the requirements of corroboration much 
too strongly. The admonition given by the court adequately safe- 
guarded defendant's rights. There is no précise formula which must 
be observed in the fédéral courts. They are not bound by state stat- 
utes on the subject. The admonition to be given is a matter of cau- 
tion, and not a hard and fast rule of law. Hanley v. U. S., 123 Fed. 
849, 59 C. C. A. 153. The language used may properly be varied to 
some extent according to the degree of criminaHty of the accomplice 
and the circumstances under which he testifies. Wigmore on Evidence, 
§ 2057._ 

The judgment is afifirmed. 



EDWARDS V. KEITH. 
(Circuit Court of Appeals, Second Circuit. Jnnuary 31, 1916.) 

No. 129. 

1. Intebnal Revenue (S=5T — Income Tax — Pkopebty Taxable — "Net In- 

COME." 

Under Act Oct. 3, 1913, c. 16, § II, div. B, 38 Stat. 167 (Comp. St. 1913, 
§ 6321), providing that the "net income" of a taxable person shall include 
gains, profits, and income derived from salaries or compensation for Per- 
sonal services, of whatever kind and In whatever form paid, or from 
busiiiesses, commerce, gains, profits, and income derived from any source 
whatever, a life Insurance agent, whose contract entitled him to commis- 
sions of a specified percentage of the flrst premium of each policy and 
of a différent percentage on subséquent renewal premiums when the 
same should be paid, is liable to pay the income tax on commissions on 
renewals of policies issued before the act was adopted, which were not 
paid until thereafter. 

[ïïd. Note. — For other cases, see Internai Revenue, Cent. Dig. |§ 8-10; 
Dec. Dig. cg=ï7. 

For other définitions, see Words and Phrases, First and Second Séries, 
Net Income.] 

2. Inteenal Revenue ©=57 — Inoome T.4.X — Teeasuby Régulations. 

The Instruction of the Treasury Department requiring return to be 
made of fées or émoluments for services charged for, but not coUected, if 
good and collectible, cannot change the requi rement of the statu te that 
the income tax shall be based on the income arising or accruing during 
the calendar year. 

{Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10; 
Dec. Dig. ®=»7.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Action by Charles Jérôme Edwards against Henry P. Keith, as col- 
lector, to recover part of the income tax paid by plaintifï. From a 

(S^sFor other cases see same toplc & KEY-NUMBBK in al] Key-Numbered Digests & Indexes 
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judgment sustaining a demurrer to the amended complaint and dis- 
missing the complaint on its merits, plaintiflf appeals. Affirmed. 

This cause cornes hère upon appeal from a judgment sustaining a 
demurrer to the amended complaint and dismissing said complaint on 
the merits. The opinion of Judge Chatfield will be found in 224 
Fed. 585. 

Jones, McKinny & Steinbrink, of Brooklyn, N. Y. (George W. 
Wickersham, of New York City, Chas. A. Woods, of Long Island 
City, N. Y., and Meier Steinbrink, of Brooklyn, N. Y., of counsel), for 
plaintiff in error. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y., for défendant 
in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The action is brought to recover 
part of the income tax for 1913 paid by plaintiff. The statute (Act Oct, 
3, 1913, 38 Stat. 114, 166) provides for the levying an individual tax 
on those liable to pay "upon the entire net income arising or accruing 
from ail sources in the preceding calendar year." For the year 1913 
the period is 10 months only, the statute taking efïect March 1, 1913. 
The act thus defines net income : 

"That, subject only to such exemptions and déductions as are liereinafter 
allowed, the net income of a taxable person shall include gains, profits, and 
income derlved from salaries, wages, or compensation for Personal service of 
wliatever kind and in wliatever form paid, or from professions, vocations, 
businesses, trade, commerce, or sales, or dealings in property, wlietber real 
or Personal, growing eut of the ownershlp or use of or interest in real or 
Personal property, also from interest, rent, dividends, securities, or the trans- 
action of any lawful business carried on for gain or profit, or gains or profits 
îiud income derlved from any source whatever, including tbe income from 
but not the value of property acquired by glft, bequest, devise, or descent." 
Division B of section II. 

Plaintiff is a life insurance agent, employed by an insurance Com- 
pany under written contracts to procure applications for assurance 
on the lives of individuals. As compensation for his services the in- 
surance Company is obligated to pay him a certain commission on the 
first premium paid by the assured when the policy is issued. It is fur- 
ther obligated, as the assured pays subséquent renewal premiums for 
a certain number of years, to pay to plaintiff a stated commission on 
each of such renewal premiums. It is with thèse renewal premiums, 
or rather with the commissions paid thereon that this cause is con- 
cerned. Plaintiff's brief thus states the controversy. 

"A single question is presented by the appeal, namely. whether or not the 
commissions payable to complainant under the contracts with the Assurance 
Society annexed to the complaint, upon renewal premiums paid on policies 
obtained through the instrumentality of appellant prior to March 1, 1913, but 
which commissions were not actually pàid to and received by complainant 
until after March 1, 1913, and between that date and rtecember 31, 1913, con- 
stitute a part of 'the entire net income' of complainant 'arising or accruing 
from ail sources' between those dates." 

An elaborate argument is presented on behalf of the plaintiff in 
error, based in part upon provisions in the contracts whereby the com- 
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pany agrées to loan money to the agent to the amoitnt of certain ex- 
pected commissions on renewals, and the agent agrées to render as- 
sistance in the collection of renewal premiums; but the question 
seems to us a very simple one and one absolutely determined by the 
provision in ail the contracts that "commissions shall accrue only as 
the premiums are paid in cash." That the work for which the com- 
pensation is paid was done in sorae prior year seems to us unimportant. 

If, as counsel retained for the purpose, a lawyer argues a cause for 
a client before the Court of Appeals in October, 1915, having received 
a retainer in August and his work being completed vvith the argument, 
and the cause is decided in December and his client pays him in Feb- 
ruary, 1916, we cannot see why he should not inchule his retainer in 
his income return for 1915 and the money paid him for argmnent 
in his return for 1916, although in that year (1916) he did nothing— - 
did not even send in a bill, having done that in December, 1915. 

If as a reward for long and faithful service an industrial corpora- 
tion votes to one of its employés, who retires from active work, an 
annual pension, we do not see why ail instalments of that pension paid 
in each calendar year are not, under the statute, income for that year. 

If an agent for a life insurance company does a particular job, e. 
g., persuades John Doe to insure in the company on July Ist, 1915, 
and receives as part compensation for that work a certain sum when 
Doe pays his first premium in July, 1915, surely he includes that in 
his income return for 1915. That certainly is income. If under this 
arrangement with the company he receives a further sum of money 
as compensation for tlie same job in July, 1916, when John Doe pays 
his second premium, we cannot see why that is not income for 1916— 
in the ordinary sensé of the word. Why it is not within the lan- 
guage of the act ''income arising or accruing in the calendar year 
1916" and "derived from personal services" we are entirely at a loss 
to understand. The statute does not provide that the "personal serv- 
ices," compensation for which is to be considered income, must be 
rendered in the same year in which the compensation is received. 

It may be noted that, although fully earned by work already done, 
there is no certainty that the sum conditionally promised for an ensuing 
year will ever be paid or will accrue or corne due ; John Doe may die 
within the first year, or at its expiration may refuse to renew his policy 
in which event the company is not obligated to pay its agent anything 
beyond the amount already paid him ; the obligation to pay does not 
arise until John Doe actually pays his renewal premium in cash. 

There is nothing in the opinion in the Matter of Wright (D. C.) 
151 Fed. 361, which we affirmed in 157 Fed. 544, 85 C. C. A. 206, 18 
L. R. A. (N. S.) 193, which at ail conflicts with the views above ex- 
pressed. 

[2] Référence is also made to certain instructions of tlie Treasury 
Department : 

"A person receiving fées or émoluments for professlonal or other services, 
as in the cuse of physicians, or lawyei-s, should include ail actual receipts 
for services rendered in the year for which return is made, together with ail 
unpaid accounts, charges for services or contingent income due for that year, 
if good and coUeetible." Form IWO, instruction 14 ; f orm 1011, instruction 12. 
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This forni may be appropriate enough to give the department full 
information about an individual's earnings in any particular year so 
as to enable its officers to check up with accuracy some return of a 
future year, when his hope of being paid what he bas earned finds 
fruition. But no instructions of the Treasury Department can enlarge 
the scope of this statute so as to impose the income tax upon unpaid 
charges for services rendered and which, for aught any one can tell, 
may never be paid. To take the illustration given above, the charge 
for the argument in the Court of Appeals, unpaid on December 31, 
1915, could not be included as taxpaying income for 1915, because it 
was not paid in that year and the client might die insolvent on Jan- 
uary 1, 1916; but as soon as it is paid it becomes taxpaying income 
of the year in which such payment is made, although it was made for 
services performed in a prior year. The phraseology of form 1040 
is soraewhat obscure; perhaps it means that there shall be included 
actual receipts (a) for services rendered in the year for which return is 
made and (b) for unpaid accounts, or charges for services rendered 
in former years, and paid in the year for which return is made. But 
it matters little what it does mean ; the statute and the statute alone 
détermines what is income to be taxed. It taxes only income "derived" 
f rom many différent specified sources ; one does not "dérive income" 
by rendering services and charging for them. 

The judgment is affirmed. 



CKANE CKEEK IRR. DIST. et al. v. l'ORÏI.AND WOOD PIPE CO. et al. 

(Circuit Court of Appeals, Nintli Circuit. Marcli 20, 1916.) 

No. 2645. 

MiocrrANics' Liens <g=>18—Sui!JECT-MATTER— Public Property. 

Wliere a iiiectianic's lieu ou an in-iiîatiou systeui, coustrucietl by a pri- 
vate corporation under a cojitract with two Inigution districts to wliieli 
tlie s,ysteui was to be con\'eyed, was perfected l>el'are tlie conxeyauce to tlie 
districts, it wus not defeated by the conveyanee, eveu tliou!,'ii tîie gênerai 
lien laws do not apply to public corporations, such as irri.:;atiou districts. 

[Ed. Note. — For other case.s, see Slechanics' Liens, Cent. Dig. §§ 14, 15 ; 
Dec. Dig. <g=>i;j.] 

Appeal from the District Court of the United States for the South- 
ern r)ivision of the District of Idaho ; Frank S. Dietrich, Judge. 

Mechanic's lien suit by the Portiand Wood Pipe Company and 
others against the Crâne Creek Irrigation District and another. De- 
cree for the complainants, and défendants appeal. Affirmed. 

C. S. Varian, of Sait Lake City, Utah, and E. R. Couîter, of Wei- 
ser, Idaho, for appellants. 

Richards &' Flaga and McKeen F. Morrow, ail of Boise, Idaho, for 
appellee Portiand Wood Pipe Co. 

Before GILBERT and MORROW, Circuit Judges, and RUD- 
KIN, District Judge. 

^z:^For other cases see same topic & KEY-NU.MBER in ail Key-NumbereU Di&ests & Inde.\^;3 
231 F.— 8 
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RUDKIN, District Judge. This is an appeal from tlie decree of 
the court below in so far as it decrees the foreclosure of a lien against 
the property of certain irrigation districts in the state of Idaho. The 
facts material to a proper understanding of the question presented 
by the appeal are as follows : 

The Crâne Creek Irrigation, Land & Power Company is a private 
corporation organized and existing under the laws of the state of 
Idaho, and the Crâne Creek irrigation district and the Sunnyside ir- 
rigation district are public corporations organized and existing under 
the laws of that state. On the 22d day of August, 1910, the Irriga- 
tion & Power Company entered into two separate contracts with the 
two irrigation districts in question, under the terms of which it 
agreed to construct and complète an irrigation System according to 
certain plans and spécifications agreed upon, and upon completion to 
convey tO' each of the irrigation districts a certain specified undivided 
interest therein. Thèse contracts recited that the Irrigation & Power 
Company was the owner of certain water rights, réservoir sites, and 
rights of way upon which some construction work had been per- 
formed, and it was thereupon agreed that the réservoir, dams, pipe 
lines, flumes, laterals, and other structures should be constructed 
and completed by the Ist day of May, 1912, and that when so con- 
structed and completed the undivided interest should be conveyed 
to each of the irrigation districts as therein provided. It was fur- 
ther agreed tliat partial conveyances should be made from time to 
time on nionthly estimâtes as the work progressed, and that upon 
the completion of the work thèse partial conveyances should be fol- 
lowed by a final conveyance. The Irrigation & Power Company en- 
tered into a contract for the construction and completion of this ir- 
rigation System, fîrst with Maney Bros. & Co. and later with the 
,Slick Bros. Construction Company. The appellee, the Portland 
Wood Pipe Company, under contract with the Slick Bros. Construc- 
tion Company, furnished certain piping and other material to be used 
in the construction work, and for the purchase priée of the material 
so furnished it filed and perfected its lien claim under the laws of the 
state of Idaho. At the time the materials were so furnished the Ir- 
rigation & Power Company was in charge of the construction work 
as owner ; noue of the conveyances or partial conveyances to the ir- 
rigation districts had been recordcd, and so far as the record dis- 
closes the présent lien claimant had no notice of the claims of the ir- 
rigation districts. Under thèse facts the irrigation districts contend 
that they are public corporations, organized and existing under the 
laws of the state of Idaho for public purposes, and that their prop- 
erty cannot be subjected to liens under the mechanic's lien laws of 
that state. This is the sole question presented by the appeal. 

The court below did not find it necessary to détermine whether the 
property of an irrigation district is subject to the lien laws of the 
state of Idaho, nor do we. For, conceding that an irrigation dis- 
trict is a public corporation,^ and that its property cannot be sub- 
jected to a lien for material furnished to the district direct or to a 
contractor with liie district, yet when an irrigation district or otlier 
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public corporation acquires property from another it acquires it sub- 
ject to ail liens and burdens lawfully imposed upon it by the former 
owner, just the same as any other purchaser. In the présent case the 
Irrigation & Power Company was in possession of the irrigation Sys- 
tem as owner, and was holding itself ont to the world as such. It 
contracted for the construction of an irrigation System on its own 
property, and material was furnished to be used in that System, for 
which a lien was given by the laws of the state. That lien attached 
before the irrigation district acquired the property and was not dis- 
placed by the conve3'ance to the district. Thus, in Salem v. Lane & 
Bodley Co., 189 111. 593, 60 N. E. 37, 82 Am. St. Rep. 481, Reed and 
Van Kirk submitted a written proposition to the city of Salem to fur- 
nish the city a complète electric light plant, in accordance with cer- 
tain spécifications set out in the proposition, for the sum of $9,000, 
payable in bonds, or partly in bonds and partly in notes, as the city 
might elect. This proposition was accepted by the city, and the plant 
was constructed by Reed and Van Kirk. Lane & Bodley Company 
furnished an engine wherewith' to operate the plant, and filed and per- 
fected a lien therefor under the laws of the state of Illinois. There- 
after the plant was completed and duly conveyed to the city. In a 
suit to foreclose the Lane & Bodley Company lien the city contended 
that its property was not subject to the lien laws of the state, and the 
court so conceded ; but it was nevertheless held that the city acquired 
the property subject to the lien. In the course of its opinion the court 
said : 

"The decree was not awartled on the theory the property thus held by tUe 
munieipality for the use of the public — to enable the city to diseharge its pub- 
lic functions — is within the purview of the ineehauic's lien law and subject to 
be sold to discharge an indebtedness contracted by the city for material or la- 
bor used in the con.struction of the plant, but that the lien attached to the 
electric light plant before it became the property of the city, for the debt of 
the then owners, T. C. Reed and William Van Kirk, and that the city acquired 
the property subject to the lien. Reed and ^'^an Kirk were parties défendant 
to the bill, and a personal nioney decree was eutered against them and a decree 
in rem against the electric light plant. The appeal was prosecuted on belialf of 
the city only. If the défendant in error coriwration had perfected a lien 
against the plant whlle it was the property of an individual owner, the subsé- 
quent purchase of the plant by the city could not operate to deprive the lienor 
of the beneflt of the statutqry provisions for the enforcenient of the lien by a 
foreed sale of the property. The decree is a Personal nioney decree against 
Reed and Van Kirk, and for the sale of the electric light plant in default of 
payment of the decree debt There is no decree against the city for the pay- 
ment of any sum. The city cannot be requlred, by mandanius or any order or 
proeess of the court, to pay the decree debt. It is not a decree debtor, but 
the owner of real property upon which the lien of the decree may operate If it 
does not pay the sum specifled in the decree. It may voluntarily pay the 
amount necessary to remove the lien froni the property, but there is no proeess 
or authority of law that may be invoked to coerce it to niake payment. The 
lien is created by the statute, and the statute provides, as the mode of enforee- 
ment of the lien, the sale of the land on which the lien has attached. To deny 
to the plaintifC in error corporation the beneflt of this mode of enforcing the 
decree is, in this case, to nuUify the lien." 

Again the court said : 

"The substance o£ the entire transaction was that Reed & Co. profCered to 
l'rocure, construçt, and tender to the city a complète electric light plant 
(grounds, building, and machinery), constructed in accordance with given spéc- 
ifications and plans, for a specifled sum aï money, and the city contracted to- ac- 
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cept the said plant (grounds, building, and macliinery), if constructed and ten- 
(lered in aecordance wltli the terms of tlie iiroposition of said Keed & Co., and 
under the contract lieed & (^o. tendered. ami the city a('C('|)ted, a plant whicli 
vvas incumborod by a legally subsisting lien in favor of the défendant in eri'ov 
eoujpany. Sneli a lien woiUd not he disiilnced by the eonveyance to tlie eity, 
but the lieu reniained as fully effective agalnst the iiropeity after the eonvey- 
ance to the City as Vsefore." 

While on grounds of public policy the property of municipal cor- 
porations held for public purposes may 1:;e cxeuijit from the opération 
of the gênerai lien laws of tlic state, yet such municii^alities may not 
enter into contracts with third persons for the construction of plants 
or other improvements on the property of such third persons to be 
thereafter conveycd to the municipality, and thcn claim the statutory 
exemption from liens for labor perfcrmed upon or matcrials used in 
the construction of the contemplated improvements. 

Such were the views of the court belov.', aiid its decree is aifirmcd. 



CnOilO V. IIXIÏKD KTATES. 
(Circuit Court of Appeals, Second Ciixuit. February 15, 191G.) 

Xo. 170. 

1. IlECEIVING StOLE.X GOODS e=o9(l) — QllKSTlONS FOIÎ ,Tl:EY. 

On a trial for receiving aud havhig jiossession of stolen goods In viola- 
tion of Act Cong. Feb. 13, 19ia, c. 50, :!7 Stat. 070 (Conip. St. 1913, §!) 8603, 
8004), relative to the larceny of goods in Interstate commeree, defeiul- 
ant's guilt held a question for the jur.w 

[Kû. Note. — For other cases, see Ueceiviug Stolen Goods, Cent. Dig. § 19; 
Doc. Dig. '©=>9(l).l 

2. CRI5IINAL LAW <S=5ll59(4) — ApPEAL — IlKVlEW — ClîEDIUIHTY OF WrrNESSES. 

ïbat the jury believed the tesVimony ot the goverument's witnesses 
ratlier than that told by défendant is a resiUt which an appellate court 
will not disturb. 

LFd. Note. — l'or other cases, see Criunnal Law, Cent. Dig. g 3077 ; Dec. 
Dig, <Ê=>1159(1).] 

3. Witnesses <S=>393(4) — Impeachment — Aomissibility of Evidence. 

It was not error to exclude a déposition of a wituess for the government 
at variance in some respects with the wituess' testiuiony, where defend- 
ant's counsel had cross-examined the witness as to the questions and 
answers contained in the déposition and adniitted, in ofCering the déposi- 
tion in évidence, that lie had cross-examined the witness regarding every- 
thing material. 

[Kd. Note. — For other cases, see Witnesses, Cent. Dig. § 1255 ; Dec. Dig. 
<S=3,303(4).] 

4. Keceiving Stolen Goods iS=8(2)- — Admissibility of Evidence. 

On a trial for recelving stolen goods, after a iMlice ofîicer had testifled 
that he saw a person pushing a case in the door of defendant's store, and 
that, after watehing a while for him to couie out, lie entered the store, he 
was aslied what reason he had for watehing the place, whether he had 
orders to wateh it, and whether he knew what klnd of a place it w.is, and 
testifled that he was directed by tlie captain to watch such place, and 
that he saw wonien go in there and disappear, and that that was what 
he was going in there to prevent. On defendant's motion this last state- 
inent was stricken out, and the court told the jury to disregard every- 
thing that was stricken from the évidence. Wlien the witness was lii'st: 
asked what reason he had for watehing the place, défendant objected "tn 
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thls Une of questloning." Eeld, that évidence that the officer was there 
In the discharge of hls duty, and not by chance, was proper évidence. 

[Ed. Note. — For other cases, see Keceivlng Stolen Goods, Cent. Dlg. § 
15; Dec. Dig. <g=»8(2).] 

B. Criminal Law <g=3ll69(5) — Appeal — Hakmless Ebrob. 

As it was the answers of the vritness rather than the questions which 
were objectionable, and as the court struek ont the statements volun- 
teered by the wltness, and instructed the jury to disregard them, there 
was 110 réversible error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3141; Dec. 
Dig. <S=>11G0(5).] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Andréa Cuomo was convicted of receiving and having in his pos- 
session stolen goods, in violation of Act Feb. 13, 1913, c. 50, 37 Stat. 
670 (Comp. St. 1913, §§ 8603, 8604), and the cause cornes hère upon 
writ of error to review the judgment. Aiïirmed. 

George W. Martin, of Brooklyn, N. Y., and S. H. Kesselman, for 
plaintiff in error. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1, 2] It is contended that the court at 
the close of the testimony should hâve directed a verdict of acquittai, 
but we are satisfied that upon the testimony it would hâve been error 
so to do; the question of guilt or innocence was fairly for the jur}-. 
The principal witness for the government was the tfuck driver who 
stole the goods. He testified to a former conversation with défendant 
in which, as witness stated, défendant said to him: 

"Any time you get anything that you can bring hère, anything at ail, I will 
buy anything that you bring, anything from a needle to an anchor." 

Also that défendant, when witness arrived with the stolen package, 
helped to carry it in and said : 

"Hâve to do this quick ; my place Is watched ; you hâve to get ont the 
batk way;" also, "I know ail about it; your brother telephoned; thirty dol- 
lars." 

The jury were fully and correctly instructed as to the careful scru- 
tiny which should be given to the testimony of such a witness, also as 
to the presumption of innocence to which défendant was entitled and 
as to reasonable doubt. That they believed the story told by the gov- 
ernment's witnesses rather than that told by the défendant is a resuit 
which an appellate court will not disturb. 

[3] Error is assigned to the exclusion of a déposition which défend- 
ant offered in évidence. The truckman, Mathan, who stole the package 
and brought it to défendant had given testimony upon an exainination 
by the United States commissioner. This testimony was reduced to 
writing and constituted the déposition ref erred to ; it contained state- 
ments differing in some respects from the statements made by the same 
witness in court. Upon cross-examination of Mathan, defendant's 
counsel called his attention to some of the questions and answers found 
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in the record of hîs prior examination and the wîtness admitted that 
such questions had been asked and such answers given. Subsequently, 
after several of defendant's witnesses had been examined, bis counsel 
offered the entire déposition of Mathan in évidence. The following 
colloquy ensued : 

"The Court: Presximably you hâve eross-nxaininccl him on everythin.ç that 
you regarded as at variance with the testimony. 
"Mr. Russell : I rtid. sir. 
"ïhe Court: I do net see any use of putting it in évidence." 

Thereupon counsel to the government objected to "having the jury 
confused with a lot of extra testimony." The objection was sustaiacd 
and exception reserved. We find no error in this ruling; défendant 
had full opportunity to use so' niuch of the testimony as was material 
and admitted that he had used ail that was material. 

[4, 5] A further exception, which is hère relied upon will be found 
in the following excerpt from the record. The witness on the stand 
was a police officer, who had been examined on direct and cross, and 
had testified that he was at a nearby corner, that he saw Mathan push- 
ing the case in the door; that after watching a while for him to corne 
out he entered the store. Upon redirect he testified that there was a 
rear door leading into the yard. Then ensued : 

"Q. What reason had you for watching this place? A. I was ordered by 
the captain. to inspect that place every liour. He sald It was a fence. He 
had been arrested for maiutaining and keeping a disorderly house — 

"Mr. Russell: 1 ob.1ect to this Une of questionlng. 

"The Court: I will take it until the district attorney is through with it. 
I will overrule your objection now. I don't know what the question is. 

"Mr. Russell: Exception. 

"Q. Why were you watching this place, OiHcer? A. The captain told mo 
f o watch it 

"Mr. Russell: I object to what the captain told Mm; that is what I ob- 
jected to before. 

"Q. Did you receive orders to watch this place? A. I did. To inspect it 
every hour ; to walk through there. This fellow was arrested for keeplng 
and malntaining — 

"The Court: JJever mind that. 

"Q. Do you know what kind of a place, other tban a macaroni place, it is? 
A. I know. 

"The Court: You are testifying to what you know yourself, Offlcer? 

"The Witness: Well, I saw women going in there, and disappear in there ; 
that is what I was going in there to prevent 

"Mr. Russell: I object to that and move to strike It ont as not respouslve 
to this question and not binding on this défendant. 

"The Court: Go on; strike it out. 

"Mr. Russell: Will your honor instruct the jury to disregard that state- 
ment of the witness? 

"The Court: ïes ; disregard everytlilng that is stricken from the évidence." 

It will be seen that the objection was "to this line of questioning" ; 
what was objectionable, however, was not so much the question as the 
answers. That the officer was there in the discharge of bis duty, and 
not by chance, was proper évidence enough ; but, as often happens 
with a too willihg witness, he volunteered statements which were not 
admissible. We think that, since the court struck out the testimony and 
instructed the jury to disregard it, there is no réversible error. 
- The judgment is affirmed. , 
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MARYLAND RAIL CO. et aL t. TAYLOR et aL 

BALTIMORE TRUST & GUARANTT CO. r. OAKLAND COAL & COKE CO. 

(Circuit Court of Appeals, Fourth Circuit Pebruary 11, 1916.) 

No. 1312. 

1. COEPOBATIONS <©=j232(1) — STOCK — SXJBSCRIPTIONS— LiABILITY. 

Under Act» W. Va. 1882, c. 96, | 24, a sale of corporate stock for 
property cannot be questioned in the absence of fraud; therefore cor- 
porate creditors in such case cannot hold subscribers liable on the theory 
that their subscrlpticms were unpaid, because the property was recelved 
at a Taluation flxed between them and the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 879, 880, 
987; Dec. Dig. <g=>232(l).] 

2. COBPOBATIONS <S=544(2)— STOCK — Tbtjst Fund. 

Unpaid balances due on stock subscriptions constitute a trust fund for 
corporate creditors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2162; Dec. 
Dig. <3=>544(2).] 

Appeal f rom the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Benjamin F. Keller 
and Alston G. Dayton, Judges. 

Suit by the Baltimore Tru^t & Guaranty Company against the Oak- 
land Coal & Coke Company, in which the Maryland Rail Cempany and 
others sought to recover against Charles J. Taylor and others on al- 
leged unpaid subscriptions. From a decree for défendants, interven- 
ing petitioners appeal. Affirmed. 

T. F. Cadwalader and Horace S. Whitman, both of Baltimore, Md. 
(Willis R. Jones, of Baltimore, Md., and P. j. Crogan, of Kingwood, 
W. Va., on the brief), for appellants. 

Osborne I. Yellott, Frank Gosnell, and Alexander Preston, ail of 
Baltimore, Md. (Marbury, Gosnell & Williams, of Baltimore, Md., on 
the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

PER CURIAM. The Oakland Coal & Coke Company, a West Vir- 
ginia corporation, duly organized and doing business under the laws 
of that state, for some years conducted extensively its coal mining 
business, issued a large amount of capital stock, and also gave a mort- 
gage upon its property to the Baltimore Trust & Guaranty Company 
to secure a considérable bonded indebtedness. 

Upon failure to meet its obligations, including interest on 
bonds, a bill in equity was filed by the trust company to foreclose 
the mortgage, wind up the afïairs of the company, and subject 
its property to the payment of its debts. In this original cause, 
pending in the District Court of West Virginia, entitled Baltimore 
Trust & Guaranty Company v. Oakland Coal & Coke Company, pro- 
ceedings were duly had looking to the payment of alleged unpaid stock 
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subscriptions, in wliich latter effort the controversy between tbe appel- 
lants and appellecs lierein arose. The gênerai creditors of the Oak- 
land Coal & Coke Company, being the appellants herein, especiall}' 
seek to enforce the payment of the alleged stoekhoklers' liabihty for un- 
paid stock sulxscriptions for a large aniount, it being the only source 
from which they can hope to realize anything on accoiint of their in- 
debtedness, the mining company's failure being a heavy one. 

The lower court, after giving much considération to the subject 
(Judge Dayton of the Northern cHstrict and Judge Keller of the South- 
ern district of West Virginia having passed upon différent leatures 
involved in the alleged liability), reached the conclusion that the claini 
was without merit, and that ail stock issued by the company, the un- 
jjaid subscription of which was involved in the litigation, had been 
fully paid up, as authorized and recognized by the laws of West Vir- 
ginia, at a time long antedating the incurring of the appellants' debts. 
The correctness of the conclusion thus reached is the real question in 
controversy on this appeal. 

[1] This court bas maturely considered the subject, and is entirely 
satisfied with the conclusions reached by the lower court. The man- 
ner in which stoekhoklers may settle for their subscriptions, in the ab- 
sence of fraud (and noue is shown in this case), is controlled by stat- 
ute, and the court has no right to substitute its judgment for that of 
the law-making power, because in the light Oif after events a hardsliiî» 
on creditors may resuit and they may not be able to secure pavmciit 
of their indebtedness from the corporation. Acts Gen. Assem. W. 
V-'a. 1882, c. 96, § 24; Merchants' & Mechanics' Savings Bank- of 
Grafton v. Belington Coal & Coke Company, 51 W. Va. 60, 41 S. E. 
390. In the case cited, the Suprême Court of West Virginia said : 

"Onr stiUiite throws the f;ate wide oijen t'or tlie sale of stock and iiun-luis.' 
of property in piiynient tlierefor at sueh prUv iuid on sueh ternis and condi- 
tions as tlie contracting parties may agrée iipon." 

And in the absence of fraud no action against a stockhokler for un- 
paid subscriptions can be maintained for stock issued under that sec- 
tion. The lower court was of opinion that the stock in question v/as 
subscribed and settled for pursuant to the section of the statute re- 
ferred to, and that under the interprétation placed on said statute 
by the case cited no recovery could be had therefor, and in thèse views 
we fully concur. 

[2] The appellants cite many authorities to support their contention 
that the unpaid balance due on stock subscriptions constitute a trust 
fund ont of which creditors of the corporation should be paid. Wilh 
this position, and thèse authorities, we are in accord, but hère the sub- 
scriptions to the stock bave been paid in the manner authorized by the 
statute of the state, as interpreted by its highest court, which precludes 
the right of recovery. 

The decree of the lower court will be aflirmed at the cost of appel- 
lants. 

Affirmed. 



WERK V. FABKEB 121 

WERK et al. v. PARKER et aL • 

(Clrcnlt Court ot Appeals, Thlrd Circuit March 29, 1916.) 

No. 1990. 

Patents ©=3328 — Noveltt — Oil-Pbess Mat. 

The Werk patents, No. T58,574 and No. 758,575, for an oîl-press mat, 
granted on divisional applications, cover mats which, while not dtlïering 
essentially in the manner ot weaving, are made from long hair, sucli as 
that deiived from tlie mânes and talls of horses, instead of frora camel'a 
hair, as were tliose previously in common use in the cotton seed cil in- 
dustry. The horse hair mats are superior to those made from camel's liair 
In durabillty, facility of use, and In that they save a larger percentage of 
the oil ; hut, as appears from a large number of standard works on the 
arts, of which the court may take judicial notice, horse hair mats had long 
been known and used in the art of express) ng oil from seeds, and the 
patents are therefore apparently void for lack of novelty. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by Robert F. Werk and Mrs. John Lewis Kennedy, 
copartners as Robert F. Werk & Co., against F. Thomas Parker and 
J. Thomas Robey, copartners as the F. T. Parker Company. Decree 
for défendants, and complainants appeal. Decree deferred. 

For opinion below, see 221 Fed. 644. 

Munn & Munn and T. Hart Anderson, ail of New York City, and 
E. H. Fairbanks, of Philadelphia, Pa., for appellants. 
Weaver & Drake, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Robert F. 
Werk & Co., the owners of two divisional patents, Nos. 758,574 and 
758,575, granted April 26, 1904, to Robert F. Werk for an oil-press 
mat, filed a bill charging the F. T. Parker Company with infringement 
thereof . The claim of 758,574 in issue is for : 

"An oU-press mat or eloth made entirely of long animal hair and consisting 
of warp and weft threads, said weft threads being composed exclusively of 
soft, pliable hair and the warp threads greatly exceeding the weft threads in 
number per square inch." 

That of 758,575 in issue is for: 

"An oll-press mat or eloth consisting of warp threads and weft threads, each 
composed exclusively of long hair derived from animais' tails and mânes, 
which hair is soft and pliable; the warp threads exceeding the weft threads 
in number per square inch, and the weft threads being thicker than the 
warp threads." 

On final hearing the court below entered a decree dismissing the bill 
on the ground of noninfringement. Thereupon the plaintifï took this 
appeal. 

The case has given us some concern. It relates to the great field of 
cotton-seed oil extraction — an industry with which we are not familiar 
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in this circuit. The festimony is nieager and throws little, if any, liglit 
on the décisive questions involved. As the tonnage of cotton seed is 
double that of the cotton crop itself, as the vakie of by-product possi- 
biHties is now being recognized, and as the device hère involved made 
possible, inter alia, the recovery of more than iy2 per cent, of oil and 
a réduction of 8 cents per ton in operative cost, it will be apparent 
that the case is one that challenges the attention of the fédéral courts 
to which is intrusted that most responsible commercial duty of de- 
creeing the reward of a limited monopoly to a patentée who contrib- 
utes something novel, useful, and inventive to a great industry, or, on 
the other hand, of protecting such an industry from the unwarranted 
burden of a monopoly by one who lias really not given it anything of 
that character. In view of thèse facts we havc felt constrained to 
give to this case a range of soniewhat broader examination and dis- 
cussion than its meager proofs suggest.^ 

As we bave said, the case concerns the extraction of oil from cot- 
ton seed. The ordinary mcthod of such extraction consists in chopping 
up, heating, and otherwise treating the cotton seed preparatory to- 
pressing. This mash i.s next spread on a part of a mat of camel's hair. 
The other end of the mat is then doubled o\'er the mash and the whole 
subjected to a pressure of several thousand pounds. This pressed the- 
oil from the mash and strained it through the mat. For thèse camel's 
hair mats the patentée, Werk, substituted mats woven of horse hair, 
and on the two divisional applications as above he was granted the 
two claims quoted. 

It is apparent the essence of his invention, if such it be, consists, not 
in any new mcthod of vveaving mats, but in weaving them from the 
hair of other animais than camels. In other words, his device is an 
article of commerce, viz., an oil-press mat, woven it is true in a par- 
ticular way, but in one claim limited to being "made entirely of long 
animal hair,"' and in the other to being "composed exclusively of long 
hair derived from animais' tails and mânes." 

The proofs show that the horse hair mats of complainant bave cer- 
tain substantial advantages over those made of camel's hair, in that 
they last 20 days, as compared with the 5 days' life of a camel's hair 
mat. In the seed cake pressed on horse hair mats there remains an 
average of S.92 per cent, of oil, while in that pressed on camel's 
hair 7.50 per cent, of oil is retained. The cost of camel's hair mats is 
18 cents per ton of seed pressed, while with horse hair but 10. In 
addition to this, the seed cake is imbedded in the camel's hair mat by 
pressure, and has to be separated by a spécial machine. It does not 
so imbed in the horse hair mats, and can be readily stripped ofif. It 

1 Kncyclopedia Americana, vol. 5, article Cotton-Seed Oil Industry, br 
Thonia.s R. Chaney. 11)03 (cited hy the Ijiiversity of Pennsylvanla Librai-y), 
shows the iraportarK.'e of the cotton-seed oil industry : "When it is considered 
ihat the seed of the cotton plant more than pays the entire expense of ginning, 
ballng and tylng the crop, the economy it effects is i>lalnly seen. * * * In 
faet, the whole asriciiltural llfe of the South has been beneflted by this foriu- 
erly desjnsed gift (the seed) of old Kiug Cotton, and it is only just to say 
that the people are beeoiuing appréciative of that faet." 
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■will thus be seen that Werk's mat forms an important and valuable 
economical feature in the industry. Recognizing its value as a hair 
mat, the défendants vvove their mats from the long hair of Chinamen's 
eues, which hair, it seems, is an article of commerce. The proofs 
satisfy us that such human hair mats hâve the same functional quali- 
ties in oil-pressing as horse hair mats. 

The value of Werk's device being shown by the proofs, the case re- 
solved itself into two questions — the validity of his patents and the 
infringement of their claims. 

On the part of the défendants it is contended that the change from 
carnel's hair to horse hair is a mère obvious substitution, and therefore 
does not involve invention. Moreover, it is alleged that, if there be 
invention in such change, the substitution of human hair for horse hair 
involves more invention, and for that reason, and because Werk's 
patent claims must be restricted to horse or animal hair, they are not 
inf ringed by défendants' use of human hair. The term "camel's hair" 
is soraewhat niisleading, for the covering of a camel is for the most 
part wool, which wool shades ofï into the few straggling long hairs 
which give it the name of camel's hair. But when woven into thèse 
oil mats it is the wool which makes it act differently from a horse hair 
mat, which has no wool in it. Without entering into a détail compari- 
son of wool and hair, it suffices to say that the essential différence is 
the capacity of one, and the incapacity of the other, to mat, or "felt," 
as it is technically called. Felting is caused by the tiny hooks or scales 
on wool, which grip and mat on pressure and contact with other strands. 
A true hair has no such hooks, and therefore will not mat. It is this 
felting capacity that makes a camel's hair mat become so tight as to 
prevent, to a degree, the passage of oil, which a horse hair mat will 
pass. And it is the absence of this felting in a horse hair mat which 
makes it possible to strip off the seed cake, while it has to be mechan- 
ically torn from the felted camel's hair one. Felting, as its characteris- 
tic distinction from hair, is well known in the textile industries. Thus 
in Dooley's Book of Textiles it is said : 

"The chief characteristic of wool is its felting or slirinliiug power. ïhis 
felting property, from whioli wool dérives much of its value, and wlilcli, is 
its speckil distinction from hair, dei-Hînds in part upon the lùnks In the flber, 
but mainly upou the seales wltli which the flber is covered. Thèse scales or 
■points are exceedingly minute, rangiiig from about 1,100 to the inch to nearlj- 
3,000. The stem of the flber itself is extremely slender, being less than one 
thousandth of an iiicli in diameter. In good felting wools the sciiles are 
more perfect and numerous, while inferior wools possess fewer serrations, and 
are less perfect in structure. In the process of felting the flbers become en- 
tangled with one another, and the little projecting scales hook into one auother 
and hold the flbers closely intei-locked. The deeper thèse scales fit iiito one 
another the doser becomes the structure of the thread." 

This nonfelting of hair the patentée has taken advantage of in his 
device, and points out in one spécification, where he say s : 

" * ♦ * Hair strands afford good drainage for the oil, and impart a glos- 
sy surface to the talirlc, that enables tlie cake to be introduced with facility 
and tlie article to be striiiped with ease from the compressed material." 
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And in the other: 

"The lilghest grade of mat novv in général use Is mnde from eamel's tiairt 
îmt eaineFs liair is objectionable, U ause It packs and felts together vThen in 
use to sucli an exteiit as to liinder tUe free flow of tiie oil, and the yield per 
ton of seed is greatly reduced by reason of thls feltlng of the eamel's haïr. 
The oil is compelled to seek an outlet on the sides, where there is no cloth to 
hold the seed or jneats froui being washed out iiito tlie receiving tanks, whicli 
détériorâtes tlie quality of the oil. Caniel's haïr also stretehes from one-lifth 
to onfvthird of its original length, whieh is objectionable, as this requlres the 
cloth to be eut too short to start wlth, and before it is worn out it has stretch- 
ed too long for convenicnt handling. Ali thèse objections are overeome by the 
use of horse hair, and, the horse hair being soft, it retaius ail the good features 
of eamel's hair." 

It has therefore seenied to us that the change from camel to horse 
hair mats was sufficient to constittJte invention in this art, if such use 
of horse hair mats was first disclosed to the cil-pressing art by Werk. 
i3ut just hère Werk's patents meet a fatal obstacle, for a cursory ex- 
amination of standard works shows that at most Werk's use of horse 
hair mats in the j^resent practice of cotton-seed oil extraction was 
but a revival of an old and well-recognized use of the horse hair ap- 
pliances in the gênerai art of oil extraction. 

Turning to the 1895 édition of the Standard Dictionary, under the 
word "hair" we find : "Hair cloth; specif. : mats woven from horse 
hair used in expressing oils," etc. The nature of this practice, thus 
briefly outlined in the dictionary, will be found by référence to the 
ninth édition of the l'ritish Encyclopedia, published in 1884, where 
under the head of "Oils," it is said : 

"The séquence of oiierations in treating oil seeds for the séparation of their 
eontained oils is ordinarily as follows: (1) The crushing or grinding of the 
seed or other substance: (2) heating the oleaginous meal so prepared; and ('■i) 
expression of the oil by niechauieal power." 

Under the head of "Pressing," the article then says : 

"Wlth the least possible delay the meal is transferred from the heating ket- 
tles, so that the oil niay be pressed out while the material still retaius its 
tieat—uieasured quantities, say 10 or 12 pounds of nieul, are iilled Into wool- 
en bags of strong, thick texture, sufficiently opeu and parons to iillow free 
rtow of the expressed oil, yet haviug coiisistency enough to resist rupture by 
the enormons pressure to whieh it is subjected. lOach bag is further placed 
tcilhin 'hairs,' thick niatis of horse hoirs hound with Icather. In some 
methods of working press-cloths — not bags — are used ; and the construction of 
récent presses is such as to dispense with the use of bags or other coverings." 

Samuelson on Oil Well Machinery, 1858 (in Proceedings of the In- 
stitution of Mechanical Engineers) vol. 9, pp. 27-42, says : 

"The bags after being Iilled are rilaced setiarately between what are called 
the hairs, -whieh are haff,i niadc of horse hair with an cetcrnal covering of 
leather. The same description of bags and hair ai'e used, whether the oil 
be expi-essed by means of the stamper, screw, or hydraulic press." Page 31. 

Spon's Dictionary of PZngineering, 1874, vol. 3, in discussing Samuel- 
son's article says : 

"The bags into whieh the seed is measured from the kettles hold 10 pounds 
of seed each, the horse hair tcraïqjers into whieh they are deposited beiui; 
l'Va feet long." 



WEEK V. FARKEB 125 

The use of horse hair in oil extraction is referred to in British 
patent 2,645 of 1877, to H. C. Newburn, for improvements in appara- 
tus for pressing and fiitering beet root juice, oils, and ctiier substances, 
as f oUows : 

"The apparatus • • • acts both as a press and as a fllter. • • • 
Thèse filter cloths are composed of three thIcUnesses — the first eonslsting o£ 
perforated bands or straps, * • • the second of coarse fa.bric of horse or 
other hair wbich forms the supple and elastic part of the fllter, and the last of 
a fine and uniform fabric, such as meiino, cashmere, or alpaca, which eon« 
stitutes the filter properly so called." 

Brannt's Animal and Vegetable Fats and Oils, 1888: 

"The material used in the manufacture of press-cloths and bags should be 
capable of great résistance, and whlle close enough to prevent any meal from 
I)enetrating, allow the oil to run out as freely as possible ; properties not 
readily found combined In any one material. The most sultable materials are 
cotton, sheep's wool, and horse hair." » 

With such practices existing in the gênerai art of seed-oil extraction, 
practices of which the court takes judicial notice, it follows that Werk's 
patents did not disclose any such novel information to the cotton-seed 
art as warranted a grant to him of patent monopoly therefor based on 
the use of horse hair. This conclusion renders it unnecessary to dis- 
cuss the question of infringement which the court belovv decided in 
favor of the défendant. In view of the fact that the références quoted 
were not given in évidence we will defer sending the mandate to the 
court below until such time has elapsed as will enable counsel to dé- 
termine whether any such reasonable ground exists as warrants a mo- 
tion for reargument or other form of relief to meet such références. 

2 The références above quoted were furnished by the Technical Department 
of the Carnegie Library of Pittsburgh on request for publications showing the 
ase of horse hair, prior to Werk's patents, in the extraction of vefietable oil. 
As the court toolc judicial notice of the information thus disclowed by a bighly 
specialized technical library, it was deemed falr to ascertain whether inqulry 
at librarles in other sections of the country would also disclose the prior use 
of horse hair mats in vegetable oil extraction. With that end in view in- 
quiry was made by letter of large public libraries of the leading Universities 
in the East and several in the South and West, and from collèges both East 
and West. The resuit, so far as pertinent citation goes, is given nlphabeti- 
cally below, such libraries not being Usted where no books were cited. 

Amherst Collège, Amherst, Mass., cites as follows: 

Engineering Magazine— Sept., 1892— an article entitled "The Cotton-Seed OU Industry" 
by Irwin W. Thompson. On page 828 occurs the following; 

"The earliest form of hydrauiic press used in oil milis was vertical, containing fiv& 
bags or compartments about nine by twenty inches for receiving the prepared kernels, 
which were in bags and inciosed stiU further in horse hair 'mats' or books." 

Popular Science Monthly — May, 1894. On page 107 Is the following: 

"The kernels are then pressed in woolen bags packed between horse hair mats backed 
wltb leather and havlng a Suted surface inside to allow the oil to escape more freely." 

Brown University, Providence, Ehode Island, cites: 

United States Department of Commerce, Bureau of Foreign and Doraestlo Commerce, 
Spécial Agents Séries, No. 84, part 1, 1914, p. 69, as follows: 

"The Netherlands ; oii mill methods. Most of the Dutch oil milis were built for lln- 
seed, and the original plan for linseed is followed for such other crusbing as is done. 
• • • Tbey [the cakes] were made by pourlng the bot méats ixito woolen b;iss, and press- 
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ing between horse hoir mata just as cotton-seed cake was mode in the Vniied States ai 
tne time." « 

Bowdoin Collège, Brunswick, Maine, cites: 

British Encyclopedia, vol. 11, page 376, ISSO, whicli states; 
"Horse hair Is woven into bags for oU and cider presses." 

Public Library, Boston, Massachusetts, refers to j^i-annt's and Andes' works 
whieh are quoted at length (see Congressional Librar.v). 

The Department of Agriculture Librar.y, Washington, D. C, refers to and 
<âtes: 

"A Practical Treatise on Animal and Vegetable Fats and Oils," 1S8S. W. T. Brannt, whieh 
.SLiys: 

"The bags of strong wooleii stulî, when. fuU, are pressed flat betweeu horse huir mats 
and then brosiglit into the press." (Page 102.) 

"Before placing the heated seed meal In the press it Is put in woolen cloths or horse 
hiiir huqs." (Page 107.) 

"After the oil is expressed • * * the horse hair mats are taken eut and the près» 
cake removed from the bag." (Page 116.) 

For press-cloths "the niost suitable materials are cotton, sheep's wool, and horse hair." 
iPage 147.) 

Willi one type of macliiue described the seed meal is wrapped in woolen cloths and press- 
ed without mats. 

"The advantages of this machine are as follows; 1. The expenslve halrs are done 
î.way with. 2. Eaeh press, instead of four cakes, * * * can now accommodate eighteen, 
on account of the sllght thlckness of the cakes themselves • * * and the absence of 
the hairs." (Page 120.) 

Spon's Encyclopedia of the Industrial Arts, Manufactures and Raw Commercial Prod- 
ucts, 1882, which in referring to methods of extraction of oils and fatty substances, aays: 

"In ail thèse presses the hair wrappcrs, weighing some 26 pounds, used in the old pro- 
cess, are dlspensed witli." (Page 145o.) 

The Congresslonal IJbrary, Washington, D. C, cites: 

Andes' Vegetable Pats and Oils, Ijondon, 1897: 

"Thèse presses are arranged as follows; Pour, six, eight, or teu wrought iron or steeï , 
rings are erected one above another in the press, each of theni having a movable bot- 
tom of Steel pierced with fine holes, and between every two rings a cast iron or cast steel 
plate is laid, the upper side of which is grooved, but the under side smooth. To thèse 
I)]ates, which are inserted between the columns of the press, are attached Iron rails in 
which the press rings are suspended, and serve as guides for the insertion and withdraw- 
4il of the latter. In addition to this, cach plate is surrounded by a channel for catch- 
ing the expressed oil. The fliling of the press is a simple opération. On the perforated 
bottom of each ring is laid a cover of plaited horse hair, wool or felt, on which tiie meal 
is spread and covered with a horse hair cloth. When the rings are ail fllled pressure is 
applied, forcing the grooved upper surface of each plate into the ring above, and there- 
by causing the oil to flow out throiigh the horse hair cloth. the perforated steel plate and 
the grooves of the press plate, into the oil channel." (Page 71.) "The cleaned seeds are 
passed into a rotary cylinder containing 24 circular fixed knives and an equal number of 
cutters, which divide the seed into very small pièces. The huUs are thus separated from 
the kernels, and form a valued food for oattle. The kernels are pressed between rollers 
llke those In a cane sugar miil, and the oil nins out. The mass is then put into woolen 
press bags, laJd between ^lorse hair cloths covered with rutlied leather to enable the oil to 
tlow more freely, and submittsd to hydraulic pressure. The bags are exposed to warm press- 
ing for 17 minutes, a time su.^Rcient to force out ail the oil, which coUects in a channel, 
leaving only the dry kernels behind. Thèse canstitute the oil cake of commerce," (Page 
112.) 

It also cites Brannt's "A l'ractical Treatise on Animal and Vegetable Fats 
and Oils," PhiladelpUia, ISÎMi, vol. 1, chapter X. ilanner of Obtaining Fixed 
Oils (quoted in oiiinion and cited by Carnegie T.lbrary, l'ittsburgh). 

Columbia Unlversit.y TJbrary, JVew York, cites: 

Tbe two foregoing authorities. 

Spon's Encyclopœdia of tbe Industrial Arts, etc., Ed. Lock, I.ondon, 1382. p. 1453: 

"In ail thèse presses, tbe luiir wrappers weighing some 26 pounds, used in the old pro- 
<-rss, are dispensed with." 

Ure's Dictionary of Arts, Manufactures and Mines, Ed. Hunt, Lond 1S72, p. 2S0, s. T. 
Ijinseed: 

"The triturated seed was put into woolen bags which were wrapped up in hair cloths." 

lu, p. 2S2, in Fig. i;U2; 
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"h. The horse hoir Tiags (called halrs) contalning the flannel bag, chargea with aeed." 

Other références pp. 283, 284, 2S5, etc. 

Knighfs American Mechanle»! Dict. N. Y. 1875, ». t. "Oll-Press," yol. 2, 1554. 

The General Llbrary, Chicago, cites: 

Cotton Seed and Its Products, No. 36, U. S. Department ot Agriculture, 18116, whlch, 
after descrlbing the proccss ot extractlng cotton-seed cil, says: 

"The cakes as they corne from the [cake] former are -wrapped in hair cloth and re- 
moved by hand to the press, where they are arranged in a séries of boxes, one above the 
other, bctween the plates of the press and subjected to a pressure of 3,000 to 4,000 pounds 
to the square inch by hydraulic power." 

Harvard Library, Cambridge, Mass., cites: 

Sclentiflc American Supplément, No. 830, Nov. 28, 1891, which glves « comprehensive 
résumé of cotton seed extraction by D. A. To'mpkins, in which he describea the early 
English mills which were used shortly after the Civil War, and says: 

"The process of working them was very simple. They are first crushed under old- 
fashloned milling stones, then put in steam-jacketed kettles with mechanism stirrers and 
cooked. The product was dumped from the kettles or heater into a wooden bin, and from 
the bin It was dumped into small cloth sacks, thèse belng in tum inclosed in a hair mat. 
The whole was put into a hydraulic press containlng about five boxes, and put under about 
two or three thousand pounds pressure to the square inch, ten to tweîve inches la diam- 
eter." 

Hobart Collège, Geneva, New York, cites: 

The Encylopedla Britannica, 9th Edition, 1894, vol. 17, page 742, article on "Oils," tus 
follows: 

"Measured quantifies of the meal are fiUed into woolen bags, • • • each bag is plac- 
ed within 'hairs' thick mata of horse hair bound with leather. In some methods of work- 
ing, press-cloths— not bags— are used ; and the construction of récent presses is such as 
to dispense altogether with the use of bags or other coverings." 

It also cites the Popular Science Monthly, cited by Kenyon Collège, Gani- 
bler, Ohlo, vlz.: 

An article on Waste Products, Cotton Seed Oil, toI. 45, Popular Science Monthly, page 
107 (March, 1894), as follows: 

"The kernels are conveyed to rollers where they are crushed very fine. They are thence 
removed to the heaters, • * • then placed in woolen bags, packed between horsp hair 
mats backed with leather and having a fluted surface inside to allow the oil to escape 
more freely." 

Knox Collège, Galesburg, 111., cites: 

Encyclopedia of Chemistry, J. B. Lipplncott & Co., 1879, as follows: 

"The bags, after being flUed, are placed separately between what are called the 'hairs.' 
which are baga madc of horse hair with an external covering ot leather. The same de- 
scription of bags and hairs are used, whether the oil be expressed by means of the starap- 
er, screw, or hydraulic press. Several différent klnds of presses are used in the extrac- 
tion of oils, as the screw press, the wedge press, and the hydraulic press." 

Also Ure's Dictionary of Arts, etc., Liongman, Green & Co., 1881, showing the use of 
"horse hair envelopes" in hydraulic oll presses, and also stating tbat, as the oil leaves 
the seed, "it passes through the woolen bags and horse hair ^nats." 

Also référence glven by the Department of Agriculture Library in Spon's Encyclopedia, 
etc., herein quoted. 

Also Ure's Dictionary of Arts, etc., D. Appleton, 1866, showing in seed-oil extraction the 
use of horse hair iags (called hairs) and hair cloths, lined with leather ; and also the 
1847 édition of Ure's Dictionary, and the 1862 édition of Charles Tomkinsoa''s Encyclope- 
dia of Useful Arts, showing the use of hair cloth and hair bags in oil extraction. There 
is also cited the Techno-Chemical Receipt Book, Henry Carey Baird & Co., 1866, where 
in describlng seed-oil extraction it is said: 

"The hùt meal is then placed between the sides of wrappers formed of thickly woven 
horse hair bocfced with corrugated leather to facilitate the escape of the oil, which are 
called 'hairs' or 'books,' the hair and its continued bag or seed and theo placed in the 
hydraulic press." 

Lafayette Collège Library, Easton, Pa., also gives the référence to Popular 
Science Monthly cited by Amherst and Kenyon. It also cites: 

An article in tbe Engineering Magazine, voL 1 (1S92) p. 826, where, in referrlng to » 
method ot cotton-aewl oll extraction, it is aaid: 
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"The earlisst form of hydraulic press iiKcd in oil mlUs waa vertical, contnining flve 
boxes or compartments about 9x20 inches, for receiving the prepared kernels which were 
in bags and enclosed atlll further in horse hair mata or 'boolcs.' » • » The next step 
was in substituting steel l'or horse hair mats whereby the spaoe occupied v/as ao reduc- 
ed in thickness that two bags raight be placed in one bc«, doubling tlie capaoity of eacli 
prees." 

Leiligh University TJljrary, Sotith Bethlehem, cites the 18C7 édition of Ure's 
Dictionary of Arts, vol. III, pase 280, showlng In oil-seed extraction the gên- 
erai use of woolen bags wrappeil in hair cloths, and the saine thiug in Mus- 
pratt's Chemistry as Applied to Arts, London, vol. II, page 607, prior to 1S7S, 
and Sadtler's Organic Chemistry, 1891, pp. 52, 53. 

The University of Minnesota, iMinneapolis, cites I.amliorn's Cotton Products, 
which, vvhile published in 1901, refers to the use of liorse hair mats in oil 
extraction as having been used in old-style presses, as follows: 

"Tlie modem plate-press * « • has almost entirely superseded the old-style box-press, 
owing to its greater capacity • • • both in opération and use of mats and bags. With 
the box-prcis-s the cooked méats were placed in woolen bags and thèse spread ont and 
equalized in thickness on 'mats.' Thèse mats were closely icoven frovi horse hair and 
covered." etc. 

The New York Public Lihrary, New York City, shows the gênerai use of 
horse hair in the oil-extracting art in tliese citations: 

Andes E. A.: Vegetabilische Pette und Oele, Wien, A. Hartleben, 1896, pp. eS, 66: 

"Eigentlich i.st es ganz unmdgiich beide geforderte Eigenscbaften in aller Voilkommen- 
lieit iu einem nnd deraselben Gewebe vereinigt zu haben ; am besten erfiillt noch ein sehr 
dicht gewebter Baumwolistoft dieson Zweck, und legt man, uni das Platzeu der Press-Silcke 
Ku verhindern, uni dieselben wilhrend des Pressens ein dichtes, ans Pferdehaar angefer- 
tlgics Geicehe." (It is really impossible to bave the two demauded qualities perfectiy 
uitited in one and the sanie texture: a very closely woven cotton material answcrs this 
purpose the best, and thcrefore, iu order to prevent the bursting of the prossed bags, one 
places arounû the.se durlng the process of pressing a close texture woven out of horse 
hair.) 

Brannt's Treatise, from which we bave already quoted, is also cited by this Lihrary. 
Bamnier, Otto: Handbuch der chemischen Technologie, Bd. 3. 1S96, p. 22: 

"Vor dem Pressen wird der zerkleinerte Samen in Beutel gefiillt oder in wollene TUcher 
gepackt, die dem grossen Druck wiederstehen mlissen, ohne dabei viel Oel aufzusaugen. 
Man schlàgt sie dann noch in ans Pferdehaar geicehten Stoff ein." (Before pressing, the 
shredded seed is put into bags or packed in woolen cloths. which must resist the great 
pressure without soaking in much cil. Later you lorap theni into a ^naterial woven frovi 
horse hair.) 

Fontenelle, J. S. E. : Theoretisch-Practisches Handbuch der Oelfabrication und Oelreinig- 
ung, Weimar, Voigt, 1S.53, pp. 46, 47: 

"Bel der deutschen Verpackungsart gebraucht man Tiicher aus Schniiren von tûnf- bis 
sechsfachen Pferdehaaren, nach Art der von den Seiten geflochtenen Gurten." (In the 
German way of packing they use cloths of five or six ply horse hair simiiar to a girth.) 

Hurst, George H.: Soaps, London, Scott, Greenwood & Co., 1898, p. 84: 

"The bags are next inclosed in woolen covers, and are then wrapped agaiu in what are 
called "hairs,' which are strong cloths madt of horse hair." 

Vincent, C. W., editor : Chemistry, vol. 2, London (1882) pp. 456, 457: 

"The crushed cake is inclosed in a press cloth or bag previous to its introduction into 
the case. The bags and cloths used for this purpose are inade of différent materiais, the 
object being to hâve them .=ufflciently strong to bear the force exerted, while at the same 
time they are not so thick or porous as to retain any great quantity of liquid. WooUen 
clotb and canvas are especîally manufaotured with a view to its application to this process 
of expression. The bags, atter being fllled, are placed separately between what are called 
the 'hairs,' which are bags made of horse hair, witb an external covering of leather. The 
same description of bags and hairs are used, whether the oil be expressed by means of 
the stamper, serew, or hydraulic press." 

Wright, C. R. A.; Anima! and Vegetable Pixed Oils, Fats, Butters and Waxes (2d Ed.) 
London, Charles Grithn & Company, 1903, p. 262: 

"In some of the Marseilles oil factories an arrangement is in use known as the 'Es- 
trayer Cylinder,' the action of which is somewhat akin to that of the wedge press. The 
apparatus consists of two cylinders, one inside the other, of wbich the outer acts upon 
the inner by means of a séries of inclined planes, the inner cylinder being composed of 
eight segments, which either close up tightiy or separate according as pressure is exer- 
cised or removed by the position of the outer cylinder. Screens made of esparto grass 
and horse hair are employed instead of oil-bags of the same material (scourtinsj such as 
are employed in other forms of press." 
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(The Estrayer apparatiis !s described in the Journal of the Society of Chemical Indus- 
try, London, vol. 13, 1893, p. 49 ; also in United States Consular Reports, No. 142, July, 
1892, pp. 4S5-495.) 

Princeton University, Princeton, N. J., cites: 

The Ure's Dictionary of Arts, vol. 2, p. 286, Appleton &. Co., 1863, as tollows: 
"Linseed, rapeseed, poppy seed, and other oleiferous seeds were formerly treated for the 
extraction of their cil, by poundlng in hard wooden mortars with pcptles shod with iron, 
set in motion by oams drlven by a shaft turned with horso or water pover. then the tritu- 
rated seed was put Into wooUen bags which were wrapped up in hmr clolhs and squeezed 
between upright wedges in press-boxes by the impulsion of vertical rams driven also by 
a cam mechanism. In the test mills upon tlie old construction, the cakes obtained by this 
flrst wedge pressure were thrown upon the bed of an edge-mill, ground anev, and subject- 
ed to a second pressure, aided by beat now, as in the flrst case. Thèse mortars aad press- 
boxes oonstitute what are called Dutch mills. They are still in very gênerai use both in 
this country and on the Continent, and are by many persons supposed to be préférable to 
the hydraulic presses." 

Rutgers Collège, New Brunswick, N. J., eite.s: 

Farmers' Bulletin No. 36, page 7, where under the title "Methods of Manufacturing Cot- 
ton-Seed Products" It is said; 
"Âfter this crushing the méats drop into a conveyor, which delivers them to the heaters. 

* * * The object of the cooking is to expand the oil in the méats and render it more 
fluid, and to drive off the water, which not only reduces the quality of the oil but is liable 
to work serions injury to the expensive cloths used toi envelope the cakes in the press. 

* * * Close to the heaters stands the 'former,' which shapes the méats into cakes for 
the press. The cakes as they come from the former are wrapped in hai>- cloth and remov- 
ed by hand to the press." 

And also call attention to the use of hair cloths in varlous seed extractions 
shown in Appleton's Dictionary of lleclianics, vol. 11, pp. 448, 449. ïîditioii 
1866. 

Trinity Collège, Hartford, Conn., cites in chronologieal order, as follows: 

Traité Complet de Mécanique Appliquée aux Arts, etc., par. Borgnis, vol. 5, page 268, 
Des Machines d'Agriculture, Paris, 1819: 

"a. Indique la pile de cabas, ou sacs de jonc marin ou de crin, remplis des matières qui 
dooîvent subir ïe pressurge." (Select baskets or sacks of seaweed or of hair, fill with 
material which is to undergo the pressing.) 

Page 278: "Pour faire ces sacs, on peut se servir de tissus de crin, de treilles fabriques 
avec de petites ficelles de chanvre, de coutil, de toute grosse toile forts, d'étoffe de laine, 
de tissus de jonc ou spart: le crin est préférable parcequ'il n'abso7-l)e point d'iniile parce 
que les mailles de son tissu ne se touchent pas aisément par sa dvrcs sa résistance à la 
force de pression; enfin par la facilité que l'on a le nettoyer." (In order to make thèse 
sacks, one can use vieaves of hair, sackcloth made of hemp twine, ticking of heavy strong 
cloth, linen materials, weaves of seaweed (base) or an eartbly minerai of a shining luster ; 
the hair is préférable because it does not absorb the oil, because the meshes of its tissues 
do not touch each other casily, through its lastingyiess, its résistance to the force of pres- 
sure, finally through the ease with which one can clean it.) 
Ree's Cyclopœdia of Arts, London, 1819, where, under the head of "Oil Mills," it îs sald: 
"Olive and other vegetable oils, the products of tbe south of Europe, are also exprcssed 
by a machine, but it is not called a mill, being simply a strong screw-press, provided 
with a windlass or capstan, to give It a greater power ; in short, it is the same machine 
as the Cider Press (see that article). The olives are first pounded, or bruised, either in 
a large mortar, or by a running stone, in the sarae manner as the apples for making 
cider. The pulp thus produced is put up in bar/s made of horse hair, and a pile of thèse, 
being made up under the press, the screw is forced down by men working a long lever, 
and the oil expressed." 
Ure's Dictionary (3d London Edition, 1833) page 900, where it Is said: 
"The pressed cake is agaln thrown under the edge stones, and after being ground the 
second time should be exposed to a beat of 212 degrees Fahrenheit, in a proper pan, called 
the Bteam kettle, before being subjected to the second and final pressure in the wooUen 
bags and hair cloths." 
The Bnglish Bncyclopœdla by Knight, vol. 6, page 26, London, 1861, says: 
"In the wedge-press, of which there are many varieties, the crusbed seeds are put into 
bags of hair cloth, or some similar material, and thèse bags are then placed between 
boards or blocks of wood within a very strong and massive framework. The small end 
of a wedge is then Introduced in such a way between the plates or the boards that, when 
It is driven down by the blows of a ram or pestle, it may compress the bags with enor- 
mous force. • • • Some of thèse act horizontally, the bags being, as in the wedge- 
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press, placed vertlcally and separated from one another by cast-lron plates ; but in oth- 
ers, the bags are plled upon one another in cast-lron cases, and placed In a vertical press; 
The seed Is put into bags ol flannel or oî horse hair. Among other advantages it Is stated 
that the hydraulie or hydrostatic press requires less space than a stamping tntil which 
could do the same woric, and that the hairs and tags are found to last longer wlth it than 
wîtb the old machine." 

Attention Is also called to Meyer's Konversatlons, Lexikon, Lelpsig, 1906, vol. 15, page 
53, whlch, while post-dating Werk's patents, refers In an article on oll to common existing 
practice as follows: 

"Belm Pressen schiagt man das Samenmehl in starke wollene TUcher oder fttllt es in 
Sacke und umglbt dièse noeh mit einem Gewebe aus Pferdehaar." (In pressing (squeez- 
ing) one wraps the seed flour in heavy woollen cloths or puts it in bags and covers thèse 
witb o layer ifabric) of horse hair.) 

Attached to thèse citations the librarian adds; 

"From varlous Indications I am of the opinion that the use of horse hair goes back to 
classical times. I hâve not yet been able to find a passage to conflrm the conjecture. 
However, I find a passage in Piiny in wîiich horse hair sieves are mentioned: Plini Secun- 
dl, book XVIII, chap. 28: 'Cribrorum gênera Galite sœtis equorum invenere, Hispanias 
lino excussoria et pollinarla, yBgyptus papyro atque junoo.' (The Gauls bave invented a 
kind of sieves made out of horse hair, the Spaniards bolting cloths and meal sieves made 
ont of flax, Bgypt made out of papyrus and rushes.)" 

Tulane Unlverslty, New Orléans, Louisiana, cites: 

The Techno-Chemical Receipt Book, by Brannt and Hall (1S86), hereinbefore quoted In 
the références by Knox Collège Llbrary. 
Also, Pitman's Common Commodities of Commerce, Oil, by Mitchell, which says: 
"The kernels, technically known as the 'méats,' are now ready for crushing between 
iron rollers, after -which process they are heated in steam jacketed kettles and shaped 
into cakes in a press termed the 'former.' Thèse cakes are wrapped in hair cloths and 
subjected in hydraulic presses to a pressure of 3,000 to 4,000 pounds to the square inch." 

From Yale University, New Haven, Conn., the libi-arlan cites Lamborn's 
Cotton-8eed Products (Van Nostrand, 1904), also cited by the Universlty of 
Minnesota, which postdates the patents, and adds "We hâve hère no références 
to the use of horse hair mats." 

lYom the foregoing summaries It wlU be seen that the court was fuUy 
justlfied in taklng judicial notice of the use of horse hair in the extraction 
of vegetable oils prior to Werk's patents, and that Inquiry at the Ubrarles 
listed would, with a very few exceptions, hâve disclosed the use of horse hair 
mats or bags as a common agency in vegetable oU extraction. 
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MITCHELL V. CONNBLLSVILLE CENTRAL COKE CO. 

(Circuit Court of Appeals, Third Circuit. February 14, 1916. Eeliearing 
Denied March 17, 1916.) 

No. 2059. 

1. Patents <g=328 — InventiOi\ — Coke Ovp;a^ 

The Mitchell patent, No. 899,886, for a coke oven of recta ngular sliape 
witli open ends, substantially parallel sides, and the end wulls inelined 
or curved upward to form a peaked roof, is for an aggregatiou of struc- 
tural features taken froin pre-e.\isting ovens, attaining no better or 
différent results, and not involving patentable invention. 

2. WoBDS AyiD Phrases — ''Coke.'" 

"Coke'' is partially eonsumed bituminou.s eoal, froni wliich tlie volatile 
constituents hâve been burned away. It ma y be described as a partly gra- 
phitlzed carbon, whose fiber bas been aft'ected by escapiiig and burning 
gases, so that it is ligliter thau coal, although its substance is hard and 
dense. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Thomas J. Mitchell against the Connellsville Cen- 
tral Coke Company. Decree for défendant, and complainant appeals. 
Affirmed. 

The following- is the opinion of Orr, District Judge, on final hear- 
ing: 

The Mil in this patent suit was filcd on April 21, 1910. The évidence was 
taken under the former equity ruies. By the bill plaintiff aver.< title as in- 
ventor to United States patent No. 899,886, issued to hlm on September 29, 
1908, for a coke oven, charges the défendant with the infringemeut of the 
rights of the plaintiff, in that the défendant has erected and Is using coke 
ovens covered by the letters patent, and prays for the usuul relief. The an- 
swer dénies the valldity of the patent upon the grounds of prier publicatiou 
and prior use, and upon other grounds, some of which vvill hereafter appear. 

In the manufacture of coke ia great variety of ovens has been used slnee the 
industry began. Sueh variety was occasloned, not only by variance in the 
opinions of scientiflc men and by variance in the expériences of praetical coke 
burners, but by the dlver.slty of purposes for which coke is used and by rea- 
son of the différences in qualifies of the différent coals available for the man- 
ufacture of coke. Such various ovens are well classified as being with few 
exceptions either beehive ovens or longifndinal ovens. The nanie of the for- 
mer is more descriptive than the name of the latter. The old fashioned dome- 
shaped beehive apparently suggested the form of'the ovens of the first class. 
They are used in great number throughout those portions of the United States 
where coke is manufactured. They are made of brick and the circular floor 
is surrounded by a circular brick wall, perpendlcular for a greater or less dis- 
tance from the floor and surmounted by a dôme, in the center of which is 
what is called the trunnel hole, whereby the oven may be charged wltli coal, 
and whereby the gases may escape during the coking process. In the bee- 
liive oven there is but one door, which is closed during tlie coking process, 
except for small, thln openings, which admit air so as not to prevent sufti- 
cient combustion, and from which tlie coke is removed after the process 
lias been completed. Because of the relation between the size of the door and 
the floor of the oven the hard mass of coke was required to be broken, and in 
addition was slowly and with difliculty removed. 

The problem had long been presented to coke manufacturers as to how the 
coke could be removed from the coke oven wlthout its fracture Into unneces- 

iS=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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sary small pièces, and without tlie delay and expeuse which were incident to 
tïie removal of the coke from tlie beehive oven. It liecame apparent tliat tlie 
coke could be more easily removed from an oven by tlie use of inacliinery 
wïiich would push tlie body ont from ttie floor of the oven, or pull it out by 
meelianical means, rather tlian by nieans of workiiien using hand tools. It 
beeame apparent, also, tliat if tliore were opposite doors a pusher or drag 
could be better introduced at the eue door and force the coke out of the oth- 
er, and it beeame apparent that such pusher or drag would not reach into the 
arches which would exist in the circular beehive oven between the opposite 
doors in such oven, if opposite doors were introduced therein. 

This problem had presented itself to Richard Thomas, of Carbondale, 111., 
in the year 1881. It presented itself to the plaiutiff in this case in the year 
1905, when he flrst began his experiments. Richard Thomas procured from 
the United States two patents, eacli for a coke furnace and apparatus con- 
nected therewith, numbered and dated, respectively 249,694. November 15, 
1881, and 276,504, April 24, 1883. In neither of the said patents, however, 
is there a description of the coke furnace, except as it may be drawn from 
the drawings attached thereto, in which is shown a longitudinal furnace, with 
doors at elther end ; but each patent elaborately describes and claims ap- 
paratus for the withdrawing of coke from the furnace. There was subseiiuent- 
ly built at Coalburg, in Alabama, 64 of the Thomas ovens arrangea in "one 
.single continuous battery." The construction of coke ovens in what bas been 
thus termed a "battery" is an old arrangement, due to the fact that the ovens 
may be filled with coal more readily, for across the top of the ovens extends 
the track upon which the larrie, or hopper, or measure, from which the coal 
is discharged into the ovens, is moved. It is convenient, also, because the ma- 
sonry of one oven tends to support the masonry of ar) adjoluing oven. This 
feature of construction was commoii, and is to-day conimon, in the érection 
of beehive ovens. 

Thèse Thomas ovens at Coalburg were equiiiped with apparatus for with- 
drawing the coke, and were used with such apparatus for many years. Oth- 
er Thomas ovens were built at otlier places as well, but the ovens at Coal- 
burg are the Thomas ovens which are the subject of spécial considération in 
the ri^cord of this case. That the plaintifC had seen thèse Thomas ovens pri- 
or to the construction by him of any of the ovens with which he was experi- 
menting appears from his testimony, not only as given in the case at bar, 
but as given in the interférence proceediugs in the Patent Office, in which 
certain claims made by him were Involved. It is doubtful, however, that the 
plaintiff in the case had ever studied the published and printed descriptions 
of the Thomas oven. I*rior to lS9ô Richard Thomas published and widely 
distributed a printed circular deserlblng "the Thomas coke oven and direct 
loading apparatus." The circular opens with a description of which the 
following is a material portion, one sentence of which we hâve Italieized: 

"This oven is one of the class in which the coking of the coal is done by the 
internai beat of the oven. This is the old beehive principle, the gas belng 
consumed above the charge. The Thomas oven is an elongation of the bee- 
hive, the change in shape being made to facllitate the withdrawal of the 
charges by machinery. The ovens are built side by side to any desired num- 
ber, and are 9 feet 6 inehes wide from center to center, 7 feet 9 iuehes wide 
in the clear in the front end, and 7 feet 3 inehes at the back end in the clear, 
and 8 feet high from the platforni. They are, 5 feet high under the main 
arch and 36 feet long for coal ylelding less than 60 per cent, coke, and 32 
feet long when the yield is over 60 per cent. This différence in the length 
is to keep the weight of the charge within the limit of 7 or 8 tons, as it Is 
found more econouiical to limit the draw to that amouut. The bottoms are 
made in the usual way for beehives, the only différence being in the shape 
of the foundatlon. In the beehives it is circular while in the Thomas it is 
lengtliwise of the oven. The side walls are 21 inohes thick at the front end 
md 27 inehes at tlie back end, and are 2 feet 6 inehes high from lloor to 
5kew back. The front arches hâve a vise of 18 inehes, and are 2 feet 6 inehes 
long. A space of 3 inclies is left between the main and front arches, l'iiis 
is to prevent the expansion of the main arch from disturbing the front walls. 
The main arch has a rise of 2 feet 6 inehes and is turued with one cijii::<e r/: 
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brick 9 inchcs Cwvp. wliM'li iisually are made 4 inches and -P/j. iiicbes x 9 inches 
X 12 inohes. Tliere is a rlse in the oven of 9 Inches towards the ehimney 
from the front end. The oveiis are Iniilt some with three charging holes aud 
a ehimney ut tln^, hack and sonie witli two charging holes and a ehimney. 
Where eoal is broiight dii'ect from the mines to the ovens to be coked it would 
be advisable to bave tliree eharging ])lnces. Where the coal is hronght in lar- 
ries two eharging ]iUices will do. If tlie oven is only '.',2 feet long with two 
tracks and cliarging lioles, with the cbininey in tho middle, the bottoni of the 
oven is on a level. The main arch hus a risc of (i inehcs from hoth ends to- 
wards the ciiAiiiiu'!/ or Ihe ecntcr of the oven. Ail other ijarticulars are the 
same in both ovens exceirt the length of the oven and the i)osition of the 
ehimney." 

Wliile the ovens erected at Coalburg and owned by the Sloss Iron & Steel 
Company were the subject of attention, as apjieiirs by the publication of tho 
Proceedings of the Alabania Industrial and Seientlflc Society, vol. 1, 1891, 
and by a publication by John Fulton of a treatise on the Manufacture of 
Coke, published at Scrantim in Mi'.)'>, yet interest in them was chietly because 
of tlie apparatus for the witlidrawal of tha coke from the ovens. Likewise 
in 1905 and 1900, wlien the plaintiff was experimeutlng at ilt. Braddock in the 
state of Pennsylvania, and had biiilt; his tinst oven without any rise, and aftcr- 
wards a second with such rise "from both ends towards the ehimney or the 
eenter of the oven," gr(îat Interest was sliown Ity newspaper représentatives in 
what the plaintif!' was doing, with tb.e result that there were a number of news 
accoiints in Pittsburgh, Connellsvllie, and perhaps other pai)ers, giving niore 
or less exact descriptions of iniprovemeiits which the plaintiff was supposed to 
liave invented. ïhese pu.blicatiojis shewed their chief interest in the features 
of eeonomy and ingenuity disrilayed In the method of withdrawing the coke 
from the overis. The plaintiff, so far as it ai)])ears, made iw daim to inven- 
tion for tho appnratus for the removal of coke from the ov(>ns, but on No- 
vember 27, 1900, tiled an application for a i)atent which resulted in the grant 
of the patent in suit. 

Before taking v,]) the iiatent for particTilar considération, it is well to notice 
that nowhere in the i)atent is a single measurement or dimension stated. In 
the spécifications the jiatentee States the objoct of hls patent as follows: "Thls 
invention relates to coke ovens. and bas for Its principal object to provide an 
oven of simple construction which n\!iy be built, malntained In workiug order, 
and operated at a nmch smaller cost than an ordinary beehlve and other types 
of ovens now in use. A further object of the invention is to provide an oven 
open at both ends for the Insertion of a coke pusher at one end, and tlie dis- 
(•harge of the coke at the opposite end, the tojj or crown of the oven belng in- 
cllned or eurved uiiward from a point near each end to a point aboiit the nnd- 
dle of the length of the oven wall, and at this point Is a top opening through 
which the oven iray be charged. A still fni'ther object of the Invention is to 
provide an oven of this type in which the top or crown Is Inclined or eurved 
upward from points near the oiiposite ends toward tiie eenter to form a com- 
bustion chambei- for the more perfect combustion of the gases distllled from 
the eoklng co.'il and liy which combustion the crown or roof of the oven be- 
eomes inteiisely heatcd, thereby inereasing the efflclency of the oven by re- 
fleeting the beat downward on the coking coal, and resuit in a snperior qual- 
ity of coke, aurl will, tnrthermore, permit tlie consumiitlon of the gases with- 
out material waste of the carbon of the coal." 

The description In the spécifications is as follows: "The floor 19 of the 
oven is fiât and sllghtly inclined toward one end and extends between two 
walls 11 formed of brick or stone, the oven opening at both ends, so that a 
]]uslier may be Inserted at one end and forced through the oven to discharge 
the coke. The side walls 15 are vertical and are substantially parallel with 
earfi other throughout their entlre length, while the crown 1(1 is arched from 
slde wall to side wall. From eacli end of tlie oven the arch extends Inward 
for about the thlckness of the retalning walls, and thence siopes or curves 
npward at each end toward a point about midway ot the length of the oven, 
and at this point Is an opening 17 through which the coal may be inserted to 
form the charge." 

l'asslng by the patentee's description of tlie advantages of his oven, the 
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language of the last paragraph of the specifleations, a portion of whieh we 
hâve Italleized, should be notieed: "It will, of conrse, be understood that the 
shape of the roof of the overi may be altered in many ways without departing 
from the invention, and it may be sloped on straiglit Unes, as indicated in ï'ig. 
1, or on curved and straight lines, shown in Fig. 4, or the roof may be curved 
throughout, or otherwise so shaped that the vertical distance lettveen the floor 
and the roof gradually increases from the doors inirard." It is apparent that 
the roof of the Thomas oven, as described in tlie eircular, is of a forui whlch 
the patentée in tlie patent in suit recognizes as a form within the description 
of his patent. 

And hère it is proper to call attention to what appears to' Ite an error in 
tlie i)laintiff's brief. It is tliere stated that "tliis Thoinas oven tigui'es in tlie 
liistory of tlie IXIitcliell invention, and its beariiig ou tUe issues lierein is made 
clear, not only by the application record of the Mitchell patent, which is print- 
cd In defendant's record, volume 2, page 551, but also by the Mitchell interfér- 
ence testimony, also printed in défendant'» record, volume 2, commeucing on 
])age 34;î." It does not appear that the 'i'iiomas o\-en. as described in the cir- 
<'Ular publlshed by him, was the subject of considération in any way lu the 
hlstory of the Mitchell patent. The évidence of Mitchell in the interférence 
proceedings was to the etïect that he had seen the ovetis at Coalburg, and 
thosc ovens were eonstnicted without a rise in the main areli from both ends 
toward the chimney or the center of the oven. The référence in the ai)i)lioa- 
tiori record of the patent is to a Frencli patent issued to a Mr. Thomas of l'ar- 
Is in 1855. There is no évidence in the case that the Kichard Thomas of Cai'- 
bondale, 111., in 1881, is the same person as the Mr. Thomas, of Paris, In 1855. 

The elaims of the patent in suit are as follows: 

"1. A coke oven having a substantlally level tloor and parallel side walls 
liiglier in the middle tlian at the ends, sald oven being open at both ends 
from wall to vvall to provide an unobstructed, free passage fi'om end to end, 
and a crowu sloping upward from the ends toward a jiolnt about niidway of 
the length of the oven and there provided with a cliarging opening. 

"2. A coke oven having a substantlally level tloor, end retaining walls each 
with an opening of the same size as the opening ia the other wall, a crown 
sloping continuously upward from the end retaining walis to an approximate- 
ly central point and there provided with a eharging opening, said crown be- 
ing arclied in a direction at right angles to tli(î length of tUe oven, an<l pai'allel 
side walls extending througli and from one opening to and througli the other 
opening and approxnuately to the top of the crown adjacent to the eharging 
opejiing therein. 

"3. A coke oven having a central trunnel hole in its roof, the length of tlie 
oven chamber and the height of the roof being so proportioned that wheii the 
top of a charge of coal de])oslted by gravity tlirougli the trunnel hole reaches 
said trunnel hole, the charge when levelled off will till the oven substantlally 
to the level of the draft openings. 

"4. A coke oven having a substantlally level flour and provided with parallel 
side walls, higher at the middle tiian at the ends, said oveu being open at both 
ends from wall to wall to provide au unobstructed. free passage from end to 
end, and a crown risiiig from the ends and provided about uiidway of its 
length with a trunnel hole." 

The first, second, and fourtli elaims are met by the Richard Thomas eir- 
cular in every respect, exccjit as to the eharging opi'iiiug midway in the roof of 
the oven. There were two eharging openiags and also a chimney for the es- 
cape of gases in the Thomas ovens as erected at ("oalburg and other places. 
But aceording to the testimony of the jilaintiff, who saw such ovens, the 
eharging openings were closed during the iirocess of making coke, leavlng 
therefore only the chimne.\' for the escape of the gases. The location of the 
trunnel hole, whidi is a chimney as well as a eharging liole, in the ceuter of 
the oven at the liighest point of the arcli of the roof, was in no way inven- 
tion, because it was so located in the lieeliive o\'eii, witli whicti ail persons 
connected with the industry were faniiliar. 

Tlu! tloor of the Tliomus oven was substantlally level. It liad parallel side 
walls, wîiicli wen> biglier in the middle tlian at the ends, or the équivalent 
ihereuf, to wit, a higticr iircli in the middle than at the end. The oveu was 
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oppn afc botb ends from wnll to wall to provide an uiiobstnicted free passage 
from end to end, and, as clearly sliown in the circular, a crown, sloplng up- 
wards from the ends towards a point about midway of the length of the oven. 
Inrteed, every élément of those three claiuis was found in the prier art, but 
not ahvays together. 

The third claim of the patent, as appears hy the file vvrapper, was introduced 
at the suggestion of the examiner of patents. It elaims a construetion in 
whicli there shall he an uneertain proportion between the length of the oven 
cliamlier and the helght of the roof. The proportion reciuired by the claim is 
tliat, when the top of a charge of coal reaches the trunnel hole, the charge 
when leveled off wlU fill the oven sub.stantially to the level of the draft open- 
ings. It will be noticed that in this claim 3 there is a claim to au invention 
without regard to the shape of the roof. 

The évidence discloses that there is au established practice in the industry 
which bas apparently arisen to leave Sunday a day free of work in empty- 
ing and fllllng ovens. Each coke oven has at times charges of coal In such 
amonnts as will produce coke in 48 hours, and again has such charges of coal 
as will produce coke in 72 hours. The 72-hour charge burns during Sunday. 
The charge, therefore, is différent for the tlme intended to be taken in its ré- 
duction to coke. The plalntiff on cross-examination was asked : "If it should 
happen that a 72-hour charge dumped in without spreading should reach the 
trunnel, it would necessarily be true, would it not, that a 4S-hour charge 
dumped in without spreading would not reach the trunnel, and further, if a 
48-hour charge dumped in without spreading should reach the trunnel, a 72- 
hour charge would more than Jill the oven, or rather tlie oven would not ac- 
commodate it unless spreading were begun before dumping in were complet- 
ed." His answer is significant: "That is true, and I will further add that I 
do not think an oven could be built to measure every charge it was intended 
to receive, as they niust necessarily vary." 

As already appears, the description of the oven of the patent Is meager ; 
but the oven wliich the plalntiff built in 1906, after his flrst experiment witb 
an oven which was in form like the Coalburg ovens, was S% feet high. It 
was in pursuance of opérations with that oven that application was made for 
a patent. It was not until later that he built nine additional ovens at the 
height of 7% feet in the center. Without going into the détails of the propor- 
tions of the plaintlfE's ovens and those of the defendant's ovens, it appear.s 
that, without regard to such proportions, the defendant's oven is lower than 
the oven of the patent. The considération of proportions, in passing upon a 
claim such as claim 3, is of considérable diflîculty. The weight of the testi- 
mony, however, indicates that the proportion contemplated in the thlrd claim 
of the patent in suit is met in the prior art. It appears to be unnecessary to 
refer in détail to such testimony because the subject of proportion, as sug- 
gested by the third claim, and even the claim it,self, is not given attention in 
the plaintifE's brief. It is apparent that the patent is se uncertaln in its dis- 
elosures that the structure of the patent could not be arrived at, except as the 
resuit of experiment. 

It is urged by the défendant that, if anything, the disclosures and daims 
of the patent are a mère aggregation of éléments found in the prior art, which 
produce no new resuit, and the weight of the testimony sustains this con- 
tention. The plalntiff replies, however, that, if that be true, why does the 
défendant continue to use the coke ovens complalned of. Plaintiffi cites au- 
thorlties to the proposition that the courts bave looked with dlsfavor upon 
such a défense where the défendant has made an appropriation and use of the 
invention covered by the patent sued upon. The facts in this case, however, 
take the défendant without the rule of such cases. The i)lant of the défend- 
ant, which consists whoUy of thèse ovens complained of, was projected in 
1906, and the flrst 100 ovens were built and put in opération in 1907. The ad- 
ditional 110 ovens, which according to the testimony were projected from 
the flrst, were built and put in opération in 1909. The relations between the 
plalntiff and the parties controUing the défendant company were cordial. 
Mitchell states in his testimony that at the time of his experiment mechanical 
opération was the main object. Mitchell and the représentatives of the de- 
fendant had interviews with respect to the experiments that Mitchell was un- 
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(îertaking, nnd tlie flrst and second ovens whicli Miteliell built wcre opon to 
Hie inspection of ail who chose to visit thera. His first oven, built in tlie fall 
of 1905 and tlie foUowing winter, had a horisîoutal o'own straif^ht througli from 
end to end. His next oven, built sonie tinie in 1906, liad the risini; crown, 
and in Mavcb of 1907 lie had built eleven ovens of wbich ten had tbe risinsî 
crown and oue the stralgbt crown. Miteliell Unew that tbe défendants were 
about to build a battery of ovens at tlieir new plant. He had knowledge of 
what tbe defendaut's représentatives were doing. He lilmself admits that 
he was iuformed tbat tbe défendant was going to "draw" an oveu of the 
type complainod of in the spring of 1907. 

But it is au inference justified by the spirit of compétition existlng betwcen 
manufacturers of a standard product, whlch implics the acquisition of infor- 
mation as to wliat competitors are doing, and by the friendly relations be- 
tween the parties above referrod to, that the plaintitf knew what was going 
on at the new plant of the défendant; yet the plahitiff was silent in ail in- 
terviews witli thein and lu every other way as to his daim to Invention, and 
made no protest against tbe action of the défendant nntil Noveniber 12, 190S, 
wben he gave notice charglng tliem with infrlnging his patent. At that time 
the first 100 ovens of tbe défendant had been in opération for over a year. 
It is no excuse for Mltcbell that lie withheld ail assertion of his claim to in- 
vention becaiise of interférence proceedings in the Patent Office with one who 
was associated wltli bim in the comnion einployuient at Mt. Braddock. It is 
true he could not maiutain an action against tlio défendant imtil after his 
right was established by the Patent Office ; but his failnre to assert his right, 
in order to preveut the expenditure by the défendants of large sums in the 
construction of ovens in wbich he hoped to bave a monopoly, tends to es- 
ta blish the good faitli of the défendant and to impair tbe equity of the plain- 
tiff in the présent proceediug. 

In View of the silence of the plaintiff, it is not to be presnmed that the dé- 
fendants were affecteil by notice of the conteniporary newspaper notices of 
the plaiutiff's tests, espocially as they eniphasizcd tbe novelty of the mechau- 
leal nieans by wbich the coke was intended to be withdrawn from the ovens. 
Furtber, it sliould be noticed that the plaintiff, after giving such notice of 
November 12, 1908, delayed bringing suit for i)prhaps a year and a lialf after- 
wards, and delayed beginuing the proofs until nearly a year after tlie suit 
ivas brought. Tlie whole conduct of the plaintiff indicates that he did not 
for a long time believe tliat be had a patent of any great value. 

There is nothing in this case which warrants a decree in favor of the 
plaintiff. The patent is invalid liecause of the disclosure of tbe Richard 
Thomas publication, if not by reason of other prior uses. It is invalid iKîcause 
it is a mère aggregation of old éléments, wbich, so far as the record shows, 
does not produee a new and better resuit. The disclosures of the patent are 
insufflcient to enahle one skilled in tbe ait to make the apparatus of the pat- 
ent without experiment. 

Tbe biU must be disiuissed, at the cost of the plaintiff. Let a decree be 
drawn. 

Thomas J. Mitchell, Melville Churcli, and David P. Wolhaupter, 
both of Washington, D. C. (E. C. Higbee, of Sterling, Higbee & Mat- 
thews, of Uniontown, Pa., and Cliarles M. Clarke, of Pittsburgh, Pa., 
of counsel), for appellant. 

Bayard H. Christy and Christy & Christy, ail of Pittsburgh, Pa., 
for appellee. 

Before BUFFINGTON. McPHERvSON, and WOOI.LEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. This case turns upon the validity 
of patent No. 899,S86 granted September 29, 1908, to the plaintitï, 
Thomas J. Mitchell, for "a new and useful coke oven." The record 
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discloses no controversy about infringement, but for several reasons 
that appear in the opinion below the District Court held the patent in- 
valid. A proper understanding of the issue will be promoted by a few 
preliminary remarks concerning the manufacture of coke, and also 
concerning the state of the art at the time Mitchell entered the field. 

[2] Coke is partially consumed bituminous coal, from which the 
volatile constituents hâve been burnt away. The combustion takes 
place in ovens or closed retorts, f ree contact with the atmosphère be- 
ing thus prevented, while sufficient air is easily supplied. Essentially, 
coke consists of carbon and a residuum of such noncombustible mate- 
rials as may be présent in the coal. If it is made rapidly and at com- 
paratively low beat — for example, the coke produced in making il- 
luminating gas — it is black in color, spongj' in liber, and burns readily ; 
if the beat has been high and more protracted, as in the case of coke 
intended for smelting, the color is gray, with a semimetallic lustre, the 
fiber is hard and dense, and it can only be burnt with the aid of a 
strong draft or blast. Coke may also be described as a partly graphi- 
tized carbon, whose fiber has been affected by the escaping and burn- 
ing gases, so that the coke is lighter than the coal, although its sub- 
stance is hard and dense. The patent applies in terms to< coke ovens 
generally, but evidently is directed specially to an oven adapted to pro- 
duce coke for smelting in a foundry or a furnace; and (unless other- 
wise stated) what we hâve to say must be understood as relating only 
to such a structure. 

Nearly ail of it being fixed carbon, coke is a well-known fuel. Ow- 
ing to its hardness and density and cellular structure, it has considér- 
able strength, and will bear a heavy load of ore and limestone in a 
furnace, forming at the same time a layer that affords many passage- 
ways for beat and the air of the blast. It has similar advantages in 
the foundry smelting of pig iron. Under like conditions bituminous 
coal would be so compressed as to burn with much difficulty. When 
the coal is sufficiently heated in the oven, the volatile matters are given 
off as gas, and in the end what is left of the coal is fused into a mass, 
and its structure is changed. Its silvery appearance is due to the fact 
that some of the carbon in the gas is deposited on its outer surface. 
The necessary beat is obtained by burning the gases that are given off 
during the opération, and in an oven of the open type — that is, with 
one or more openings in the roof — thèse gases are immediately burnt 
in contact with the coal. Such an oven is a nearly closed structure of 
brick or stone, banked on the outside with clay to keep the beat in, and 
lined throughout with ref ractory brick. The coal to be coked is spread 
in a layer on the bottom, and the rest of the inclosure is built in such 
a form as to leave a space or chamber above the coal where combus- 
tion may proceed. There are several varieties or types; perhaps the 
oldest and the oven still most widely used being the beehive, whose 
shape is suggested by its name. A more récent type is rectangular, 
long, and comparatively narrow, and to this class the Mitchell oven be- 
longs. There are other types and shapes also, to which we shall refer 
hereafter. 

A Word may be said about the by-product oven. This is a closed 
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retort in which a forced draft is used, and the beat is applied indirect- 
ly through flues in the walls. This oven also produces furnace coke, 
but only a part of the gases is burnt, the rest being led avvay and con- 
verted into other useful products. 

An important step in the process of coking it to make the walls aud 
roof of the oven bot enough to ignite the coal without the aid of flame 
or combustible material ; af ter the initial heating and the initial charge, 
the walls should become very hot and should retain so ninch of their 
beat after the charge bas been withdrawn that the oven can be re- 
charged almost at once, and ignition will automatically and speedily 
take place, thus carrying on the process continuously. During the op- 
ération the gases are driven oit into the combustion chamber above the 
coal and are there ignited, so that burning begins at the top and extends 
downward to the bottom of the layer. After the volatile niatters bave 
been burnt, the coke lies on the floor of the oven in a cohérent and 
glowing mass, and may be cooled either in place or outside. If the 
vvater is applied inside, care is taken to introduce no more than enough, 
in order to. keep the lining as hot as possible. The coke is then ready 
to be withdrawn, but as it bas now become a cohérent mass it was for 
many years necessary to break it up before it could be taken out. This 
is still necessary in the beehive oven, where the breaking is donc by 
hand, and the coke is pulled out in comparatively small pièces. For 
several reasons this process is wasteful. It is slow, and therefore 
costly in time and labor, and it also wastes material, because too large 
a percentage of the coke is broken into sizes that are not satisfactory 
for use in a furnace or a foundry. The refuse (wliich usually goes to 
the waste pile) is often called "braize" or "breeze"; it includes, not 
only the small pièces of coke just referred to., but also the ash pro- 
duced during combustion. 

From an early period, therefore, the art had to deal with several im- 
portant problems, such as the best shape of oven, the best way of ap- 
plying the beat, the best way of utilizing the products of combustion, 
and the best way of removing the coke. And this brings us to consider 
the stage that had been reached vi'hen the Mitchell oven was devised. 
Fulton's treatise on Coke, published in Scranton in 1895, is a mine of 
information on this subject, and for many of the facts stated in this 
opinion we are indebted to this useful volume. Just when the beehive 
oven began to supersede coking in the open air — the "mound'' method, 
resembling the method of making charcoal — we do not accurately 
know, but it was certainly many years ago. At first thèse ovens were 
open-top and rectangular, the top sloping up from each side in the shape 
of a truncated pyramid to the trunnel or opening, but afterwards the 
shape was changed to the présent form — the round top now rising as 
an inverted hollow hémisphère, thus affording a very satisfactory com- 
bustion chamber. There is no doubt at ail that the l)eehive makes ex- 
cellent coke, but of course ail the products of combustion escape into 
the air through the trunnel hole, and, as there is only one opening in 
the side (and that a comparatively small opening), tlic coke must be 
broken up before it can be withdrawn. In other respects the beehive 



MITCHELL, V. CONNELL8VILLE CENTRAL COKE CO. 130 

does its work admirably, and has thus far held a largely prédominant 
place in the art. 

The Welsh oven is also an old type, and is thus described by Fulton, 
page 121 : 

"llie main effort in redueiiig cost was direct ed to a new plan of coke oven, 
retainiug tlie principles of the beehive, but planning the new oven, so as to 
draw the coke by niechanical appliances. 

"Tlie Welsh oven consisted of an arehed chamber 12 feet long, 7 feet broad, 
and about 6 feet high. 

"One eud of this oven is walled up; the other end or front has doors or 
luted walls. A flue chimney at the closed end of the oven afCords egress to 
the gases. 

'■The coke is drawn out by a 'drag.' This drag is eomposed of a main iron 
bar running the length of the oven and having a crosspiece at the inner end. 
The whole drag is placed in bottom of oven before the charge of coal is placed 
in it. 

"It remains under this charge of coal until it is coked and ready for draw- 
ing out, when a chain is attached to an eye in the drag at front of oven, pull-> 
ing out the coke, in mass, by windlass or englue power. 

"Tlie coke is usually quenched or cooled outside the oven. 

"With skill this method of coke manufacture possesses some advantages in 
the eeonomy of the work in drawing the coke out of oven, without injuriously 
affecting the physical condition of the coke. 

"The cooling outside the oven, by watering, is the chief objectionable feature 
in this section of the work of coking, as coke watered in this way, if done in 
a clunisy manner, would contain from 8 to 15 per cent, of water, neutralizing 
the advantage secured in the rapid drawing of the coke by mechanical means." 

Thèse British ovens were used to some extent in the United States. 

The Belgian oven falso many years oldj, which leads the products 
of combustion under the hearth through flues, is long and rectangular, 
and is thus described by Fulton (page 139) : 

"The Belgian coke oven was evidently designed to satisfy three principal re- 
quirements: 

"First To meet the condition of coking coals of inferior quality, re<iuiring 
the eeonomy of heat from the gases by returning them under and around the 
coking chamber of the oven, through passages and flues, and to retain the oven 
heat by the rapid discharge of the coke, cooling it outside the oven. 

"Second. In the eeonomy of the work of drawing or discharging the coke 
from the oven by mechanical appliances, in place of the rather slow and ex- 
pensive methods of performing this work by manual labor. 

"Third. Excluding the air in coking the coal as much as practical, so as 
to save the waste of fixed carbon usually made in ovens admitting the admix- 
ture of air in the coking chamber, and in affording an increased percentage 
of coke from the coal charged in oven, 

"The inferior dry coals of continental Etirope could only be coked to best 
advantage in closed ovens. 

"It involves, however, the necessity of cooling the coke outside the oven, 
leaving in this coke 4 to 8 per cent, of moisture, under ordinary conditions. 

"Whether the increased product of coke, from the coal charged in thèse 
ovens, will compensate for the augmented moisture in the coke, from the neces- 
sity of watering it outside the oven, will be considered hereafter in détail. 

"On the other side, by this rapid discharge of coke, the oven heat is retain- 
ed and acts quickly on the newly charged coal, utilizing the small volume of 
tusing matters in the dry coals. * * * 

"Its gênerai design consist«d in the eeonomy of heat, in coking the inferior 
dry coals. 

"The width and heiglit of this oven chamber were usually proportioned to 
meet the requirements of the coals to be coked. The dryer the quality of the 
coal, the narrower the chamber of the oven. And eon^ersely, the oven was 
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made wider when the coals inlieriting more liydrogeiious matters were to be 
used in coke makiiig." 

Thèse Belgian ovens also were used to a limitée! extent in the United 
States. 

Other ovens may be briefly noticed. In certain respects the French 
patent of 1855 to Tliomas (not the Thomas hereafter referred to) de- 
serves considération. This oven may be used singly, although ordi- 
narily it would be employed in a group or battery varying in nuniber ; 
if used singly, it would be rectangular, with an arched crown or roof. 
a door at each end, one door being narrower than the other, the roof 
sloping upward from the front to the rear and having two charging 
openings. The Perate French patent of 1854 is also a longitudinal 
oven with a mechanical pusher to discharge the coke, and only one 
charging opening in the roof. The American patent to Knab of 1S5H 
is a by-product or retort oven; it is longitudinal, has an arched roof, 
which slopes upward a short distatice froni each end (although for 
the most part the roof is horizontal), and the coke is pushed ont mc- 
chanically. The Aitken German patent of 1883 is also a retort oven; 
it is longitudinal, has an arched roof sloping upward at the ends, al- 
though the slope is not continuons to the center, and is discharged b}^ 
mechanical means. The Rive de Gier oven antedates 1850. It is oval 
in ground plan with doors at each end, the roof is arched lengthwise 
as well as transversely, and it has one trunnel hole in the center of 
the roof. The coke is not discharged mechanically. The Wedding 
device goes back to 1890, and shows an elongated hexagonal oven hav- 
ing doors at each end and three openings in the roof (of which, how- 
ever, one or two may be closed) ; and the roof slopes upward from 
each end for about one-fourth of its total lengtli, while the central half 
of the roof is horizontal. There are no mechanical means for dis- 
charging the coke. 

We now corne to an item of évidence on which the défendant lays 
tnuch stress, the Thomas leaflet or advertising circular, vvhose date of 
issue précèdes January, 1891. It is sisrned by "Richard Thomas, Pat- 
entée, Birmingham, Ala.," and describes the Thomas coke oven and 
direct loading apparatus. Its publication is satisfactorily proved, and 
indeed is scarcely contested. The patents were granted in 1881 and 
1883, and the oven described in the circular is longitudinal and rectan- 
gular, having three openings for charging and the escape of combus- 
tion products, with an arched or vaulted roof, and an opening at each 
end as wide as the oven. The coal is charged from larries or wagons 
in the usual manner, and is then raked level, the charging openings are 
closed, and coking goes on. This being finished, the coke may be 
"quenched" in the oven or outside. Then follows its mechanical re- 
moval by a scraper previously set, which draws the coke out in a 
mass. Further quenching may then be done, if necessary, after which 
a conveying device carries the coke directly to the railroad car. The 
circular is illustrated, and the foUowing quotation (which has some 
omissions not now important) applies to Fig. 4: 

"The ovens are bullt side by side to any desired nuruber, aud are « * * 
7 feet 9 inclies wide in the clear in the front end, aud 7 feet o iuches at tlia 



MITCHELL V. CONNELLSVILLE CENTRAL COKE CO 141 

back end in the clear. * * * They are 5 feet high under the main arch 
and 36 feet long l'or coal yiekling less tlian 60 per cent, coke, and 32 feet long 
wlien the yield is over 60 per cent. * * * Tlie bottoms are niade in the 
usual way for beehlves, the only différence being in the shape of the foutida- 
tlon. In the beehives it is circular, wLile in the Thomas it is lengthwise of 
the oven. The side walls * * « are 2 feet 6 inches hlgh froni floor to 
skew back |i. e., tlie spring of the arch of the vanlt]. llie front arches hâve a 
rise of 18 inches, and are 2 feet 6 Inehes long. A space of three Inches is lef t 
betweeu the main and front arches. This is to prevent the expansion of the 
main arch froui disturbing the front walls. The jiiain arch lias a rise of 2 feet 
6 inches and is tui'ned with one course of brick i) inches ûeep. * * * ïhe 
oveus are built some with three charging holes aud a chinniey at the l)ack, and 
some wltli two charging lioles and a chiuuiey. * * * If the oven is only 
32 feet long with two tracks and charging holes, with the chimney in the 
niiddle, the bottom of the oven is on a levcl. Tlie main arch lias a rise of 6 
inches from both ends towards the chimney or the center of the oven." 

In brief , Fig. 4 shows a rectangular oven, 32 feet long, 7V2 feet wide, 
the front being 6 inches wider than the rear to make discharging easier. 
The side walls are vertical, but the vault is arched. The doorways are 
4 feet high and 21/2 feet deep. Just inside, the vault steps up one 
foot and then slopes upward to the center from either end, rising 6 
inches in 131/4 feet, thns increasing considerably the capacity of the 
combustion chamber. The arched roof bas 3 holes, a chimney in the 
middle, and on either side a charging hole, which is to be covered 
while coking is going on. The rise in the roof from the end to the 
center is about 2 per cent., while the Mitchell oven (we may note in 
passingj has a rise of about 20 per cent, and the defendant's oven a 
rise of about 14 per cent. The Mitchell patent gives no spécifie direc- 
tion on this subject, merely stating that the crown should slope "con- 
tinuously upward." 

Another important structure in évidence is the Coalburg ovens, the 
property of the Sloss-Sheffield Steel & Iron Company, near Birming- 
ham, Ala. There were 64 of thèse ovens, built after the Thomas de- 
sign, except that the crown of the roof was horizontal. Each oven 
was a rectangular tunnel having parallel sides, an arched or vaulted 
roof, and end doors as wide as the oven. Each had a short chimney, 
and two charging holes. There was also apparatus for mechanically 
discharging, and for loading the coke into cars. Each oven was 37 
feet long, 7 feet wide, and a little more than 4 feet high to the crown 
of the vault. The charging holes were about 12 feet from the re- 
spective ends, and the chimney was at the rear. Originally there were 
ports or flues for the admission of air through the walls, but thèse 
were soon abandoned (as Mitchell also abandoned them when he ex- 
perimented with the Thomas oven in 1906-07). The charge of coal 
was measured in the larries, and dumped through the charging holes 
into the chamber, where it was leveled by hand to a uniform bed or 
layer of proper depth. The opération then proceeded in tîie usual 
fashion for 48 or 72 hours, depending on the size of the charge, after 
which the mass was pulled out as a whole by a drag or scraper, and 
passed under a sprinkler, where it was cooled before loading in the 
cars. Thèse ovens were built before 1890, and continued in regular 
service from that time for more than 20 years ; the coke being used 
in the Steel & Iron Company's blast f urnaces. 
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It will thus be seen that the prior art contains several examples of 
long, narrow, rectangular ovens, having open ends, rising vaults, or 
roofs, one or more charging openings, either central or at other points 
in the roof, and devices for discharging the coke mechanically. Only 
a limited field seems left for an inventor, and in point of fact Mitchell 
does not claim to hâve added anything to the art except a peaked roof. 
He has other patents covering mechanical appliances in aid of the pro- 
cess, but thèse are not in issue. Let us see vvhat the patent before us 
describes and claims. The spécification states : 

"TMs invention relates to coke ovens, and lias for Its principal object to 
provide an oven of simple construction wliieli uiay be built, malutained in 
worlîing order, and operated at a much smaller cost thau an ordinary beehive 
and other types of ovens now in use. 

"A further object of the invention is to provide an oven open at both ends 
for the insertion of a coke pusher at one end, and the discharge of the coke 
at the opposite end, the top or crown of the oven belng luclined or curved up- 
ward from a point near each end to a point about the mlddle of the length of 
the oven wall, and at thls point is a top opening through whlch the oven nia.\- 
be eharged. 

"A stlll further object of the invention is to provide an oven of thls type In 
which the top or crown is Incllned or curved upward from points near the 
<il)posite ends toward the center to form a combustion chamber for the mors? 
perfect combustion of the gases dlstilled from the coking coal and by whicli 
combustion tlie crown or roof of the oven becomes intensely lieated, thereby 
increasing the efiicleucy of the oven by reflectlng the beat downward on the 
coking coal, and resuit in a sui>erior quality of coke, and will, furtherniore, 
liermit the consumption of tlie gases without material waste of the Carbon of 
the coal. 

"With thèse and other objects In view, as will more fully hereinafter aij- 
pear, the invention consists in certain novel features of construction and ar- 
rangement of parts, herelnafter fully described, illustrnted in the accompany- 
Ing drawings, and particularly pointed out In the appended claims, it being 
understood that various changes in the form, proportions, size and minor dé- 
tails of the structure may be made without departlng from the spirit or sacri- 
liclng any of the advautages of the invention. * * * 

"The shape of the crown is such that the entire charge may be dumped in ; 
the inclination being sufficlent to accx)mmodate the angle of pile of the charge 
of coal to some extent, and after the insertion of the charge the central or 
highest point is trimmed In order to render the thickness of the layer of the 
charge approximately equal throughout. The construction of the sloping crown 
of the oven afCords a combustion chamber for the burning of the gases which 
are distilled from the coking coal, thereby producing the requisite beat for 
rapid and perfect coking, and the heat is reflected downward on the coking 
coal, producing a superior quality of silvery coke. The air necessary to sup- 
port combustion is admitted through both ends of the oven, so tliat the heat 
is practically uniform throughout, and the quantity of air admitted may be 
govemed in the usual nianner by closing the end openings to a greater or less 
extent. The charge opening is not closed during the entire coking process, 
and the gases distilled from the quantity of coal are consumed as rapldly as 
they are formed, thus maintaining the necessary heat without consuniiug any 
of the solid carbon of the coal. After the coking opération is complète, the 
brlckwork at the ends of the oven is knocked down and streams of water are 
turned into the oven to extinguish tlie flame and eool down to the proper tem- 
pérature for discharging the tinlslied product. A sultable pusher is then in- 
troduced through one of the openings at one end of the oven and the body of 
coke as a whole Is forced out, thereby producing very large blocks of coke. 

"It is, of course, well known that coke in large blocks commands a Oiucli 
higher priée than fine or small coke, and is practically essentlal in foundry 
work, and it is always the aim of the coke manufacturer to avoid crushiug or 
breaking the coke into small particles. Wlth au oven construeted in accord- 
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ance witli the présent invention, the entire body of colîe may be discharged 
practically as one block, and afterwards broken into fragments ôf suitable size 
for handling. 

"One of tlie most important features of tlie invention Is the departure from 
tlie ordinary l>eehive type of oven now In common use, where tbere is diflicul- 
ty in withdrawing tlie product and diffleulty in controlling even and perfect 
combustion. The oven forming the subject of the présent invention is so ar- 
ranged that the charge of coal may be dumpeU in and leveled off within a very 
short time, whlle the neeessary amount of air to support combustion is allow- 
ed to enter at both ends and the beat reflected from the sloped crown is suf- 
flcient to insure the quick génération of gases when the opération of coking 
begins. In the ordinary beehlve type of oven, It requires from three to flve 
liours work of one man to withdraw the charge, and a large portion of the 
coke is broken into comparatively small fragments, while in an oven eonstruct- 
ed in accordance with the présent invention the entire mass of coke may be 
forced ont in practically a single block, and in less than a minute, thus not 
only saving time, but also' saving considérable expense by preventing the loss 
of beat, the oven being retalned at a very high température, so that the cok- 
ing process may recomuience immediately after the dumping of another charge 
into tlie oven. 

"It will, of course, be uiiderstood that the shape of the roof of the oven 
may be altered in many ways witbout departiug from the invention, and it 
may be sloped on straight llnes, as indlcated in Fig. 1, or on curved and 
straight Unes, shown in Fig. 4, or the roof may be curved throughout, or oth- 
erwise so shajied that the vertical distance bet«-eeu the tloor and the roof 
gradually increasos from the doors iuvvard." 

The claims of the patent are as f ollows : 

"1. A coke oven having a substantially level floor and parallel side walls 
higher in the middle than at the ends, said oven being opeu at both ends from 
wall to wall to provide an unobstructed, free passage from end to end, and a 
crown sloping upward from the euds toward a point about midway of the 
length of the oven and there provided with a charging opeuiug. 

"2. À coke oven liaving a substantially level floor, end retaining walls eacli 
with an opening of the same size as tlie openlng in the other wall, a crown 
sloping continuously upward from the end retaining walls to an approximately 
central point and there provided with a charging opening, said crown being 
arched in a direction at right angles to the length of the oven, and parallel 
side walls extending through and from one opening to and through the other 
opening and approximately to the top of the crown adjacent to the charging 
opening therein. 

"3. A coke oven having a central trunnel hole in its roof, the length of the 
oven chamber and the height of the roof being so proportioned that, vvlien the 
top of a charge of coal deposlted by gravity through the trunnel hole reaches 
.said trunnel hole, the charge when leveled ofl: will flU the oven substantially to 
tlie level of the draft openiiigs. 

"4. A coke oven having a substantially level floor and provided with paral- 
lel side walls, higher at the middle than at the ends, said oven being open at 
both ends from wall to wall to provide an unobstructed, free passage from 
end to end and a crown rising from the ends and provided about midway of 
its length with a trunnel hole." 

The foUowing is the substance of the testimony given by the plain- 
tifï's expert on the important points : 

The Mitchell oven is long and narrow; its sides are parallel, and 
both ends are open. It is a tunnel, the top being arched in the usual 
f ashion, but the roof slopes upward from each end to the center, where 
a trunnel opens into the air, through which the coal is charged and 
the products of combustion escape. At each end the usual doors are 
found. Thèse are sealed during the opération, except for holes ad- 
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mitting the necessary air, which circulâtes tlirough the oven frorn 
each end toward tlie trunnel opening. The oven is banked and lined 
in the usual manner. It has only one opening, and throiigh this the 
vvhole charge may be dumped down at one time, the peaked roof 
being intended to afford a combustion chamber above the coal that 
will be more spacious than if the roof were flat, and whose shape will 
also be better adapted to promote unifonn coking throughout the wholc 
of the tunnel. The shape of the interior is also intended to afford 
space enough under the trunnel to receive a conical pile of coal, which 
can be leveled down to a layer of proper depth for one opération of 
the oven. Leveling the pile to a horizontal laj'cr is the first step, and 
this is most conveniently donc by a machine inserted at one end, wîiicli 
pushes and pulls the pile of coal into the desired position along tlie 
hearth. The doors are then sealed with clay, but air openings are left, 
and the trunnel remains open. 

As in other ovens, niuch beat remains in the wrdls from the opération 
just finished, and when the oven is closed, and the air draws in from 
the openings at each end, combustion begins almost at once. The 
gases are evolved ail along the layer of coal, and the draft tends to 
carry them toward the center, combustion of course going on ail the 
time. The volume of burning gas increases (as it does in the beehive 
oven also) as the center is approached. The slanting roof reflects the 
beat downward, thus helping to produce and maintain a nearly uniform 
degree of beat along the layer of coal. To quote the language of the 
expert : 

"In otiîer worjs, tlie Mitchell oveii may bo coiisiderod as a pair of vertically 
expaudiii^' tubes or tumiels placed »>iid to eud and meeting in tlip center an 
arrangement wiiicii provides for tlie balanced suction of tlie central outlet op- 
ening dra^v'ing from both ends of the tunnel and also sives a projrressively 
increaslua: capacity from tlie ends toward the center to provide for the projjer 
combustion of the progressively iucreaslng volume of gas, which reauires to 
be thoroughly associated with the air, in order tliat the combustion may be 
complète. It will also be obs(>rved that the introduction of the air supply 
from botli ends of the oven sulidivides, so to speal^, tlie burning opération into 
two parts, each having au indivjdual air supply and au individual supply 
of gas, wliicb tends to promote a more perfect comlnistiou. 

"The progressive expansion of the tunnel t;ikes i>lace in a vertical direction, 
and not in a latéral direction, so that the graduai increase of the size of the 
oven from the ends toward ttie conter is securcd witbout aiiy latéral expansion 
in its dimensions. • Conscquently, the sides of the tunnel remain substantially 
parallel. ïhis permits, as 1 bave heretofore explaiued, the leveling of tho 
coal by means of a machine, iiistead of manuully, and it likewise permits the 
use of a pusher applied to ouc end of the tunnel to force the coke ont at the 
other end after the coking opération is completed." 

He goes on to describe the rest of the opération, but there is noth- 
ing peculiar to Mitchell in the f ollowing paragraphs : 

"Under the conditions just described the combustion of the gases in immé- 
diate contact with the ujipor surface of the Une or lii.\er of coal précèdes until 
ail of the gas has been expelled from the eoal and burnert up, such combus- 
tion giving a substantial uulforni heatlng of the coal along the entire length 
of the oven, so that the coking opération is finislied at substiuitially the samo 
time at ail points of the oven. In practice tliis col;ing opération occupies sev- 
eral days, according to the atnount of coal provlded in each charge. I believe 
)t is the custoui to cliarge the oven each Monday aud Wednesday with coal 
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sufflcient for 4S hours coking, and on Friday with a large amount sufficient for 
72 hours cokiiis. 

"After ail the gas bas been expelled froin the charge of coal the combustion 
shouUl cease, leaving the resulting coke in an incandescent condition and of 
the structure charaeteristic of coke in distinction froin coal, wliieh has been 
bronght aliout by the fusing of the coal. When the coking opération has thus 
been completed the doors are opened and streams of water introduced through 
the open doors to quench the incandescent coke. This is a somewhat impor- 
tant feature of the opei-ation, it being desired to apply just enough water to 
quench the coke witliont soaking it, and after it has been quenelied it is allow- 
ed to remain a sulticient time for the evaporation of any surplus water by the 
heat retained in the oven walls. It is also important that this qnenching op- 
ération should not abstract an undue amount of heat stored in the walls of 
the oven, so that the igiiition of the next succeeding charge of coal can take 
place without a long delay. 

"The coke being now quenched and drîed, a mechanical pusher is applied to 
one end of the Une of coke and the entire mass thereby forced toward the op- 
posite end and ont of the door at that end, where it is caught by a conveyor 
that delivers it into raihvay cars for trans])ortation, At some point in its trav- 
el from the oven to the car it passes over a sereen and the pulverized portions 
tliereof eliminated. It should be mentioned that the side walls of the oven 
are not exactly parallel, being some two or three inches further apart at the 
end toward which the coke is pushed, whlle there is also a slight inclination 
of the oven flixir toward that end. Tliis prevents the line of coke from bind- 
Ing as it Is pushed out. 

"The oven, as I hâve heretofore stated, is banked externally with clay, 
which serves to retain the heat therein, so that, in spite of the exposure of the 
interior of the oven during the queneliing, drying, pushing, and refilling opéra- 
tions, and also in spite of the amount of water thrown into the oven to quench 
it, sufficient heat is retained in the oven walls, so that when it is refllled with 
a charge of coal, and the end doors closed, the combustion starts up in a 
short time and the described opération is repeated." 

\Ve hâve set forth with sufficient fullness, we think, what are claimed 
to be the pecuHar merits of the Mitchell oven ; but we are unable to see 
in it anything except an aggregation of well-known éléments. The 
defendant's brief (page 65) seems to us to state the situation accu- 
rately : 

"The question then présents itself: The longitudinal oven is old; it Is old 
with a vault built on horizontal Unes, and also with a vault built on rising 
lincs, from the ends inward ; it is old with wide dCKjrs for free discharge, and 
with narrower doors which neeessitate removal of the coke piecemeal. It so 
hajipens that the wide-doored ovens shown in the prier patents and literature 
on the snbject hâve horizontal vauîts, and that the ovens with rising vaults 
h-ave narrower end doors and require to be emptied slowly. There is, how- 
ever, no structural difîiculty in conibinnig a rising vault and a wide end door. 
It had been done at one end of an oven ; it had been done at both ends. What, 
then, is to liinder any builder of a longitudinal oven from putting in one and 
the saine structure wide doors (at botli ends) and the rising vault of Rive de 
Gier. or that of Wedding? Is this a patentable invention to Mitchell, or mère 
ageregation? The question must be answered according to the results at- 
tained. » * * 

"The resuit mnst be, first, a hetter resuit than the horizontal roofed oven 
afforded : and, second, a différent resuit from that aff'orded by the rising vault 
as it had previously existed in Ei-\-e de Gier and in Wedding. TJnless thèse 
things be true ; or, rather, if thèse tliings be proved to be untrue, then Mitchell 
has attained no new resuit and his oven is merely an aggregation of struc- 
tural features taken frojn pre-existing ovens, and is not a patentable achieve- 
ment. 

" 'Merely bringing old devices into juxtaposition, and there allowing each to 
231 F.— 10 
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work out its own effect without the production of sometlnug novel, Is not in- 
vention.' Halles V. Van Wormer, 20 Wall. 353, 36.S." 

Essentially the dôme of the beehive, somewhat changed in shape, has 
been placed on the vertical, parallel walls of the old longitudinal oven, 
and in our opinion the changed shape of the dôme has not changed 
its function or added to its efficiency in a sensible degree. It is also 
pertinent to observe that the patent gives no instruction as to the angle 
of the peaked roof, apparently leaving that to be discovered by exper- 
iment. Certainly, if the angle of the Mitchell roof were only 2 per 
cent, it would at once encounter the Thomas circular, and it is very 
difficult indeed to décide f rom the Mitchell patent at what angle above 
2 per cent, the Thomas oven would cease to anticipate. Where is the 
dividing line to be drawn between Thomas and Mitchell ? 

But is it a fact that the Mitchell oven shows marked superiority 
over others? Without reproducing the détails of tests and experi- 
ments made with other ovens — notably with the Thomas oven^ — we 
îTiay say that the whole record has been examined with care, and that 
we are unable to reach the conclusion that coke made in the Mitchell 
oven is so much better than coke made in an oven with a horizontal 
vaulted roof as to point distinctly to the peaked roof as the source of 
sujjeriority. And we do not understand it to be denied that beehive 
coke is in every respect as good as the coke from the Mitchell oven. 
It is mechanical aids to the process that hâve been needed, and as thèse 
can only be used conveniently with the long narrow oven, this fact 
may in the end dethrone the beehive; but, so far as the actual burn- 
ing of the coal is concerned, nothing has yet been discovered or in- 
vented that is superior. In the effective language of one of the wit- 
nesses : 

"The open-end oven of wliatever t.ype is not a nietliod of making better coke, 
but is a better luetliod of making coke. Its value and utillty lie in the fact 
that it can be niechanically operated, thereby eliuiinating the inefflcient and 
incompétent laborer." 

But the open-end oven is free to the world, while, of course, its 
mechanical additions may be susceptible of many patentable im- 
provements. 

There are many minor niatters that cannot be discussed without 
unduly prolonging this opinion. We shall therefore only add that we 
agrée with the District Court that the Mitchell oven does not disclose 
invention, and accordingly direct the affirmance of the decree. 

BUFFINGTON, Circuit Judge, took no part in the considération 
and décision of this case. 
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No. 2005. 

1. l'ATENTS i®=>.'}2<S — IXFKIXGEMBNT PBOCESS AND APPAKATUS FOR EtCIIING 

Métal Plates. 

The I,evy patent. Xo. 027,4.'!0, for a process of and apparatus for etchiuf;' 
métal plates, daims 2, 5, and 7 relating to the process, and elaim 20 re- 
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lating to apparatus, as limlted by the prior art and the proceedlngs ia thi> 
Patent Office, held not Infringed. 

2. WoBDS AND Phrases — "Atomized." 

ïhe Word "atoinized" means, in comraon usage, the form that liquida as- 
sume when projected by a blast of air, gas, or steam, breaklng them up 
into very small pai'tieles. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by the Graphie Arts Company against the Photo- 
Chromotype Engraving Company. Decree for défendant, and com- 
plainant appeals. Affirmed. 

For opinion below, see 221 Fed. 648. 

Robert M. Barr, of Philadelphia, Pa. (Otto Munk and Livingston 
Gifïord, both of New York City, of counsel), for appellant. 

Howson & Howson, of Philadelphia, Pa. (Charles Howson and 
Charles H. Howson, both of Philadelphia, Pa., of counsel), for ap- 
pellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The Graphie Arts Company is now 
the owner of patent No. 627,430, which was applied for in January, 
1899, and was issued on June 20 of the same year to the assignée of 
Louis F. Levy, the inventor. The patent is for improvements in the 
art of etching métal plates, and, although part of the spécification bas 
been influenced by the fact that the inventor had especially in mind 
the photographie method of transferring the design to the plate, much 
of the spécification and ail the claims apply also to any plate that is 
to be etched by the use of a mordant, or liquid erodent, whether or 
not photography bas been one step in the process. The spécification 
begins by saying: 

"This invention relates to a process of and apparatus for producing etched 
métal plates, more particularly such métal plates as are used in photomechani- 
cal engraving or such branches of the art, vvhere métal plates are etched by 
acid or other liquid erodent to form in the plates Unes, furrows, indentations, 
or striations for the production of printing-surfaces. 

"The object is, by the employment of a mordant, to produce a printing-sur- 
face upon métal in which the indentatious or Unes produced as the resuit of 
the process are of a more perfect character than those produced by the means 
ordinarily used ; also, to reduce the cost of production and obviate maiiy of 
the objections incident to the processes and means heretofore employed." 

There are 30 claims, divided into two groups, one for a process and 
the other for an apparatus ; and the défendant is charged with in- 
fringing three claims of the first group and one claim of the second. 

"2. The process of etching métal plates, conslsting in projecting a mordant, 
in atomized form, upon a plate having thereon a design, which plate is maln- 
tained within an inclosed space, the surface to be etched being substantially 
at rigbt angles to the direction of projection of the mordant, substantially as 
set forth." 

"5. The process of etching métal plates by a mordant, which conslsts in 
atomizing or spraying the mordant upon the surface of a prepared plate, mov- 
ing the plate while it is being etched to change its position with respect to 
the atomizer, for the purpose set forth." 

"7. Thé process of etching métal plates having thereon a design la resist, 
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which oonsîsts in projecting an atomized erodent against sucli prepared meta! 
surface to at the same time that tlie etchlng proceeds absorb the beat whicli 
arises from flieiiiical reaction, whoreby beating of tlie resist is obviated." 

"20. In an apparatus for the production of designs in métal plates by etcli- 
ing, the combination with an etehing-box having means for sustainiug tlierein 
a plate, a tank for the mordant, an air-chamber within the etchiug-box, and 
means for projecting the mordant against the plate." 

The District Court dismisseci the bill on the ground of non-infringe- 
ment. 221 Fed. 648. 

[ 1 ] We do not agrée with the argument that the invention in ques- 
tion is primary, and should therefore be allowed a wide range of 
équivalents. On the contrary, we think the scope of the patent, effi- 
cient as it no doubt is, lias been much restricted, both by the prior 
art and by the proceedings before the Examiner. It is well known 
that the art of etching, strictly so called — the use of acid to bite a de- 
sign on métal — is very old ; we need only recall the famé of Rem- 
brandt, who is still one of the foremost nanies in the history of en- 
graving, although he died nearly 250 years ago. From the begiiining, 
the essence of the process has been to protect part of the plate by some 
substance that can successfully "resist" the attack of the acid, and to 
leave exposed so much of the métal as wil! outline the design after 
the biting has taken place. Under the date of 1767 Diderot's Encyclo- 
pedia contains an illustrated article showing unmistakably that before 
the middle of the eighteenth century it was old to prop the plate up 
or suspend it, and to flow or pour the acid upon it imtil the opération 
was finished. The same article shows that it was also old to collect 
the acid in a réceptacle for repeated use, and to turn the plate now 
and then for the purpose of avoiding "undercutting"' of the raised 
surfaces and of promoting uniformity in the biting etîect. One of the 
plates illustrâtes how to apply the acid by confining the plate in a 
closed box, or portable chamber, that is held on the knees of the op- 
erator and is rocked to and fro by hand, the double object being to 
protect the workmen from fumes and to keep the acid moving so as 
to promote uniformity in biting. This is the "tub" method, which 
has never been completely superseded, and indeed is probably used by 
a majority of etchers to-day, in spite of the fact that for a good many 
years more than one machine has been devised and has done efBcient 
work. There are mechanical devices for rocking the plate, but other- 
wise the tub method has persisted with little, if any, change, and has 
been used in etching half tones and other varieties of photographie 
plates, as well as plates of the older methods. Indeed, the record 
contains little évidence to show that the patent in suit has met a long 
and acutely felt want, or is anything else than a device of rather nar- 
row range. 

Without going into the détails of other publications or of earlier 
patents, it is enough to say briefly that before 1899 it was old to use 
a box or a closed chamber, with or without ventilating means, mainly 
in order to protect the workmen ; and it was also old to spray or rain 
the acid by low pressure upon the plate — which might be placed either 
vertically or horizontally — instead of using the tub method of im- 
mersion. But we may quote Anthony's Photographie Bulletin of June, 
1896, as sufficiently describing how the acid might be applied: 
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"In the January number of the bulletin, page 29, was this paragraph: 
" 'I hâve tried electric and varions other means to hasten the opération of 
etcliing plates in relief, and am convinced tliat the quiclcest method will 
resuit froni letting the etchiug solution fall like rain from a height on the 
plate or plates to be etehed. New, who will devise a means of puaiping the 
etching fluid to a lieiglit, so that it can b« used over aud over again, and 
also separate the solution while falling into drops?' " 

And the Bulletin then goes on to repeat the following comment hy 
a London puhlication : 

"Anent the note fvom Antlion.v's Bulletin by Mr. Tlorgan. evidently he lias 
taken the idea froni the old Freuch metliod of etehing, yclept, 'eau forte à 
conler,' wliere the jilate was ])laeed at an angle of 45 degrees, and the etcli- 
ing fluid dashed upon it. Amateurs say that <'teliings done by that method 
hâve sometliing superior about them to the ordinary jilates, where the fluid 
is left on the plate. Most likely the raison d'être of this is that the métal, 
<-oniing in contact with the air during the time tliat the bitiug is carried on, 
is attacked more vigoi'ously and cleaner. 1 would suggest that plates to be 
etehed are put in a bath, which is stood at an angle of 45 degrees, or there- 
alxrats, and at the lower corner ])]ace a vessel liUe a watering eau, but, of 
course, acid proof. Now the etehing fluid, contained in a siniilar réceptacle, is 
poured over the plate, and, running down, is caught in the first vessel. As 
sotm as the whole of the mordant lias been used, the empty réceptacle is 
l)l!icod underneath, and the mordant is poured over from the otlier one, and 
vice versa ad lib." 

The writer in the Bulletin then describes a process of dropping 
which he himself had devised, prefacing it by the following paragraph : 

"The idea of dropping the acid mordant on the plate to be etehed would 
naturally come to one who has rocked an etehing bath and watched the acid 
flow back and forth over the plate, the etehing solution operating with the 
greatest energy on the tops of the Unes, and least in the hoUows between the 
iines. Then, when one thinks of the powerful abrading action of sand when 
dropped from a slight height on hard substances, the idea of dropping the 
acid is suggested. I, however, remember seeing, when a boy, how the rain- 
drops from the shiugles of our roof had bored holes in the stoues on which 
they had fallen for years. So I felt that dropping acidulated water on a métal 
plate from a height would dissolve the métal away quicker than by simply 
letting it flow over it." 

During the last 30 or 40 years the word "etehing" has been expanded 
to include the sand-blast process, which uses no acid, but relies on 
abrasion by sand, emery, or a like substance. By driving a stream 
of thèse hard particles, either by steam, air, water, or other gaseous 
or liquid médium, or by the propelling force of a rapidly revolving 
fan or drum, a design may be outlined on métal or other substances. 
The degree of force required to operate the bla.st successfuUy will 
vary as the object or the other circumstances of the opération vary. It 
seems to be agreed that the sand-blast art begins with the Tilgîiman 
patent of 1870, but we shall confine our attention to the later and 
more significant Truchelut patent. This was first issued in France 
in May, 1895 ; and after reciting as follows : 

"For the engraving or grooving of metals, marble, stone, horn, Ivory, etc., 
three processes are now known. The first consists in removiug by means of a 
scoop, etehing tool, or blunt body, the part to be engraved ; for the second, 
Chemical products such as acids are used, the dissolving action of which 
produces a resuit less beautiful but more economical ; the third, an object al- 
ready of several brevets, consists in projecting, mechanlcally, a hard powder 
against a frial>le body, such as glass and marble, which stipples the latter and 
produces by its multitude of microscopic points, the deepest engraving ia a 
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fe* moments. Unfortunately this last proeess, the most advantageous. Is 
useful, as we hâve just said, only for friable objects, but Is not practicable 
for malléable bodies such as metals" 

— the patentée proposée! to combine abrasion and chemical action. Ile 
stated the principle to be : 

"We bave thought, in order to arrive at a good resiilt, and it is tbis whlch 
is tbe ob.iect of the présent invention, to combine tliis scraping; action with a 
solid or liquid ingrédient capable of producing npon the body to bp engnivpd 
a cbcmlcal dissolving action of tbe kind of engraving termed 'acid' engrnving,. 
wbich we hâve above indicated. It follows that by thèse two conibined actions 
the Chemical body produces Its efCect more easily, the part to be engravcd l)eing 
continually cleaned (scraped) by the sand." 

And he then proceeded as follows : 

"Given the principle which we bave .iust described of this dlscovery, the 
form and the size of apparatus can l)e intinitely varied ; it opérâtes siiuply by 
projecting a i>owder and a body cbemically attael<ing the object to be engraved. 
This powder can equally produce the two effects. To glve an example, w(> 
will cite the perchloride of iron which, projected witli force against eopper, 
produces a very rapid action. Every chemist will uuderstand that we can 
use a variety of powder and materials which, sllghtly danip, bave a chemical 
action upon the body to be operated on. Thèse powders and thèse materials 
vary inflnitely and are known to every chemist. As to tbe employment of 
a liquid, and an Inert material, such as sand, emery, etc., we can utillzo tbe 
same liquids which are used in présent engraving upon similar substances. 
Thus, giving still another example, we can take azotic acid for zinc and cop- 
ier ; aqua régla for steel, gold, silver, platinum ; hydroehlorlc acid for alumin- 
um, horn, ivory, marble, and potassium for wood ; hydrofluorlc acid for 
glass, slate, granité. We repeat, the first chemist met will indicate the sort of 
liquida which will best suit for the material to be engraved. 

"We can use as a resist in ail processes, such as albuminous or cbarcoal, 
lùtumen of Judea, or simple litho- or typo-graphie resist, ail processes 
actually in use among engravers." 

His apparatus was very simple, as will be seen from the accom- 
panying eut and the description of the patent : 
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"This apparatus consists of a vessel, A li, arrangée! like an autoclave: 
raising the cover, C, we Introtluce the previously described substances, and 
close the cover by screwing it firnily upon the vessel by means of the bolts, D. 
By the pipe, F, conipressed air arrh'es whleh serves to facllltate a humid or 
aqueous mixture ofi sand and chemieal product. This leaves the vessel by 
tlie tube, H, at the lower part of the apparatus, and Is projected violently 
against the objeet to be engraved placed at K, by means of a current of eom- 
pressed air arriving by the tube, M. L'nder thèse conditions the sand and the 
acid are coustantly renewed. It Is certain that the jet can be produced in 
ail directions, in order to eugrave an objeet placed vertically, horizantally, be- 
low or above." 

In January, 1896, a provisional spécification was filed in England 
(complétée! later in the year) substantially to the same effect; and 
in the same month the inventor took eut a German patent, with the 
f ollowing claim : 

"A process of etching characterized by the fact that a hard powdered sub- 
stance in combiuatlon with a solvent actlng chemieal liquid is projected with 
great force against the surface to be etched to simultaneously produce au 
etching action in mechanical and chemieal nianner." 

In May, 1896, he filed the following certificate of addition to his 
French patent : 

"Sinee the brevet I hâve made numerous experiments with my gênerai pro- 
cess of engraving. I hâve employed the most varied materials in cfrder to 
arrive at the l)est results ; that is to say, I hâve sought active products which, 
projected violently against the surface to be engraved, exert tliere simultane- 
ously a mechanical and scraplng action, and a <'heniical and dissolvlng action. 
So mueh for the nioist mixture described in détails in tlie brevet. 

"But I hâve discovered during my work that in certain cases I can dispense 
with the hard bodies rednced to powder which I mlx with the llqulds. Uu- 
der very high pressures, in fact, the liquid alone projected against a body to 
be engraved acts in a mechanical nianner and removes the molécules, while 
cliemieally dissolving the surface. Consequently I can engrave, according to 
my new process, without mixing hard powder in the dissolving liquid." 

And in June of that year the following addition was made to the 
German patent: 

"IMrther experiments hâve shown that in certain cases the employment, in 
etching, of a mixture of liquid and tinely powdered substances can be entlrely 
dispensed with. Furthermore, it will sutHce to direct the liquid alone, under 
great pressure, against the surface to be etched, whereby It will act in simllar 
njaniier, and, indeed, by the great pressure, in a medmnical manner, and cliem- 
ieally by dissolution. According to the foregoing process one is in a position to 
etch a desired surface, l)y ])rojecting the deslred liquid, finely divided, and un- 
der great pressure, against the outer surface without having to mix the liquid 
with a hard powder. 

"Patent Claim. 

"A variation of the process described in patent. No. 89,146, characterized by 
projecting. under great pressure, a chemieal liquid alone vt'hlch will hâve a 
dissolving action for the purpose of etching and without the addition of 
.solid substances, against the surface to be etched." 

In our opinion this patent — to say nothing of others — occupies a 
good deal of the ground claimed by Levy. How far Truchelut was 
justiiîed in beUeving that thèse finely divided particles would hâve 
an important mechanical effect during tl:e few minutes required for 
the acid to act we are not prepared to say. But at ail events, it is 
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évident that his "violent" action and "very liigli pressures" are phrases 
that must be allowed some elasticity. He spécifies no pressures (and 
neither does the patent in suit), not even a range betvveen maximum 
and minimum, and says nothing about the best or preferred distance 
between the plate and the nozzle ; but we think it plain that a skill fui 
etcher could not fail to see that the degree of force, like the distance 
of the plate or the strength of the acid, should be adapted to the kind 
of work tO' be done. C5f course, the resist must be preserved, and 
the acid should also be properly distributed. And we regard it as en- 
titled to weight that during the course of this litigation a crude ma- 
chine for expérimental use bas been built after the instruction of the 
Truchelut patent, and bas done excellent work, even on photographie 
plates, at pressures ranging between 2 and 15 pounds, and at distances 
varying from 18 inches to 4 feet between the plate and the nozzle. 

The Patent Office held a similar opinion concerning the limiting ef- 
fect of the Truchelut invention. The Levy patent was preceded by 
three applications — probably to be regarded as continuons, although 
two of them were abandoned — running in tinie from November 5. 
1897, to June 20, 1899, the date of issue; and the file wrappers show 
that Truchelut was continually cited against the applicant, and tliat 
I^evy made fréquent attempts to escape the référence. But in several 
particulars he acquiesced in the position of the examiner, and was in 
the end obliged to confine his patent to the use of an atomizer in a 
closed space, the inclosure having a particular and defined object. 
Wben the application finally emerged from the Patent Office, the spéc- 
ification contained the f ollowing statemcnts, inter alla : 

"The présent invention includes ;ui esscntially new iiroeess of apiilying tlie 
mordant to a preiuired plate, whicli nioi'duut is projected and atomized upon 
the plate to form tliereiu, wliere not protected by tlie resist and, after a eei'tiiiii 
depîh Is etchod out, cupped or concave indentations or lines. The carryins;- 
ont of the proeess enibodies tlie use of compressed air and ejector-nozzles foi- 
l)rojeeting the mordant in the forni of atomized sjn'ay iipon a pre])ared nietai 
surface, so that the mordant which is projected tliereon will drop tlierefroin 
witliout tiowing, tlie plate and atomizers being withln a chamber or etcUing- 
box, so that the compressed air used to protect the acid or mordant vvill be 
iieiniittod to expand in the chamber to reduce the température thereof and 
absorb the beat wliieh is given off by the chemical action of the erodent on 
the exposed portions of the plate. The chemical eombination of the mordant; 
with the métal is accelerated by the dynamic force of the impact, which causes 
each atomized partiele of the mordant to bocome jjractically saturated with 
the métal base instantly upon contact. This results in eroding or c-utting away 
the métal lu the direction of the impact faster than tlie same action proceeds 
laterally, so that mucli or ail of the required vertical depth uiay be etched be- 
fore tJie latéral action of the mordant can materially affect the work. More- 
over, the forcible impact of the atomized spray, besides accelerating the chemi- 
cal eombination of the mordant and the metallic base, prevents adhésion to 
the i>late of bubbles of the hydrogeu gas and scum of metallic oxide, which 
are developed by the chemical action and which in ordinary practice aro 
removed by tlie workmeii with a brush ; also, by the use of compressed air 
for projeeting the mordant, the beat evolved by the chemical action of the 
mordant on the plate is absorbed by expansion of the air in the chamlier, thua 
keeping the chamber aiid the plate eool, so that a stronger mordant than Is 
usnally employed can be used without détriment to the resist. * » * 

"In some character of work the plate may be etclied to a suflicient depth 
without applying other than the original resist thereto, and iu such work thi' 
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position of the plate in tlie etching-box witli respect to tlie distance from 
the atomizing-nozzles may be varied as tlie etching proceeds. 

"In practiee tiie etchlng fluld is impinged upon the plate in the form of a 
spray of minute particles, whicli do not afCect that portion of tlie plate vvhich 
is covered by the resist ; but where the design ou the métal is more or less 
broadly exposed. the mordant or etching fluid coUects and adhères, depending 
therefrom in the form of spherical drops, which are constantly being adiled to 
by fresh aecTetions. The mordant which thus adhères to tlie plate is kept 
in motion by the impact of new particles of the spray, and the particles oi' 
métal which are reinoved by the mordant fall to the lower portion of the de- 
pending globules, so that the particles which are removed from the plate fall 
immediately therefrom. The tendency of a drop of etching fluid or mordant, 
depending from a plate malntained in a horizontal position, Is to assume a 
splierical form. and this of, itself, after the plate bas been eroded to such 
depth as to give efl'ett to tlie drops, tends to eut a concave or cupped dépres- 
sion, while avoiding latéral érosion or undercuttlng. Etching by projectiiig 
the mordant in the form of spray upon the métal effects a great gain in 
rapidityof opération over the methods usually practiced, as a mucli stronger 
etching fluld may be used. The chemical action of the mordant proceeds fast- 
er vertically or in direction of the impact than otherwise. The impact of the 
minute particles of the mordant does not disturb tiie resist which forms the 
design, and the beat generated by the chemical action of the mordant upon 
the plate is absorbed by the compressed air as it expands, which keeps the 
mordant, the resist, and the plate eool. With the apparatus shown the air 
which has been previously compressed is allowcd to expand and circulate in 
the etching-bos so that the etching fluid which drops from the plate passes 
through a body of cooled air into the tank from which it was taken, and the 
fumes which are given ofC by the process of etching are carried away by the 
ventilating-iiipe. 

"In practiee the minute particles of the acid or mordant impinging against 
tlie plate hâve their normal force or chemicîil afflnity eniianced liy the force of 
their impact, which results in eacli particle of the acid or mordant becoining 
saturated with the metallic base immediately on contact with the latter, and 
the mordant thus loses the power of further dissolving the métal. Eacii suc- 
ceeding particle impinges in the direction in which the etching is desired to 
proceed, and the process may be safely continued to a depth beyoud which the 
tiner and doser Unes of the design would beconie too f rail to stand the strain 
of printing were the métal undercut. 

"The rapid décomposition of the métal by the acid develops an amount of 
beat which would soon warm the iilate to a degree wliere the resinous resi.st 
vt'ould sotten and give way ; but this is prevented by the absorption of the 
beat evolved by the expansion of the compressed air in the chamber, the ex- 
Iiansion being suflicient to absorb even more beat than is developed on the 
i>late, so that the plate and etching liquid is kept quite cool. A further ad- 
vantage resulting from the use of a chamber or etching-box is tliat the gases 
aud fumes which are so abundantly generated by the rapid chemical composi- 
tion of the métal are carried offl by the air whioli escapes through the ven- 
tilating-pipe, which pipe may lead to a chimney, and in this way the work- 
room is kept free from thèse deleterious vapors. * * * 

"In the préparation of a zinc plate for etching the design is produced on 
tlie plate in some fatty ink by the usual photographie process. The plate is 
then further prepared by first meting into combination with tlie ink image 
some resinous powder to strengthen the image or design against the action of 
the acid, the open parts of the design or where the plate is to be etched being 
left exposed, such steiis in the process being such as are usually practiced. 
ily process has to do principally with etching such a prepared plate to pro- 
duee tlierein indentations, adjacent to which are the printing-surfaces from 
whieli an impression similar to the design can be niade, and it is obvions that 
the design which has iieen produced on the plate may be readily destroyetl, 
either by abrasion, which would reniove the resist, or by heat, which would 
soften or melt the resist. When a plate is etched by the usual means, the de- 
pression or lines are not only eut into the plate vertically, but also sidewise, 
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which rcsults in underc-utting and in tlie production of dépressions in the plate, 
the surfaces adjacent tliereto being serrated, or, as it is technicaily called, 
"rotten." 

"The apparatus which I hâve shown is one whicli may be used for coui- 
mercially carrying out the iirocess, and it niay be varied in many partioulars. 
For instance, where water nnder swfficient pressure ean be liad, the water-tnuk 
and connections therefrom may be dispensed with. Otlier means may be nsed 
to supply compressed air to the nozzles of the atoniizers, and any suitable- 
form of atomizer may be used for projecting tlie n^ordant upon the plate." 

Without taking up the file wrappers in détail, we think the chief 
modification made by the applicant to avoid the Truchelut référence 
may be fairly stated as f ollows : 

He first tried to patent a process covering broadly the projection of 
an atomized mordant upon a plate that stood sttbstantially at right 
angles to the stream of particles. Truchehit was cited against him, and 
he sought to differentiate by amcnding the daim so as to include main- 
taining the plate within a closed space, and by amending the spécifica- 
tion so as to define the function of the space, namely to allow the com- 
pressed air or similar fluid to expand, in order to absorb the beat 
caused by chemical action, thus cooling the plate, lessening the risk of 
overheating the resist, and permitting the use of a stronger acid.. 
After thèse amendments the jiatent was granted, and (when we re- 
call that applying the acid in a closed space was very old) Levy is hard- 
ly in a position to complain that the old inclosure is being used for the 
old purpose, and not for the purpose described in his spécification. 
Westinghouse v. lioyden Co., 170 U. S. 558-^560, 18 Sup. Ct. 707, 
42 L. Ed. 1136; Krupp v. Midvale Co. (C. C. A. 3d) 191 Fed. 610, 
112 C. C. A. 194. 

It is perhaps not unlikely that Levy may hâve overestimated what 
he calls "the dynamic force of the impact (of) each atomized particle." 
Thèse particles must be almost, or qtiite, microscopic, and we incline 
to believe that they are carried along and enveloped rather than pro- 
iected. In the striking phrase of Prof. Chandler, the defendant's 
expert : 

"They acquire no velocity of their own. They are noft like little buUets 
shot out of a gun, which plough their way through the air. They are llke 
piissengcrs in a rallroad train, or in a shlp." 

It would seem to follow that when the plate is reached, the envelop- 
ing air continually moving and being deflected interfères with such 
mechanical force as might otherwise be exerted by thèse minute par- 
ticles. But the fact appears probable that in any event such particles 
would exert very little force during the short time required for the 
process. A body must hâve momentum, both weight and velocity,, 
before its impact can hâve much eiïect. The blow of such particles 
can apparently be little more efficient mechanically than the blow of 
a feather. Indeed. if the impact were really forcible, the resist would' 
be much more likely to give way than the métal. And Levy may also' 
hâve gone somewhat astray about the cooling effect produced by the 
expansion of his compressed air. We merely note thèse matters in 
passing, for upon both the subjects just referred to we are not helped 
by the évidence as to facts, and the opinion évidence is not fully in 
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liarmony. But in any case, thèse were the patentee's théories, and his 
process was devised in rehance upon their soundness. He could not 
hâve obtained his patent without using the closed space to expand 
his compressed air for the objects stated, and upon familiar principles 
he cannot now treat this élément as of shght or no importance on the 
subject of infringement. 

[2] On that subject httle more need be said. The defendant's ap- 
paratus is constructed under the Holmstrom patent, No, 721,445, is- 
sued in February 1903. This machine also produces excellent results, 
but it does not use compressed air at ail, or any other propelling or 
carrying vapor ; and, while it divides the acid into a spray, the liquid 
is not "atomized" in the definite sensé borne by that word in the plain- 
tiff's patent. And of course there is no cooling of the plate by ex- 
panding air. We agrée witli Prof. Chandler that iu ordinary use 
"atomized" has a spécial and well-known meaning, and expresses "the 
form that liquids assume when they are projected by a blast of air 
or gas or steam." What happens appears to be this : The air, gas, or 
steam, breaks up the liquid into very small particles, and carries them 
along to their destination. A well-known example is the throat-spray- 
ing device to be found in the shop of any druggist. And that Levy had 
thèse facts in mind is clearly shown by the means he adopts to secure 
his spray, namely — 

"by blast of air through tlie central tubes of the iiozzles, so .situated witli re- 
gard to the surroundiug tubes, the lower ends of whieh are immersed In the 
mordant, that the blast of comr>ressed air opérâtes to draw the mordant up 
ont of the mordant tank and produce a blast of minute i^articles supported 
and carried along by the air-bla,st." 

The defendant's machine does not "atomize" the mordant at ail, and 
■does not use air or gas or steam to project the acid against the plate. 
It throws, or dashes, or splashes, the mordant against the plate by 
ernploying a rapidly turning winged shaft or spreader, this being made 
of stoneware, extending across the chamber, and revolved from the 
outside. At rest the edge of the wing dips slightly below the surface 
of the acid and the plate faces the shaft in a slightly inclined and al- 
niost vertical position. In motion the spreader acts as a scoop to pick 
np and hold a certain quantity of the acid, throwing it by centrifugal 
force across the chamber and splashing it over the whole of the op- 
posite side. When the acid leaves the spreader, its form is a thin sheet 
,as wide as the spreader itself, probably 2 feet or thereabouts. As this 
sheet is thrown off into the chamber, it breaks up into streams and 
drops varying in size and shape that are dashed against the surface of 
the plate. The acid is not "atomized," but is rained, and this rain 
leaves the edge of the spreader at différent angles, and is projected 
against and over the surface of the plate as well as the rest oft the 
side or wall, flowing back into the tank after subjecting the plate to a 
fairlj' uniform treatment. This is not the same opération as the pro- 
cess of the patent, for the defendant's spray is not the minute, uniform 
spray of the patent, and it does not carry with it expanding compressed 
air for the purpose of keeping the plate cool. 
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With regard to the infringenient of apparatus claim 20, we aiso 
agrée with Prof. Chandler, whose testimony is as foUows : 

"The etchlng-box or cliamber, B (of the patent), Is auother separate vessel 
open on one side permanently, and with a cover on the other side, whieh is 
presumably movable. This box, B, is inverted so that the oiien side of it 
goes down into tlie tanli wliieh contaius the mordant, its edges restinj; on the 
bottoni of the tanlî. Also, resting on tlie bottoni of the tank but withiu thf. 
sides of the box, B, is the air-cliamber. Tliis air-cluuuber is not an enipty 
spate, as would appear froui the diagrams. On tlio contrary, vvhenever tlie ap- 
paratus is in use, this air-chamber is filled with eonipressed air. It is a 
réservoir for compressed air, and, more tlian that, it is a distributor foi- 
eompressed air to the ÎJG nozzles sliown in the diagrani, whicli constitute tlie 
means for projecting the mordant agaliist the plate. ïlie air-chamber, there- 
fore, of tlie patent is not merely an empty space in the corner of a liox or 
a rooin, in whieh an opération proceeds, nor is it the wliole space in tlie box oi- 
the whole space in tlie rooin in which an opération takes place. The air- 
chamber of the patent uud of daim 20 is a spécial device of comparatively 
small dimensions inmiersod beneatli the surface of the mordant, covered by 
the mordant, where it sustaiiis as well as feeds the nozzles. There is no such 
device in tlio apparatus of défendant. It has no use for such a device; it 
lias no compressed air to ]>ut into it, nor lias it any use for compressed air. It 
apiiears, therefore, that the dcfendaiit's apparatus is not the apparatus of 
claini 20, because it lias no tank and it lias no air chamber such as the clniiu 
calls for." 

As the défendant does not infringe the claims in suit, the decree 
is affirmed. 
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(Circuit Court of Appeals, Ei.nhth Circuit. February 12, 1010.) 

No. 44S1. 

1. P^QUITY <Ê=s91 — PAEIIKS — RULE, OF FeDEKAL CoUKÏS — "INDISPENSABLE PAR- 

ÏY." 

It is the establislied rule in the fédérât courts that a suit in efjuit.\- 
niay proceed without the liresence of ail proper. or even neeessary, par- 
ties, and that only "indispensable parties" niust be joined, who bave such 
an interest in the suliject-matter of the controversy that a final decree 
camiot be rendered in the .suit without in.iurlously atïecting their interests. 
or without leaving the contro^-ersy in such a situation that its final dé- 
termination may be iuconsistent with eipiity and good conscience. 

|Ed. Note.— For other cases, see Kquity, Cent. Dig. §§ 240, 252; Dec. 
Dig. cg=>9t. 

For other définitions, see Words and Phrases, First and Second Séries, 
Indispensable l'arty.] 

2. Equity <£=»91 — Pakties — Necessary anb Indispensable Parties. 

Persous who bave disposed of ail their inten?st in the subject-matter 
of a suit in c^piity, and who cannot be afflected by tlie decree, are neither 
indispensable nor necessary parties. 

|Kd. Note. — For other cases, see Equity, Cent. Dig. §§ 210, 252; Dec. 
Dig. <S==01..1 

3. Patents <ô=3]95 — Assignments — Contract to Assign — Patents eoe 1m- 

rllOVEMKNTS. 

A patentée, who lias soUl and assigncd his patent for a valuable consid 
eration, a jiart of which is his einployment by the purchaser for fin- 

^:=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesîs *:i lj:de,\tj,; 
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purpose of makiiig improvements on the invention, may bind himself to 
assign any patents for such Improvements to his employer. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. §g 272-274; Dec. 
Dig. <Ê=»193.] 

4. Injonction ©=3l01 — Pbeliminary In.tcnction — Discrétion ov CorRT. 

The grantlng or dissolution of an interlocutory injunction rests in 
tlie Sound judicial discrétion of the court of original jurisdiction, and its 
action may not be reversed by an appellate court without clear prooC 
that it abused its discrétion. 

|Ed. Note. — For other cases, see Injunction, Cent. Dig. § 347; Dec. Dig. 
<S=»161.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Wilbur F. Booth, Judge. 

Stiit in equity by the Bull Tractor Company against the Lion Trac- 
tor Company. From an order granting a preliminary injunction, de- 
fendant appeals. Affirmed. 

This is an appeal from an order of the District Court for the District of 
Minnesota, granting a preliminary in.iunction enjoining the appellaut from 
manufacturing, using, or selliug the gasoline engine or tractor known as the 
"Lion tractor," einliodying the construction and combinations set forth and 
claimed in the application for letters patent of the United States No. 865,46.3, 
filed by D. M. Hartsough, on October 7, 1914, or any traction engine or tractors 
embodying any of the constructions, or any of the distinguishing features of 
the so-called "Lion tractor," designed and invented i>y D. M. Hartsough, 
while in the employ of the plaintiff, from .January 12, 1914, to November 13, 
1914. The material allégations in tlie eoniplaint, so far as they are necessary 
for a full understanding of the issues involved on this appeal, are: 

That P. J. Lyons, the président of the plaintiff corporation, the Bull 
Tractor Company, had before the organization of that corporation been prési- 
dent of the Cas Traction Company, whicli was engaged in the manufacture 
and sale of a gasoline engine, known as the "Big 4," and bas for a number of 
years been, actively and constantly, engaged in the manufacture and sale of 
gasoline traction englues, and thereby became personally well known in 
connection with the manufac-ture and sale of the latest and best types of 
such engines, so that the use of his name in connection with the manufacture 
and sale by plaintilï of such engines has become a valuable asset to the plain- 
tiff. 

That one D. M. Hartsougli was the inventor of the gasoline tractor known as 
the "Big 4," and was one of the proinoters of the conipany which first manu- 
factured it. He was also the inventor of another traction engine, the one 
known as the "Bull tractor," also nianufactured by the plaintiff. That on 
August 20, 1913, I'. J. I>yons and one P. IT. KnoU were copartners under tlie 
style of Lyons-Knoll Investment Company, and on that day they entered 
into a contract with Hartsough, wliereby he agreed to convey to them the 
exclusive right to manufacture and sell in the United States the traction 
engine described as the "Little National tractor," and this contract was on 
.lanuary 6, 1914, assigned for a valuable considération l)y Lyons and KnoU, 
together with ail rights conveyed to them by Hartsough, to the plaintilï, 
a corporation fornied for the purpose of engaging in the manufacture and 
sale of thèse tractors. 

That many changes and improvements were made in the traction engine re- 
ferred to in the contract with Hai'tsough, which was put upon the market on 
January 6, 1914, under the trade-niark of "Bull tractor," and this tractor was 
extensively advertised. Tliat the uniform retail i)rice for which tliis tractor is 
sold is $395, whicli was much less than tractors «f tbat kind had theretofore 
been sold. The contract provided that, if the complainant compiles with cer- 
tain conditions, mentioned in the contract, for six months, then the contract 
shall remain in force as long as the parties couiply witli the terms of the 
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contraot, and Hartsougli bound hlmself that "he will not, duriug the llfe of 
the agreement, connect liimself directly or indirectly with the manufacture or 
sale of any similar comi«tiiig macliine, or which is an Infringement on that 
machine." 

That P. J. Lyons, one of the parties to the original eontract, is président of 
the plaintifC company, and has been since it was ineorporated, and before 
that tlme had been président of the Gas Traction Company, which had manu- 
faetured tlie gasoline traction engine known as the "Big 4." That sald Lyons 
had, by reason of hls connection witli thèse companies, become well and 
favorably known, personally and by réputation, tliroughout the United States, 
to those eontemplating the purchase of gasoline traction englnes, to a greater 
extent than any other person engaged in the manufacture and sale of such 
engines, and that thls i-eputatiou is a valuable asset belonging to the plaintilï 
uow, HO mucb so that the use of the name "Lion tractor," or any nanie of the 
same or a similar sound, would lead many purchasers to believe that It is 
manufactured by the company with which he was conneeted. That, before the 
plaintiff company was organized, Lyons and Hartsough had terminated tbeir 
connection with the (îas Traction Comiiany. That certain individuals, men- 
tioned in the complaint, organized a company called the "Hartsougli Tractor 
Company," which name was afterwards chatiged to "lion Tractor Company," 
which was done for tlie purposo of misleading the public into tlie bellef that 
the tractors which they were selling were those made by the plaintiff and 
Mr. Ivyons. 

That on .lanuary 11!, 1914, Hartsough entered into a written eontract with 
the plaintilï, liy which he becanie associated with it in the capaeity of mechani- 
cal adviscr, bis work to conslst in giving assistance in the construction of 
plaintlff's tractor and to improve, simplify, cheapen, and accurate said tractor, 
and that lie would commence the érection of an Improved Bull tractor, to be 
built ontside of plaintiff's factory, the expense of the experiments and build- 
ing of such tractor to be paid by the plaintiff. It was further provided, that 
this eontract. was in no wise to alter, change, or amend the prior eontract 
with Lyons & Knoll. or the plaintiff. Royalties were to be pald on both de- 
signs at the same rate as agreed urx)n in the first eontract of August 20, 1913. 
There was also a provision in that last eontract tliat tho plaintilï could cancel 
the same if it desired to do so, the caneellation to take efCect 30 days after 
notice thereof. On October 13, 1914, the plaintiff gave notice of caneellation 
of the second eontract to Hartsough, and paid him in full for liis services and 
«'xpenditures up to November 13, 1914, the ex]iiration of the 30 days. 

That, soon after the second eontract had been made with Hartsough, Hart- 
sough informed plaintiff that he liad begun work of cwmpleting an Improved 
tractor, and presented liis bills, which amounted to .1;2,434.36, to tlie plaintiff, 
ail of which was i)aid by the plaintiff, who also paid hinii hls salary for the 
entire time. That thereafter Hartsough exhiblted to the plaintiff' an incom- 
plète two-wheel gasoline traction engine, upon which he was then working un- 
der the eontract of January 12, 1914, stating that he would liave the said en- 
gine completed, to be tested in a short time. That in Jîeptemlier, 1914, Hart- 
sough informed tbe jdaintiff that lie was building for it under the eontract of 
January 12, 1914, a gasoline traction engine, that could be manufactured at an 
expense of $30 to .$35 less than tbe Bull tra<'tor, and was more effective. 
That about a week later he sliowed tlieni that engine, and it is the same Iden- 
tical engine now designated by the défendant as the '•Lion tractor," and on 
November 12, 1914, Hartsough made a test of tins new engine in the prés- 
ence of the officers of tlie plaintiff'. 

That by reason of tbe last eontract, and the fact that ail the expenses 
thereof, as well as the salary of Hartsough, were i>aid by the plaintiff', it is 
the owner thereof; but the défendant clalms it as its i)roperty, designuting 
it as the "Lion tractor," and that on October 25, 1914, the défendant adver- 
tised this tractor in a number of newsiiapers. In that advertisement it was 
•stated that the défendant, then doing bu.siness as tbe "Ihii'tsough Tractor 
Company," had been formed to manufacture and sell tbe tractoi- or engine in 
vented by Hartsough, known as the "Lion tractor," aiid coiitinucd to advci'- 
tise the same in a large number of newspapers. It also iiffered to seil iliis 
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"Lion tractor" for |50 less than the price at whlch the plaintiff sells Its 
"Bull tractor." 

ïhat this was tlie flrst notice the plaintifE had that Ilartsough had violat- 
ed liis agreement witli it, and thereiipon they immediately notlfied Hartsoiigh, 
as well as ail the parties composing the Hartsough Company, that the Bull 
Tractor Company had the exclusive right to manufacture and sell this ma- 
chine in the United States, and called upon Mr. Hartsough to carry ont the 
terms of his contra et with them, and that, unless the défendant immediately 
abandoned the attempt to put this machine on the market, an action wotiUI 
be instituted to enjoin them. 

Tliat on October 7, 1914, Hartsough applied for letters patent upon the 
gasoline traction engine ealled the "Lion tractor." That before that time 
Hartsough had, without the knowledge or consent of the plaintiff, and in vio- 
lation of his covenants contained in his contract with plaintiff, entered into 
uegotiation with the said parties, comprising the défendant corporation, for 
the sale, asslgnment, and transfer to them of a half interest in the so-called 
"Lion tractor," for the use and beneflt of the défendant. 

In the contract made by Hartsough with thèse parties it was espressly pro- 
vided: "The parties hereto, previous to the signing of this contract, hâve ex- 
amined the application for letters patent, also the applications for letters pat- 
ent on former tractors designed by Hartsougli, and examined the contracts 
conveying the said rights to Lyons-Knoll Investment Company and the Bull 
Tractor Company, and agrée that ail expenses neeessary to défend our joint 
rights in and to the above tractor, patents, and improvements, its manufacture 
and sale, shall be borne at the sole charge and expense of said corporation as 
above organized." This contract was made with one W. B, Ewing, who was 
to hold it for the use and beneflt of the défendant corporation, to be formed, 
and wliieh was formed, later. 

That Hartsough and the défendant had a disagreement, which rcsulted in 
Hartsough instituting an action in one of the state courts of the state of 
Minnesota, for the purpose of canceling his contract with Ewing and the dé- 
fendant. 

That the purpose of the défendant in adopting the name of "Lion tractor" 
was with the intention of causlng confusion between the busines.s of plaintiff 
and its business, and it has caused such confusion, to the great détriment of 
the plaintiff. That the défendant has no right to the said so-called "Lion 
tractor," or to any invention embodying, or to any application for a patent, 
or to any patent that has and may hereafter be issued thereon, or therefor, or 
to manufacture and sell, or offer for sale, the so-called "Lion tractor" ; its 
rights being based entirely upon its contract with Hartsough, as hereinbefore 
set out. 

That the complainant has suffered great damage by reason of thèse aets. 
That on December 10, 1914, plaintiff and Hartsough entered into an agree- 
ment whereby they settled their former différences, wherein Hartsough ac- 
knowledged that the improvements and devices which resulted in thèse later 
tractors were conceived and invented by him while the contract of January 
12, 1914, between him and the plaintiff was in fuU force. He thereupon agaln 
conveyed ail of his right, title, and interest in ail of thèse improvements and 
inventions to the plaintiff. 

It is further charged that, notwithstanding the notices to the défendant, it 
continues to manufacture and offer for sale the so-called "Lion tractor," that 
it has little or no property with whlch to respond in damages for the loss the 
plaintiff will inevitably sustain by its acts, and therefore prays for an iu- 
junction. 

The answer dénies most of the allégations of the complaint, although it 
admits some. It dénies that it had notice of the plaintiff's contract with Hart- 
sough, but allèges that Ewing purchased Hartsough's rights in good falth and 
for a valuable considération. It admits that Hartsough claims the right to 
repudiate this contract, and has instituted proceedlngs, as alleged by the 
complaint, and that thèse proceedlngs are still pending and undetermined. 

It also allèges that, after it had acquired the rights of Ewing, under his 
contract with Hartsough, it proceeded at its own expense to plan and design 
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the tractor advertised, mannfnctiired, and sold by it, and that Oie tractor 
they manufacture is planned, designed, niade, and prepared for It, by its own 
agents and employés, and at its own expense; tliat it lias adopted tbe name 
of "Lion tractor," as it liad a riglit to do, and tliat said name is exclusively 
identifled with tlie tractor of defendant's exclusive design, and tliat tlie pur- 
chasers hâve beconie and are tlioronghiy familiarized tlierewith, and know that 
this tractor is its machine, and in no wise connected with those manufactured 
by the plaintift' company; that the machine as designed and planned by 
Hartsough, and the right thereiu acquired from Hartsough, was never in 
fact completed or iierfected by Hartsough or by this défendant, and that the 
"Lion tractor" manufactured by it is différent entirely from the machine of 
the plaintiff and that designed by Hartsough ; that no other person or associa- 
tion has any right to the trade-mark of the "Lion tractor," except the défend- 
ant, the same liaving beeu registered by it according to the laws of the 
United States. 

The motion for an interlocutory iujunction was heard on affidavits, and the 
interloeutory iujunction granted as prayed. From the order grauting tlie in- 
terlocutory injunction the défendant prosecutes this appeal. 

Charles B. E'Iliott, of Minneapolis, Minn. (M. H. Boutelle, Arthur 
M. Higgins, and F. A. Whiteley, ail of Minneapolis, Minn., on the 
brief), for appellant. 

A. C. Paul, of Minneapolis, yiinn. (Richard Paul and Frank C. 
Brooks, both of Minneapolis, Minn., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). Coun- 
sel for appellant insist that the bill ought to hâve been disinissed for 
the failure to niake W. B. Ewing and D. M. Hartsough parties to this 
action. 

[1] It is a well-established rule in the courts of the United States 
that a suit in eqnity may proceed without the présence of ail proper, 
or even necessary, parties; only indispensable parties must be joined. 
"An indispensable party is one who has such an interest in the subject- 
matter of the controversy that a final decree cannot be rendered in 
the suit, without injuriously atïecting the absent party, or without 
leaving the controversy in such a situation that its final détermination 
may be inconsistent with ecjuity and good conscience." Cella v. Brown 
(C. C.) 136 Fed. 439, affirmed 144 Fed. 742, 75 C. C. A. 608 ; Rogers 
V. Penobscot Mining Co., 154 Fed. 606, 616, 83 C. C. A. 380, 390; 
O'Neill V. Wolcott Mining Co., 174 Fed. 527, 536, 98 C. C. A. 309, 
318, 27 L. R. A. (N. S.) 200; Silver King, etc., Mines Co. v, Silver 
King C. M. Co., 204 Fed. 166, 122 C. C. A. 402. 

[2] It appears from the complaint, and it is also alleged in the an- 
swer and the affidavits presented by tbe défendant at the hearing, that 
Mr. Ewing had parted with ail his right, title, and interest under Mr. 
Hartsough's contract to the défendant, and has no further interest in 
the resuit of this litigation, except such as he may hâve as a stockholder 
of the défendant corporation. Mr. Hartsough has also parted with his 
interest to the plaintifif. We see no necessity for making them parties, 
nor can we conceive of any right, title, or interest of thèse parties 
that can be alïected by a decree in this cause. They are neither in- 
dispensable nor necessary parties. 
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[3] It is next claimed that, conceding that Hartsough bound himself 
to assign to the plaintiff ail liis later inventions improving the original 
invention, which he had assigned to the plaintiff, it woiild be unen- 
forceable, as there was nothing then in existence to convey, and it 
would be in the nature of a mortgage on his future skill and ingenuity. 
But, as was held by Mr. Justice Bradley in Aspinwall Mfg. Co. v. 
Gill (C. C.) Zl Fed. 697, such a contention is not tenable; that a pat- 
entée has the right, when he sells or assigns his patent for a valuable 
considération, to bind himself to assign to his vendee any patents that 
he may obtain for improvements of the patented article, which he sold. 
See also Reece Folding Machine Co. v. Fenwick, 140 Fed. 287, 72 C. 
C. A. 39, 2 L. R. A. (N. S.) 1094. And this is certainly the law, when 
a part of the considération for the assignment is his employment for 
that purpose by the vendee, and the improvements are invented while 
thus employed. 

It is also claimed that the évidence did not justify the granting of 
the interlocutory injunction. The contract between Mr. Ewing and 
^.ir. Hartsough, under which the défendant now claims, shows that 
Ewing had "examined the contracts conveying said rights to the Lyons- 
Knoll Investment Company and the Bull Tractor Company, and agreed 
that ail expenses necessary to défend our joint rights in and to the 
above tractor, patents, and improvements, its manufacture and sale, 
shall be borne at the sole charge and expense of said corporation as 
above organized," meaning the corporation to be organized by Ewing. 
The défendant is therefore chargeable with notice of the contents of 
the contract between Hartsough and Lyons-Knoll, the plaintiff's gran- 
tors. 

[4] As to the other matters put in issue by the answer the évidence 
is conflicting. When this is the case "the granting or dissolution of 
an interlocutory injunction rests in the sound judicial discrétion of 
the court of original jurisdiction, and, when that court has not de- 
parted from the rules and principles of equity established for its 
guidance, its orders in this regard may not be reversed by the appel- 
late court without clear proof that it abused its discrétion. * * * 
It is to the discrétion of the trial court, not to that of the appellate 
court, that the law has intrusted the power to grant or dissolve such 
an injunction." American Grain Separator Co. v. Twin City Separator 
Co., 202 Fed. 206, 120 C. C. A. 644; Magruder v. Belle Fourche Valley 
Water Users Association, 219 Fed. 72, 135 C. C. A. 644; Kansas City 
V. Sanitary Street Flushing Machine Co., 224 Fed. 964, 140 C. C. A. 
456. A careful reading of the testimony fails to show any departure 
from this well-established rule, and clearly no such abuse of discré- 
tion as would justify this court to set aside its findings upon this ap- 
peal. 

It is also assigned as error that the order for the temporary injunc- 
tion does not state specifically, and does not describe in a reasonable 
détail, what the défendant is enjoined from doing. The order enjoins 
the défendant from "manufacturing, using, selHng, or offering for 
sale any gasoline traction engines or tractors embodying the construc- 
tion and combinations set f orth and claimed in the application for let- 
231 F.— 11 
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ters patent of the United States No. 865,463, filed by D. M. Hart- 
sough on the 7th day of October, 1914." And this, it is claimed, is 
not a compliance with section 19 o£ the Clayton Act of October 15, 
1914 (38 Stat. 730, 738, c. 323). 

Whether the order compiles strictly with the requirenients of that 
act we deem it unnecessary to détermine, as this objection was not 
made in the court below, but was raised for the first time in this court. 
Had the attention of the trial judge been called to that fact, we hâve 
no doubt that he would hâve considered it, and, if necessary, foUowed 
the statute literally. Besides, this is an interlocutory injunction, and, 
when the case is returned to the court below, that court can amend its 
order, if deemed necessary. 

The decree granting the interlocutory injunction is affirmed. 



TERRY STEAM TURBINE CO. v. B. F. STURTBVANT CO. 

B. F. STURÏEVANT CO. v. TERRY STEAM TURBINE CO. 

(Circuit Court of Appeals, First Circuit. Pebruary 15, 1916.) 

Nos. 11,Î0, 1131. 

Patents <S=>328 — Validitt and Jwfringement— Steam Tubbikes. 

Ttie Terry patent, No. 741,385, for a steam turbine of the single impulse 
helical flow type, was not anticipated, discloses invention, and is valid. 
Claims 1 and 5 also held Infringed, and elaim 3 not infringed. 

Appeals f rom the District Court of the United States for the District 
of Massachusetts; Geo. H. Bingham, Judge. 

Suit in equity by the Terry Steam Turbine Company against the 
B. F Sturtevant Company. From the decree, both parties appeal. Af- 
firmed. 

For opinion below, see 222 Fed. 297. 

William K. Richardson, of Boston, Mass. (Henry B. Brownell and 
John P. Bartlett, both of New York City, on the brief), for complain- 
ant. 

Benjamin Phillips, of Boston, Mass. (George E. Stebbins, of Boston, 
Mass., on the brief), for défendant. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This case involves, in one way or an- 
other, the entire art of what is called steam turbine engines, though 
for présent practical purposes, it relates not to ail classes of tur- 
bine engines, but only to an engine in which a revolving motion is pro^ 
duced by a steam jet playing upon the vanes set on an axle, and thus 
converting the direct effect of the steam into a revolving motion. 

What are called turbine engines are now classified into two distinct 
larger classes, each producing mechanical effects like the water tur- 
bine — one produced by the power of expansive steam restrained, with 
which we hâve no further relations. The other is produced by the 

®=5For other cases see aame topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexe» 
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high velocity o£ a steam jet playing upon movable vanes revolving on 
an axle. This is the class with which we hâve to do, first commercially 
known as the Curtis turbine, in 1896 or about then. Until one learns 
of the velocity of the steam jet, it is not conceivable that such a re- 
volving engine would be efficient. The art in this respect is very fully 
explained in the opinion of Judge Buffington in International Curtis 
Marine Turbine Co. v. William Cramp & Sons Co., 202 Fed. 932. 121 
C. C. A. 290, and in his later one, passed down on February 10, 1914, 
and reported in 211 Fed. 124, 127 C. C. A. 522. Thèse contain a very 
complète discussion, but fail to cover the Terry patents. They begin 
with the State of the art in 1896, and show developments resulting from 
the ingenuity of Curtis' and De Laval's invention, or discovery, as 
explained in 211 Fed. 132, 127 C. C. A. 522. Thèse inventors pro- 
duced jet impulses, showing a velocity previously inconceivable to the 
laity. De Laval's invention, it appears, was in making the outlet of 
the steam jet flaring, and thus producing the same analogous resuit as 
is produced by allowing the outlet of other fluids under pressure to 
flare, increasing the velocity of the jet. Efforts seem to hâve been 
to find some practical and efficient way of reducing the velocity. Va- 
rious devices were suggested for this, especially by Curtis, whose ef- 
forts were to a certain extent successful, but cumbersome. Judge 
Buffington's opinion rested with Parsons', Curtis' and De Laval's meth- 
ods; and there the art rested until Terry's devices in 1902, when 
his first application was filed, supplemented with that of his patent 
of 1905. Terry interposed what is described ordinarily as the helical 
method, which succeeded in producing a practical and merchantable 
machine, no doubt extensively adopted. 

The substance of the présent invention rests, according to Terry's 
brief, at page 27, with the addition of the helical method and its use 
in a single wheel. They cover invention, and were successful ; and 
the allégations of infringement bave been satisfactorily disposed of 
by the District Court. 

Other incidental topics hâve been developed in the process of litiga- 
tion, but they were purely incidental, and hâve been satisfactorily 
disposed of by the learned judge who sat in the District Court, and need 
no f urther comments from us. Indeed, any comments we might make 
in référence thereto would be so incidental and technical that it would 
be better for us to allow the case in référence thereto to stand on the 
opinion of the District Court. 

The decree of the District Court is affirmed, and each appellee re- 
covers costs of appeal. 

ALDRICH, District Judge (concurring). I concur in the conclu- 
sions of the learned judge, as set forth in the foregoing opinion, and 
while I shall not attempt a critical analysis of ail the patents which re- 
late to the steam turbine art in its developing and advancing stages, 
I désire to state briefly some of the reasons which lead me to con- 
cur in the conclusions reached by Judge PUTNAM. 

It is sufficiently pointed out both by Judge Buffington (International 
Co. V. Cramp Co., 211 Fed. 124, 127 C. C. A. 522), and by Judge Bing- 
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ham in his opinion below, that while the idea is very old that steam 
could be used as a propulsive rotary force operating upon wheels, it is 
also sufficiently demonstrated by testimony of experts and judicial 
opinions, as well as by the arguments of counsel in this case, that those 
investigating and dealing with the steam turbine art were for a long 
time searching for a solution of the problem as to how its tremendous 
force and velocity could be efificiently controUed in practical use upon 
a wheel. 

There are two Terry patents in the record, one dated October 13, 
1903, and the other July 4, 1905, but neither the question of the va- 
lidity nor any question of the infringement of the second patent was 
considered below, and the bill was dismissed as to that patent without 
préjudice, and there was no appeal, and so there is no question about 
that patent hère. 

Judge Buffington's opinion in the case, to which référence has been 
made, contains a very comprehensive and an exceedingly illuminating 
présentation of the whole field of steam turbine art down to and in- 
cluding the Curtis device of 1896. His analyses and his théories are 
strongly approved by Judge PUTNAM, and apparently by Judge 
Bingham in his opinion below. It is quite true, as stated by Judge 
PUTNAM, that after his explanation of the steam turbine art, Judge 
Buffington was chiefly concerned with the De Laval, the Parsons, and 
the Curtis devices, with the resuit, after giving Parsons due crédit 
as a pioneer in his particular field, that his device was dismissed as 
not having any substantial bearing upon the questions involved in the 
Curtis device, and this was because the Parsons device was deemed to 
concern reaction pressure only, and therefore of a différent type from 
those of De Laval and Curtis, which involved the steam impulse tur- 
bine type. The Parsons device, therefore, being of a substantially 
différent kind from the one now in question, may be dismissed from 
considération hère. 

Now, as to the steam impulse pressure type of turbines, in which 
iield, unquestionably, the De Laval, the Curtis, and the Terry devices 
are. 

It is probably quite true, as said by Judge PUTNAM, that De 
Laval's sole invention was in making the steam outlet flaring through 
adopting an expanding nozzle. It is certain, at least, that that was 
the substantial feature of his original discovery. 

If I correctly appreciate the opinion of Judge Bingham, it is con- 
structed upon the theory, speaking very generally, that De Laval made 
a discovery which amounted to invention ; that Curtis improved upon 
De Laval, and that Terry improved upon both through further ad- 
vancing the art. Judge Buffington speaks of the De Laval discovery 
as a simple one, attended with results of a phénoménal character. 
Judge Bingham, apparently adopting such appréciation as sound and 
as having référence to something which advanced the art, deals with 
De Laval's original patentable discovery as one which greatly increased 
velocity, and so much so as to become practically excessive unless re- 
strained or controlled, and with De Lraval's subséquent means for re- 
ducing speed as accomplishing that resuit at the expense of a loss 
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of power, and as involving certain other impracticabilities. He deals 
witli the Cnrtis device as an improvement reducing speed, and con- 
serving energy through the agencies of varions wheels through which 
the energy was to pass, and with the Terry scheme as one for im- 
provements in Ihe direction of simpHcity and economy in construction, 
and of efficiency in use, and as one wbich accomplished such results 
through the instrumentaHty of described mechanism, or apparatus, 
arranged within or upon a single wheel. 

To sustain the Terry device it is not necessary to find that Terry 
was the first to employ the principle of helical flow in the steam turbine 
art. That principle was doubtless employed before Terry, but not in 
the same way, with the same apparatus, and with the sanie effect. 
Manifestly, Judge Bingham's opinion does not proceed at ail upon 
the idea that Terry was first in the eraployment of that principle, but 
plainly upon the theory that he Vv-as the first to describe means for 
employing that principle in a single wheel with the resuit of economy 
and efficiency not before olîtained, and with the resuit of practical 
success. 

Assuming, as ail apparently do, that De Laval rnade a prime, though 
simple discovery, if, in the field of mystery, as to steam energy and 
its practical control, and proper conservation, Terry succeeded in dis- 
covering and describing practical means to be embodied in a single- 
wheel mechanism — means adéquate for conserving and using the high- 
ly forceful but wasted steam energy of De Laval — means which would 
make it practical to discard the expensive and cumbersome conijwund- 
ing of Curtis, whereby he provided for the use of several wheels for 
the purposes of proper control and conservation, it must follow, with- 
out much insistence, that Terry did something of practical utJlity, and 
something which advanced the art. 

In fact, that is just what Terry did do. He reduced speed without 
any substantial loss of power ; he did it in an economical way, because 
he provided means for doing it through the instrumentality of one 
wheel, rather than through the instrumentality of several wheels or 
several chambers. His device is of, the single impulse, helical flow 
turbine type. He says in his spécification that he has invented certain 
new and use fui improvements in steam turbines, and he describes his 
improvements as something leading to simplicity, economy and effi- 
ciency in use. 

It is observed by Judge Bingham (222 Fed. 297, 307), that "the 
object in an impulse steam turbine, as in any other steam engine, is 
the transformation of the steam into mechanical power without loss 
of energy." That is a proposition which probably no one would c^ues- 
tion. It is followed by tlie further observation that this was accom- 
plished by Terry in a field where prior inventors, in endeavoring to 
accomplish the same purpose, had failed, and support is found for 
this reasoning in the position which the Terry turbine immeJiately 
took in the commercial world. 

Terry's means for doing the things, which he claimed, were fully 
and carefully considérer] in the décision below, and any attempt to 
enlarge upon Judge Bingham's analysis of the particular éléments of 
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the Terry devîce would seem unnecessary. Terry's improvements con- 
sist in his novel arrangement of buckets and reversing chambers mouth 
to mouth in one wheel, his novel location of the steam-admitting noz- 
zle relatively to them, and the novel method he provided for escape 
of the "dead" steam. 

In stating the view that thèse features were the more substantial 
ones, it is not intended to convey the idea that they were the only élé- 
ments which contributed to the results accomplished by Terry. 

The Lilienthal and the Wolke devices were differentiated from the 
Terry device tlirough a course of reasoning in the court below which 
is apparently sound. 

The foregoing suggest some of the rcasons for my concurring in 
Judge PUTNAiNî'S conclusion upon the question of invention. 

The court below found infringement of daims 1 and 5 of Terry's 
1903 patent, and noninfringement of claim 3. Thèse results were 
reached upon lines of reasoning which seem to be acceptable to Judge 
l'UTNAM, and seeing no reason for doubting their soundness, I con- 
cur in Judge PL'TNA^I'S conclusions in respect to infringement. 



LOUISVILLE TRUST CO. v. VAN KAXNliL E1-3VOI.V1NG DOOR CO. 

(Circuit Court of Appeîils, Sixtli Circuit. Mardi V, 1916.) 

No. 270S. 

1. Patents <S=>;!28 — Valiuity ani> Ixfringe.me.\ï — lÎEvor.viNO Doob^ 

Tlie Van ICannel patent, No. (1Û6,0G2, for a revolving door, tlie essen- 
tlal feature of wliicli is a dt'vice wliicli causes tlie wings to automatically 
collapae wlien subjeeted to abnormal pressure, was not anticipated, aud 
discloses patentable invention. Claims 2 and 8 also held infringed, and 
claim 7 not infringed. 

2. l*ATE^fTS ig=3:>28 — Validity ajnu Infringement — Re^'oevino Dook. 

The A'an Kannel patent, No. 836,843, for a revolving door, claims 1 
and 2 held vold for lack of invention over tlie iirior patent to the sanie 
patentée, No. 656,062, and claim 13, if valid, held not infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Suit in equity by the Van Kannel Revolving Door Company against 
the Ljouisville Trust Company. Decree for complainant, and défend- 
ant appeals. Reversed in part. 

Helm & Helm, of Louisville, Ky., for appellant. 
Titian W. Johnson, of Washington, D. C. (Trabue, Doolan & Cox, 
of Douisville, Ky., of counsel), for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and KIL- 
IJTS, District Judge. 

ICNAPPEN, Circuit Judge. Suit for infringement of patents Nos. 
656,062 (1900) and 836;843 (1906) both granted to Van Kannel for 
improvements in revolving doors. 

(3=3l'\ir otiier cases see sanie toplc & KEY-NUMBER in ail Key-Numbered Digests & ludexes 
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The district court found both patents valid and infringed, and en- 
tcred the usual decree for injunction. Défendant being admittedly a 
good-faith user, plaintifï waived recovery of damages and profits, and 
se no accounting was ordered. Défendant bas appealed. 

[1J The spécification of the 1900 patent states that it relates to 
"that class of revolving doors which bave a séries of radiating wings 
rotating in a casing." The stated object of the invention is to "so 
construct the wings and casings of such a door that they will yield 
to the rush of a panic-stricken crowd, the end members of the casing 
swinging outward and the wings of the door ail being pushed to the 
front, so as to provide a wide and unobstructed passage on each side 
of the center of the door structure." To accomplish this purpose the 
wings of the door are beld normally in radial position by a séries of 
spring-bolts or lugs, carried respectively by the arms of a "spider" 
attached to the revolving ceiling, each lug engaging the upper end of 
one of the wings. The wings are of two parts (separated by a longi- 
tudinal connection), the inner part being hinged to a central standard, 
the outer part being both-way-hinged to the inner part. The con- 
struction is such that the application of abnormal pressure to the 
wings causes them to bend or buckle at the line of hinged connec- 
tion, their conséquent shortening automatically releasing the lugs 
engaging the upper ends of the wings, causing them to collapse. The 
claims in suit are Nos. 2, 7 and 8, which we print in the margin.* 
The prominent défenses are that the claims are invalid for want of 
invention in view of the prior art, and that défendant does not in- 
fringe. 

Revolving doors were not new at the time of Van Kannel's 1900 
patent. Indeed, Van Kannel himself had in 1888 been granted a 
patent (No. 387,571) upon a revolving door having a séries of radiat- 
ing wings rotating in a casing, the wings iitting snugly therein so as 
to exclude at ail times wind, rain, snow or dust. The door revolved 
in but one direction, and was in fact always closed. The 1888 pat- 
ent provided for so hinging one or more of the wings at or near the 
central post as to permit their being thrown back against the iîxed 
wing, thus creating an opening for carrying through articles longer 
than the normal space between the radiating wings, and for the circu- 
lation of air; but it contained no feature by which the wings could be 
automatically coUapsed or released from radial position in case of 

1 "2. The combination in a revolving door, of a structure mounted so as to 
lotate about a central axis, a séries of wings mount«d so as to swing Inde- 
pendently of their joint rotating movemeut, about said axis, and self-releasinff 
locking devices, wherebii said wings are normally retained in fixed radial re- 
lation to said central axis. 

"7. The combination in a revolving door, of a structure mounted so as to 
rotate about a central axis, radiating wings each mounted so as to swing In- 
dependently of their joint rotation about the central axis, means for locking 
said wings to the rotating structure, and means whereby latéral pressure ex- 
erted upon the inner portion of either wing will automatically unlock the same. 

"8. The combination in a revolving door, of a center post, with radiating 
wings normally locked to said center post but mounted so that they will be 
automatically unlotked tlierefrom, and swung forwardly to project slde by 
side when pressure is cxerted npon them in other than a normal direction." 
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great pressure from opposite directions, as miglit happen witli an 
excited crowd. According to the 1888 patent, the entire door struc- 
ture vvas to be monnted on a base secured to the doorway by "liooks, 
catches or other fastenings," so as to be capable of being moved eut 
of the vvay to permit free exit when "the audience or congrégation is 
leaving the Ijuilding" ; and as an added and spécifie protection against 
panic, the fastenings referred to were to be made so frail as to "be 
readily broken or torn from their places" in case of a sudden rush 
from the inside, thus causing the entire door-structure, including 
casing, to be thrown out. 

Ife, in 1897 (No. 596,029), disclosed a modification of Van Kannel's 
idea to the extent of mounting the center post whicli carried the wiiigs 
so that the entire rcvolving portion could be unshipped and removed 
from the doorway, in the event of a panic. Thèse two inventions com- 
prise the prior art rclating to the (lanic fcatures of revolving door 
structures. Neither involved the idea of automatically collapsible 
wings. Both were crude; ncitlier of tliem was practicable or vahta- 
ble. Van Kannel's invention of 1900 was both practicable and valuable, 
and made the inventor a pioneer as respects pi'acticable panic features 
of revolving doors. He first disclosed the liroad conception of mail- 
ing the wings automatically collapsible, without otherwise intcrfering 
with the door structure. 

The références outside the revolving door art bave little bearing 
upon the question of invention in that particular art. Emcrgency 
doors (not rcvolving) bclong to a non-analogous art, and the other 
références pertain to arts unrelated to revolving doors. Van Kan- 
nel's patent of 1900 discloses a valuable invention, which has becn 
very favorably received by the public. We bave no doubt that it in- 
volved patentable invention. The same conclusion as to claims 2 
and 8 (as well as other claims not hère involved) was reached by the 
Circuit Court of Appeals for the Second Circuit. Van Kannel Re- 
volving Door Co. V. Revolving Door & Fixture Co., 219 Fed. 741, 
135 C. C. A. 439. 

The défense that this patent merely amoimts to a double patenting 
of Van Kannel's invention of 1888 is sufficiently disposed of by what 
has already been said. We see no merit in the suggestion of double 
use. 

As to infringment : Defendant's structure dififers from the structure 
of the Van Kannel patent, so far as hère matcrial, in that instead of 
having a séries of lugs engaging the upper ends of the respective 
wings, it has two fixed wings, to each of which is hinged another wing, 
each connected to the fixed wing by a brace consisting of a rigid bar 
carrying a spring whose lip fits into a socket attached to the adjacent 
wing — the giving way of this fastening under abnormal pressure 
makes the wings collapse. 

In our opinion, defendant's structure infringes claims 2 and 8 of 
the 1900 patent, for we think that, in view of the brcadth of Van Kan- 
nel's invention, the joined inner ends of the two fixed wings with their 
bolts Connecting with the floor are the équivalent of the central a-'^s 
(if cbiin 2 and the center post of claim 8; and that infringeni.-nt is 



LOUISV'ILLE TRUST CO. V. VAN KANNEL REVOLVING DOOK CO. 169 

not avoided by the fact that defendant's construction is such that ail 
four of the wings cannot be projected forwardly se as to extcnd 
parallel with each other in the same direction. It is enough that two 
of the wings hâve that capacity and function. Claim 7, however, pro- 
vides that the latéral pressure which automatically releases the lock- 
ing rnechanism is to be exerted "upoti the inner portion" of the wing. 
Strictly speaking, defendant's wings, being intégral (not in hinged 
section), hâve no wcll-defined "inner portion" as distinguished from 
the outer portion. Taking into account the charactcristic feature of 
plaintift's wings, as sectionally hinged, shown by the language of the 
spécification and certain of the other claims, we are disposed to think 
claim 7 should be construed as relating to a door of the sectionally- 
hinged type, which bas distinctively an "inner portion" and an "outer 
portion." For this reason, if for no other, we do not feel justifîed in 
holding claim 7 infringed. 

[2] The 1906 patent in suit is in several respects an improvement 
upon the 1900 patent. So far, however, as conçerns "paiiic" features, 
it differs from the former patent in disnensing with the spider and 
lugs engaging individually the tops of the wings, and uses merely a 
fixture attached to the adjacent sides of the wings, secured by fasten- 
ings so constructed as norraally to hold the wings in radial position, 
but when subjected to abnormal pressure to release the winç-s, per- 
mitting them to collapse. Claims 1, 2 and 13 are involved. We print 
claims 1 and 13 in the margin.- Claim 2 differs from claim 1 prin- 
cipally in sn1)stituting the words "anrl ties attached to the adjacent 
sides of the wings" for the words "and flxtures Connecting the ad- 
jacent sides of the wings," found in the first claim. 

We are unable to agrée with the contention that the broad claims 
1 and 2 cover a new structure or new mode of opération in a patenta- 
ble sensé. On the other hand, we agrée with the Court of Appeals 
for the Second Circuit (in the revolving door case already cited) that 
claims 1 and 2 involve merely a change of location of the holding de- 
vices, not rising to tlie dignity of invention. We think it clcar that 
the substitution of a self-releasing locking device between the adjacent 
faces of the wings, frr devices for the same purpose engatring the tops 
of the wings, involves merely tlie skill of the mechanic tamiliar with 
the revolving door art; and even if invention could be found (which 
we do not intima^e) in placing the locking rnechanism in the longi- 
tudinal center of the ^vings where the pressure cornes, it is enough to 
say that the claims in suit cover no such feature. 

Claim 13, however, limits the releasing device to a "sfrap or cprd 
fastened upon one wing, of a fastening device upon the adjacent wing 

2 "1. In a revolving door, a central spindlf, a séries of wings pivoted there- 
to, and fixtin'es Connecting the adjacent sides of the vi-ings, and provided with 
antomatically-detîiohable fastenings adjusted to permit the autoaiatic col- 
lapsing of the wings under alinormal pressure." 

"Vi. In a revolving door having collapsible wings, the combination, with a 
strap or cord fastened upon one wiug, of a fastening device upon the adja- 
<ent wing arranged and operated to grasp the end of such strap detachably 
and to resist the normal firessure upon the wings, and adjusted to release the 
.srr.ip under abiioruuil pressure, whereby the wings are automatically collapsed 
under svich pressure." 
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arranged and operated to grasp tlie end of sucli strap detacliably," 
etc. It is the flexibility of this "strap or cord" which alone gives to 
the structure of the 1906 patent a feature so much dwelt upon in ar- 
gument, viz. : That the release of one tie enables the remainuig wings 
of the door to collapse without releasing the individual ties Ijetween 
them ; in other words, the release of one tie practically efïects a direct 
and immédiate collapse of ail the w'mgs. This condition cannot resuit 
from the use of defendant's rigid bar. So whether or not we agrée 
with the Circuit Court of Appeals for the Second Circuit, that claini 
13 discloses only a combination of éléments which would be évident 
to an ordinary mechanic (as we bave no doubt would certainly be the 
case unless the claim is limited to a flexible tie), the resuit is the sarae 
hère ; for défendant does not hâve the flexible tie which distinguishes 
that claim, and so does not infringe it. 

The decree of the district court is accordiugly affirmed as to claims 
2 and 8 of the 1900 patent, and reversed as to the 1906 patent, as well 
as to claim 7 of the 1900 patent ; and the record is remanded to the 
district court with directions to enter decree in accordance with the 
views expressed in this opinion. 

Appellant will recover one-half its cosls of this court. 



TlJliULAR RIVET & STTID CO. v. STAXDAKT) FINDING CO., Inc. 

(Circuit (Jouvt of Appeais. First Circuit. Feltnuiry 20, 1910.) 

No. 11-5:5. 

l'AÏE.\T,S <S=:332,S— VaLIDITY — DkSLOIS'S — IXVKNTIOS. 

Tlie Bray (tesiffii i)ateut, Xo. o9.201, for a de.^ign for a lacing lioolc, dit- 
ferins; froni tlie prior art only in tliat it is oval in sluipe, huUl \'oid for laclc 
of invention. 

Appeal from the District Court of the United States for the I3is- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by the Tubular Rivet & Stud Company against the 
Standard Finding Company, Inc. Decree for défendant, and com- 
plainant appeals. Affirmed. 

The following is the opinion of Dodge, Circuit Judge, on pleadings 
and proofs : 

Tliis Mil charges tlie défendant coiapany witli infringin.!,' design patent ÎSo. 
.■!0.201, i.ssued Mardi 17, 190S. to ^relleu N. Kray. for "a new. orlslnnl aiuL 
ornani'eutal design for lacing hooks.'' Bray asslgned tlie patent to tlie plaiii- 
tiff conipany Mardi 21, 1908, wliich now owns it. Tlie plaintiff lias made and 
sold ladug liooks clainied to be in accordance with the patent since 1S>05, 
Bray's application luiviii^r hceii tiled August td. 1904, The iihiintiff's Siile ot 
sueh liooks lias hcon considérable and lias Increased year by year. It lias 
sold them under the naine of "Ovaloid," and they hâve eotue to he knowii 
by that nanie in the trade. Tliey bave largely superseded liooks of other 
shapes in the market. 

It is stipnlated that the défendant conipany bave niade and sold lacing 
hooks of a form iviiresented by Exhibit A annexed to the stipulation, in 
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Massachusetts, and withln six years before this blll was flled on January 15, 
1915 ; sald hooks being imported f rom Germany. 

The défendant dénies the validity of the patent, and also relying upon the 
limitation of the patented design whieh it asserts, dénies infringement even 
if the patent be valid. 

(1) The patentee's spécification Is extremely brief. as follows: "Figures 1 
and 2 of the drawing are a perspective view and plan view respectively of a 
lacing hook embodying my design." The claim is; "The ornamental design 
for a lacing hook as shown." 

From Fig. 1 It appears that there is nothing new, original or ornamental 
about the lower rivet or portion of tlie lacing hook shown, whereby It is 
held in position on the shoe. It is in the npper or hook portion, extending up- 
wardly from the npper edge of the rivet and then bent over to form the hook 
nnder which the lacing is to be clasped, that the alleged novelty, originality 
and ornamental character of the design résides, if anywhere. In Fig. 2, the 
plan view, the npper surface of this hoolî only is shown, viewed from above. 
As there shown, the surface is a regular oval in outline. 

The patent bas no drawing discloslng the outline of the hook as it would 
apiiear in vertical section. There are a few shading marks both in the "per- 
spective view" and in the "plan view" ; but thèse are not enough to indicate 
clearly that any portion of the upper surface of the hook, or how much, if 
any, is intended to be left flat. Spécimens of thèse "Ovaloid" hooks, intro- 
duced by the plaintifl: (Plaintiff's Exhibit 2), show no portion of their upper 
surfaces distlnctly flat, and the évidence sjiows that the plaintifC has never 
made hooks having such distinctly flat portion. The defendant's hooks (Ex- 
hibit A) hâve none. The défendant contends that, although not clearly shown 
by the drawings, such flat portion is an essential part of the patented design. 
This contention perhaps tind some support in the Patent Office proceedings on 
Bray's application. The drawing flrst submitted was like the présent Fig. 1, 
exeept that he filled in the entire outline of the head with a uniform black, 
theréby conveying even less deflnite information on the point tlian is fonnd in 
Fig. 1. The amendment he flrst offered stated that, "as shown in this drawing, 
the lacing hook is provided with a flat oval-shaped head, the upper edges of 
the head being rounded," and the accompanying letter, dated August 19, 1905, 
stated, in an attempt to distingulsh the design from prior lacing hooks cited 
against it, that "the head présents a flat symmetrical appearance." Thèse 
statements were, however, wlthdrawn or abandoned in the subséquent pro- 
ceedings, wherein nothing more is said about the head being flat. 

It does not seem to me that there is enough in ail this to limit the patentée 
to a head having part of its upi)er surface distinctly flat. The plaintiff says 
that "the important point as contrasted with the prior art is * * * the 
oval shape, with corresijonding curvatures at the front and rear of the head," 
and for the purposes of the question of validity this construction of the 
design will be adopted. 

The évidence shows that lacing hooks in use before the plaintiff introduced 
its "Ovaloid" hooks diCfered in design from the latter only in the fact that 
their outline, supposing it shown in a "plan view" like Fig. 2 of the patent, 
was not an oval. The plaintifl" itself had previously been making hooks whose 
outline, shown as above, would bave been round ; and this seems ta hâve 
been the shape generally used. The plaintifC had also been making what is 
called "Agatine" hooks, which, Instead of being round, were oval exeept that 
the oval was incomplète at one end ; where the outline had an inward curve 
across the longer axis of the oval, instead of completing the oval at that end 
to correspond with the othér end. 

That there had been any adoption of the plaintlEE's oval shape as above for 
lacing hooks prior to the application for thé patent does not seem to me suffi- 
ciently proved. The défendant has introduced a number of prior patents for 
improvements in lacing hooks, but none of them are design patents; ail, 
therefore, relate to utility and not to apriearance: none, therefore, coulii 
amount to an anticipation of the patent; nor do I find suflleient indications in 
any of them that the adoption of an oval shape was contemplated by the 
patentée. The défendant relies principally on No. 419,982, issued January 21, 
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1890, to F. R. Weltoii, for "improveinents in lacing hoolcs and metliod of mak- 
ing the same," and undertakes to show by a drawlnR siiid to correspond ac- 
<:urately wlth tlio représentation of tlie "Welton" liook in tlie drawings of liis 
patent tliat it would liave an oval outllue substantially as slunyn by the 
dravvings of tlie design patent. Welton's spécification states that liis object is 
to produce a hook from a slieet-nietal sbeli having double walls tliroughout, 
"the shape of said hook being suht:tantially the sanie as that of the hooks now 
generally in use," etc. It is not clear to me froui Welton's drawings that he 
had an oval as distiiiguished front a round shai» in niind, or that hks hook 
niust ueeessarily hâve boen of the oval shape. Whether or not auy lacing 
hooks made under his liaient were ever made, sold or uscd, does not a])poar. 
Patent No. 3();i,(iOt, issued August 12, 1,884, toVictoria A. Burr, for au im])roiC' 
ment in glove fasteners, bas drawings representiug the wrist of a glove "with 
the fasteuing now in use." The metallic hooks thereiu represented are dis- 
tinctly oval in outline, but neitlier this patent nor AVelton's can be j'ev;;ii(î.'ii 
as sufflcient proof tliat lacing hooks like those hère in question, of the oval 
shape, were known and used at tlieir respective dates, and there is no other 
proof to that eflfect. 

lîesides superseding hooks of the shapes jireviously prevailing. there is 
évidence that the "Ovaloid" hook.s hâve held the niarket against attempts to 
introduce hooks of still other shapes sulisei(ueiit]y contrived in com]>etîtiou 
with them ; sueh as squares with beveUxl corners or octagons. Custouiers 
hâve continued to "prêter the looks" of the "Ovaloids." If in view of this 
évidence the patented design mav be called "ornamentar' within the meaniug 
of Rev. St. § 4929, as ameuded in 1902 (32 Stats. 19:i, c. 783 [Couip. St. 1913, 
§ 9475]), the question still remains whether it can be called "new and original" 
in the statutory senso. It is not contended that lacing hooks, affecting as they 
do the appeai-ance of articles of pevs<nial wear. are thiugs incapable of being 
made the subject of a design patent. See l!\>ster, etc., Co. v. Ïilden-Thurber 
Oo., 200 Fed. 54, 56, 118 C. C. A. 2S2. The oval shape is, of course, too simple 
and familiar a modification of the circular shape to permit anybody now to 
claim that it is "new and oiiginal" with hlm, considered by itself. It can be 
called "new and original" with Kray, at the utniost, only in the sensé that 
no one had applied it to lacing liooks before him. Witli regard to design 
patents, the Suprême Court bas said in Smith v. Whitman, etc., Co., 148 U. 
S. 674, 679, 13 Sup. Ct. 7CS, 770 (37 L. Ed. fiOG): 

"The exercise of the inventive or origiuative faciilty is required, and a per- 
son cannot be permitted to sélect an existing form and simply put it to a new 
use any more thau he can be perudtted to take a patent for the mère double 
use of a machine. If, howe^'cr, tlie sélection and adaptation of an existing 
form is more than the exercise of the imitative f aculty and the resuit is in 
efCeet a new création, the design niay be patentable." 

I am, therefore, required to find, in order to sustain flie patent, that in 
adopting the oval shape or outline for a lacing hook instead of the circular 
shape previously in use, or in adopting a completely oval shape or outline In 
place of a shape or outline oval only in part (as In the "Agatine" hooks), more 
than the imitative faculty was exercised, inventive thought was displayed, and 
the resuit was in effect a new création. I am unable to believe that such a find- 
iiig can .lustly be made. It certainly cannot be said that there was anythiug 
new or original iii Bray's plain oval, regarded by itself, as a design. The 
shape selected was altogether too obvious and too long familiar as applied t» 
other articles of manufacture. The unpatented "Agatine" shape might with 
much more reason, as it seems to me, hâve been called "new and original" 
froui this point of view. Bray's resort to the oval shape was therefore only 
a resort to a resource which was common property and incapable of being 
monopolized. I flnd no reason whatever for believing that his adaptation of 
the oval shape to the head of a lacing hook involved anything beyond the 
most ordinary mechanical skill, such as had already produced the round and 
the "Agatine" hooks. A design patent of which ail this is true cannot be sus- 
tained. In Phœnix Knitting Works v. Hygenic, etc., Co., 194 Fed. e&S, 699, 
700, 703, 115 C. C. A. 118, the court found no invention sufflcient to support a 
design patent in the adaptation of an old oruamental weaving pattern for a 
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neck scarf whose configuration differed frôm any wherein the same pattern 
had before been used. In Baker, etc., Co. v. N, B. Cass Co., 220 Fed. 918, 130 
C. C. A. 484, tlie court found no invention suffleient to support a design pattern 
in tlie adaptation of bloek letters of old ornamental design to a set of character 
blocks for cliildren. 

Tlie Patent Office proceedings uiion Bray's application show that a patent 
was granted for his design only with extrême reluctance. His ai'plic-ation as 
originally niade was rejeeted, and four otlier rejections followed as many 
auiendments. Its final allowaiice appears to hâve lieen procured by urging 
tho favor with wiiicli the design had met in the trade, and the extent to which 
it had displaced laclng hooks of earller shupes. To this commercial suecess, 
as shown at the présent hearing. référence lias already been made. It niight 
well be sullicient under some circumstances to résolve doulit as to the exist- 
ence of patentable invention in the patentée'» favor, but I am unable to re- 
gard it as sufficieut for that purpose in the présent instance. Tliere was simi- 
lar prool of marked commercial success in the case last abovi^ (ited. 'i'he 
public fancy may often be cauglit; liy something refiuiring only ordinary skill 
to devise. The évidence before me iudicates, moreover, that the iilaintiff Com- 
pany makes and leases machines for setting laclng hooks, that thèse are adapt- 
ed to set its "Ovaloid" hooks only, and that thèse machines hâve been far su- 
perlor in productive capacity to those available for setting hooks of the other 
shapes. 

2. The defendant's hooks (Exhibit A) do not diiï'er in shape froni th(> liook 
shown in the patent, and if the patent, taken as above without the liniitatiou 
coiitended for l)y the défendant, is valid, they undoubtedly infringe. Being 
unable, liowever, for the above reasons, to sustain the patent, I niust dismiss 
the bill; and there niay be a decree accoidiiigly. 

William K. Richardson, of Boston, Mass. (Harrison F. Lyman, of 
Boston, Mass., on the brief), for anpellant. 

Abraham K. Cohen, of Boston, Mass., for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALD- 
RICH, District Judge. 

PUTNAM, Circuit Judge. This case arises under a patent for an 
ornamental design, issued to Mellen N. Bray, No. 39,201, on March 
27, 1908. The patent is very brief, but as far as that is concerned, 
it is sufficient. It is said to be for a new, original and ornamental 
design for lacing hooks. The claim is given as foUovvs : "The orna- 
mental design for lacing hooks, as shown." Aside from the drawings 
showing the lacing hook v^àth an oval head, there is no intimation 
given of the originality or the ornamental features of the lacing hook. 

The learned judge of the District Court before whom the case was 
tried gave a careful opinion covering the state of the particular art 
in question, including a description of the lacing hook covered by 
the plaintiff's design. So far as we can see, the plaintiff's design con- 
tained nothing new except a slight change in the shape of the neck 
of the hook and the substitution of an oval head in the place of the 
usual circular head, which is so common in men's, women's and chil- 
dren's shoes, and while thèse ideas hâve a considérable measure of 
novelty, we do not think that they involved such a full measure of 
novelty as to amount to invention. As the resuit of the investigation 
by the District Court, the bill was dismissed, with costs, and there 
can be no possible doubt that the conclusions reached by that court 
should be affirmed. 
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The appellant relies particularly on the opinion of this court in Fos- 
ter V. Tilden-Thurber Co., decided on November 13, 1912, 200 Fed. 
54, 118 C. C. A. 282, which was for a design for a clothes brush; but 
it is possible to see that the patentability of this clothes brush might 
hâve been sustained, where the patent now before us should not be 
accepted, particularly in view of the fact that in the clothes brush 
case the respondent relied especially upon the gênerai propositions 
that the configuration of the clothes brush constituted a proper sub- 
ject for a design patent, and that the patented design was not antici- 
pated. However, there is as much reason for holding that the case 
decided was improperly decided as there is for mal<ing it a précèdent 
for an indefinite number of judgments in favor of other patents. Ev- 
ery patent of this character must dépend upon its own merits. 

The judgment of the District Court is affirmed, with costs of ap- 
peal for the appellee. 



HINMAN et al. v. VISIBLE MILKER CO., Inc, 
(District Court, N. D. New York. February 19, 1916.) 

1. Patents <S=>328 — Validitt and Infkingement — Cow-Milking Apparatus. 

The Hinman & Hlnman reissue patent, No. 13,876 (original No. 1,097,- 
803), for a cow-mllklng machine, daims 11 to 21, inclusive, are wlthln the 
spécification and drawings ot the original patent, were not antlclpated, 
and disclose a marked and patentable improvement on the prier art ; 
also, held Infringed. 

2. Patents ®=5l67(l) — Validitt — Cokrection of Dbawings. 

The correction by the Patent Office of the drawings In a patent applica- 
tion to correctly show the Invention descrlbed in the spécification does 
not invalldate the patent granted thereon. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 243; Dec. Dig. 
€=167(1).] 

3. Patents ®=»235— Inpbingement — Infbeioe Structure. 

A patent cannot be evaded or Infrlngement avoided by a constnjction, 
which is substantially the same, and which opérâtes on the same prlnci- 
ple, but which is inferior in its opération and produces an inferior re- 
suit. 

|Ed. Note. — For other cases, see Patents, Cent Dig. § 371; Dea Dig. 
®=s235.] 

In Equity. Suit by Arthur V. Hinman, Ralph L. Hinman, and the 
Hinman Milking Machine Company, against the Visible Milker Com- 
pany, Incorporated, for infringement of reissued letters patent No. 
13,876 for a cow-milking machine, issued to complainants Hinman 
February 9, 1915. On final hearing. Decree for complainants. 

R. H. Woolver, of Oneida, N. Y., and Howard P. Denison and 
Eugène A. Thompson, both of Syracuse, N. Y., for complainants! 

John Conboy, of Watertown, N. Y., and Fred Gerlach, of Chicago, 
111., for défendant. 

RAY, District Judge. [1] The patent in suit dated February 9, 
1915, for a cow-milking machine, is a reissue of United States letters 

©ssFor other cases see same topio à KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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patent No. 1,097,803, dated May 26, 1914, on application filed July 26, 
1912. The application for the reissue was filed December 11, 1914. 
The original patent contained 1 1 claims. The reissue contains 22 claims. 
The défendant contends, among other things, that the reissued letters 
patent are greatly and unduly enlarged so as to constitute a patent for 
an alleged invention neither described nor claimed in the original let- 
ters patent. At the trial the plaintifïs elected to rely upon and limit 
the charge of infringement to claims 11 to 21, inclusive, of the reissue. 
The claims read as follovk's: 

"11. In a cow-milking apparatus, a milk chamber having a valveless inlet, 
means for exliaustliig air from the chamber and a substantially air-tlght 
valved outlet c-losed by gravlty and the exhaust of air from sald chamber. 

"12. In a cow-milking apparatus, a milk chamber having a valveless milk 
inlet, an air exhaust connection, a milk outlet and an outlet valve positioned 
outside said chamber and closed by gravity and the exhaust of air from said 
chamber. 

"13. In a cow-milking apparatus, a milk chamber having a valveless milk 
inlet, an air exhaust connection, a milk outlet, a valve for said outlet, and 
means located outside the milk chamber for supporting sald valve. 

"14. Id a cow-milking apparatus, a milk chamber having a valveless milk 
inlet, an air exhaust connection, a milk outlet, a valve for said outlet, said 
valve positioned outside the milk chamber, and means located outside the milk 
chamber for supporting said valve. 

"15. In a cow-mllkiug apparatus, a milk chamber having a valveless milk 
inlet, an air exhaust connection, a milk outlet, a valve for said outlet, said 
valve positioned outside the milk chamber, and means located outside the 
milk chamber for supporting sald valve in position to be brought into alr- 
tight relation with the milk outlet by the exhaust of air from said chamber. 

"16. In a cow-milking apparatus, a milk chamber having a milk inlet in sub 
stantially continuons communication with said chamber during the milking 
opération, a milk outlet and a valve for said outlet, said valve supported bj 
means located entirely outside the milk chamber. 

"17. In a cow-milking apparatus, a milk chamber having a milk inlet, an 
air exhaust connection, a milk outlet, a valve for said outlet, said valve sup- 
ported by means located outside the milk chamber and adapted to discharge 
milk into a réceptacle at substantially normal atmospheric pressure. 

"18. In a cow-milking apparatus, a tubular member constituting a milk 
chamber and formed of two separate parts removably connected together, 
said iiarts having their adjacent edge portions adapted to be spaced apart, 
milk inlet and air exhaust connections with said chamber, and a valved out- 
let for said chamber. 

"19. In a cow-milking apparatus, a milk chamber comprising two separatt 
removably connected members having parts adapted to be normally spaced for 
receiving betweeu them the cover of a milk réceptacle, a milk inlet, an air 
exhaust connection, and a valved outlet. 

"20. In a cow-milking apparatus, a milk chamber formed of a tubular body 
section and a cap removably connected thereto, a milk inlet and an air ex- 
haust in connection with the cap, a milk outlet in connection with the body 
portion, a valve for said outlet, said valve located outside said chamber and 
adapted to be brought into substantially air-tight relation with said outlet by 
the exhaust of air from said chamber. 

"21. In a cow-milking apparatus, a milk chamber having a valveless milk 
inlet, a valveless unobstructed air exit, and a valved outlet for the milk." 

Claims 12 to 21 are new claims not found in the original patent, and 
■claim 11 differs somewhat from claim 11 of the original patent. The 
patent was issued to Arthur V. Hinman and Ralph L. Hinman, com- 
plainants herein. The complainant Hinman Milking Machine Com- 
j^any is a licensee of the patentées. The défenses are: 
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"BMi'st. The claims are either wholly or substaiitially anticiiiated. by tlie 
lirior ait paloiits. 

"Secoiul. Itiasmueh as tlie relied-upon ebiims defiiie iiotbiiij; more than old 
aud well-k]iow)i détails, shown to liave been old and well kuowii by many pri- 
<>r patents, applied to tlie dcviee slunvn in plalntiff's prior patent No. 007,2:!(; 
(Ex. 2), several tlionsand of wblch went into snccessful nse, said cliilms do not 
deflne a patentable invention. 

"Tliird. The relied-upon claims added by reissue are for a ditïerent inven- 
tion from that iutended to be claimed Ijy the origijial patent, and tliereforo? 
void under the law. 

"Fourth. The original patent was not inoperative or iuvalid, and there be- 
ing no lawful gronud for relssne, tlie reissne is void. 

"Flfth. Defendant's device does iiot infi-in.i;e." 

The patetitees say in their spécifications : 

"This invention relates to Improveiiients In vaeniim oow-milkinj>; machines 
of the valved mille chamber type, its object beiiig to imjirove and simi>lify their 
tonstructioii and to provide an exceediugly simple, readily opérât ed, easïl.v 
(ieaned, noiseless and highly ellieient apparatus of that class for milkiug oue 
cow, or a nunibor of cows simiiltaneously. 

"At présent in machines of this type there is no way of autoinatieally eon- 
trolliug the vacniiiu, so that with each pulsation of the piston of the air ïininp 
tlie entire contents of the niilk chamber are eniptied ; and there is no way 
to provent the milk from eiitering at soiue point the center of the milk cham- 
ber dnring the niilkiiig stroke of the pnnip; and no way of preventing a por- 
tion of the milk being drawu from the nillk chamber into the flexible tube 
connected with the pump, and eveii into the pumji itself. 

■'Our invention is niainly desi^ned to overcouie tlie.se defeets by providing 
an im]iroved and simpler apparaUis and acces.sories. * * * 

"More especially the Invention r(!sides in the provision of a cow-milking ap- 
parati'S, in wliieli the hose leadlng from the suction inimp is connected b.v 
nieans of a nipple to a milk chamber capable of being closed alr-tiglit, and 
opened by an antoniiitic valve at ita lower end, wliicli valve is closed by grav- 
ity and atiiiospheric pressure during the out stroke of tlie iPi!Uii> jiiston, and 
which is opened dnring tlie in stroke of the pnmp piston 1 the weight and 
jiressure of the milk against It as it is discharged from the milk chaiiiiier, the 
milk having previously been drawn therelnto upoii the ont stroke of sald 
jiump piston ; tlius iiermittiiig the apparatus to be attaclied to the cover and 
used in connection with aiiy réceptacle of ordinary construction, vvithout the 
necessity of provlding a spécial air-tight covering for the saine. 

"Tlie milk chaïuJier may consist of two parts, a head or perpendicular part, 
and a body or curved part, easiiy joined together so as to form a uuitary cham- 
ber. and easiiy separaled for tlie purpose of cleaiiing, said paris liavlng lat- 
(ïrally projecting spaced tianges adapted to receive between theni a portion of 
a milk pall cover. The body of the milk chamber may consist of two or more 
curved tubular parts, with a couimon upper part capable of being attaclied to 
the lower part of the head, and with two or more lower openings closed by 
automatic valves, instead of consistiiig of one curved part with one valve, the 
several valves being opened by the pressure and weight of the out-flowiug 
milk, and closed by their owu weiglit and by atmospheric pressure." 

This invention relates to that class of milkinsj machines spoken of 
as the "valve chamber type." It has a small tubular valved milk cham- 
ber adapted to be associated with an ordinary pail and to remain in a 
stationary condition vvhile the milking opération goes on. In this 
chamber the vacuum is created for drawing the milk from the cow, 
and thus rendering unnecessary the use of a specially constnicted vacu- 
um pail and a specially pulsating apparatus such as was fntir.d in îhc 
milking machines coinmercially known before the llinman ;n\ •j-;!,i:,.! 
and in which the vacuum is created in the milk pail itseif. 
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The Hinmans sought to produce, and did produce, a device in which 
the milk is dravvn into a stationary chamber from which the milk is 
discharged into an ordinary pail at atmos]3heric pressure and the pul- 
sations are produced by an ordinary small reciprocating pump. The 
milk is not, at any time, dravvn into the pump chamber and cannot corne 
in contact with the vacuum producing piston or bellows. When that 
occurs, the milk is either contaminated or destroyed. The Hinmans 
sought to produce, and did produce, a device in which the suction upon 
the teats of the cow are realized at alternate strokes of the pump pis- 
ton, and they produced a device easily cleaned and sanitary, in which 
the milk chamber is unobstructed by moving parts or otherwise, and 
which is easily and quickly kept clean. The vacuum is gradually pro- 
duced upon the out stroke of the pump piston and is gradually applied 
to the milk chamber, to the teat cups, and teats of the cow. This is a 
great advantage, as the abrupt application of the vacuum makes a 
milking machine practically useless. This device is highly efficient and 
is adapted to be readily associated with a spécial milk pail cover so 
that the pail may be closed while the milking of the cow proceeds, and 
the air exhaust and milk inlet may be disposed outside the pail for op- 
erative connection with the pump teat cu]>s, while the valved milk 
outlet is within the pail and in actual opération and the milk is or may 
be discharged through the cover of the pail. This device and struc- 
ture is simple as compared with the prior art, and there is an absence 
of complicated mechanism. 

The milk chamber comprises a tubular structure closed at its upper 
end and open at its lower end to permit the discharge of ihe milk there- 
from. This lower open end is provided with a normally closed valve 
positioned outside the milk chamber and is supported by means outside 
the milk chamber, and as a resuit the milk chamber is in no way ob- 
structed and ail this tends to a sanitary condition. This valve closing 
the lower end of the milk chamber is closed normally by gravity. The 
upper closed end of this milk chamber has a tubular air exhaust nipple 
for connection with a suitable air exhausting pump which is at ail 
times in connection with the chamber as the nipple is unobstructed by 
valves or other parts. The upper portion of the chamber is provided, 
also, with a tubular milk inlet nipple adapted to be connected by means 
of a flexible hose to teat cups, which are at ail times in continuons 
communication with the milk chamber, as the milk inlet nipple is 
entirely unobstructed by valves or moving parts, and in effect the pump 
is at ail times in continuons communication with the teat cups, This 
milk chamber is adapted to be placed in position in a stationary man- 
ner upon a réceptacle for receiving the milk. The outlet valve auto- 
matically opérâtes, and the construction and arrangement is such that 
the movement of the cow will not throw the milk into the air exhaust 
connection as the pump had donc in prior devices. 

In the reissued letters patent, there is a new sheet of drawings, viz., 
sheet 1, and this was inserted for the purpose of showing the ap- 
paratus set up and ready for use, and is illustrative merely, and shows 
the valve chamber assembled in operative ijosition willi a pump sup- 
ported upon stanchions and with suitable hosc and teat cups. This 
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disclosure is clearly enough described in the original spécifications, 
where the nipples are described as connected to a hose leading to the 
pump and another hose leading to the teat ciips, and the valve chamber 
is described as being a development and improvement of the inven- 
tion shown in the spécifications of a prior Hinman patent. No. 907,236. 
The teat cups, the pump, the stanchions, and the pump operating 
means are not included in the claims of the patent and are illustrative 
merely. The addition of this sheet of drawings in no way affects the 
validity of the reissue or of the claims in issue. 

In the spécifications of the reissued letters patent will be found the 
f oUovving, viz. : 

"The upper end of C Is provided wlth a laterally aud circuiufereiitially ex- 
tt'iiding flange v. spaced iii tlie assenibled structure a sufficlent distance froiii 
the flange d to receive l)et\veen them a portion of a milk pail cover /. In tlie 
opération of asseuiWing the devlce, the upper eud of tlie part C is thrust 
tlirougli an opiniiiig iti the pail oover until the flange e oontaots with the cov- 
er. The cap B is then screwed upou the body O uutll the flange d couies in 
contact with tlie pail cover, at whlch point the parts Ji aud V are brought in- 
fo such relative position as to foriu a smooth interior milk spreading surface." 

This language is not found in the spécifications of the original let- 
ters patent, but in the file wrapper of the original patent we do find 
the following: 

"The lower end of the head provided with a thread and outside shoulder to 
engage the upper end of tiie body, the upper end of the body provided with 
a thread and outside shoulder to engage the lower end of the liead, so that, 
wlieii joined, flie interior surface of the head and body form one continuons 
interior surface. * * * 

"In a cow-railking ajiparatus, the conibinatiou of an air puni]), a séries of 
teat cups, a curved elbow shaped cyliuder il coniposed of two parts, a cylit»- 
drical head B and a curved cylindrical body G easily joined togother by screw 
fhreads." 

This part of the device or structure is therefore rnade more spécifie 
and definite, and I think was allovvable ifi view of the fact that there 
are no intervening rights. There was put in évidence a rough outline 
dravi'ing of the device made b}^ Mr. E. J. Brovvn, of Oneida, at the 
request of the patentées. Mr. Brown was unskilled in patent drawings 
or spécifications, and he also prepared a spécification describing the 
drawing whicli he had tnade. The drawings did not coincide with the 
spécification, but they were forwarded to the Patetit Office arid re- 
cel ved June 24, 1912. The Patent Office declitted to file the applica- 
tion, inastnuch as the drawing was itifortnal and irregular. The 
Patent Office made a drawing frotn the specificatioti and drawing pre- 
pared by Mr. Brown as it was understood at the Patent Office, and this 
drawitig retnained iti the application for nearly a year and a half , when 
it was discovered by the applicatifs for the patent that the drawitig 
was not complète and not an exact disclosure of their invention, where- 
upoti they called tipon the Patent Office to correct the drawitig to agrée 
with their original spécification atid claims. The applicants forwarded 
to the Patent Office a photograph of what is known as Exhibit 35, 
which was prepared by the appHcants themselves and giveti to or 
showti to Mr. Rrowti. The Patent Office then proceeded to correct 
the drawing in accordance v^'ith the original spécification and claims 
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as shown by Exhibit 35, and that drawing was incorporated în the 
application and forms a part of the patent as issued, and, so far as 
this court can see, it discloses nothing additional to the structure of 
Exhibit 35 as described in the original spécification and claims. Cer- 
tain spécifications and claims as originally filed were somewhat chang- 
. ed, and some of the claims were canceled at the suggestion of the 
Patent Office, for the reason they did not conform to the drawing 
which the Patent Office made in the first instance. At a later time 
when the correct drawing was made by the Patent Ofïïce and filed 
with the application, certain claims which had been erased to conform 
to the incorrect drawing were not restored or reincorporated in the 
patent as originally issued, and as a resuit, and for the purpose of 
correcting this confusion, the reissue application was filed and the 
spécifications were amended. 

It seems to this court clear that the reissue application was filed 
for the purpose of obtaining the actual invention made by the Hin- 
mans and disclosed in Exhibit 35, and does not go beyond it or beyond 
the drawings of the original patent. Clearly, there was no unrea- 
sonable delay on the part of the patentées in their effort to bring order 
out of this confusion and make the application, spécifications, and 
drawings conform to the actual invention and disclosure made. It was 
no fault of the patentées that Mr. Brown was not skilled in making 
patent drawings or framing spécifications and claims, and they ought 
not to be deprived of the benefit of their actual invention fairly dis- 
closed and presented to the Patent Office as long as there are no inter- 
vening rights demanding protection. It is, of course, true and settled 
law that the reissued letters patent must be for the same invention 
disclosed in the original application. This does not mean that the 
spécifications must read the same, or that the claims must be identical. 
If this were true, there would be no object in procuring a reissue. 

[2] The défendant insists that there was a fatal mistake or omis- 
sion in the drawing as originally filed, and that this makes the claims 
18 and 19 of the patent invalid, for the reason that the Patent Office 
thereafter corrected the drawing, and that this was not allowable. It 
seems to this court clear that the Patent Office had the right, and 
that it was its duty, under the circumstances, to correct the drawing 
and make it accord with the actual invention of the applicants as 
shown by the photograph of the original device, and that when this 
was finally donc it had the right to allow the claims for the original 
and actual invention. 

I am led to the conclusion that the reissued letters patent hâve 
not been unduly expanded, and that same are valid. 

On the question of infringement, it seems clear that the defendant's 
device infringes. It embodies a valveless inlet and a valveless unob- 
structed air exit, and, in fact, is a substantial copy or reproduction of 
the complainants' device. It differs in the exhaust valve, in that there 
is substituted a counterweighted valve which in the judgment of this 
court is the équivalent of that of complainants' device. There is 
nothing in the spécifications or claims of the reissued letters patent 
which confines the complainants to the spécifie valve shown. In both 
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cases, the milk flows ont when the suction combined with air pres- 
sure is removed which holds the valve closed. In complainants' struc- 
ture, this valve drops down or closes of its own v^'eight, being hinged 
to the exterior of the chamber. In defendant's device this chamber is 
not curved, but it is open at the lower end and closed by a valve 
hinged to the exterior of the chamber, and this is closed by a counter- 
weight or long arm, which, oiieraling on its hinge, also closes of its 
own weight takcn as a whole. The one is tlie équivalent of the 
other, and in ail other respects except the shape of the chamber the 
one is a substantial duplicate of the other. ïhere are some minor but 
immaterial difïerences in the location of parts, but it is clear that the)- 
operate on the same principle in obédience to the same laws and to 
produce the same resuit. The complainants' device has been commcr- 
cially successful, and it is notcworthy that, if we take the cap portion 
of defendant's device from the milk chamber, we may attach it to the 
milk chamber of complainants" device, and they wiU operate the same 
and may be attached to the paii in the same mode and manner. Both 
devices are designed to be attached to a milk pail and to be used in a 
rigid upright position, and in both it is intended and designed that the 
cuitlet valve shall automatically operate to alternatcly render the valve 
chamber air-tight and to discharge milk into a ])ail at normal atmos- 
pheric pressure. It may be well to note that in both cases the dis- 
charge valve of the milk chamber is tightlv closed by the suction or 
exhaust of air from the milk chamber. This is donc by the pump. 
When the suction is released, the milk ojjens the valve and is dis- 
charged. 

Much has been said regarding daim 11 of the original patent and 
claim 11 of the reissue. Claim 11 of the original patent reads as fol- 
io ws : 

"In a millunp; apparatus a ni'ilk <?hnmber liavhiî:: a valvelpss inlet and a sul)- 
staiitially air-ti.a;lit^^ valved outlet closed by gravity, and nieaiis for exhaustiiig 
the air from said chamber." 

The claim will mean the same and be for the same combination if 
we make it read : 

"Ii> a niilking a.ppavatns a niill; chanilier liaving a \'alveless inlet and meaiis 
for exhaustiug the air from said chamber aud a sub.stantiaUy air-tight valved 
outlet closed by gravity," 

Claim 11 of the reissue reads as follows: 

"In a cow-milking apparatus, a milk chamber having a valveless inlet, 
iiieans for exhansting air from the chamber and a substantially air-tight 
valved outlet closed by gravity and the exhûUKt of air from said chamber." 

It is contended, on the one hand, that this is an undue expansion 
of the claim, while, on the other hand, it is contended that this change 
is a narrowing in the reissue. In the original claim we hâve "a sub- 
stantially air-tight valved outlet closed by gravity," while in the re- 
issue we hâve in the same claim and combination "a substantially air- 
tight valved outlet closed by gravity and the exhaust of air from said 
chamber." In both, this air or valved outlet is closed by gravity ; 
that is, the valve closes and remains closed by gravity. It is hekl 
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closed by gravity and the exhaust of air from the chamber causing 
a vacuum to a degree and an air pressure from the outside. The out- 
let is closed by the valve which closes by gravity and is held closed 
by gravity and exhaust of air from the chamber. This court cannot 
see any différence in the two claims when read in connection with the 
dravvings and spécifications, and fails to discovcr any undue expansion 
or broadening of the claim. If there be any différence, the rcissue 
narrows the daim. 

This court bas some doubt of the validity of claim 19 of the reissue, 
which calls for: 

■■in a (ow-iinlkiM!; iiijpartitus, a luilk chamber eoiiiiirisiiis two separate rc- 
iùovidily coni:w'ie(l nunubers lunuii,' parts- adapîed to lie noruially spaeed for 
receiviîiJZ rctwecu tliein the cover of a niilk réceptacle, a iiiilk iulet, an air ex- 
liaiisi coniiection, and a valved outlet." 

The original ])atent bas no claim which calls for a combination of 
connected members "having parts adapted to be normally spaced for 
receiving betwcen them the cover of a milk réceptacle." But I think 
that the original dravvings and sj^ecifications show this feature, and 
ihat, even if oniitted in the claims of the original patent, it was per- 
fectly compétent and proper to embrace this feature in the added and 
amended claims of the reissue. 

[3] The claims in issue hère and relied upon by the complainants 
are not limited at ail to the tangential feature of the original or re- 
issued patent, and no discussion on that subject is necessary or 
proper. It is plain, hovvever, that defendant's structure is so arranged 
and constructed purposely as to secure ail the benefits of this tan- 
gential construction or feature. There is a mère change of construc- 
tion, and in this regard the one is the équivalent of the other. It is 
a mère change of form. On the trial the défendant claimed that its 
structure did not embody this bénéficiai feature. It is clear, of course, 
that in defendant's structure the milk is not discharged into the milk 
chamber tangentially as it is in complainants' device ; but, even if de- 
fendant's is not as good as complainants' in this particular respect, 
it is an équivalent or substantial équivalent by change of form, and 
the object of this change is to bring about the same resuit. A patent 
cannot be evaded or infringement avoided by a construction which is 
substantially the same, and which opérâtes on the same principle, but 
which is inferior in its opération and produces an inferior resuit. 

As to the défense that the claims of the reissued letters patent are 
wbolly or substantially anticipated by the prior art patents and define 
nothing more than old and well-known détails shown by many prior 
patents to bave been old and well-known, it is proper to say: This 
court has been over the prior art with great care and interest. Noth- 
ing is found which anticipâtes or shows want of patentable invention. 
The commercial success of the complainants' device shows its superi- 
ority. The infringement by défendant, that is, the copy, close imita- 
tion, shows merit and is évidence of patentable novelty. Why is it 
that the défendant so closely imitâtes and copies the complainants' de- 
vice? But this is not conclusive. Both complainants and défendant 
had the right to follow and copy and use and improve upon the prior 
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art. Either has the right to copy or follow the prior art without in- 
fringing upon the rights of the other. The patent in suit assumes to 
be an improvement and in some respects a pioneer. In the spécifie 
improvements claimed, this court is of the opinion that the reissued 
letters patent in suit are a patentable advance and improvement upon 
the prior art, and that the Hinmans were first in the field, and that 
their patent discloses patentable invention and is valid as to each and 
ail the claims relied upon. The defendant's expert states, in substance, 
that the patent to Condrom, No. 655,200, is in his opinion the best 
référence as shovving anticipation, etc. By no possibility can this Con- 
drom patent anticipate any claim in issue hère, unless it be claims 20 
and 21. The Condrom patent diflfers essentially from the patent in 
suit in several respects, and is a difïerent combination and opérâtes in 
a différent way, and clearly does not produce the same or substantially 
the same results. True, it has a milk chamber and valveless milk iulets 
and a milk outlet provided with a suction closed valve. But this 
valve is not normally closed. It is normally open. The Condrom 
patent also has a suction connection leading to a pump. How^ever, the 
teat cups f orm a part of the receiver, and because of the construction 
only partially described suction is not applied to the teats of the cow 
gradually as the vacuum is created and each cup separately communi- 
cates with the receiver. The valve for the discharge of the milk re- 
raains in the aperture and in a pipe leading therefrom which makes 
ihe structure unsanitary and I think inoperative. There are many de- 
fects in this Condrom patent which forlîid its being considered as an 
anticipation of the patent in suit. 

I do not regard it necessary to go through and describe the Colvin 
patent. No. 28,455 or the Shiels patent, No. 513,625, or the Weber 
patent, No. 680,952, or the Jacques patent, No. 870,785, or the Peik 
& Lehman patent. No. 995,804, or the Delaney & Holtzbauer patent, 
No. 1,021,570, or the Roberts patent, No. 1,074,206, or the Uevler 
patent. No. 1,112,949, or the Hinman patent, No. 907,236, as neither 
is an anticipation, and, take them altogether with others as showing 
the prior art, I do not think the ordinary mechanic skilled in the art 
with those devices before him would hâve constructed the device shown 
in complainants' patent sued upon. This is the neatest, most opera- 
tive, and most sanitary of ail, and shows a marked and patentable 
improvement on the prior art. It is to be regretted, of course, that 
errors weré niade and crude drawings and spécifications submitted 
in the first instance ; but it is apparent that the Patent Office recog- 
riized the rnerit of the Hinmans' invention and did what it reasonably 
could to aid in giving to the patentées the benefit of the invention. In 
my judgment justice requires that tliis court should refuse to deny 
relief to the complainants on mère technical grounds which do not 
go to the real merits of the controversy and which are not fatal as 
matter of law. Clearly, there was no lâches in applying for the re- 
issue, and I therefore hold that the reissued letters patent sued upon 
were applied for in due time and duly reissued; that it contains no 
■'new matter" within the meaning of the statute and décisions not 
disClosed in the original patent or application upon which it issued ; 
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that there are no intervening rights which defeat the complainants ; 
that patentable invention is disclosed; that the claims are not antici- 
pated ; and that infringement is clearly shown. 

The complainants are entitled to a decree accordingly, with costs. 



MACBETH EVANS GLASS CO. v. GENERAL ELECTRIC CO. 

(District Court, N. D. Ohlo, E. D. January 27, 1916.) 

No. 303. 

1. Patknts iS=>75, 83 — Validity — "Abandonment" — "Peioe Public Use." 

The primary purpose of the patent laws Is to promote the progress ol 
sdence and the useful arts by bringlng Into gênerai use dlscoverles whlch 
may be made from time to time by inventors; and where the discoverer 
of a formula and process relating to the manufacture of glass held the 
same as a secret for nearly 10 years before applying for a patent there- 
for, during which time they were used by a corporation of whlch he was 
président and a stockholder, were known to some of its employés, and 
their product was sold in the market, a patent thereafter granted Is 
void under Rev. St § 4886 (Comp. St 1913, § 9430), upon the ground of 
abandonment of the right to the same and also upon the ground of prior 
public use. 

[Ed. Note.— For other cases, see Patents, Cent Dig. i§ 92-97, 108, 109 ; 
Dec. Dig. @=»75, 83. 

For other définitions, see Words and Phrases, First and Second Séries, 
Abandonment ; Prior Public Use.] 

2. Patents <©=5328 — Validity — Peocess fob Making Glass. 

The Macbeth reisaue patent. No. 13,766 (original No. 1,097,600), for a 
formula and process for making glass, held vold for abandonment and 
prior public use. 

Suit in equity by the Macbeth Evans Glass Company against the 
General Electric Company. On final hearing. Decree for défendant. 

Toiles, Hogsett, Ginn & Morley, of Cleveland, Ohio, for plaintiff. 
Squire, Sanders & Dempsey, of Cleveland, Ohio, for défendant. 

CEARKE, District Judge. In this cause infringement is claimed 
of United States reissued letters patent No. 13,766 dated July 7, 1914, 
and issued to the plaintiff as assignée of the inventer, George A. Mac- 
beth. The original patent. No. 1,097,600, is dated May 19, 1914. 
This hearing was had upon the défense stated in paragraph 14 of the 
defendant's answer under an order of court entered pursuant to Su- 
prême Court Equity rule No. 29 (33 Sup. Ct. xxvi). 

[1, 2] The parties to the suit for the purpose of the hearing stipu- 
lated the relevant f acts, which may be succinctly stated as f ollows, viz. : 

(1) That prior to the fall of 1903 the patentée, Macbeth, "discovered 
and perfected" the formula and process which is the subject-matter 
of the patent relied upon. 

(2) That about the fall of 1903 the plaintiff company, of which Mac- 
beth was président and a stockholder, commenced the use of the 
formula and process for the manufacture of glass, and continued to 

<t=}For otber cases eee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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so use them until tlie ap])lication for original Ictters patent was filed 
on May 9, 1913 ; that large qiiantities of tlie glass were sold (Inrins;: 
those years in the o]3en market for profit; but that the formula and 
process were treated as secret inventions. 

(3) Harry A. Schnclljach, a trusted snperintendent, and C. H. lilij 
menauer, a salesman of the plaintiff, with knowledge of the scL-rev 
formtda and process in May of the year 1910, left the employ of tiic 
plaintifï, and, cntcring the employ of the jefferson Glass Coni])any, 
disclosed the formula and process tO' their employer; that that Com- 
pany proceeded to use them in the manufacture of glass which prior to 
December 17, 1910, it placed upon the open market; and that it con- 
tinued to so use the formula and process and to manufacture and se1l 
the glass until after the application for the original letters patent on 
May 9, 1913. 

(4) That on December 17, 1910, the plaintiff commenced suit to 
enjoin the Jefferson Glass Company and Schnelbach and Blumenauer 
from disclosing said secret formula and process to others, and from 
further manufacture of glass by use of them. During the prosecution 
of this suit, the formula by agreement of counsel was kept secret, being 
disclosed to the court by the use of a code. A preliminary injunction 
was allowed, and on May 12, 1913, a decree was entered by the court 
of common pleas of AUegheny county, Pa., enjoining the défendants 
in that suit from disclosing the secret formula and process, and from 
manufacturing glass by use of them. On January 6, 1913, tlie Suprême 
Court of Pennsylvania on appeal affirmed this décision. The applica- 
tion for the letters patent in suit was filed on ilay 9, 1913. 

Upon thèse facts substantially alleged in paragraph 14 of the an- 
swer, the défendant daims that, by the course of action described and 
admitted, the plaintiff" and Macbeth forfeited any right to a patent 
which the latter may hâve had as an inventor of the formula and 
process, and any right which they or either of them had to ol)tain the 
patent protection declared on in this suit. 

This State of facts présents two questions which are now before the 
court for décision, viz. : 

(1) Does the manner in which the inventor dealt with his invention, 
as shown in the stipulation quoted, constitute an abandonment of it 
within the meaning of U. S. R. S. § 4836 (Comp. St. 1913, § 9430) ? 

(2) Does the manner in which the inventor permittcd the plaintiff 
to use his formula and process, and to sell the resulting product or 
composition of matter in the open market for almost ten years, con- 
stitute a public use, or show that it was on sale for more than two 
years prior to the filing of his application for a patent on May 9, 1913, 
within the meaning of said section No. 4886 (section 9430). 

The industry of counsel and of the court bas failed to discover any 
décision of thèse questions by any court, and therefore they must be 
decided upon principle unaided by direct authority. 

J^etters patent are issued pursuant to statutory provisions, which, so 
far as the décision of this case is concerned, hâve not becn greatly 
modified since the patent act of 1793 (Act Feb. 21, 1793, c. 11, 1 Stat. 
318). 
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Fortunately, so early as 1829 the fiindamental purpose and prin- 
ciples of our patent laws were fuUy discussed by Justice Story in 
Pennock v. Dialogue, 2 Pet. l, 7 h. Ed. 327, in his usually illuminat- 
ing and thorough manner, which leaves so little to be desired. 

Our patent statutes hâve ail been enacted under the power granted 
to Congress by the Constitution of the United States, art. 1, § 8, cl. 8: 

"To promote the progress of science and the useful arts, by seciiring for 
llmited times to authors and inventors the exclusive right to tlioir rc^iiective 
writings and discoverles." 

And Justice Story, in the case cited, déclares that: 

Whlle one object of such laws is to encourage Inventors and to stlmulate 
genius, yet thelr jnaln object Is "to promote the progress of science and the 
useful arts ; and this can be done best by glving the i>ublic at large a rlght 
to make, construct, use, and vend the thing invcnted, at as early a period as 
possible, havlng due regard to the rights of the inventer. If an iuventor 
should be periuitted to hold back from the knowledge of the public the secrets 
of his invention ; if he should for a long period of years retain the nionopoly, 
and niake and sell lus invention publlcly, and tlius gather the whole profits 
of it, relying upon his superior skill and knowledge of the structure ; and 
then, and then only, when the danger of compétition should force hlm. to 
secure the exclusive right, he should be allowed to take ont a patent, and 
thus exolude the public from, any further use than what shouid be derived 
under it, during his tourteen (now seventeen) years — it would materlally re- 
tard the progress of science and the useful arts and give a premium to those 
wlio would be least prompt to conimunicate thelr discoverles." 

Thirty years later, the Suprême Court, in Kendall v. Winsor, 21 
How. 322, 16 L. Ed. 165, quotes with approval this language of Jus- 
tice Story, and adds : 

''It is undeniahly true that the limited and temporary monopoly granted tô 
inveritors vvas never designed for thelr exclusive profit or advantage. The 
benefit, of the public or community at large was another and doubtless the 
primary object in granting and securing that monopoly." 

After discussing the subject at some length, the décision continues: 

"By correct induction from thèse truths, it follows that the inventer who 
designedly, and with the view of applying it indefinitely and exelusively for 
his own profit, wlthholds his invention from the public, cornes not within the 
policy or objects of the Constitution or acts of Congress. He does not pro- 
mote, and if aided in his design would Impede, the progress of science and the 
useful arts. And with a very bad grâce coxxld he appeal for favor or protection 
to that Society which, if he had not injured, he certainly had nelther benefited 
iior intended to benefit." 

Whether or not thèse conclusions, as to what are the principles upon 
which our patent laws are founded, were strictly necessary to the 
décision of the cases in which they were expressed, commending them- 
selves as they do to sound thinking, they must be accepted as a cor- 
rect statement of the principles and policy of that law which should 
guide us in the application of it to this cause. 

It is palpably clear, from the admissions upon which this hearing 
proceeds, that Macbeth and the plaintiff decided in 1903 that they 
would rely upon their ability to keep the discovery of Macbeth a secret 
as long as they could without the aid of the patent laws. They made 
no application for a patent for nearly ten years, and when after sèven 
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}'ears, through thc exposure by trusted employés, ihe formula and 
process became known and came into use by others, still neither Mac- 
beth nor the plaintiff applied for the protection of the patent laws, 
but, on the contrary, elected to still dépend upon their common-law 
right to maintain the discovery as a trade secret. 
_ They continued in this attitude of mind through two years of litiga- 
tion, until their right to the trade secret was established by the Su- 
prême Court of Pennsylvania on January 6, 1913, and, even when this 
right was thus seemingly established at least for the state of Pennsyl- 
vania, they did not elcct to apply for a patent until four months later, 
on May 9, 1913. 

What occurred in the interval between Januarj- 3 and May 9, 1913, 
to change the purpose of Macbeth and the plaintiff, does not appear :. 
but their actions show that it was not until the latter date that they 
decided to abandon the monopoly of a trade secret for an indefinitc 
length of time, and to make application for the patent monopoly for 
seventeen years. 

Thus do the facts stipulated make it entirely clcar to this court that 
the settled purpose of Macbeth, the inventor, and of the plaintiff front 
the very beginning, was to avoid compliance vvith the patent laws as 
long as they could maintain a monopoly without their aid, and that, 
when that was no longer possible, their purpose was then to apply for, 
and if possible obtain, a patent monopoly for seventeen years longer. 

An inventer guilty of such conduct "cornes not within the policy 
or object of the Constitution or acts of Congress" with respect to 
patents and to approve it by permitting a valid patent to be issued to 
such a one would not promote, but would impede, the progress of 
science and the useful arts. 

The patent law in efïect during the time under considération in this 
case provided that any person who invented or discovered any new and 
useful manufacture or composition of matter not known or used by 
others in this country. unless the same is proved to hâve been aban- 
doned, may obtain a patent therefor. 

\Ve do not hâve hère the case of mère delay on the part of an in- 
ventor to apply for a patent, nor the case so frequently discussed in 
the books of delay upon the part of an inventor because of poverty or 
sickness, or other insurmountable obstacle, or for purposes of experi- 
mcnt while perfecting his invention; but, upon the contrary, we bave 
many years of delay, after the invention was perfected, coupled with a 
continued, extensive use by the public for commercial purposes of 
thc product of the invention. 

While it is true that abandonment is a question of intention, yet 
proof of that intention may be derived from the acts of the parties 
just as certainly as from their déclarations, and it is difficult to imagine 
more satisfactory évidence of it than we bave in this case. 

To décide and to act on that décision for many years, not to accept 
(he benefit of the patent laws, but to rely upon the trade secret law 
for protection of an in\entor, is as clear an abandonment by him of 
th-' privilèges and obligations of the patent law as the abandonment of 
its advantages in nin' otlicr mamier would be. For thèse reasons, it 
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seems clear that the plaintiff and Macbeth were not entitled to the 
patent in suit when their conduct is judged by either the letter or the 
spirit of our patent laws. 

As we hâve said, there seems to be no décision sufficiently in point 
to rule the questions presented by this cause; but such décisions as 
there are upon analogous states of fact are ail confirmatory of the 
conclusion we are reaching. The chief of thèse cases are: Spear v. 
Belson, 1 McArthur Pat. Cas. 699, Fed. Cas. No. 13,223 ; Lovering v. 
Dutcher, 2 Hayw. & H. 367, Fed. Cas. No. 8,553 ; In re Appeal of 
Mower, 15 App. D. C. 144; and Walker on Patents (4th Ed.) § 91. 

The very absence of controlling décision on a state of facts such as 
we bave in this case, and which must hâve frequently arisen in the 
past, strongly suggests that the profession bas been slow to advise 
applying for a patent under such conditions, and that the government 
has been yet slower in granting patents where such conditions were 
disclosed. The absence of authority supporting such patents is of it- 
self an important authority against them. 

We must conie to the same conclusion as that at which we hâve 
arrived if we consider the claim of the défendant, that the plaintiff 
made public use of the invention of Macbeth more than two years 
prior to the application for the patent in suit on May 9, 1913. 

It appears from the stipulation, that as early as 1903, under a per- 
mission from Macbeth, the précise character of which does not appear, 
the plaintiff began the manufacture and sale of glass according to 
the formula and process subsequently patented, and that two men at 
least, Schnelbach and Blumenauer, knew of and used the invention. 
The implication ia imperative that many others must bave known of 
it during the long use of it by the plaintiff, a corporation. 

Such a use as this is certainly a public use within the meaning of the 
décisions of the courts, unless it is saved from being such, as the plain- 
tiff claims it is saved, by the fact that the formula and process were 
maintained "as secret inventions." It is to be noted that the use 
made of the invention was after it was perfected and without any 
prêteuse of the use being one for expérimentation. 

The plaintiff, in support of this claim that the use of the formula 
and process, being under cover of attempted secrecy, were therefore 
not a public use within the meaning of the law, cites many décisions 
from which expressions such as thèse are culled, viz. : 

Kendall v. Winsor, 21 How. 323, 16 h. Ed. 165 : 

But ''be kept the niufliiiies troui the view of the i»ubllf, tiUowed iione of the 
hunds emyloyed [by biiu] to inti-odiice ijersoiis to \iew theni, and the Lands 
pledged themselves not to divtilge tlie invention." 

Egbert V. Lippmann, 104 U. S. 333, 26 L. Ed. 755 : 

"If an inventor, havîn.sr inade bis devlce, gives or sells it to anotber, to be 
used by the donee or vendee. witliout limitation or restriction, or injunction of 
secrecy, and it is so used, sucli nse is public, even thongh the use and knowl- 
edge of the use inay be confiued to one person." 

Jenner v. Bowen, 139 Fed. 556, 71 C. C. A. 540 (C. C. A. 6th Cir- 
cuit) decided by Judge Eurîon : 
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"^Ve liave exaniined the évidence xivon this siili.iect witli n prnoil dpal of env". 
lieing inclined to save thls patent, if It could be done under the law, but only 
to lind that neitlier the liiventor nor lloweii used aiiy oi' tue preciiutioicf 
usual when It is desired to keep an Invention secret." 

This court cannot agrée with the daim that thèse décisions are an- 
thority to the point that a use designed to be kept secret may not be 
a public use of a patented formula, process, or product, convinced as it 
is that thèse références by the various courts to the fact that the prior 
use of a subsequently patented invention was secret in character were 
intended to go no further than to point eut that such secret use is évi- 
dence tending to show that the inventer did not intend or actually did 
not abandon his invention. But this is very far from saying that it 
is conclusive évidence that the right to a patent was not abandoned, 
or that the use made of it was not a public one. 

No case has been cited to the court where a patent has been held 
valid after a long commercial but secret use of it, upon the ground 
that such a use was not a public one witliin the meaning of the patent 
statutes. 

In Egbert v. Lippman, 104 U. S. 333, 26 T.. Kd. 755, it is dccided 
that a use of an invention may be public, "aUhough Init a single ma- 
chine or device for which the letters were subsequently granted was 
used only bv one person." 

And in Hall v. MacNeale, 107 U. S. 90, 2 Sup. Ct. 73, 27 L. Ed. 
367, the use of certain specially constructed bolts in two safes where 
they were hidden from view aftcr the safes were completed, and where 
it required the destruction of the safes to bring them into view, vvas 
decided to be a public use for the reason that the use of such bolts in 
the safes was necessarily known to the workmen who put them in. 

In this case, as we bave said, the knowledge of the formula and 
process as distinguished from the product was communicated to a 
number of persons, and v/as by them as employés of the plaintiff used 
to produce the product which was largely sold on the open market. 
Precisely the same use was made of the formula and process as would 
bave been made of them if they had been published, and shall the 
fact that the limited number of persons allowed to know the détails 
of the invention were enjoined to secrecy couvert what was clearly 
a much more public use than that in either Egbert v. Lippmann, or 
in Hall v. MacNeale, supra, into one that is not public? A private 
injunction should not be given any such authority, especially when 
given for the puqx'-se of defeating the policy of our patent laws. 

I cannot bring myself to conclude that he who deliberately offends 
against the chief purpose of our patent laws, by withholding from the 
public generally the knowledge of an invention for nearly ten years, 
can nevertheless enjoy the benefits of the monopoly granted by such 
laws, because he has by spécial injunction kept his invention secret 
from more than a limited number of persons to the end that his monop- 
oly without the protection of the patent laws might be continued 
longer than the period prescribed by those laws. 

The plaintiff also makes the claim that an inventor may keep secret 
his invention as long as he chooses, and nevertheless obt'ain a patent. 
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because the patent statutes do not prescribe any time vvithin which an 
application for a patent must be filed after an invention is perfected. 

The cases chiefly relied upon as authoritv for tbis claim are Bâtes 
V. Coe,^98 U. S. 31, 25 L. Ed. 68, and Parks v. Booth, 102 U. S. 96, 
26 L. Ed. 54. The opinion in each of thèse cases was written by Jus- 
tice Clifford. Of the former of them, it is sufficient to say that the 
justice writing the opinion says that the subject he is discussing when 
he uses the language quoted was not in issue in the case, and in 
Andrews v. liovey, 124 U. S. 694, 8 Sup. Ct. 676, 31 L. Ed. 557, the 
Suprême Court says of a passage immediately following that quoted 
from Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68, and, while discussing the 
same point, that this "was an observation made in regard to a point 
not in issue or in judgment." 

As to the expression relied upon in Parks v. Booth, it is found in a 
discussion of the proper practice in patent cases under the pleading 
prescribed by statute which concludes as foUows : 

"Subject to thls explanation, it is clear that th(>re is no proof in this case 
that tlie complainant was guilty of any laohes in applyinK for a patent, or 
that his imi^i'ovemcnt ever went into public u.se or was ou sale in this couutry 
before lie applieJ for his patent." 

Upon this claim other cases are cited by the plaintifï which it is 
not necessary to discuss, for the reason that in not one of them was 
the question we are discussing in issue. 

It is also argued by the plaintiff that while it must be admitted that, 
if another discovers the invention while it is being kept secret, the first 
inventor cannot patent it, yet, so long as no person does make a sec- 
ond discovery of it, the right to a patent remains with the first dis- 
coverer. No décision of any court is cited in support of this claim, but 
varions décisions are called to the attention of the court wherein ex- 
pressions like this are found : 

"It was not until after the. several patents aliove speeilied hnd been ob- 
tained by others * * » that Jliison, iiine years after liis alleged invention, 
couies forward to claim the exclusive right to ninke such .iars. If he origiually 
might hâve claimed it, he had slept too long."' Consolidated Fruit Jar Co. v> 
Wright, 12 Blatfh. 149, Fed. Cas. Xo. 3,1.'Î5. 

Bâtes V. Coe and Kendall v. Winsor are also cited in support of this 
claim. 

Upon expressions culled from thèse more or less applicable décisions 
is based this claim that while, if rights of third parties making the 
same discovery intervene, the first discoverer may not secure a patent, 
yet, if such private rights do not arise, the right for the patent contin- 
ues indefinitely. 

To grant this conclusion would be to go miich beyond the scope of 
any of the décisions cited to this court, and would do violence to the 
conclusion reached, as we hâve seen, by the Suprême Court in the 
cases cited, that the ])rimary and dominant jnirpose of the patent laws 
is the ])ublic one of promoting the useful arts and sciences by bringing 
into gênerai use discoveries which may be made from time to time by 
inventors. That private rights bave not intervened during the delay in 
taking out a patcîit cannot tharefore be conclnsive on this point, be- 
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cause the right of the public, the dominant rigfht created by the patent 
law, springs into existence as soon as the discovery is made, and does 
not wait upon a second discovery by another person. This pviblic 
right, being the ruling one of the law, is more potent to defeat the 
right to a patent on account of delay in applying for it, than any pri- 
vate right can possibly be. 

For thèse reasons, the décisions cited are not persuasive to the point 
that the right of an inventer continues perfect as against the public 
until private rights intervene to imperil it. 

It results from this discussion that the défense stated in paragraph 
14 of the defendant's answer will be sustained. The patent described 
in the bill will be decreed to be void because the discovery was used 
in the manner stated in the stipulation for almost ten years before the 
patent in suit was applied for, and was therefore abandoned, and also 
because the invention described in the patent was in public use more 
than two years prior to the application of the patent. 

The bill will be dismissed, at the plaintiff"s cost. 



KELLOGG SWITCTIHOARD & SUPPLY CO. v. DEAN ELECTRIC CO. et al. 

(District Coiu-t, N. D. Oldo, E. D. September 21, 1915.) 

No. 9. 

Patents <®=>'î28 — A'm.idity ok — T?{frinof;mrnt — Tior.KPirosE Transmitter. 

Tlie ]>ean patent, No. 087,499, for an impro-^ed téléphone transmitter. 
as to tlie clainis de.scrllnng tlie granule chamber as carrled on the dia- 
phragm, is void for want of novelty in view of the prior art. The re- 
maining clainis must be llmited to the précise cousti'uetlon described in 
the spécifications, drawings, and clainis, and, as so construed, hcM not 
infringed. 

In Equity. Suit by the Kellogg Switchboard & Supply Company 
against the Dean Electric Company and others. On final hearing. 
Decree for défendants. 

Curtis B, Camp and Jones, Addington, Ames & Seibold, ail of 
Chicago, 111., for plaintiff. 

F. O. Richey, of Elyria, Ohio, M. B. & H. H. Johnson, of Cleve- 
land, Ohio, and Charles A. Brown, of Chicago, 111., for défendants. 

CLARKE, District Judge. In this suit, the bill in which was filed 
March 4, 1905, infringement is claimed of claims numbered 1, 2, 
8, 9, 10, 11, 15, 16, and 17 of letters patent No. 687,499, issued to 
William W. Dean, dated November 26, 1S*01, for a claimed improve- 
ment of a téléphone transmitter. The usual injunction and account- 
ing are prayed for. The défendants deny the validity of the plain- 
tiff's patent, deny infringement, plead that it is manufacturing a 
transmitter under letters patent No. 793,928, issued to W. E. Hark- 
ness, dated July 4, 1905, and further plead public use and sale more 
than two years prior to the application for the patent in suit. 

That Dean came late into the transmitter field of invention, when 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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it was approaching, if it had not entirely reached, exhaustion, the 
record abundantly shows, and it also appears that he sought, not so 
much to produce an improved transmitter, as to construct one which 
would avoid infringement of satisfactory transmitters alregdy in use, 
notably the White and Stromberg-Carlson. The patent in suit is a 
combination patent, confessedly ail of the éléments used in complain- 
ant's transmitter had been long in use when the patent was applied 
for, and the only claim made in the case in which there is any real 
substance is described best in claim No. 7 of the patent in suit as : 

"The combination with a diaphragm eomprising a sheet of material havlng 
a portion deflected to form a recess or chamber of an électrode wlthln the 
chamber and moving with the diaphragm, a statlonary support, a second élec- 
trode mounted on said support and extending into said recess or chamber, 
and comminuted material in said recess or chamber betvveen said électrodes, 
substantially as described." 

The inventer déclares in his spécification that: 

The object of his invention is to "provide a téléphone which will be simple 
and compact in structure, and which will effectively prevent packing of the 
carbon granules, thereby overcoming an objection which is incident to most 
of the granular téléphones as comnionly constructed heretofore." 

Transmitters using granules of carbon in various forms between 
the électrodes of the transmitter had been in use for many years before 
Dean applied for his patent. But it is claimed that the carbon granules 
tended to adhère together or "pack," with a resultmg defective trans- 
mission of sound waves, and that Dean's problem was to prevent this 
or reduce it to a minimum. That he produced a combination of well- 
known éléments which gives good results is admitted, but that it is 
superior to several which went before is by no means proved. The 
most that can be claimed for the patent in suit, therefore, is that by a 
new combination of old éléments it produces what is claimed as an 
improved resuit. There is much évidence in the record tending to 
prove that whatever improvement the plaintiff's transmitter possesses 
is due not more to the adjustment of the granule chamber on the 
main diaphragm than to improved préparation of the carbon granules 
and minor refinements in construction. 

The 19 claims of the patent in suit may broadly be divided into two 
classes : 

First. Those which describe the chamber containing the granules as 
intégral with the main diaphragm of the transmitter by making use 
of it as a part of the chamber. The drawings ail relate to this form 
of construction in which the main diaphragm forms one side of the 
granule chamber. 

Second. The claims which describe the granule chamber as "car- 
ried" on the diaphragm. Several of thèse claims describe the "sup- 
Iplemental diaphragm as peripherally connected" with the main dia- 
phragm ; but this it seems clear enough was common in earlier trans- 
mitters, and as the connection is made in the patent in suit, it can serve 
no new purpose, since the construction obviously involves also secur- 
ing this supplementary diaphragm and the rear électrode, its stem and 
block, to the main diaphragm. That this can give a flexible connection 
to the supplementary diaphragm, which will contribute to the vibrât- 
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ing of the entire granule chamber, and so to the preventing of pack- 
ing, as claimed by one of the plaintiff's experts, seems entireJy fancifub 

The complainant clearly recognizes the line of démarcation which 
vve bave pointed out between the two sets of claims, and in this suit 
rebes wholly upon the daims which describe the granule chamber as 
"carried on" the main diaphragm. The expression, "carrying the gran- 
ule chamber upon the diaphragm," as distinguished from making it 
a part of the diaphragm when applied to the subject-matter of this suit, 
must mean, in the opinion of this court, that the granule chamber 
rests upon or against, or is in a measure supported by, tlie diaphragm, 
and not, as defined by plaintiff's expert, Jackson, "in the double sensé 
of supported in position by, or through and of caused to move with," 
whatever that may mean. 

Adopting the meaning which we bave given to "carrying the granule 
chamber upon the diaphragm," it is very clear that the construction 
(îescribed in the second group of claims of the patent in suit was an- 
ticipated in substance and form in White, No. 485,311. dated Novem- 
ber 1, 1892, Col vin. No. 513,305, and Stromberg-Carlson, No. 580,434. 
It is very significant in this connection that an expert so resourceful 
as Mr. Jackson could not be induced to describe a construction of a 
transmitter within the claims declared on in this suit, though often 
]iressed by counsel to do so. The suggestion is véhément that he at 
least thought it was not possible to do so without clearly infringing 
on earlier patents. 

As we bave said, Dean, the inventor of the patent in suit, came late 
into the transmitter field of invention, and the advancement, if there 
was any advancement, made by him upon what had gone before, was 
meager, and consisted solely in a slight new arrangement of parts — 
indeed, it is pointed out in the record with a good deal of plausibility 
that the Dean patent consists in a mère reversai of the parts of the 
White patent. Both the Stromberg-Carlson and the White patent had 
been highly successful commercially before Dean entered the field, and 
the record shows that the White construction is now much more large- 
ly used than the plaintiff's, or any other construction; it being the 
standard of the Bell Téléphone Company. 

Under thèse conditions it seems clear enough that the plaintiff 
should be limited to the précise construction described in its patent, 
and by this is meant the construction described in the spécification and 
drawings, as well as in the claims, ail read in the light of the state of 
the art to which the invention belongs. Card v. Colby, 64 Fed. 594, 
12 C. C. A. 319. This principle, so clearly stated by the Circuit Court 
of Appeals of this Circuit in D'Arcy v. Staples & Hanford Co., 16t 
Fed. 733, 88 C. C. A. 606, seems sharply applicable. I cannot bring 
myself to think that there is sufficient substance in any of the claims 
to merit attention or discussion, except possibly those which make the 
diaphragm an intégral part of the chamber in which are inclosed the 
carbon granules between the électrodes, and thèse are not involved in 
this suit. 

So far as the other claims are concerned (and they are the ones 
which it is claimed are infringed in this case), ï am of the opinion that 
they are void for want of novelty upon the références already given, 
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to which may be added Hunnings, 1878, Charollois, and Cousens ; 
No. 609,877. Because thèse claims are void, of course the claim of 
infringement cannot be sustained in this case ; but it may be said 
also that, restraining the other claims of the patent to the précise con- 
struction described in the spécification, drawings, and claims, the 
transmitter manufactured by the défendant cannot successfully be 
claimed to infringe the plaintiff's patent, as counsel for the plaintiff 
insist that it does. 

It is not necessary for the court to go further into this case, but I 
feel that I should express my opinion to the ettect that the testimony 
with respect to the téléphones and transmitters found in use at Greeley- 
ville, S. C, manufactured and sold by Mason and introduced as 
exhibits in this case, show a public sale and use of a transmitter with 
a granule chamber carried upon the main diaphragm more than two 
years prior to the application for the Dean patent, even when the most 
rigid rules as to the burden of proof with respect to such questions are 
applied. There is no doubt in the mind of this court that the men who 
described the purchase and use of the three or four téléphones at 
Greeleyville told the truth, and there is every reason to believe the 
testimony of Mason and Manning, supported as it is by the corre- 
spondence and invoices which are in évidence. The impression which 
the testimony of ail of the witnesses named makes upon this court is 
unqualifiedly that they are honest men, telling the plain truth, and 
it will be a sad day for the administration of justice when the testi- 
mony of witnesses is rejected as untruthful simply because they may 
hâve been served with notice that a claim will be made that some 
article they are manufacturing infringes another's patent ; and this 
is ail that is urged to cast suspicion upon men of certainly high stand- 
ing in business and in the communities in which they live. It is not 
necessary to a disposition of this case to find that there was a sale 
and use of the invention as it is described in the claims relied upon 
in this proceeding, but, if it were necessary, this court would not 
hesitate to so hold upon the évidence in the record. 

The construction covered by the patent under discussion in this 
case is very simple, and comprises but f ew éléments, yet the case bas 
been permitted by counsel to hang about the courts undecided for 
10 full years, and the record bas been burdened with more than 1,000 
pages by two experts called by the plaintiff. In thèse 1,000 pages 
there is scarcely an indication that either witness for a moment looked 
upon himself as called to candidly enlighten the court as to the few 
questions really up for décision. Their testimony would hâve de- 
lighted a dialectician of the Middle Ages with its exhibitions of skill 
in evading giving direct answers, but most of it is of no value at ail 
to a court in seeking to discover where the truth lies between the 
conflicting claims of the parties. The time this case bas been in court 
and the character of the record suggest very strongly that its pur- 
pose was not to secure a speedy settlement of a genuine controversy, 
but that it was intended rather as a menace, to be held in terrorem 
over the défendant and others who might hâve the temerity to enter 
this ail but exhausted field of invention. 
231 F.— 13 
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A more appropriate ending to this opinion cannot be made than 
by quoting from American Stove Company v. Cleveland Foundry 
Company et al., 158 Fed. 978, 86 C. C. A. 182, in which the Cir- 
cuit Court of Appeals of this Circuit impressively says : 

"We note that more than two-thirds of the nearly 1,000 pages In this 
recx)rd are taken up by the testimony of expert witnesses. * * • As a 
contest between gentlemen learned in the science of the subject, it mlght be 
Interestlng If one had lelsure, though It seems sometimes to run into very 
attenuated points. • * * It Is not the province of witnesses to advocate 
the cause of the party who calls them, nor to pass upon the questions of law 
and facts presented by the controversy. Frequently an expert wltness may be 
of much ald to the court in explalning matters whlch can only be appreclated 
and understood by leamlng higher than the ordinary; but hls province is 
to Instruct, and not to décide, and even the instruction is of uncertaln value 
when it is colored from standing in the place of a partisan for one of the 
parties. Usually the testimony of one compétent witness on each slde is 
enough to Insure a fuU and falr elucidatlon of what is recondlte in the case. 
The voice of a single teacher is worth more than a confusion of many tongues. 
And the expense is worse than useless." 

It results from this discussion of the évidence and the authorities 
that the bill of the complainant will be dismissed, and that the défend- 
ant will recover its costs. 



KELLOGG SWIÏCHBOARD & SUPPLT CO. t. DEAN ELECTRIC CO. et al. 

(District Court, N. D. Ohio, E. D. October 6, 1915.) 

No. 10. 

1. Evidence ©=3596(1) — Measube of Pboof — Effect of Delat in Peosecu- 

TION. 

That a case has been permitted to drag wlthout trial for 10 years re- 
qulres the party assertlng rlghts to establlsh them by clearer testimony 
than would be the case if he had dlUgently pressed hls clalm to a dé- 
cision. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2446 ; Dec. Dig. 
<S=»596(1).] 

2. Patents ®=>328 — Validitt and Infbinqement — Téléphone Swiichboasd 

Kelay. 

The Manson patent, No. 784,872, for a téléphone switchboard relay, 
clalms 1, 2, 3, 5, 6, and 8, held void for anticipation in the prior art, 
and also not infringed, if conceded valldlty. 

In Equity. Suit by the Kellogg Switchboard & Supply Company 
against the Dean Electric CompcUiy and others. On final hearing. 
Decree for défendants. 

Curtis B. Camp and Jones, Addington, Ames & Seibold, ail of Chi- 
cago, 111., for plaintifï. 

F. O. Richey, of Elyria, Ohio, M. B. & H. H. Johnson, of Cleveland, 
Ohio, and Charles A. Brown, of Chicago, 111., for défendants. 

CLARKE, District Judge. This is a suit in which the plaintiff 
claims infringement of United States letters patent No. 784,872, is- 
sued on the 14th day of March, 1905, to Ray H. Manson on an ap- 
plication filed on August 3, 1903, for an improvement in a téléphone 
switchboard relay. 

4=3F«r other cases aee sam* toplc A KET-NUMBER in ail Ke]r-Numbered Digest* k ludexea 
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The bill was filed in July, 1905. The first testimony was talcen in 
May, 1906, and the last was taken in March, 1915. There were years 
together in which no action whatever was taken in the case, and it is 
not surprising, therefore, to find that a record made up in this manner 
should be so confused and contradictory that it is difficult, if not im- 
possible, for a court to dérive from it a resuit satisfactory even to 
itself. 

[1] The fact that the case has been permitted thus to hang about 
the courts for 10 years without trial, while witnesses hâve died and 
the memories of the living as to important facts hâve failed, must 
inevitably require that the party asserting shall establish his riglits by 
clearer testimony than would be the case if he had diligently pressed 
his claim to a décision. Pending suits, more dead than alive, should not 
be permitted to extend statutes of limitation. After as well as before 
suit is instituted, equity aids the vigilant, not those who slumber on 
their rights. 

[2] Relays for various purposes, including that for which the one 
in suit was devised, were old in the art of telegraphy and telephony 
before Manson came into the field, and the changes which his patent 
makes in the constructions which had gone before are so slight that, 
unless they are of that rare class which, though seemingly slight, by 
their important results prove their originality and value, they should 
be looked upon as mère changes of form, suggested by expérience, rath- 
er than as springing from inventive genius. 

That the patent in suit does not cover slight changes which produce 
great results is for this court conclusively proved by the fact that the 
plaintiff, though it has owned this Manson patent since the date of 
its issue in March, 1905, has manufactured and sold as its standard 
relay for téléphone purposes the form which it was using before the 
date of the Manson patent, known as the Kaisling relay, manufactured 
under a patent applied for on October 17, 1901, and issued on March 
7, 1905 — only seven days prior to the date of the issue of the patent 
in suit. 

Thé changes of construction covered by the claims in issue in this 
case, viz., claims No. 1, No. 2, No. 3, No. 5, No. 6, and No. 8 of the 
patent, consist in extending the contact carrying ends of the switch 
springs forward to near the end of the magnet, and in extending the 
horizontal arm of the elbow lever rearwardly, so that it will engage 
the springs which it opérâtes at a point to the rear of the contact 
points, thus making thèse points more accessible and easier of inspec- 
tion than in the older form of construction. 

Other claims of the patent, not in issue in this suit, claim invention 
in a change in the form of the horizontal arm of the elbow lever, which 
consists in the cutting away of a considérable part of it, leaving only 
narrow strips or arms near the sides or edges of it. The ends of thèse 
rearwardly extending arms are connected by a pin properly insulated 
and so placed as to engage the spring which it is desired to move. The 
merits claimed for this construction are two : 

First. That the extending forward of the switch springs and the 
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extending rearwardly of the horizontal arm of the elbow lever gives 
an unobstructed view of the contact pomts and easy access to them lo 
an observer placed immediately in front of the instrument. This it 
is claimed is of value in searching for the cause of defective working 
when the relays are installed for use in the customary manner, side 
by side, and very close together. It is claimed that older constructions 
with the horizontal arm of the armature solid in a measure concealed 
some of the contact points, if there were more than one, and if the 
observer stood immediately in front of the instrument. 

Second. That it permits placing the vertical elbow of the armature 
doser to the end of the magnet than in earlier constructions and thus 
reduces the air space between the magnet and the elbow, thereby in- 
creasine the efficiency of the instrument. The évidence in this case 
shows that the armature is an instrument which rarely gets out of or- 
der. Convincing testimony to this effect appears in the advertisement 
of the plaintiff in Telephony of September 23, 1911, in which it makes 
a conspicuous feature in its advertisement of the Kaisling relay that 
no finger marks are to be seen in the dust accumulated upon the op- 
erating relay cases of exchanges in which the Kaisling relay is mounted, 
so seldom do they need inspection and repair. 

The claim of superior efficiency made by the plaintiff for the Man- 
son relay, because it permits of bringing the vertical arm of the arma- 
ture elbow doser to the end of the magnet than other constructions 
permitted, and so requires lighter current for opération, is stoutly af- 
firmed by the experts for the plaintiff, and just as confidently denied 
by experts for the défendant. In this state of the record, the fact 
that the plaintiff bas now for ten years continued to manufacture, use, 
and sell the Kaisling relay, placing upon the market, as the records 
show, several hundred thousand of them, while ail the tlme owning 
what it now daims is this superior Manson relay, of which it has 
manufactured in ail those years not to exceed 10,000, and those (a 
former chief engineer of the company testifies) were manufactured 
for the purposes of this suit, is évidence clearly sufficient to satisfy 
this court at least that the claim is not well founded and must be re- 
jected. 

That the Manson construction brings the contact points of the re- 
lay into a position more readily accessible for inspection and repair 
than are the contact points of the Kaisling relay would seem to be 
clear from inspection of the instruments; but hère again the conduct 
of the plaintiff through ail thèse years in not using the Manson relay 
and in continuing to use the Kaisling is of itself very strong évidence 
that the claimed advantage of the position of the contact points has 
been exaggerated, or that the claimed change of position of the con- 
tact points is not of any considérable importance in the art, either 
because inspections of relays are not frequently necessary, or because 
tests of them are made, not by looking at them, but by electrical tests, 
such that a view of the contact points is not necessary. 

The contribution of the Manson construction to the art at most 
consisted in lengthening the switch springs in one direction and in ex- 
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tending the horizontal arm of the elbow lever in the other ; and for 
the purposes of this suit that is ail, for there is no claim made in tins 
case that the spécial form given the horizontal arm of the armature is 
infringed by the defendant's construction. As we hâve said, relays 
in varions forms were in use long prior to Manson's claimed inven- 
tion, and whatever of merit there may hâve been in carrying the con- 
tact points forward, and in moving the point of engagement of the 
lever with the switch springs backward, seems to hâve been fully an- 
ticipated by the Tiurns relay, which it is stipulated is a part of the 
prior art, and bv the McBerty patent, No. 592,432, issued on October 
26, 1897. 

Thèse références seem to make it unnecessary to go into an analysis 
of the conflicting évidence as to the relative dates of invention of the 
Manson relay, and of what is known in this record as the American 
Electric relay, and without doing so we conclude that the construc- 
tion of the Manson patent was anticipated by Ikirns and McBerty, and 
therefore is without novelty and invention, and since the jjlaintiff has 
held the patent unused for now 10 years, while manufacturing and 
selling a type of relay which it is claimed in this suit the Manson is a 
great improvement upon, we are constrained to conclude that the ac- 
tions of the plaintiff are to be relied upon rather than its witnesses, 
and that the construction is wanting in any spécial utility. 

It may be added, we think with entire propriety, that one coming 
into t' field of invention as Alanson camiC into this field, when it had 
approached, if, indeed, it had not reached, exhaustion, must be con- 
fined to the précise construction which he sets forth in bis patent, and 
that for this reason, since the construction of the défendant differs 
c]uite as essentially from Manson's as 3,fanson's does from Kaisling's, 
even if the Manson paient were not void, it must be îield that the 
defendant's construction dces not infringe it. 

It results that the bill will be dismissed, at the costs of the plaintiff. 



KELLOGG SWITCHBOARI) & SUPPLY CO. v. DEAN ELECTRIC CO. et aL 

(District Court, N. D. Oliio, E. D. Xovember 2, 1915.) 

No. 12. 

Patents ©33.328 — Infkixgemext — Hakmoxic Sélective Signai.img System— 
Suit fok Infringement — Lâches. 

Tlie Dean patent, No. 779,53o, for a harmonie sélective signaling System, 
for use in the oiKu-ating of i)arty Une téléphones, hcld not infringed. 
Complainant also hctd barred from the right to relief by lâches in failing 
to diligently prosecute the suit. 

In Equity. Suit by the Kellogg Switchboard & Supply Company 
against the Dean Electric Company and others. On final hearing. 
Decree for défendants. 
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Curtis B. Camp and Jones, Addington, Ames & Seibold, ail of Chi- 
cago, m., for plaintiff. 

F. O. Richey, of Elyria, Ohio, M. B. & H. H. Johnson, of Cleve- 
land, Ohio, and Charles A. Brown, of Chicago, 111., for défendants. 

CLARKE, District Judge. This is a suit in which infringement is 
claimed of United States letters patent No. 779,533, applied for Junc 
14, 1903, and issned to the plaintiff, as assignée of William W. Dean, 
on January 10, 1903. A preliminary and final injunction and an ac- 
counting are prayed for. 

The bill in tliis suit was filed on March 23, 1906. The answer was 
filed on June 5, 1906, and then there was nothing filed in the case 
until May 11, 1907 — almost a year. Again nothing was donc in the 
case from October 1, 1907, to March 15, 1909, a period of almost one 
year and six months. Dépositions were filed in March, 1909, and in 
rebuttal in April, 1909, and then nothing more was filed until Decem- 
ber 18, 1912. The case bas hung along, more dead than alive, ever 
since. 

It is obvions that a chancelier should not weigh in golden scales the 
claims of a plaintiff who bas thns slept upon such rights as it may bave 
had. Equity aids the vigilant, but it leaves the slothful where it finds 
them — where they hâve voluntarily placed themselves. The Suprême 
Court bas said : 

"It Ims been frefiuently held that the mère nistitutioii of a suit does not 
of. itself relieve a person * * * of lâches, aiul that. if he fait in tlie dili- 
lifint prosecution of tlie action, the conséquences are the same as though no 
action had been begun." Johnston v. Standard Mining Co., 148 U. S. 370, i;-! 
Sup. et. 589. 37 L. Ed. 480, aiiproved in ternis Willai-d v. AVood, 104 U. S. 
.525, 17 Sup. et. 176, 41 L. Ed. 531. 

And lâches is a défense which can be niade without any pleading 
to support it. The Suprême Court, in a case often cited with ap- 
proval, says : 

"If the case, as it appenrs at tlie hearing, is liable to the objection by 
reason of the lâches of the com])hii)iants, the eourt will, ujKm that ground, 
be passive, and refuse relief. * * * Xothing can call forth this court into 
aetivity, but cotiseienee, good faith, and roasonable diligence. Where thèse 
are wantiug, the court is passive, and does nothing. Laclies and neglect are 
always discountenanced ; and therefore, from tl»^ begiuniiig of this jurisdie- 
tion, there vvas always a limitation to suits in tins court." Sullivan v. Porl- 
land, etc., R. R. Co., 04 U. S. 800, 24 L. Kd. ,324. 

If it were necessary to reach a just décision of this case, this court 
would not hesitate to décide that the plaintiff" bas shown such utter 
lack of diligence in the prosecution of its claims in this suit that it 
deserves in a court of equity neither the remedy of an injunction nor 
of an accounting. It is significant that tlie ]>reHminary injunction 
prayed for in the bill was never applied for. Ijut it is not necessary 
to place the décision of the court on this ground alone. 

The patent in suit is an elaborately detailed one, making 19 separate 
claims of invention, 6 of which, viz., claims Xo. 1, No. 3, No. 5, No. 
17, No. 18, and No. 19 are claimed to be infringecl bv the défendant. 
The patent is for a combination of well-known éléments, and relates 
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to claimed improvements in a harmonie sélective signaling System, 
wliich finds its most important use in the opération of party line télé- 
phones. It is not necessary in this opinion to go at length into the 
theory npon which harmonie sélective ringing of bells proceeds ; it is 
ail elaborately worked out and clearly stated in the Currier and Light- 
hipe patents, hereinafter referred to, and ail issued long prior to the 
filing of the application for the patent in suit. 

Ali of the éléments of the combination claimed in the patent in suit 
were, as we hâve said, well known and fully understood when the 
application for the patent Avas filed, and ail of them had been used 
in the same combination to produce the same resuit, though perhaps 
not so successfuUy as the plaintifï accomplished it. Clear proof of 
this is to be found in letters patent No. 246,374, dated August 30, 
1881, in letters patent No. 251,097, dated December 20, 1881, and in 
letters patent No. 425,594, dated April 15, 1890, ail issued to J. B. 
Currier; in letters patent No. 451,414, dated April 28, 1891, issued to 
A. Storer; and in letters patent No. 550,982, dated December 10, 
1895, issued to J. A. Lighthipe. To thèse should be added letters pat- 
ent No. 449,106, dated "March 31, 1891, issued to the American Bell 
Téléphone Company, assignée of John J. Carty. 

A detailed discussion of the state of the art prior to the application 
for the patent in suit would involve an opinion of very great length, 
and we shall therefore not attempt any such discussion. It is enough 
to say that a reading of the Currier and Lighthipe patents, hereinbe- 
fore referred to, makes it convincingly clear that both of thèse men 
understood the theory and principle upon which Dean proceeded in 
working out the harmonie sélective signaling system which he sought 
to cover by the patent in suit. That the Currier and Lighthipe Sys- 
tems were extensively used in actual practice for a long time there 
can be no doubt. It seems, however, that they were not as satis facto ry 
in the actual working as the Dean system, covered by the patent in 
suit, proved to be, and that at the time Dean's patent was granted, 
for one reason or another, they had substantially fallen into disuse. 

Counsel for the plaintifï argue this case as if the patent in suit were 
a patent on an improved form of reed or bell ringer, used in com- 
bination with an improved form of polarized bell, in such manner that 
the reed is constantly under the control of the ringing currents, there- 
by producing new and useful results. However, the claims relied on 
in the patent make no claim to any spécial construction of a reed 
tongue or bell ringer, or of a polarized bell, but, on the contrary, the 
feature of novelty which is alleged in each of thèse claims seems to 
consist in a reed tongue so tuned that the operative rates of actuation 
of the bells shall be "the natural rates of vibration of the reed tongues, 
as modified by the action of the gongs of the bells in being struck." 

The language just quoted is from the first claim of the patent, but 
it is repeated in terms in the third, fifth, and seventh claims, and in 
substance in the seventeenth, eighteenth, and nineteenth claims, and 
the claim to novelty seems to lie wholly in the supposed discovery 
that the natural rate of vibration of the reed tongue differs from the 
operative rate, and that successful opération of the system dépends 
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upon giving to the reed tongues, not their natural rate of vibration, 
but the liigher rate which results from the modification of the natural 
rate due to striking upon the signal bell or gong. That this was what 
Dean thought he had discovered seems clear from the déclaration of 
his spécification that: 

"It is practically impossible to operate a tuned bell * » * by means of 
an alteruating current of a frequency or pitcli coiTcsponcliug to the pitch or 
natural rate of vibration of the tuued reed foruiiug the tongue of the bell." 

That this "operative or résultant" rate of vibration of the reed is 
higher than the unmodified natural rate was declared by Currier and 
Lighthipe, who both recognized that the striking of the tongue on the 
bell tended to accelerate the speed of its vibration, and this is stated 
as a fact by Dean in claims No. 2 and Ko. 4 of the patent in suit, say- 
ing that : 

The "operative rates' of actuatlon of the bells is [being] higher thau the 
natural rates of vibration of the reed tongues." 

Assuming that the tuning of the reeds to the operative rate of vi- 
bration was the essence of what Dean thought he had discovered, it 
is suiîicient for the décision of this case to say that the System manu- 
factured by the défendant does not dépend for its successful opéra- 
tion upon the tuning of the reed tongues of the bells to an operative 
rate higher than their natural rate of vibration, but that, on the con- 
trary, the operative rate of actuation of the bell in the défendantes 
System is proved to be the natural rate of vibration of the reed tongues, 
unmodified by the action of the signal bell when it is struck. That 
in the defendant's System the reed tongues are actually operated in 
practice at their natural rate of vibration seems clearly enough es- 
tablished by the testimony in this record. 

It was perfectly understood by both Currier and Lighthipe that one 
of the chief difficulties in securing a practical harmonie sélective signal- 
ing System consisted in the adjusting of the rate of vibration of the 
reed tongue so that it would vibrate in synchronism witli the actuat- 
ing current, and since the rate of vibration could be modified at will 
by using movable weights on the reed, as was sometimes done, or by 
varying the weight of the hammer, or by varying the tlexibility of the 
tongues, it would seeni that the solution of the probleni of arriving 
at a construction of the reed tongues, which would eliminate that diffi- 
culty, was to be found in the course of very simple experiments, not 
rising to the dignity of invention. 

The testimony in this case, while conflicting, as is usual in such 
cases, seems to establish clearly enough that in the patent in suit a 
rate of vibration of the reed was found v^diich in practice worked more 
satisfactorily than what had gone before, and that in the System used 
by the défendant a dilïerent rate, namely, the natural rate of vibra- 
tion of the reed, was found equally practicable when used in the com- 
bination of éléments adopted by the défendant. It should be said, 
also, that it is open to very serions doubt whether the superiority in 
the opération of the System of the patent in suit over the Currier and 
lighthipe Systems was not due to improvements in the current gen- 
erating and other appliances used in operating the System, which had 
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gradually developed during the 24 years vvnich elapsed between the 
issuing of the Currier patents and the patent in suit, and during the 
10 years which elapsed between the issning of the Lighthipe patent 
and the patent in suit, rather than to any improvement springing from 
the combination described in that patent. Those were years of great 
advance and refinement in the development of electrical appliances of 
ail kinds, and especially of siich as it was necessary to use in the op- 
ération of such a System of signaling as is under discussion in this 
case. 

The long years that this case has been hanging about the courts 
hâve i"esulted in the accumulation of a mass of conflicting testimony and 
théories, especially of expert testimony and théories (for the pkintiff, 
447 pages, Smythe in 1907, 110 pages, and Dunbar in 1911, 337 pages; 
and for the défendant, Miller and Slough, 216 pages, in 1908), respect- 
ing what seems to be a very simple matter, when the development of 
the art shown in the patents of Currier and Lighthipe had once been 
attained. The advance which the patent in suit made, if it made any 
advance, on what had gone before, seems to this court of such char- 
acter that the work of Dean with respect to the patent in suit con- 
sisted rather "in inventing a patent than in patenting an invention," 
and therefore, if the patent is allowed to stand at ail, it should not be 
given a scope beyond the précise letter of its claims. 

The resuit of this discussion of the case is that because of the lâches 
of the plaintifï, and also for the reason that the construction of the 
défendant does not inf ringe the patent in suit, the bill will be dismissed, 
and the défendant will recover its costs. 



LAXDP: V. STERNBERG. 

(District Court, E. D. New York. March 4, 191G.) 

Patents iS=>328 — Validity and Infringemekt — Sasii Lock. 

Tlie Lande patent, No. 1,102,519, for a sasli IocIj, claims 1 and 2, held. 
valid and infriuged by tlie device of the Sternberg patent, No. 1,103,629. 
The latter patent, if valid as covering an improvement over the Lande 
device, held not infringed. 

In Equity. Suit by Max Lande against Moses J. Sternberg, with 
cross-bill. Decree for complainant. 

Samuel Silbiger, of Brooklyn, for plaintifï. 

Goldstein & Goldstein, of New York City (Abraham Lipton, of New 
York City, of counsel), for défendant. 

CHATFIELD, District Judge. This action présents a peculiar dis- 
agreement between two men whose business relations arose from plans 
by which the défendant was to advance money and to receive an in- 
terest in a business or corporation, to put upon the market a device 
which the plaintifif had invented and for which he had already applied 
to the United States government for a patent. His application was 

®=3For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Dlgests & lude-xes 
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filed upon the llth day of October, 1913, and the patent was not is- 
sued until the 7th of July, 1914, under No. 1,102,519. 

In January or February of 1914, the plaintiff and défendant met 
together while attending services at a synagogue in Brooklyn, and the 
plaintiff, Lande, then communicated to the défendant the proposition 
that the défendant make an investment in putting upon the markei 
the device for which Lande had made the patent application. The 
défendant was interested, and it appears that certain models or saniples 
were prepared and inquiry started as to the possibilities of sale and 
manufacture. 

The device of this patent is a post or boit, intended to pass above the 
lower sash of a window into a socket or keeper fastened to the upper 
sash of the window. It is held in place by a bracket attached to the 
window jamb. Lande's application and the patent as issued contained 
a spring in tlie head of the boit, which would normally maintain the 
boit in the locked position, unless held back by means of a pin sliding 
in a rectangular-shaped slot. The présence of this spring insured the 
necessity of drawing the knob away from the window or out into the 
room before this pin could be turned into the crosswise portion of the 
slot, 

It soon became évident to the men attempting to manufacture and 
sell the device that the cost of production was greatly increased by the 
complexity of the parts containing the spring, and that the spring was 
unnecessary. The protection afforded by the slot and pin could be 
obtained, even if the additional force necessary to withdraw the boit 
against the spring were not reciuired, and if the slot was placed only 
in the keeper or socket, instead of also in the outer shell or casing of 
the boit itself. 

The évidence indicates that a suggestion to this effect came from 
one of the mechanics, Vv'ho was interrogated about making the device. 
In the meantime a meeting of other men connected with the plaintiiï 
and défendant in their church and business associations was held, to 
form a corporation to manufacture and sell the device, but a dispute 
arose as to the amount of stock which the plaintiiï and défendant, re- 
spectively, were to bave as individuals, and the défendant seems to 
bave conceived the idea of putting upon the market for himself the 
sash lock in the simplified form, which was the natural developmeni 
of the suggestion to omit the spring and to change the position of 
the slot. 

After difficulties had arisen between the plaintiiï and the défendant, 
and while the défendant had in bis possession many of the articles 
which had been made up for the intended joint use of both men, the de- 
fendant made an application to the l'atent Office, upon the 29th of 
May, 1914, and a patent was allowed him upon the 14th day of July, 
1914, for the simplified form of window lock, which had grown oui 
of the attempt to manufacture the device as invented by Lande, but 
with one new feature. 

This change was to construct the bracket in two parts, pivoted to- 
gether so that the weight of the boit would cause the outer part of 
the bracket to rotate with the weight of the boit when not locked, and 
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thus to allow the boit to hang down straight (instead _of sticking out 
into the room from the window jamb) when the window was not 
locked. 

Claims 1 and 2 of the Lande patent, which was issued seven days 
earher, are as f ollows : 

"1. A sash loek, comprlslng a window bearing, a boit slidable thereln, and 
having a bit, a sash, a keeper on Uie sasli having a bit-slot and adapted to be 
engaged by the holt, and means for closing said slot. 

•'2. A sash lock, comprising a window bearing, a boit slidal)!e therein, and 
having a bit, a latch having a plug, and a keeper adapted to reeeive the boit 
and having a bit-slot adapted to be closed by the plug." 

(The other claims include the spring knob or head.) 
Claims 1 and 2 of the Sternberg patent, issued on the 14th day of 
July, 1914, are as follows : 

"1. A window fastener, comprising a socket in a sash, a boit adapted to 
engage therewith, and a pivoted bracket in which said boit is carried and 
adapted to slide, for the purpose set forth. 

"2. A window fastener, comprising a boit, a bracket pivoted to a window 
frame and in which said boit slides, and a plurality of sockets in the uijper 
sash, the boit passing f reely over the top of the lower sash and engaging the 
sockets In the upper sash." 

It will thus be seen that Sternberg claimed the pivoted bracket as 
a feature of his invention, and that Lande was allowed a patent for 
the other features of the sash lock (but without describing the spring), 
which had proved to be the mechanical or financial objection to plac- 
ing a cheap and simple device upon the market. In the meantime, how- 
ever, and according to the testimony with the knowledge of both Lande 
and Sternberg, plans had been made to apply for another (Canadian) 
patent, and upon the 21st day of May, 1914, Lande signed the applica- 
tion. This was filed in the Dominion of Canada, and a patent was 
issued on October 13, 1914, in which Lande describes the sash lock in 
substantially the form of the Sternberg device, without the pivoted 
bracket. Claim 1 of the Canadian patent is as follows : 

"1. A sash lock, comprising a window bearing, a boit slidable and rotatable 
therein, and having a bit, a sasli, a keeper on the sash having a bayonet slot 
adapted to be engaged by tlie bit, and means for checking the rotation of 
the boit while in engagement with the keeper." 

No expert testimony has been presented. None of the filed wrap- 
])ers are before the court, and the witnesses hâve testified entirely 
from the standpoint of laymen, leaving the interprétation of the pat- 
ents and of the inventions to the court. 

It must be assumed, therefore, in the absence of anything to the con- 
trary, that the parties understood what the language of their ap- 
plications and claims purports to mean. It is évident that the patent 
issued to Sternberg for a window lock, with the rotatable or swivel 
form of bracket, in combination with the slot arrangement of the boit 
and keeper, might be held a patentable invention or improvement even 
over the Lande patent, if otherwise allowable. 

As has been said in the case of Garrison v. Eagle Wagon Works, 

229 Fed. 159, — - C. C. A. , the mère allowance of a patent does 

not show that nonc of the earlier patents could be cited as anticipa- 
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lions. Nor is the fact thaï the Patent Office is not shown to hâve sug- 
gested an interférence between Lande and Sternberg conclusive proof 
as to the amount of originality in the Sternberg patent, which was 
evidently later in conception than that of the original device, as shown 
by the Lande applications for the United States patent and the Ca- 
nadian patent as well. 

As between Lande and Sternberg, Lande was certainly the prior 
inventer of everything which he can claim Ijefore January, 1914, when 
he first bronght Ihe matter of a sash lock to Sternberg's attention. 

The plaintiff charges infringement by the défendant through the 
use of devices made in accordance with the Sternberg patent, in the 
forni in which those ideas hâve been and are commercially placed up- 
on the market, and in the form in which élimination bas simplified the 
device. The défendant, on the other hand, not only dénies this charge 
of infringement, but bas claimed as original invention on his part, the 
simplification of the Lande device, and the improvement by the rotat- 
able or swivel bracket. He in turn charges infringement by Lande in 
adopting the use of the solid boit which is the simplified' device of 
his own (that is, Lande 's) patent. The défendant mentions in claim 2 
a "phirality of keepers." This is shown by I^ande, but the défendant 
connects the keepers by a métal plate, vvdiich does not involve inven- 
tion. 

As between Lande and Sternberg, the Lande patent seems to be 
sufficient in conception and disclosure to cover the form of device 
with the spring omitted. The simplified structure is merely the équiv- 
alent, in ail of the patentable éléments, of the structure which Lande 
in effect complicated by adding the spring. 

It further is apparent that Lande appreciated the fact that the 
patentable éléments of his structure could be comprised in a device in 
which the spring or an équivalent theref or might take a différent form ; 
and, as is shown in the claims cited, he did not limit himself to the 
spring construction. Lr this sensé of the I^^ande patent, Sternberg 
is evidently an infringer, and is entitled only to the rights of an in- 
venter of an improvement over the Lande patent. On the other hand, 
the idea of the swivel is original in combination with the other parts of 
a device of this sort, and is patentable if it involves invention. No prier 
art has been presented to indicate v/hether the conception was a mère 
mechanical change from earlier patents, except the Lande patents. 

As between Lande and Sternberg, Sternberg would not seem to 
be entitled to charge infringement of his patent by the présent form 
of the Lande device. The claim in the Sternberg patent for the com- 
bination of the Lande lock with a pivoted or swivel bracket is clearly 
not infringed, and Sternberg does not show any right, as inventer, to 
the lock without the spring. 

The testimony of the défendant and his lack of understanding of 
the mechanical principles involved made it évident that any invention 
by him must hâve been entirely a mental concept, which he could not 
illustrate or explain other than by model, and he has shown no ability 
to distinguish the éléments of a patentable claim, or to diflferentiate 
between the claims of the patents which he actually received from the 
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claims of the patent vvhich was issued to Lande. His application, 
drawn by the attorney from a device or model, may not even be valid 
as a patentable combination, if the only concept in the mind of the in- 
venter was the rotation or bending dovvn by hinge or pivot of a post 
jutting out into the room when not in use. But that question is not 
before the court. Through the présentation of the model to his pat- 
ent attorney, Sternberg was enabled to file an application for a com- 
bination, which has been allowed, and considered an improvement over 
the Lande patent in the simplified form without the spring. 

Under thèse circumstances, the only decree which can be entered 
in this case is to hold the Lande patent valid and infringed by Stern- 
berg, inasmuch as Sternberg had no rights to use his improvement upon 
the Lande device, unless he obtains Lande's consent to the use of the 
original Lande patent. 

The counterclaim should be dismissed for noninfringement of the 
Sternberg patent, even presuming that to be valid as an improvement. 



TITUS et al. v. TJ-MTED STATES SilEI.TIXG, KEFINING & MINING 

EXI'LOKATIOX CO. et al. 

(District Court, S. D. New York. January 2-1, 1016.) 

l. COBl'ORATIONS <S=^574 — EeOKGANIZ.\TIOX — CONTRACTS BY BONDHOLDERS' 

Commutée — VAuniTY. 

A majorlty of the tondholders of a corporation whose assets consistée! 
of tlie capital stock of certain mlnins corapanie.s deposlted thelr bonds 
witli a commlttee to be usetl in carrylns out nny reorsanization plan they 
mlglit approve. The commlttee entered into a contract with défendant 
coii>oratiou by which the latter agreed to advance nioney for reorganiza- 
tion purposes and also to expend not exceedlng $200,000. In exploration 
of the mininj! property. It was to he the sole judge of the niauner and 
extent of sucli exploration with the rlght to abandon the work at any time 
in its discrétion, and was to be secured by a pledge of ail the property of 
the first corporation which the commlttee agreed to buy in at foreclosure 
sale. Without notifying the bondholders of this contract, the commlttee 
subniitte<l to them a plan of réorganisation, which was approved, by which 
the eommittee was to organize a new corjioration to own the property 
bought in, but which authorized the commlttee to ereate prlor liens not 
to exceed $300.000, for any purpose which the commlttee in its "uncon- 
trolled discrétion" should deeni wise or necessary for the protection or 
development of the property. The agreement with défendant was carried 
out, and to secure it the commlttee pledged ail the property it purehased 
at the foreclos.ure sale. Défendant abandoned the exploration work and 
sold and bought in the stocks so pledged. Held, that such contract and 
the pledge and sale of the stocks thereunder were void because the 
commlttee had no authority originally to make the contract, and under 
the approved plan and agreement its authority to ereate indebtedness 
extended only to such as in Its "uncontroUed discrétion" was necessary 
for the protection or development of the property, whereas by the con- 
tract it had deprived itself of ail discrétion as to the amount to be expend- 
ed or the manner of Its use ; that the pledge was valid only to the extent 
that it secured advances made for purixises of the reorganizatlon which 
was within the committee's authority. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2297-2303 ; 
Dec. Dig. <S=»574.] 

Sz^For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digesis & Indexes 
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2. COBPOEATioNS ®=>574 — Reobganization — "Pkiok Liens." 

The words "prlor lien," as used In a proposed plan for reorganizatîon 
of a corporation providlng that the property of the old company should 
vest In a new one free and clear except for a prlor lien to be created by 
the committee, mean a first or superlor lien, and not one necessarily anté- 
cédent In tlme. 

[Ed. Note.— For otlier cases, see Corporations, Cent. Dlg. §§ 2297-2303 ; 
Dec. Dlg. <®=3574.] 

In Equity. Suit by Edward H. Titus and others, as executors, etc., 
and others, against the United States Smelting, Refining & Mining 
Exploration Company and others. Decree for complainants. 

Otto C. Wierum, Jr., of New York City, for complainants Titus 
and others. 

Fredric W. Frost, of New York City, for complainants Deckand 
and others. 

Thomas Mills Day, of New York City, for complainants Denison 
and others. 

Wing & Russell, of New York City (Philip W. Russell and Burt 
D. Whedon, both of New York City, of counsel), for défendants. 

MAYER, District Judge. [ 1 ] This suit is brought by varions bond- 
holders of the Alaska-Ebner Gold Mines Company (hereinafter called 
"Alaska-Ebner"), on behalf of themselves and ail other certificate 
holders under a deposit agreement and reorganization plan of bond- 
holders of Alaska-Ebner dated September 11, 1913, who shall make 
themselves parties to the suit and contribute to its expenses. The 
relief asked for, briefly stated, is: (1) That a certain agreement dated 
June 30, 1913, and a supplemental agreement dated December 30, 
1913, between the défendants, be adjudged usurious and void and 
canceled; (2) that it be decreed that the défendant company (herein- 
after called "Exploration Company") surrender 100,000 shares of 
stock of Ebner Gold Mining Company (hereinafter called "Ebner"), 
and 1,000 shares of stock of Humboldt Mining Company (hereinafter 
called "Humboldt"), to a receiver toi be appointed for the benefit of 
plaintiffs and such others similarly situated as may come in; (3) that 
Exploration Company be enjoined from selling or offering to sell, or 
otherwise disposing of, thèse shares of stock; and (4) that the plain- 
tiflfs may hâve such other relief as may be in accordance with justice 
and equity. 

Alaska-Ebner Gold Mines Company was a Maine corporation which 
owned the entire capital stock of Ebner and of Humboldt and 55 per 
cent, of the capital stock of Bristol Consolidated Mines & Smelting 
Company (hereinafter called "Bristol Company"), and thèse stocks 
constituted practically its only assets of any value. On December 19, 
1912, the situation of the company was that receivers'in equity had 
been appointed by the District Court of the United States for the 
Southern District of New York; that there were outstanding a large 
bond issue and current liabilities to a substantial amount in addition 
to those secured by collatéral. On that day, a bondholders' protective 
and reorganization committee issued what is known as circular No. 1, 

<S=5For other cases see same toplc & KBY-NUMBER ip ail Key-Numbered Digests & Indexes 
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in which the committee set forth the history of the company, a brief 
description of properties in which it was interested, a gênerai state- 
ment of securities outstanding and current liabilities, and varions con- 
clusions and recommandations of the committee. The circular stated 
that for several months negotiations had been carried on with repré- 
sentatives of the United States Smelting, Refining & Mining Com- 
pany, with a view of interesting that company in the Alaska-Ebner 
enterprise. The company just mentioned is a différent company f rom 
Exploration Company, but is substantially the same concern so far as 
affects the questions in this suit. Exploration Company is in the busi- 
ness, as its name implies, of investigating and exploring mines, and 
apparently the other company, among other things, takes up projects 
approved or recommended by Exploration Company. It was pointed 
eut in this circular that the only, security for the outstanding bonds 
consisted of (1) an abandoned copper mining property in California; 
(2) 55 per cent, of the stock of Bristol Company; (3) $159,600 par 
value ont of a total of $500,000 par value of the stock of the Ebner. 
It was also stated that the water power of Ebner was of considérable 
value but liable to be lost by nonuser, and that a resumption of opéra- 
tions requiring the use of this water must take place within a reason- 
able time in order to retain the right to it. 

The committee pointed out that to save the situation it was necessary 
(1) to secure the balance of the stock of Ebner of which the trustée 
then controlled only about 31 per cent.; (2) to secure certain shares of 
stock then held as collatéral security for a loan to Alaska-Ebner; (3) 
to settle loans amounting to about $115,000 made by various parties 
to the Alaska-Ebner for which they held about $662,000 of bonds as 
collatéral security ; (4) to expend a sum not to exceed $200,000 in ex- 
tending the tunnel on Ebner property and thoroughly exploring the 
ore deposits; (5) if ore deposits were found in quanti ty and of 
quality to warrant a large opération, to secure capital to develop the 
mines. The committee further stated that, in view of the complicated 
condition of the company's affairs and the uncertainty as to the possi- 
bilities of the future, it seemed impracticable to suggest a complète 
plan of reorganization at that time. It expressed the hope that a 
development company might be organized with Winslow and Rice of 
the Smelting Company controUing it, and stated that if a plan of 
organization could be prepared, to which the stockholders of the com- 
pany would assent, money might be obtained to put the company on 
its feet, but, if not, then that it was apparent that the interests of the 
bondholders covild only be protected by a foreclosure of the existing 
mortgage and the purchase of the propert}^ for account of the bond- 
holders. The circular ended with the usual request for a deposit of 
bonds. 

From the foregoing, it will be seen that this was, in substance, the 
customary form of address by a committee of bondholders, merely 
tentative in character and leaving the whole subject of future action 
in any definite way to future events and developments. 

On June 28, 1913, an order was made by the District Court approv- 
ing a contract between the receivers and one H. W. Martin, dated 



208 231 FEDERAL REPOUTER 

May 27, 1913. That contract provided that Martin shouM proceed to 
do ail such work upon the properties of Ebner and Hnmboldt as 
should be designated by tbe engineer of tbe receivers, with the ap- 
proval of Martin, and tbat Martin should fnrnish ail the materials and 
appliances necessary for that purpose; that Martin should not be 
required to expend any sum in excess of 8200,000, should complète 
the work within 12 months; and that the receivers should issue their 
certificates in the requisite sums in an amount not to exceed $300,000, 
bearing interest at 6 per cent, and payable 18 months from the date 
of the first issue thereof, or upon any earlier date at the option of the 
receivers, and upon any sale pursuant to a decree of foreclosure of 
the property covered by the mortgage of the Alaska-Ebner. The con- 
tract further provided that the receivers were to deliver to Martin 
their certificates in varions amounts mentioned, and for such further 
sums as had been advanced by Martin to purchase preferred or under- 
lying claims against Alaska-Ebner and certain stock and securities, the 
amount of which advances aggregated $60,272.41 and interest, as weil 
as certificates for the work, labor, and services to be performed by 
Martin. It was further provided that the receivers were to deliver 
and pledge to Martin, upon the surrender thereof, ail of the preferred 
or underiying claims, stock, and securities of every kind, which he 
then held as security for bis advances, and that tliese claims, stock, and 
securities were to be security for the receivers' certificates, pursuant to 
the order of court dated May 21, 1913. 

It will be noted that tlie contract conteniplated that Martin should 
not be required to expend more than $200,000, and that the receivers 
were authorized to issue their certificates in an amount not to exceed 
$300,000. 

On June 30, 1913, as the resuit of negotiations between the com- 
mittee now consisting of five members (hereinafter called the Chap- 
man Committee) and the représentatives of lîxploration Company, an 
agreement was entered into between the Chapman Committee and Ex- 
]3loration Company. This agreement recited that Alaska-Ebner owned 
the entire capital stock of Ebner and Humboldt and 55 per cent, of 
the capital stock of Bristol Company, was vvitîîout funds or crédit ta 
operate its controlled companies, had issued $1,615,000 par value of 
first mortgage 7 per cent, bonds, whereof about $843,000 were out- 
standing for value, and about $662,000 were trcasury bonds pledged 
as collatéral to lonns aggregating, with interest, about $150,000, and 
that about $110 000 were in the treasury, ail of which bonds were in 
default of principal and interest and were secured by the pledge of 
ail the stocks and other assets of the company ; that the value of the 
bonds depended chiefly on the value of Ebner, which value was un- 
known and could not be determined except by exploration and de- 
velopment work, estimated to require two years and $200,000 and, if 
value was proven, could not be extracted except by an expenditure of 
additional money estimated at upwards of $2,000,000; that the hold- 
ers of the bonds were unable or unwilling to contribute snfficient money 
to improve the property .or develop it ; and that the Chaiiman Com- 
mittee had on deposit with it upwards of 60 per cent, of bonds subject 
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to the right of the depositors to approve and enter into or reject and 
withdraw f rom any plan of reorganization the committee might submit. 
It was further recited that the committee solicited Exploration Com- 
pany to undertake the exploration work upon terms proposed by the 
committee. Thereupon it was agreed as foîlows : 

The committee was forthwith to submit to the depositing bondhold- 
ers a plan of reorganization "pursuant to the terms hercof " ; upon 
approval and acceptance of the plan by not less than 90 per cent, in 
amount of the $1,505,000 outstanding bonds, the agreement was to 
become effective and binding on the committee and on ail of the con- 
senting bonds. The plan of reorganization, in addition to providing 
for the $843,000 of bonds of Alaska-Ebner, was to include and pro- 
vide for the taking over by the committee or in its behalf, the $150,- 
000 of loans collateraled by the $662,000 par value of bonds. 

On the agreement becoming effective, the committee was to procure 
as quickly as may be, at the hands of the trustée of the mortgage, a 
foreclosure sale of the collatéral, and at such sale was to purchase 
the collatéral provided the cash required over and above the distribu- 
tive share of the committee's bonds, available as pro tanto payment of 
the bid price, did not exceed $25,000, and this amount Exploration 
Company agreed to advance as well as such additional cash at its 
option as it saw fit. The committee, if it acquired the mortgaged 
property at foreclosure, was to hold and manage the same until the 
completion of exploration work, but not later than March 31, 1915, 
which date, or any earlier date at which the exploration work was 
completed, was to be the date of organization of a new company. Ex- 
ploration Company, as soon as convenient after the agreement became 
effective, was to begin exploration work upon Ebner, and from time 
to time provide such amounts, up to $200,000, as in its uncontrolled 
discrétion it deemed necessary to ascertain the ore body and values 
of the property, and Exploration Company was to be the sole judge 
of the extent to which the exploration should be carried and the man- 
ner in which it should be done, and could discontinue and abandon the 
work whenever, in its uncontrolled judgment and discrétion, such 
abandonment was justified by the facts then existing. The committee 
was to procure tO' be executed, in such manner as to constitute a valid 
first lien upon the assets and property purchased by the committee at 
foreclosure and to deliver to Exploration Company, obligations so 
secured either of itself or of the subsidiary companies covering al! 
advances made by Exploration Company to acquire underlying liens 
and claims and any other advances Exploration Company might make 
in connection with the agreement. Exploration Company, in the 
event its exploration showed, in its sole discrétion and judgment, ore 
values available for opération on a large scale, was to so report to the 
Committee and to estimate the amount of money necessary for plan, 
equipment, development, and working capital. The committee on 
the judgment of Exploration Company was to transfer ail of the 
property acquired by the committee at foreclosure to a new company 
to be organized by the committee for the purpose. This new company 
was to hâve an authorized capital stock of $7,500,000 and an author- 
231 F.— 14 
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ized issue of $4,000,000 first mortgage bonds, and the considération 
f rom the new company to the committee for the committee's property 
so sold and transferred was to be $993,000 par vaUie of the bonds and 
.ail of the capital stock of the new company. Certain other détails 
were set f orth which it is not necessary tO' repeat. 

This agreement of June 30, 1913, was never made known to the de- 
positing bondhoklers. No explanation appears in the testimony as to 
why this agreement was not made known. It is not suggested that 
■either the Chapman Committee or Exploration Company had any 
fraudulent or improper purpose in not disclosing the contents of this 
agreement, and it may be that there was some good business reason 
for not so doing ; but, whatever the reason is, it does not appear. 

On June 30, 1913, there was no power whatever on the part of the 
Chapman Committee to make any binding contract, and the agreement 
recognized this situation; for one of the récitals shows that the de- 
posit of bonds was subject to the right of the depositors to approve or 
reject the plan of reorganization, and it will be remembered that one 
of the provisions of the agreement was that the committee should 
submit to its depositing bondholders a plan of reorganization "pursu- 
ant to the ternis hereof." 

[2] Under date of September 11, 1913, a plan and agreement of 
reorganization (hereinafter called the "September Plan and Agree- 
ment") was put out by the Chapman Committee. A suit to foreclose 
tlie mortgage had been begun on or about April 2, 1913. The plan 
called attention to the fact that the mortgage was being foreclosed, 
and that it was the plan of the committee to purchase property at fore- 
i'iosure sale, and then the plan stated : 

"If such property is purelmsed by tlie coimuittee it is proposeci to organlze 
.:i new eompnny and to vest In it the ownership and eontrol of ail the property 
■of the conipauy which your committee may acqnire at foreclosiire sale or oth- 
trwise free aud elear except for a prior lien of not exceedlng $300,000 to be 
■created by the committee and coveriug such cash as may hâve been exi)ended 
to acquire underlying liens and for exploration work. The committee may in 
its absohite discrétion defer the organlzation of the new company and the issue 
and distribution of the securities thereof until the completlon of the explora- 
tion work now under way, and the necessary linaucing of the new company.'' 

The distribution of the securities of the new company was sub- 
stantially the same as that contemplated in the agreement of June 30, 
1913. The agreement annexed to the plan had many provisions quite 
iisual in such agreements, most of which it is unnecessary to set forth, 
but référence to some of which will be made later. The depositing 
bondholders thus had before them circular No. 1, the varions court 
proceedings including the pending mortgage foreclosure and the Mar- 
tin contract, and this plan of September 11, 1913. 

It will be noted that the committee proposed the organization of a 
Jiew company which was to own the property bought by the commit- 
tee at foreclosure free and clear except for a prior lien of not ex- 
ceeding $300,000. The word "prior" does not mean antécédent in 
time, but must receive the meaning familiar in papers of this char- 
acter, namely, a first or superior lien. The sentence in question is 
susceptible of the interprétation that this $300,000 was to cover such 
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cash as, in the committee's opinion, it was likely would be expended 
by the time the new company was organized, in acquiring underlying 
liens and for exploration work, and that the new company, ont of 
wliich the bondholders were to get possibly a good bond for a bad one, 
would not be incumbered beyond $300,000. Now, $300,000 was the 
amount mentioned in the Martin contract, and this may hâve been 
the gauge of the situation in the opinion of the Chapman Committee. 
On the other hand, an interesting computation may be made by taking 
the figures on defendant's Exhibit No. 4 of various amounts due down 
to September, 1913, and it will be found that the obligations with 
interest run roughly from $80,000 to $90,000. I could give the ac- 
curate figures, but I do not know whether the crédits against Martin 
at the bottom of the page on defendant's Exhibit 4 were in 1913 or 
1914. 

It may be that the Chapman Committee estimated that the obliga- 
tions for underlying liens and Martin's work would be $100,000 in 
round numbers, and as the estimate of Exploration Company under 
the contract of June 30, 1913, was that the exploration work would 
cost $200,000, the committee may hâve figured that the first lien 
would not exceed $300,000; but, whatever the basis of the estimate, 
the figure mentioned was "not to exceed $300.000." 

It is immaterial whether the duty of the depositing bondholder ended 
with his reading of circular No. 1 and the September Plan and Agree- 
ment, or whether he is presumed, as matter of law, to hâve read the 
various papers on file in the District Court including, among others, 
the Martin contract. From none of thèse would he bave gained an 
impression other than that it was the estimate and intention that the 
property would be incumbered to an extent of not to exceed $300,000. 
It would never hâve occurred to him that the Chapman Committee 
had abdicated ail right of exercising its judgment and its visé over 
expenditures so as to confer upon Exploration Company the power to 
spend any money it deemed proper in its uncontrolled discrétion and 
to further empower Exploration Company to act as the sole judge of 
the extent to which exploration should be carried and to authorize 
Exploration Company to discontinue and abandon exploration when, 
in the uncontrolled judgment and discrétion of that company, such 
abandonment was justified by the facts then existing. In other words, 
this contract of June 30, 1913, stated colloquially, amounts to this: 

"Gentlemen of the Exploration Compans', explore to sucli an extent as you 
deem proper; stop when you please; we herewith estop ourselves from ques- 
tionlng either the amount of or neeessity for your expenditure.s or your dé- 
cision to continue or abandon. We pledge the property of the company which, 
in effect, is the property of the depositing bondholders, to you and if you stop 
exploration you may corne down on us hy foreclosing the pledge and we can- 
not and shall not hâve anything to say even though in our judgment you hâve 
spent too much money or you hâve stopped before you should." 

Now, I am not to be understood as saying that this may not hâve 
been the only contract which the Chapman Committee could bave 
made, nor that the Chapman Committee, in the circumstances, was not 
fortunate to get anybody to risk large sums of money on so spécula- 
tive an enterprise. Eikewise, I am not to be understood as saying that 
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Exploration Company did anythingf else tlian fair business judgment 
and caution would dictate. I do not regard the contract, as such, as 
in any manner open to criticisni had it been between individuals or 
l)etween Exploration Company and a committee having power to 
make such a contract. I recognize fully that such contracts are to be 
expected in a situation where the value of a mine is not known and 
where the speculator or intending investor feels that he should hâve 
the right, in bis absolute judgment, to stop at a point where the fur- 
ther expenditure of bis own money would be reckless waste. 

rSut the point is that the depositing bondholders were entitled to 
know that the Chapman Committee had made a contract of this char- 
acter whereby, at the drop of the hammer, their property could be 
taken away from them. 

Had the contract been knov/n, the bondholders might very well bave 
been satisfied upon the theory that that was the best that could be 
done in a bad situation, and that it was lucky for them that the Chap- 
man Committee had obtained somebody who would put up any money 
for exploration. 

On the other hand, the bondholders may bave refused to enter 
into a plan and agreement which contemjjlated terms such as are con- 
tained in the agreement of June 30, 1913. Their refusai may bave been 
unwise, and, as a resuit, they might hâve lost their property then and 
there. But that was their business because it was their property and, 
in such respect, a man may do what he pleases v/ith bis own property. 

On December 30, 1913, a supplemental agreement was signed be- 
tween the Chapman Committee and Explor;ition Company. It was 
recited that tiie consent of 90 per cent, of the bondholders had not 
been obtained, and the original contract was amended by striking out 
therefrom the second paragraph under article 7 and substituting an- 
other paragraph in place thereof to meet that situation. A clause was 
added as follows: 

"2. The Exploration Company agreos that upon the foreelosure sale referred 
to In article 2 of the original agreement. if the committee shall be the 
successful bidder at such sale, the Exploration Company will make available 
to the committee for turuiug in as jiart of the purchase-price so to be paid by 
tlie committee for the property at foreelosure sale, ail of the Exploration 
Company's claims for advan"es to the extent and in the amount to which and 
at wliich the same shall hâve been allowed by the court as a preferred clalm 
payable out of the proceeds of sale before any distribution is made to bond- 
holders, provided that such turning in shall not change or préjudice or in any 
manner whatsoever affect the respective rights and obligations of the Explora- 
tion Couiï>any and of the committee under articles 5 and 8 of the original 
contract, the intent hereof being tliat the Exploration Company's preferred 
claim for such advances may be used as between the Exploration Company and 
the connnittee in lieu of cash in payment of the purchase price at the fore- 
elosure sale." 

The contract of June 30, 1913, as modified, was declared etifective 
or, in other words, confirmed. 

Everything thereafter between the Chapman Committee and Ex- 
ploration Company was done upon the theory that the contract of 
June 30th, as modified by the supplemental contract of December 30th, 
expressed and controlled the relations of the parties. The various 
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notices and communications on beiialf of Exploration Company to 
the Chapman Committee and the conversations betvveen représenta- 
tives on both sides, extending the Chapman Committee's time, pro- 
ceeded upon the theory that the contracts of June 30th and December 
30th were in full force and effect, and this is evidenced, for instance, 
by the letter dated December 14, 1014, of Mr. Wing, of counsel for 
Exploration Company, to the Cha])man Committee. 

The foreclosure suit went to a decree on March 23, 1914, and the 
committee bought in as planned. Tille was closed on May 21, 1914, 
before the spécial masler, and $170,072,70 was required for the liens 
"a" to "k" set out in the foreclosure decree which, under that decree, 
were ahead of the bonds; $43,<S79.y3 were required in cash for ac- 
count of the committee to make good their bid ; $16,753.69 was cash 
in the hands of the engineer on the property for current expenses of 
opération for which vouchers later came down. Thèse items aggregat- 
ed $230.706.32 for which the committee was obligated to Exploration 
Company. The committee, under date of May 21, 1914, made its note 
for this amount of $230,706.32 in the usual collatéral note form and, 
among the collatéral, were the shares of Ebner and Humboldt hère in 
controversy. The due date of the note was November 20, 1914, which 
Mr. Wing testified was estimated as the time required to complète the 
exploration work. 

The work of exploration continued, and, from time to time, the com- 
mittee executed its notes, ail due November 20, 1914, except notes made 
during December, 1914, and January and February, 1915, which were 
made payable on demand. 

Under date of December 11, 1914, Mr. Jennings, the vice président 
of Exploration Company, addressed a communication to his board of 
directors, reporting on the results of exploration up to that time, and 
expressing as his opinion that there vvould not be found sufficient ore 
of enough value to warrant the formation of a company on the terms 
contemplated with the Chapman Committee. Mr. Jennings also wrote : 

"In order, therefore, to .iustify the carrylng out of this agreemeut, It would 
hâve beeii necessar.v to fiud ore in suflk-ient quantity, and value, to warrant a 
capitalisation of $15,000.000. If such ore had iieen found, the rowards accruing 
to the Exploration Company would hâve been brilliant." 

It was provided in paragraph 6 of the agreement of June 30, 1913, 
that Exploration Company, in the event its exploration showed, in its 
sole discrétion and in its own judgment, ore values available for op- 
ération on "a large scale,'' would so report to the committee. Nothing 
was said as to $15,000,000, the point hère being that this is another 
illustration of the complète abdication by the Chapman Committee 
whereby it was permitted to Exploration Company solely to détermine, 
among other things, what they meant by "a large scale." The resuit 
of the Jennings' letter and the situation generally was that Explora- 
tion Company decided to stop and insisted upon payment of the com- 
mittee's obligations. 

By virtue of a clause in the collatéral note of May 21, 1914, the col- 
latéral became subject to the later notes given from time to time as 
above mentioned. 
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On April 7, 1915, the collatéral was offered for sale at public aiic- 
tion to satisfy a debt which had now accumulated to $408,921.13 and 
interest. A représentative of one of the solicitors for plaintiffs warned 
intending buyers, in effect, that they would buy at their péril ; but, of 
course, Exploration Company bought in the collatéral and is now the 
purported owner of the stock in controversy. 

The agreement of December 30, 1913, was without validity because 
of lack of power of the Chapman Committee to enter into it unless 
authority therefor can be found in the September Plan and Agree- 
ment. 

Undoubtedly, the plan contemplated that the exploration work, then 
under way, could be completed ; but, in the absence of a disclosure of 
the agreement of June 30, 1913, it must be assumed that the commit- 
tee would exercise their discrétion and judgment as to the amount to 
be expended for exploration work. 

The Martin contract was subject to the supervision of the receivers, 
acting through their engineer, and no man, reading the September Plan 
and Agreement, could be expected to know or be presumed or assum- 
ed to know that, instead of exercising their discrétion and judgment, 
the committee had divested itself of ail discrétion and judgment. 

If the committee had exercised its discrétion and judgment, then 
that exercise could not be questioned, in the absence of fraud or con- 
duct so reckless as to négative that exercise. 

The concluding clause of the plan provided that money and securi- 
ties might be used by the committee "for such other purposes as the 
said committee in its uncontrolled discrétion may détermine." Hère 
again, while a large measure of discrétion is conferred upon the com- 
mittee, as is usual in plans of this character, yet, nevertheless, it is a 
discrétion which must be exercised, and that clause did not authorize 
the committee to strip itself of ail discrétion. 

Throughout the agreement annexed to the September Plan, the 
référence is constantly to powers in connection with carrying out the 
plan and agreement, and the instrument must be read in the light of 
the familiar principle that the intent and meaning of a document 
must be gathered f rom its entire contents and having in mind the rela- 
tion of any particular part to the relevant context. The power to 
pledge securities granted in paragraph 4 was in connection with 
carrying out the plan, and the power to borrow money, if for any 
other purpose, was for such purpose as "the committee may deem 
necessary," and the phrase "may deem necessary" indicates the exer- 
cise of judgment. The same observations may be made in respect of 
paragraph 7. In paragraph 9 is found the expression that the commit- 
tee may borrow and use such sums of money upon such terms and 
subject to such conditions as in its discrétion it may deem wise or 
necessary, to protect the interest of the depositors and for any of the 
purposes of this agreement. 

In the first place, it is questionable whether this clause is applicable 
to the case at bar, because the transaction was not the ordinary trans- 
action of lender and borrower ; but, if it is, then again the clause, by 
its very terms, involvcs the exercise of discrétion. 
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l^inally, we corne to tlie clause in paragraph 7 as follovvs: 

"The committee iiiay create such liens upon any or ail of tlie property so 
acquired by it as niay be neeessary in tlie discrétion of tlie committee to carry 
out the plan and tliis agreement or any part thereof or to protect or develop 
tlie said property or any part thereof or for any purpose the committee may 
deem wise or neeessary." 

The power so given to protect or develop the property, or for any 
purpose the committee may deem wise or neeessary, is obviously sub- 
ject to the Hmitation that such proper or neeessary acts inay be donc 
as will protect or develop the property. So far as protection of the 
property is concerned, the reader of this clause would assume that 
money could be borrowed or otherwise obtained upon some arrange- 
ment whereby the property could be kept alive, the water power safe- 
guarded, and the mines properly manned under some agreement which 
might, and likely would, involve a pledge to cover such sums of money 
as the committee in its judgment might, from time to time, consider 
were or should be properly expended. The same view must be taken 
of the expression "develop"; but it is clear beyond peradventure that 
this agreement, as a whole, and thèse clauses to which attention has 
been called, cannot be considered as notifying depositing bondholders, 
iirst, that an agreement had already been entered into (which would 
be effective if a certain per cent, of bondholders signed it), or that an 
agreement would thereafter be entered into, whereby the committee 
would place the property in the absolute power of Exploration or any 
other Company, so that stich a company could make unreasonable ex- 
penditures and stop upon the very eve of accomplishment, foreclose 
its liens, and possess itself of the property covered by those liens. 

I do not suggest that such was done in this case, and Exploration 
Company has certainly expended a very large sum of money ; but that 
has nothing whatever to do with the question of power affecting the 
agreements of June 30th and December 30th, in the light of the Sep- 
tember Plan and Agreement. 

The conclusion is inévitable that the agreement of December 30th, 
just as in the case of the agreement of June 30, 1913, was without 
power and must be declared void and set aside. 

It follows that the sale of the collatéral was likewise nuU and void. 

The big note of $230,706.32 was valid to the extent of $213,952.63. 
Thèse obligations the committee clearly had power to incur, and thèse 
figures are accurately fixed by the spécial master. Had the note been 
for this amount of $213,952.63, and this only, then the sale of col- 
latéral to satisfy that note would hâve been valid, and Exploration 
Company would now hâve title to the stock in controversy. But the 
sale was to satisfy a debt which included not only the balance of this 
note over $213,952.63, but also the other obligations, and there was 
no power or authority to sell the collatéral to satisfy a debt greater 
than, at the time of the sale, had been actually fixed and then was 
actually due. For, of course, if the committee had no power to con- 
tract thèse debts and give thèse notes in accordance with the terms of 
the June 30th and I3ecember 30th agreements, whereby Exploration 
Company iixed the amount due, theu the $403,921.13 and interest, the 
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debt claimed to be due at the time of the sale, was an unliqnîdated 
dcbt except to the amonnt of $213,952.63, and the sale was not con- 
fined to this last-nanied amount. 

No title having passed to Exploration Company by this sale, the 
title remains in the committee for the benefit of the plaintiffs antl 
others who may corne in, subject to the lien of Exploration Com- 
pany. So far as concerns the $213,952.63, the amonnt is fixed and tlie 
lien to that extent established. 

As to the remainder, the committee, by virtue of the Sei)tember 
Plan and Agreement, had power, irrespective of the agreements of 
June 30th and December 30th, to contract for the expenditure of 
such sums as might be necessary and proper to explore, protect, or/and 
develop the property, but that amount must now be determined, not 
by the unreviewable say-so of Exploration Company, but by tlie 
court. In other words, Ihe amount due to Exploration Company over 
the $213,952.63 must be proved by Exploration Company like any 
other unliquidated claim, and, when proved, the plaintiffs will hâve 
such reasonable time as the circumstances may warrant in equity, to 
pay to Exploration Company the total amount due with such interest 
as may be allowable — failing which, the liened property will be sold 
in the manner and at a time prescribed by the court. 

Finally, it is probable that the foregoing disposes of the contention 
that the agreements of June 30th and December 30th were usurious ; 
but, in any event, construed as a whole, the agreements of June 30^1 
and December 30th did not contemplate a loan nor the relation of 
debtor and creditor. The undertaking was spéculative, involving a 
large risk. If successful, certain fmancial rewards were to follow : if 
unsuccessful, the money expended was to be repaid with simple inter- 
est. The transaction, as evidenced by the agreements, and the prac- 
tical construction of the parties, was a venture, and not a mère bor- 
rowing and lending of money. 

A decree will pass with the main features as follows: (1) Adjudging 
the agreements of June 30th and December 30th void ; (2) adjudging 
the title of the stock in controversy to be the property of the com- 
mittee in their représentative capacity, subject to the lien of Explora- 
tion Company; (3) adjudging that the stocks are subject to a valid, 
existing lien of $213,952.63; (4) providing for the ascertainment by 
the court, or a master, of the additional amount due, for which amount 
Exploration Company will bave a lien on the stocks ; (S) restraining 
Exploration Company from selling or, in any manner, disposing of 
or pledging the stocks in question until further order of court, and 
requiring that they be placed in the custody of the court; (6) provid- 
ing for a lien to such further amount as Exploration Company may 
exp€nd subject to the order of this court, to protect the physical prop- 
erty while the provisions of the decree are being carried out ; (7) dis- 
missing the complaint against the individual défendants, because no 
relief bas been asked of them and no proof adduced in this suit, war- 
ranting a decree against them; (8) providing for the further détails 
indicated in the opinion. Settle decree on iive days' notice. 
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CITY OF MEMPHIS, TKNN., v. BOARD OF DIREOTORS OF Sï. FRANCIS 

LEVEE DIST. et al. 

(District Court, E. D. Arkansas, W. D. Mardi 0, 1016.) 

No. 5757. 

1. Courts <S=36()(13)— United States Coukts— State Laws as Rules of Dé- 

cision— Statutes OF Limitation. 

In tlie national courts the limitation of actions is f?ovenied by tlie lex 
fori and controlled by the législation of the state in wliich the action i.-i 
brouglit as eonstrued by the higlicst court of that state. evcii if the légis- 
lative act or the judicial construction differs from that prevailing in other 
jurisdictioiis. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. ©=>o6G(13).] 

2. LijfiTATioN OF Actions <S=3l80(2)— Pleading— Availability on Demuerei;. 

It is the rule in Arkansas that a demurrer will lie when it appeai-s froui 
the c-omplaint in au action at law that sufficient time bas elnpsed to bar 
the cause of action and no ground for avoiding the bar is alleged in the 
complaint. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 671 ; 
Dec. Dig. <S=3l80{2).] 

3. Pleading <£=58(2)— Facts or Conclusions. 

In an ac-tion for damages clainied to hâve boen due to levées, embank- 
ineiits, and dlkes on the west bank of the Mississippi river raising the high- 
vi-ater stage of the river and causiiig tlu^ water to bacîv ujion and over profi- 
erty on the east bank, an allégation that such dikes, eniljankments, and 
levées were not of a permanent character. was only a conclusion of the 
pleader, aud the facts set out in the complaint shovving that tliey were 
permanently controlled. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 13; Dec. Dig. 
©=38(2).] 

4. Limitation of Actions <S=3.j5(7) — Obstructions of Streams— Permanency 

OF OnSTBUCTIOKS 

ïhat dikes, eiubanknients, and levées on the west bank of the Mississippi 
river, which raised the high-water stage of the river and caused the water 
to back upon and over property on the east bank, required constant care 
and attention and ))rior to 1910 were washed away and broken annually 
at many tiines and places by high water, and that since 1910 they had been 
so enlarged and increased in height that the nuuiber of breaks had been 
lessened and they had beconie more effective in backing up and confining 
the high waters and had raised the high-water stage five feet higher than 
previously, and that the high waters so held back and conflned by such 
dlkes, ombankments, and levées, as so constructed, enlarged, and increased 
in height, had washed away and broken and damaged property on tlie east 
bank, did not show that the levées and embankments were not intended 
to lie permanent as orlginally constructed, and limitations therefore ran 
from tbe time of thelr completion. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 305 ; 
Dec. Dig. iS=>55(7).J 

5. Navigable Waters ig=339(.5)— Injury fkom Obstructions— Liability for 

Damages — Proximate Cause. 

In 1891, railroad companies and a bridge conipany constructed a séries 
of embankments or dikes extending in a northwesterly direction from the 
west bank of the Mississippi river opposite the city of Memphis. It was 
specifically alleged that thèse embankments caused no injury to the city 
uutil a levée district constnicted levées and increased their height in 1909, 
raising the high-water stage of the river so that it backed upon and over 
parts of the city of Memphis, damaging Its pumping plants, sewerage sys- 

ig=3Fof other case.s see same topic & KBY-NUMBER in ail Key-Numbered Digests & ladexes 
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tems, streets, and highvvays. It was not claimed tliat the railroad com- 
panles had no right to niake the embankments at the time they were con- 
structed, or that they negligently constrncted them. HeUl that, resardless 
of limitations, the railroad companies and the bridge coiiipany were not 
liable to the city, as the building of the embankments was not the prosi- 
mate cause of any damages and the building of the levées rould not hai-e 
been foreseen by such companies, and the breacli of duty upon -whieh an 
action is broiight must be not only the cause but the proximate cause of tbe 
damage to plaintitï, and the damage oiigbt to bave been foreseen lu tUe 
light of the attending circumstances. 

[Ed. Note. — For otlier cases, see Navigable Waters, Cent. Dig. §§ S2, 103, 
117, 127; Dec. Dig. (@=.'Î9(5).] 

At Law. Action by the City of iMem]iliis, Tenn., against the Board 
of Directors of the St. Francis Levée District and others. On de- 
murrer to the complaint. Demurrer sustained. 

The plalntiff, a municipal corporation of the sfate of Tennessee, lying on tlie 
east bank of the Mississippi river, brlngs this suit against the défendants, thi> 
lioard of directors of the 8t. l^rancis levée district, tlie Kansas City & Memphis 
Railway & Bridge Company, the St. Louis, Iron Mountain & Southern Rail- 
way Company, and tlie St. Louis *.- San Francisco Kailroad Company, to re- 
cover ,i;2,000,000 dauiag(>s. alleged to hâve been sustained by it by reason of 
the destruction and injury caused to Its waterworks plant, sewer System,, 
streets, bridges, and otlier property, by the building of levées, embankments, 
and dikes on the Arkansas side of the Mississi])pi river, which is the bouudary 
Une between the states of Tennessee and Arkansas. 

The material allégations in the complaint, after settlng ont the ownership 
of the property by the plalntiff, are that the alluvial valley of the Mississippi 
river extends from (;^ape (iirardeau, in the state of Missouri, on both banks of 
f he Jlississippi rlvei', to tlie (iulf of Mexico, Miryiug in width from 4 to 40 miles 
above the mouth of the Red rivei", and to a much greater width below; that 
it is topographically divided into six large basins, of which four are ou the 
wcst bank and two on the east bank, and Into smaller basins; that from time 
immémorial the waters of the .Mississippi river, durlng the aunual high-water 
stage, wc-re not conliued witliin tbe low-w-ater lumk of the sald river, but found 
ontlets below (.;airo, 111.. Into the St. Francis river, and lielow the hlghlands 
near llelena, Ark., into the White Kiver, Yazoo, Tensas, Atchafalaya, and 
!'o]itchartraln basins, and tlirongh the livers draining thèse basins, and thèse 
basins, in their natural condition, would disburden the Mississippi river and 
store temporarily the aimual freshets or high waters of sald river; that prior 
to the construction of levées and the building of dikes and embankments, and 
the closlng of the natui-al basin of the St. Francis river, by the défendants, 
the city of Memphis, and ail parts thereof, was from 3 to 15 feet above the 
lilgliest natural flood helghts of the Mississippi river, and w'as not subject to 
overflow from the annual floods thereof, and the use and maintenance or opéra- 
tion of its water and sewer .Systems, or of the streets, pikes, highways, bridges, 
and bridge ap[)roaehes, were not Interfered with thereby ; that between the 
,\ears 180.3 and ]80t) the défendants the directors ot the St. Francis levée district. 
,;<iintly and In association and co-operation with varions other levée districts, 
for the purpose of reclaiming the lands in the St. Francis river basin, and 
increaslng their value, constructed a contluuous Une of levées from Point Pleas- 
ant, .Mo., at the head of the St. Francis Basin, extending along the west bank 
ol the -AlississipT)! river, to a point about 28 miles north of the city of Memphis : 
that betw-een the years 189!) and 1003 the levée district extended the said line 
iif levées along the west bank of the Mississippi river to a point about 25 miles 
south of the city of Memphis, and since the year 1903 the said line of levées 
has been further extended along the west bank of the river to a point within a 
few miles of Helena, Ark. ; that, slnce the beginnlng of the sald coutinuous 
line of levées, the levée district has" enlarged and increased the helght of the 
said line of levées, iintil It has now reached a grade equal to 50 feet in heiglit 
on the gauge of the Mississippi river opposite the plalntiff; that it has en- 
larged the said levées and Increased the height thereof annnally, so that wheu 
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there is now a iiigh-water stage of the Mississippi river tlie flood waters of 
the Mississippi river are sliut out from tlie St. Francis Kiver Basin, into whioh 
tliey naturally flowed, and are couflned by the said levée Une within a nar- 
rower liigti-'water ehannel than heretotore. 

The complaint then proceeds to charge that the other défendants, the rail- 
rciads and bridge company, about the year 1891, constructed a séries of eui- 
banlauents, or dikes, outside of the Une of levées and extending from the west- 
ern approaeh of the bridge over the Mississippi river to Meniphis, owned and 
niaiutained by the bridge company, to, or nearly to, the Une of levées buUt by 
the levée district, and hâve annually since then increased and enlarged same 
and added to the lieigbt tliereof, the said dlkes and embankmeuts now extend- 
ing more than 4 miles In a nortlnvesterly direction from the banks of the Mis- 
sissippi river, opposite the sonthern portion of the clty of Memphls; that at 
the time of the construction of the Une of continuons levées from Point Fleasant. 
Mo., to the ijoiut 28 miles above Memphis, aud at the tinie of the continuation 
and extension of the said Une of levées, to its présent length, aud at the tlm(! 
of the construction of tlie dlkes and enibankments by the railroad companles. 
the etfect upon the natural and ordinary flood heights of the Mississippi river 
was not apparent, and could not lie ascertainetl, nor conld the injuries which 
resulted theretroiu. and from tlie (>nlargements and increases in the heights 
be f oreseen ; that the dikes, enibank;iients, and levées so constructed, enlarged, 
and increased in height by the défendants, obstructed and interfered with the 
natural fiow of the waters of the Mississippi river in their natural hlgh-water 
course, and cansed the saine to back up and acqulre a height which would not 
be attained but for the obstruction of said waters by the dikes, enibankments. 
and levées ; that, "when there is now a liigli-water stage of the river, the said 
waters, so held back, attain an unimtural élévation of more than 11 feet, and 
by reason thereof tliey vs'ere, during eacli of the years 190?., 1904, 190G, 1907. 
1908, and 1909, backed upon and over a part of the northern section of the 
Ijlaintitï, where are located the pumplng iilants of the water and sewerage 
Systems of the plaintiff, and also over the streets, pikes, highways, bridges, aud 
iipproaehes thereto, in said northern section of the clty of Meniphis ; that said 
dikes and embankments, and Une of levées, are not of a permanent character, 
but they require constant care and attention, and prior to the year 1910 they 
were washed away and broken annually, at niany times and places, by the hlgh 
waters of the Mississippi river ; that since the year 1910 the enlargements and 
increases in height bave been such that the number of breaks thereln liave been 
lessened, and tlie said dikes and embankments and levées hâve become more 
effective In backing up and conlining the said liigh waters of the Mississippi 
river, and since the year 1910 the increase in the élévation of said liigh waters, 
over the northern section of the plaintiff, lias been more than 5 feet greater 
than In any previous height of said river; that t)etween the yeare 1903 aud 
1909 thèse hlgh waters backed upon and over the clty of Mempliis, aud injured 
;and interfered with the parts of said water and sewerage Systems, and the 
streets and bridges, dolng material injury thereto, the damages during thèse 
years amounting to large sunis of money. 

In the bill of partleulars, filed by the plalntlfC, no damages are set out as 
liaving been sustained prior to tlie year 1909. 

The comiilaint further allèges that since the year 1909 the hlgh waters of 
the river, so held back and conlined by the actions of the défendants, hâve wash- 
ed away and broken and totally destroyed parts of the punii)ing plants of the 
Avater and sewerage Systems of the plaintiff. and jiarts of its streets, pikes, 
highways, bridges, and approaches thereto ; that the value of the real and Per- 
sonal property so totally destroyed within the last six years, liy reason of 
thèse acts, exceeds $250,000, as set out in tlie bill of paiticulars for the différ- 
ent years; that, in addition to tliis damage, the plaintiff was recpiired to ex- 
pend large sums of money, amounting to $1,488,066.88, as enumerated In the 
bill of partleulars, ail of which expenditures were necessao' to prevent further 
and rejieated injury to the property of the plaintiff ; that ail of thèse injuries 
were tiie direct and proxiinate resuit of the unnatural backing up and con- 
flnenient and obstruction of the waters of the rh-er, by the dikes, embankments, 
and Jevee.s. so constructed and enlarged, and increased In height, by the said 
.Refendants. 
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It .1,8 further alleged tliat, Iiy the Constitution of tlie state of Tennessee, no 
property can be talien or applied to a publir- use witliout tlie consent of tbe 
owners, or without just compensation inade therefor ; tliat by the provi- 
sions of tlie Constitution of the state of Arlvanwïs, no property, or right of 
way, shall be appropriated to the use of any cor]ioration, until full compen- 
sation shall lie tirst made. It is also claimed tliat tlie aets of the défendants 
are in viohition of tlie Fourteentli Amendment to the ('onstitution of the 
United States. To this coniplaint separate dennirrers hâve iieen tiled by 
each of the défendants. 

Barnette E. Moses, of Memphis, Tenn. (C. M. Bryan, of Memphis, 
Tenn., on the brief), for plaintiff. 

L. C. Going and Allen fltighes, both of Memphis, Tenn., for Le^'ee 
Dist. 

B. R. Davidson, of F'ayetteville, Ark., and Moore, Smith, Moore & 
Trieber and E. B. Kinsworthy, ail of Little Rock, Ark., for défendant 
Railroad Companics. 

TRIEBER, District Judge (after stating the facts as above). Ail 
the défendants assign as grotmds of demurrer that the allégations in 
the coniplaint do not state a cause for action, and also that the com- 
plaint shows on its face that, if there ever was a cause of action, it 
is barred by the statute of limitations of the state of Arkansas. 

The gênerai statute of limitations of the state of Arkansas, u])on 
which the défendant railroad companies rely, is the three-year stat- 
ute. Section .5064, Kirby's Digest of the Statutes of Arkansas. 

The statute of limitations which the levée district pleads is that of 
one year, under the provisions of section 10 of an act of the General 
Assembly of the state of Arkansas which became a law on February 
24, 1905. Session Acts of 1905, p. 152. This act provides: 

"Ail actions for the recovcry of damages against any levée or drainage dis- 
trict for the appropriation of land, or the construction or maintenance of 
either levées or draius, shall be instituted within one year after the con- 
struction of such levées or drains, and not thereafter." 

[1] That the limitation of actions is governed by the lex fori, and 
is controlled by the législation of the state in which the action is 
brought, as constrtied by the highest court of that state, even if the 
législative act or the judicial construction differs from that prevailing 
in other jurisdictions, is as well settled in the national courts, as any 
proposition of law. Aniong the numerous cases sustaining that rule, w'e 
refer to the following: Great Western Telegraph Co. v. Purdv, 162 
U. S. 329, 339, 16 Sup. Ct. 810, 40 L. Ed. 986 ; Dibble v. Bellingham 
Bay Land Co., 163 U. S. 67, 7Z, 16 Sup. Ct. 939, 41 E. Ed. 72; Hart- 
ford Ins. Co. v. Chicago, etc., Ry. Co., 175 U. S. 91, 98, 20 Sup. Ct. 
33, 44 L. Ed. 84. 

The latest case on that point, which is controlling in this court, is 
Quinette v. Pullman Co., 229 Fed. 333, — C. C. A. —, decided by 
the United States Circuit Court of Appeals for the Eighth Circuit on 
January 5, 1916. 

[2] It is the settled law of the state of Arkansas that, when it 
appears from the complaint in an action at law that suificient time has 
elapsed to bar the cause of action, and no ground for avoiding the bar 
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of the statute is alleged in the complaint, a demurrer will lie. Collins 
V. Mack, 31 Ark. 684; Hutchinson v. Hutchinson, 34 Ark. 164; An- 
thony V. Railwav Co., 108 Ark. 219, 157 S. W. 394; Cubbins v. 
x\Ii,ssissippi River Commission (D. C.) 204 Fed. 299, 308. The ques- 
tion therefore is whether the complaint shows on its face that the 
action is barred, and that there can be no recovery by reason thereof, 
regardless of the merits of the case. 

That the act of 1905, limiting the time vvithin which an action may 
be maintained for damages caused by a levée or drainage district, ap- 
plies to such consequential damages as are charged in the complaint 
in the case at bar, was determined in Russell v. Board of Directors 
Red River Levée District, 110 Ark. 20, 160 S. W. 865. It was there 
held that : 

"An action against a levée board for consequential damages, sustained by 
reason of overflowing the adjacent lands, by i'ea.son of tlie construction of 
the levée, is vs^ithln the provisions of this act, and must be brought vvithin 
one year." 

[3, 4] But it is contended on behalf of the plaintiff that this rule 
only applies to permanent obstructions, and the comrplaint express- 
ly charges that thèse levées were not of a permanent nature, until they 
were strengthened, and raised so as to be above the height of the flood 
waters of the Mississippi river. It is true that the com.plaint allèges 
"that the .said dikes, embankments, and line of levées are not of a 
permanent character," but this is only the conclusion of the pleader, 
while the facts set ont in the complaint show the exact reverse. The 
statement of facts controls. Alabama v. Burr, 115 U. S. 413, 426, 
6 Sup. Ct. 81, 29 L. Ed. 435; McAlister v. St. Louis, etc., Ry. Co., 
107 Ark. 65, 69, 154 S. W. 186. 

"A demurrer admits oïdy of matters of faet well pleadeil, and not con- 
clusions of law. Interstate Land Co. v. Ma.\well I.and (Jrant Co., l.'î!) U. S. 
569, 578 |11 Slip. Ct. (;5(). .'iS L. Kd. 2781; ('bicot County v. Slierwood, 148 U. 
S. 529, oîiG fi;î Suii. Ct. 095, 37 L. Ed. 54ti:i." 

The pleader undertakes to state why they are not of a permanent 
character, by alleging: 

"That they recjuire constant care and attention, and iirior to the year 1910 
they were washed away and Ijioken annnuJl.v, at uiany finies and places, by the 
liigh water of the Mississippi river. That since the year 1910 tlie enlarge- 
ments and inereases in height bave beeii suth tliat the number of brealîs bas 
been lessened, and tlie said dikes and eiiibankuients and liue of levée hâve 
becoine more effective» in backiiig np and conlining the said Iiigii waters of the 
Mississipiii ilver; and, since the year 1010, the iiicreases in the élévation of 
the said liigli waters, so l)u<'ke(! up nnd conliiicd. over and upoii the noithern 
section of the plaintiff cify of Meniislils, lias becii more than flve feet greater 
than in atiy préviens liigh waters of said river. * * * That since the year 
1909, and within tlie last six. ycars, waters of the Mississi|iiii river, so lield 
back and confined by the said dikes, embanknients, and Une of levées, so 
constructed, enlarged, and incieased in height liy the said <lefeiidants, as 
the direct and proxiiiiate residr of such eonstrucfion, enlargenients, and in- 
creases in height thereof, hâve washe(i away and brokcn and totally destroy- 
ed, etc." 

That levées and raiiroad embankments are intcnded to be permanent 
requires no extended argument. The fact that when they were first 
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constructed they were neither high nor strong enough to vvithstand 
the high water and were broken or submerged, thus overflowing the 
embankments and flooding the lands which the levées were intended 
to protect, is no^ proof that they were not intended to be permanent. 
Why were the millions spent, except for the purpose of protecting the 
lands behind the levées and the tracks of the railroad company from 
overflow? The levées were not needed when the river was below 
the danger line. Nor was it a wrong to raise them and strengthen 
them, if, expérience showed that unless this was donc the purpose for 
which the money had been expended would fail. As well may it be 
said that warehouses and bridges, or any other structures, are not 
of a permanent nature, if, as necessity requires it, they are strengthen- 
ed and repaired, so as to make them safe. An embankment so con- 
structed as to let the flood waters through would not be a levée. We 
cannot for a moment présume that the officers of the complainant, 
especially its engineering department, ever entertained the idea that 
ihese structures were not intended to be permanent. Its engineers 
and other officiais knew that the sole object of constructing thèse levées 
and embankments was to prevent the waters of the Mississippi river 
from flooding the lands. That such embankments and levées are per- 
manent structures, and that the statute of limitations begins to run 
from the time that they are completed. bas been judiciously determined 
Ly the Suprême Court of Arkansas in a number of cases. St. Francis 
Levée District v. l'.arton. 92 Ark. 406, 123 S. W. 382, 25 L. R. A. 
^N. S.) 645, 135 Am. St. Rep. 191 ; McAlister v. St. Louis, etc., Rv. 
Co., 107 Ark. 65, 154 S. W. 186: Chicago, Rock Island & Pacific 
Ry. Co. v. Humphreys, 107 Ark. 330, 335, 155 S. W. 127; Russell 
v. Board of Directors of Red River Levée District, supra. 

Aside from thèse considérations, the complaint shows beyond ques- 
tion that ever since 1909, more than six years before the institution of 
ihis action, thèse levées and embankments were completed, and no 
reason whatever is stated why the action was not brought within the 
lime prescribed by law. 

[5] So far as the liability of the défendant railroad companies and 
the bridge company is concerned, there is another ground upon wdiich 
the demurrer must be sustained, regardless of the statute of limita- 
tions. The allégations of the plaintiff show that the embankments 
complained of were constructed by thèse défendants in 1891 ; that 
thèse embankments caused no damages to the plaintiff. It is not claim- 
ed that at the time thèse embankments were constructed the défend- 
ants had no right to make them, or that they negligently constructed 
them. It is specifically alleged in the complaint that thèse embankments 
caused no injury to the plaintiff until after the board of directors of 
the levée district constructed their lines of levée, and raised them to 
the présent height, which was done in 1909. Thèse allégations clearly 
show that the building of the embankments by the défendant railroad 
companies was not the proximate cause of any damages suffered by 
the plaintiff, as the building of the levées was an independent and in- 
tervening cause. Il is an elementary principle of law that the breach 
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of duty upon which the action is broiight must be, not only the cause, 
but the proximate cause, of the damage to the plaintiff, and the dam- 
age ought to hâve been foreseen in the Hght of the attending circum- 
stances. Of the numerous authorities on that point, we refer to the 
following: Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, 474, 
24 L. Ed. 256; Scheffer v. Railroad Co., 105 U. S. 249, 26 L. Ed. 
1070; Cole v. German Savings & Trust Society, 124 Eed. 115, 59 
C. C. A. 593, 63 L. R. A. 416; American Bridge Co. v. Seeds, 144 
Fed. 605, 608, 75 C. C. A. 407, 11 L. R. A. (N. S.) 1041; Teis v. 
Smuggler Mining Co., 158 Eed. 260, 85 C. C. A. 478. 15 L. R. A. (N. 
S.) 893; Armour & Co. v. Harcrow, 217 Fed. 224, 227, 133 C. C. A. 
218, 221; Davidson v. Nichols, 11 Allen (Mass.) 514; McDonald v. 
Snelling, 14 Allen (Mass.) 290, 92 Am. Dec. 768 ; Burt v. Advertiser 
Newspaper Co., 154 Mass. 238, 28 N. E. 1, 13 L. R. A. 97; Bierer 
V. Hurst, 155 Pa. 523, 26 Atl. 742; Siewerssen v. Harris County, 41 
Tex. Civ. App. 115, 91 S. W. 333. 

Was it the duty of thèse défendants in 1891 to foresee that in 1909 
or 1910 a levée board, not then in existence, would build such levées 
as is alleged in the complaint? Clearly not. 

The demurrer to the complaint of ail the défendants is sustained. 



LATJRBNTIDE CO., Limited, v. DUREY, Collecter of Internai Revenue, 

SAMB V. IBWIN, Colleetor of Internai Kevenue. 

(District Court, N. D. New York. March 13, 1910.) 

Nos. 13, 18. 

iNTEENAi Revenue <|s=39— Revenue and Income ïax— Liability of Foreigs 
Corporation — "Doing Business" — "I^ngaged in Busines.s" — "ïransact- 
iNG Business." 

Dnder Revenue Act Aug. 5, 1909, c. 6, § 38, 36 Ktat. 112 (Conip. St. 
1913, § 6300), taxlug the net income of foreigu corporatioas engaged in busi- 
ness in the United States, and under Income Tax Law Oct. 3, 1913, c. 16, 
§ 2, A, subd. 1, and G(a), 38 Stat. 166, 172, taxing such income of such cor- 
porations aecruing from business transacted and capital invested withiu 
the United States, where a Canadian corporation, mailing newspaper paper, 
sent agents into the United States to sollclt purchasers for its product. 
paying their expenses, hirlng desk room In the United States, empowerin;.; 
the salesmen to malie wrltten coutracts, in part in the United States, suli- 
ject to the corporation's approval in Canada, and, when approved, to de- 
liver the contracts, paying rent, storage charges on paper shipped into 
the United States, and also for work done by checks drawn on a bank 
in the United States where the company kept its funds recelved for goods 
delivered in the United States to purchasers, and then, to perform it* 
wrltten contracts, shipped paper consigned to Itself in the United States 
to différent points, where it hlred storage rooms, and had the i>aper deliv- 
ered to itself at suCh rooms, where it stored it in its own uame and at its 
own risk pendlng delivery, doing so for its own convenience and to insure 
dellvery according to contract, also shlpping Into the United States and 
storing in such maimer paper to meet anticipated demands, such Canadian 
company "did business" in the United States, and "engaged in business" 

^=>For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digeats & Indexe» 
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tliercin, and also "ti-ansacted business" in tlie United States, so that it 
was liable to taxation under botii aets. 

[Ed. Note.— For otlier ease.s, .see Internai Revenue, Cent. Dig. g§ l.'!-28 ; 
Dec. Dig. <g=30. 

For other detinitions, see Words and Phrases, First and Second Séries, 
Doing Bu.sincrss; Engage; Transacting Business.] 

At Law. Actions by the Laurentide Company, Limited, agfainst 
Cyrus Durey and against Roscoc Irwin, as Collectors of Internai 
Revenue. Judgment in eacli case directed, dismissing the complaint 
on tlie merits. 

Actions tried before the court vvithout a jury. No. 13 is an ac- 
tion to recover the sum of $1,572.91, amount of spécial excise tax 
assessed against the complainant, Laurentide Company, Limited, a 
foreign corporation, for the year 1911, under the United States Reve- 
nue Act of August 5, 1909, and paid under protest. No. 18 is an ac- 
tion to recover the sums of $95.t.71 and $1,959.59, amount of tax 
assessed against said Laurentide Company, Limited, said foreign cor- 
poration, for the years 1912 and 1913, assessed imder said Act Au- 
gust 5, 1909, and under Income Tax Law Oct. 3, 1913, § 2, and paid 
under protest. 

Louis M. ISrown, of Glens Falls, N. Y. (Frederick W. Cameron, 
of Albaiiy, N. Y., of counsel), for complainant. 

Dennis B. Lucey, U. S. /Vtty., of Ogdensburg, N. Y., and Frank J. 
Cregg, Asst. U. S. Atty., of Syracuse, N. Y., for défendants. 

RAY, District Judge. The assessment of the taxes above referred 
to and their payment to the collectors above named under protest is 
not in question. Complainant took ail preliminary steps essential to 
the commencement of the actions. The question is : Were such taxes 
legally assessed land properly paid under and on the returns made and 
facts shown, or, to put the question another way, was the complain- 
ant, on the returns made and facts shown, exempt from the assess- 
ment and payment of the taxes mentioned on the ground it was a 
foreign corporation and was not doing business in the LTnited States 
within the meaning of the laws referred to? 

Section 38 of the Act of 1909, "An act to provide revenue, equalize 
duties and encourage the industries of the United States and for 
other purposes" (36 Stat. pt. 1, pp. 112, 113) provides: 

"That every corporation * » ♦ organi/ed tov profit and having a capi- 
tal stoelî represented by sliares. • * * now or liereafter organized under 
the laws of any foreign country and engaged in business in any state or 
territory of tlie United States, * * * .sball be sul),1ect to pay annually a 
spécial e.xcise tax with re-^^pect to the carrying on or doing business by sueh 
corporation, * * * équivalent to one per ceritum upon the entire net 
income over and above five thousand dollars recei^'ed by it from ail sources 
during such year, exclusive of amounts received by it as dividends upon 
stock of other corporations, * * * Hub.iect to the tax hereby imp<ised ; 
or if organized under the laws of any foreign country, lipon the amount of 
net income over and above flve thousand dollars received l)y it from business 
transacted and capital invested within the United States and its territoi-ics, 
Alaska, and the District of Columbia during such year, exclusive," oîc. 
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Then follows a provision for ascertaining- such net income by mak- 
ing déductions from the gross income for operating expenses, etc., 
and losses, dépréciation, etc. Spécial provision is made for the dé- 
duction of $5,000, and for a return or report by the corporation. 

February 29, 1912, the Laurentide Company, Limited, verified and 
filed with the collector its return of annual net income for the year 
1911, giving its location, etc., and paid-up capital stock at $7,200,000, 
"no capital invested in United States of A.," and bonded indebted- 
ness as $1,200,000. This return gave its "gross income" as $162,291, 
its net income as $162,291, made no claim to déductions exccpt the 
"spécifie déduction from net income allowed by law, $5,000," which 
was deducted, leaving $157,291 as subject to the said tax. In this 
return no claim was made that the corporation was not doing busi- 
ness in the United States. 

The return for 1912 showed "gross income $725,238.93," déduc- 
tions for maintenance and opération of the l)usiness $605,329.30, and 
for losses $19.348.37, "net income $100.561.26," and spécifie déduc- 
tion from net income allowed by law $5,000 ; leaving, says the return, 
"amount on which tax at 1 per centum is to be calculated for assess- 
ment $95,561.26," and on this sum the tax was assessed. 

The return for 1913 gave gross income as 8929,629.12, déductions 
for operating expenses $733,669.22, total déductions, same $733,- 
669.22, and "net income on vi-hich tax at 1 per centum is calculated," 
and on which it was calculated $195,959.90. 

Thèse last two returns had written on the margin thereof "This 
Company is not doing business in the United States and this return is 
given under protest." The collector held adverselv to this clause. 

Chapter 16, Laws of U. S. (.A.ct of Oct. 3, 1913), 38 St., being an 
act "to reduce tariff duties and to provide revenue for the govern- 
ment, and for other purposes," section 2, provides (A, subd. 1, and 
G [a,b]): 

"That there shall be levied, assessed, collected and paid annually upon 
the entlre net income arising or accruing from ail sources * * * a tax of 
1 per centum per anuum, upon such income * * * and a like tax shall be 
assessed, levied, collected, and paid annually upon the entire net income from 
ail property owned and of every business, trade, or profession carried on in 
the United States by persons residing elsewhere." 

"G (a) That the normal tax hereinbefore imposed upon individuals liliewlse 
shall be levied, assessed and paid annually upon the entire net income arising 
or accruing from ail sources during the jjrecedlng calendar year to every cor- 
poration « * • organized in the United States, no matter how created or 
organized, uot including partnerships ; but if organized, authorized, or exist- 
ing under the laws of any foreign country, then upon tiie amount of net 
income accruing from business transacted and capital invested within the 
United States during such year. * * * (b) Provided." 

Hère follows a provision for déductions. The question presented 
is : Did the Laurentide Company, Limited, hâve "a net income from 
business transacted (by it) and capital invested within the United 
States during such year," the year for which return was made (un- 
der protest) and the tax was imposed ? 

There is no claim it had capital invested in the United States, but 
it is insisted that during each of the years mentioned, 1911, 1912, and 
231 F.— 15 
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1913, it transacted business in the United States and derived the net 
income shown by the returns. 

The fa.cts proved by abundant évidence are as follows : 

(1) The plaintiff was and is a foreign corporation organized and 
existing under the laws of the Dominion of Canada. 

(2) It was and is engaged in the manufacture and sale of paper 
used by printers and newspaper concerns in printing newspapers. 

(3) Its manufacturing plant and home office was and is at Grand- 
mere, Québec, Dominion of Canada. 

(4) It, for a time in 1911, had desk room in New York City oc- 
cupied by a stenographer and employé of the corporation, and, in 
1912, rented a roon; and opened up an office in the city of New York, 
N. Y., where it by its agent and représentative did business of and 
for the corporation in selling paper during the rest of 1912 and 
during 1913. 

(5) It had one, and sometimes two, traveling salesmen in the 
United States, headquarters in New York at such room, who traveled 
and solicited business and contracts for the supply and purchase of 
paper manufactured by it in Canada. The corporation owned the 
office furniture. 

(6) Thèse traveling salesmen or agents had power to soHcit con- 
tracts in the United States and agrée upon terms, except price of 
goods, and insert same in printed form contracts, ascertain from the 
home office in Canada by téléphone the price they could fix, hâve 
such contract signed by the purchaser or contracting party in the 
United States, and then forward same by mail to the home office of 
the Company in Canada for acceptance or approval and signature by 
one of its executive officers, and return to such salesman or agent 
for delivery to the customer in the United States, who then delivered 
same. The contract was not to be binding on the corporation "un- 
less signed by one of its executive officers at Grandmere, P. Q." 

(7) Thèse contracts were not for the manufacture of the paper 
and sale and delivery of same, but simply for the sale thereof, that is, 
as stated in the contract: 

"The paper company agrées to sell and the purchaser agrées to purchase 
entlre requirements of newspaper used in the publication of (name of 



newspaper designated) a newspaper publlshed in the city of 
tons of paper per during (tlme flxed) accordlug to terms and condi- 
tions as set forth as follows:" (Then foUowed terms as to delivery, etc.). 

(8) After such contracts were made, the Laurentide Company con- 
sulted its own convenience in providing for delivery according to the 
terms of the contract, and shipped the paper consigned to itself in 
such quantities as it saw fit, provided the quantity was sufficient to 
fulfiU the contract as to delivery, from time to time as demanded, 
to & point in the town or city where the purchaser under the con- 
tract carried on his or its business of printing and publication, selected 
by itself, and to some storehouse selected by it, where the paper 
was kept or stored until required for actual delivery to the purchaser. 
The paper was shipped at the expense and risk of the said corporation 
and stored at its own risk, and such corporation, the seller, also paid 
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the warehouse or storage charges. The corporation had a standing 
contract with a cartage company in New York City to deliver paper 
stored for it when called for by customers. It had contracts with 
warehousemen to deliver the goods in storage when properly called 
for by the purchasers as customers. The corporation also kept on 
hand, usually in New York, paper to supply extra demands for pa- 
per. In fact, there was no delivery to the purchaser until called for 
by it under the contract, and then delivery was made from the store- 
house or warehouse of the corporation in the town or city where 
the purchaser did its business. Insurance, if any, was paid by the 
corporation, and, in fact, the paper until actually delivered was held, 
stored, and owned by the said Laurentide corporation. 

(9) The corporation also purchased supplies, etc., for its plant in 
Canada in the United States. 

(10) The corporation had a bank account at a bank in Glens Falls, 
N. Y., where checks given in payment for paper were deposited for 
collection, and on which checks in payment for supplies purchased 
and of salesmen were drawn. Balances not required for current busi- 
ness were sent to the home office in Canada. 

(11) Occasionally a customer from the United States would per- 
sonally visit the home office and exécute his contract, and occasionall}' 
a contract called for some delivcries f. o. b. on the cars #t the plant 
in Canada. Thèse were exceptional cases. 

The question is : Was the Laurentide Com])any, Limited, "engaged 
in business in any state or territory of the LTnited States" so as to 
make it liable for a spécial excise tax "with respect to the carrying on 
or doing business by such corporation" ? This tax, under the act of 
1909, is to be assessed and paid "upon the amonnt of net income over 
and above five thousand dollars received by it (such foreign corpora- 
tion) from business transacted and capital invested within the United 
States * * * during such year." Under the act of October 3, 
1913, as to a foreign corporation, the tax is assessed and paid "upon 
the amount of net income accruing from business transacted and 
capital invested within the United States during such year." Hence 
the question is : Was "business transacted" by such corporation 
during the year mentioned within the meaning of the law? 

In the one case, we hâve "engaged in business" within the United 
States, and, in the other, "business transacted" within the United 
States. 

When the Laurentide Company employed and sent its agents 
clothed with power, even though limited, into the United States to 
travel about and solicit customers or purchasers for its manufactured 
product, and paid their expenses, and hired and paid for a place of 
business in the United States even though but desk room, and em- 
powered such salesmen to make written contracts in part in the 
United States subject to its approval in Canada and when approved 
deliver them and did so ratify and hâve such contracts delivered, paid 
rent, storage charges, and other expenses, and also for the work so 
done by checks drawn on a bank in the United States where it kept, 
even temporarily, its funds received for goods delivered in the LTnited 
States to purchasers, and then, to carry out and perform its written 
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contracts so made, and which in nearly ail cases were to be performed 
in the United States, as to delivery of goods and in part as to mak- 
ing payments therefor, shipped such goods consigned to itself into 
the United States to différent points, where it lured and paid for 
storage or warehouse room and tiad them delivered to itself at such 
rooms where it stored them for itself in its own name and at its own 
risk pending delivery to the customer, and did this for its own con- 
venience and to insure delivery according to contract, and also shipped 
into the United States and stored in like manner goods to meet 
anticipated demands, it "did business" in the United States and "en- 
gaged in business" in the United States, and also "transacted busi- 
ness" in the United States. Thèse business transactions were coni- 
menced within the United States by soliciting contracts; the niaking 
of the contracts by signing was consummated in Canada in part, but 
the delivery thereof was made in the United States. The corpora- 
tion sent its goods into the United States and stored them in its 
own name, retaining and having complète title. It delivered from its 
own rented warehouses in the United States, and, when payment was 
made to it by check, it collected such checks in the United States 
and deposited the proceeds to its own crédit in its own bank account 
in the United States and, as stated, paid ail its liabilities incurred in 
the business donc in the United States by checks drawn on such 
bank account, and therefore made payments completing the various 
transactions in the United States. True, some of the business con- 
nected with thèse transactions was donc in Canada ; for instance, the 
approval of the contracts and the shipping of paper into the United 
States, and the receipt and indorsement of checks received prior to 
actual deposit for collection. Ail the conditions of thèse contracts 
were not to be complied with in Canada. The most of them and the 
more important ones were to be performed in the United States. 
Hère delivery was to be made, and hère the contract was solicited, 
agreed upon, and signed by the purchaser. Hcre the Laurentide 
Company had its property with which to make deliveries in storage 
at its own expense in its ovi'n warehouses — those hired and paid for 
by it. 

Appropriating the idea of Mr. Justice Peckham expressed in Penn- 
sylvania L. M. F. I. Co. v. Meyer, 197 U. S. at page 415, 25 Sup. 
Ct. 483, 49 L. lîd. 810, I think it would be somewhat difficult for 
the Laurentide Company, Limited, or its able attorney, to describe 
what it was doing in the United States, if it was not doing, carry- 
ing on, and transacting business therein when there receiving large 
quantities of newspaper consigned to itself and storing it, hiring and 
paying for storage room therefor, delivering it to customers, pur- 
chasers thereof, soliciting contracts by agents for the purchase and 
supply of same, renting and paying rent for a room for doing the 
business, depositing and collecting the checks received in payment, 
and paying the expenses of the business thcrcfrom, ail donc in the 
State of New York in the United States. It was not necessary that 
the contracts should hâve been made wholly in the United States 
(Pennsylvania L. Ins. Co. v. Meyer, 197 U. S 407, 414, 25 Sup. Ct. 
483, 49 L. Ed. 810), or that their exécution or performance should 
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liave been wliollv in the United States (same case, citerl and approved 
Ecpitable Life vSocietv v. Pennsvlvania. 238 U. S. 143, 147, 35 Sup. 
Ct. 829, 59 L. Rd. 1239, affirming 239 Pa. 288, 86 Atl. 787, and also 
bv the Circuit Court of Appeals in this tlie second circuit, Geo. W. 
Bentley & Ce. v. Chivers, 215 Fed. 959, 962). Tlie mère act of 
sendinjj salesmen into another state to sell sewing machines there, 
the orders Ijeing filled from the home office in another state and the 
contracts and cash collccted being immediately remitted to agencies 
. of the seller in other states, and the seller having neither office, store, 
nor managin<ï salesmen in the state where such salesmen operated, 
bas been held not to be doing business within such state so as to 
make the seller taxable on crédits as provided bv Rev. Code of Miss. 
1880, § 497 (Singer Mfg. Co. v. Adams, 165 Fed. 877, 91 C. C. A. 
461), althoiigh such seller was employed in trade or business within 
the state when it had "one or more local agencies in r^'Iississippi in 
control of salesmen, sclling sewing machines throughout a limited 
number of counties and reporting to sucli local agencies which in 
turn reported to a district agency in another state." That case is an 
authority in favor of the government's contention hère, as the statùtc 
referred to provides : 

"Every porson, résident or noiiresiilent, wlietlier eorporate or othervvisc 
* * * emplo.yed in siny kind of trade or business-, shall l)e taxa) île for tlie 
same in tlie eounty where such pet-sion may réside, or hâve a i>iaee of business, 
or be temporarily loeated at the finie of the assessment." 

The local agency established in the state gave the seller a place of 
business or a temporary location within the state while a mère travel- 
ing salesman had neither. In the instant case, the Laurentidc Com- 
pany, Limited, had a place of business, several in fact, in the United 
States, and was temporarily loeated, and had and owned property 
which it was storing in the United States and delivering as its busi- 
ness contracts demanded. 

In Flint V. vStone Tracv Co., 220 U. S. 107, 171, at page 172. 31 
Sup. Ct. 342, at page 357, 55 L. Ed. 389, Ann. Cas. 1912R, 1312, 
wdiere section 38 anove quoted from was directly under considération 
by the Suprême Court of the United States, that court said : 

"It remnins to eonsider \vh<>ther fhese fovporations are en.i;ai;ed in Im.siness. 
'Business' is a very ooniproliensive terni and enibraces everytliing about 
which a person caii be emplo.yed. lîlack's T.aw Diet. 15.S, eitintc People v. Coin- 
iiiissioners of Ta.xes, 2.'{ X. Y. 2-12, 244. 'That A\-hifh occnpies the time, atten- 
tion, and labor of men for the purpose of a livelihood or profit.' Bouvier's 
Law Dictionary, vol. 1, p. 27.S. 

"We think it is clear that corporations orsanized for the purpose of doing 
business, and actuiilly ensaged in sueli activities as leasing property, colleeting 
rent.s, managing oftiee buildings, making investuients of profits, or leasing ore 
lands and collecting royaltie.s, managing wharves, dividing profits, and in 
.sonie cases investing the surplus, are engagcd in bu.siness within the nieanlng 
of tliis statute, and in the capacity necessary to niake such organizations sub- 
ject to the law. 

"Of the Motor Taxinieter Cab Company Case, No. 432, the company owns 
and leases taxicabs, and collects rents therefrom. We think it is also doing 
business within the meaning of the .statute." 

True, "doing business within the state," or "doing or transacting 
business in the United States," do not include the doing of a single act 
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or the making of a single contract, but do include a contînued; séries 
of acts by an agent or agents continuously within the state or the 
United States, as the case may be. International Text-Book Co. v. 
Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. Ed. 678, 27 L. R. A. (N. S.) 
493, 18 Ann. Cas. 1103. In that case it is held : 

"The reasonable construction of a state statute relatlng to foreign corpora- 
tions doing btisiness within the state does not include tiie doing of a single 
act or the making of a single contract, but does Include a continuons séries of 
acts by an agent continuously within the state. Cooper Mfg. Co. v. Ferguson, 
113 Û. S. 727 [5 Sup. Ct. 739, 28 L. Ed. 1137]. 

"A foreign corporation engaged In teacliing by correspondenee, and which 
continuously has an agent tn a state securing seholars and receiving and for- 
warding the money obtained from them, Is doing business in the state; and 
such a corporation does business in Kansas within the meaning of section 
1283 of the General Statutes of that state of 1901." 

At pages 103 and 104 of 217 U. S., at page 483 of 30 Sup. Ct., 54 L. 
Ed. 678, 27 E. R. A. (N. S.) 493, 18 Ann. Cas. 1103, the court said, 
as to "doing business" : 

"In View of the nature and extent of the business of the International Text- 
Book Company in Kansas, the first inquiry is whether the statutory prohibi- 
tion against the malntaining of an action in a Kansas court by 'any corpora- 
tion doing business in this (that) state* embraees the plaintiff corporation. It 
inust be held, as the state court held, that it does ; for it is conceded that the 
text-book Company did not, before bringing this suit, make, deliver, and flle 
with the secretary of state either the statement or certitic"ate required by 
section 1283 ; and upon any reasonable interprétation of the statute that Com- 
pany, both at the date of the contract sued on, and when this action was 
brought, must be held as 'doing business' in Kansas. It had an agent in the 
state who was employed to secure seholars for the schools conducted by cor- 
respondenee from Scranton, and to receive and forvvard any money obtaiued 
from such seholars. Its transactions in Kansas, by nieans of which it se- 
cured applications from numerous persons for scholarsliips, were not single 
or casual transactions, such as might be deemed incidental to its gênerai busi- 
ness as a foreign coi-i)oratlon, but were parts of its regular business continu- 
ously conducted in many states for the benefit of its correspondenc^e schools. 
While the Suprême Court of Kansas has distinctly held that the statute did 
not embrace single transactions that were only incidentally necessary to the 
business of a foreign eorpoi-ation, it also adjudged that the business done by 
the text-book company in Kansas was not of that Uind, but Indicated a pur- 
pose to regularly transact its business from tlme to tlme in Kansas, aud 
therefore it was to be regarded as doing business in that state within the 
meaning of the statute, and that it 'was the intention of the Législature that 
the state should reach every continuons exercise of a foreign franchise,' aud 
that it should apply even where the business of the foreign corporation was 
'purely Interstate commerce.' Deere v. Wyland, C9 Kan. 255, 257, 258 [76 Pac. 
863, 2 Ann. Cas. 304] ; State v. Book Co., 65 Kan. 847 [69 Pac. 563] ; Commis- 
sion Co. V. Haston, 68 Kan. 749 [75 Pac. 1028]. In our judgment, those rullngs 
as to the scope of the statute were correct." 

It is seen to be inimaterial that in the case at bar the money col- 
lected was transmitted ta the home oiifice in Canada, or sent therg in 
the first instance, or that the entire transactions, including the mak- 
ing and signing of the contracts, their exécution or performance, and 
payment of moneys pursuant thereto, were not carried on from start 
to finish within the United States. 

It seems to me clear that on the returns made the taxes were le- 
gally assessed, or imposed, and paid, and that the plaintifï is not en- 
titled to recover in either case. 
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In Equitable Life Society v. Pennsylvania, 238 U. S. 143, 35 Sup. 
Ct. 829, 59 L. Ed. 1239, a Pennsylvania statute was under considéra- 
tion, and the Pennsylvania court had held that the state could im- 
pose a tax on the business of a foreign Insurance corporation doing 
business within the state, and that it was properly held that premiums 
on policies issued to persons in the state and paid directly to the home 
office measured the tax and did not amount to taxing property be- 
yond the jurisdiction of the state. The court held that the relation 
of the foreign company to domestic policy holders constituted doing 
business within the meaning of the statute, for, as the Suprême Court 
said: 

"It is obvious that many incidents of tlie contract are llkely to be atteuded 
to in Pennsylvania, sueh as paynient of. divldends wlien received in cash, send- 
ing an adjuster into the .state in case of dispute, or making proof of death." 

There will be a judgment in each case dismissing the complaint on 
the merits, with costs. 



McMANUS V. SAWYER et al. 
(District Court, S. D, New York. November 30, 1915.) 

1. Account Stated <g=>6(2)— Implibd Absent. 

Where monthly accounts rendered by a factor prior to the principal's 
death vvere retained without objection, but those rendered thereafter were 
returned by the executor, there was an account stated as to ail trans- 
actions included within the retained accounts. 

[Ed. Note. — For other cases, see Account Stated, Cent. Dig. §§ 31-34, 36- 
38 ; Dec. Dig. <S=>6(2).] 

2. Account ®=»17(4) — Equitable Relief — Plba. 

The only plea to a bill for an account, where the relation of the parties 
created the obligation to account, is a stated or settled account ; the plea 
of "fuUy accounted" being bad. 

[Ed. Note. — For other cases, see Account, Cent. Dig. §§ 85-87; Dec. 
Dig. <S=>17(4).] 

3. Account <S=>20(1) — Equitable Relief — Référence to Masteb. 

Where défendant in a suit for an accounting annexed to his sworn an- 
swer accounts rendered by hlm, the court can take and settle the account 
itself without référence to a master. 

[Ed. Note.— For other cases, see Account, Cent. Dig. §§ 10&-118; Dec. 
Dig. <S=>20(1).] 

4. Account <S=»17(4) — Equitable, Relief — Burden or Pkoof. 

On exceptions to an account attached by défendant to his answer, the 
burden is on the plaintiff as to the items of surcharge, and on the de- 
fendant as to the items of falsification. 

[Ed. Note. — For other cases, see Account, Cent. Dig. §§ 85-87; Dec. 
Dig. <S=>17(4).] 

5. Account <S=>18 — Evidence — Exceptions. 

In a suit against a factor for an accounting, évidence held not to sus- 
tain exceptions of surcharge and falsification to the account. 

[Ed. Note. — For other cases, see Account, Cent. Dig. §§ 89-93 ; Dec. Dig. 

®=>18.] 

@=>Far other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. Factors <S=»24 — Ltahimties — Delat tx Sale. 

A faetor Is not liiiWe to liis prindiial for damaKes resnlting from a 
delay in tlie sale ol returned goorls, which he had authority to sell only 
to protect his lien ami was not directed by the principal to sell. 

[Ed. Note. — For otlier cases, see Factors, Cent. Dig. § 25; Dec. Dis- 
<S=24.] 

7. Factohs i®=332— Accounting — Payment for Goods. 

Wliere factors, in adjustiug- a flre loss, allowed tlie insurance company 
the discount given for payment withiu (iO days, the creditiug of the 
principal's account vvith the fuU amonnt of the insurance received was 
etauivalent to payniont to the principal, whether the Insurance companies 
had paid within tliat time or not. 

ri'jd. Note.— For other cases, see l'actors. Cent. Dig. § 37; Dec. Dig. 
<®=>32.] 

8. Factors ©=ao2 — Accounting — Intorest — Coiipoukd Intekest. 

Where it was the estahlislied course of business between a faetor and 
his principal to charge interest on the account of eacli to the end of the 
month and tlien strike a balance, which would be carried forward to the 
next month, the fact that thereby the faetor charged compound interest 
does not establisli the falsification of his accounts, since such interest is 
not illégal and ma y be agreed on between the jiarties. 

[Ed. Note. — For other cases, see Factors, Cent. Dig. § 37; Dec. Dig. 
®=^32.] 

9. Account <S=>22 — Equitable Rellef — Ceoss-Bill — Nix'Essity. 

In a suit for accounting, a decree niay be reudcred in favor of the 
défendant for tlio amount sho«'n to be due him witliout his liaving filod 
a cross-bill, since ojie who deniancis an accounting subnilts liimself to tho 
resuit ther(mf if it goes against him. 

[Ed. Note. — For other cases, see Aecotint, Cent. Dig. §§ 133-135 ; Doc. 
Dig. ©==22.] 

In Equity. Suit for accounting by Terence McManus, as executor 
of the last wiil and testament of Arabella McManus, against Decatur 
M. Sawyer and another, copartners doing business as Sawyer & Blake. 
On exceptions to the account filed with the answer. Decree for de- 
fendants. 

George B. Flayes, of New York City, for plaintiff. 
Clinton H. Blake, Jr., and Léonard G. McAneny, both of New York 
City, for défendants. 

LEARNED HAND, District Judge. The bill is for an accounting 
to be rendered by a faetor to his principal uncler a contract of March 
31, 1908. Concededly an accounting was due from the défendants, 
who were the plaintiff's intestate's factors. The défendants answer 
that they in fact accounted monthly, and that up to the time of the 
death of plaintiff's intestate the accounts were settled, but that after 
her death the accounts were returned. To the answer were annexed 
ail the accounts actually rendered from April 1, 1910, to the conclu- 
sion of the transactions between the parties. 

[1-3J Upon the trial it appeared that the plaintiff, who was the 
plaintitFs intestate's gênerai agent, had returned ail the accounts ren- 
dered after April 1, 1910, and that therefore there was no account 
stated after that time. Before then, hovvever, the accounts had been 

<g::;3For other cases see same topic & KEY-NUMBBR Lu ail Key-Numbered Digests & Indexes 
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retained without complaint and constituted accoiints stated. Moreover, 
the plaintiff did not seek to challenge any of the accounts rendered 
before that time. In equity the only plea in such case as this to a 
bill for an account, when the relation between the parties created the 
obligation to account, was a stated or settled account. Daniell, Ch. 
vol. 1, p. 666 et seq. The plea of "fully accounted" was bad. Bailey 
V. Westcott, 6 Phil. 525. Therefore this cause at common law would 
hâve gone to a master upon so much of the account as was rendered 
after April 1, 1910, as soon as it appeared that there had been no 
stated account between the parties. However, it was always possible, 
and not an error, for the court to take and state the account itself ; 
and as the défendants bave annexed to their answer full accounts un- 
der oath from April 1, 1910, onwards, it has been possible to treat the 
case in that form. 

[4] The plaintiff, it is true, has assumed that the burden was upon 
him, though he disproved the allégation of the answer that the account 
was stated, to go further and show that there were enough errors 
in it either to require a new account altogether or to open it for sur- 
charge and falsification. In that he was in error, but bis rights may Ise 
none the less preserved by taking the account as now rendered in the 
answer and giving him the same rights that he would hâve before a 
master. Those rights would be to surcharge and falsify the account 
when rendered, which he would be obliged to do by excepting to its 
several items. As to items of surcharge he would hâve the burden ; 
as to items of falsification the défendants wonld bave the burden. In 
this latter respect the plaintifl^'s rights differ from what they would 
bave been had an account been once stated, but the cause may never- 
theless proceed, though a little informally, as the plaintiff has never 
formally excepted. LJpon the trial, nevertheless, he did in fact ob- 
ject to a number of items, and thèse objections will be taken as thovigh 
he had formally excepted before a master. 

As to items of surcharge, some suggestion was made at the trial that 
there were some 3,000 yards of goods which ought to hâve appeared 
upon the accounts; but this entirely broke down in proof and was 
abandoned. 

Another exception may also bave been made that better prices should 
hâve been got for the goods taken over by the underwriters after the 
fire of April 20, 1910; but this was without foundation, and it, too, 
is abandoned, if ever made. 

[5] The first serious exception of surcharge arises from the sup- 
posée! failure of the défendants to charge themsclves with the sale 
of certain of the returned goods ; e. g., those contained on Schedulc 
B of the answer. The plaintiff agrées that, wlien returned, the de- 
fendants had the right to crédit themselves with the price at which 
they were originally sold, that having been once charged against them; 
but he insists that no charge appears upon their eventual disposition. 
The défendants reply that as to some of thèse goods their sale ap- 
pears in the sales book, and that the proceeds are credited to the plain- 
tiff in the later "accounts current." For those which did not so ap- 
pear, the défendants say they hâve accounted in the "Fire Sales State- 
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ment," so called. This is a long statement delivered to the plaintiff 
and made up out of a larger statement of ail goods injured by the fire 
of April 20th, under the following circumstances : The goods burned 
were in the third loft of the warehouse, and consisted not only of the 
plaintifif's but of others' goods. AU thèse were insured by the'defend- 
ants under gênerai covering policies, and after the fire the défendant 
Blake took up the adjustment of the loss with the underwriters. I 
find as a fact that the plaintiff's assistant, Tate, was présent when the 
goods were viewed by the adjusters, and undertook to identify which 
of the injured goods belonged to the plaintiff. In cases where the 
tags were not burnt, this could be done absolutely; in other cases, it 
w_as inevitably a doubtful conclusion. Tate gave to Blake the pages 
of the défendants' books upon which the prices of the goods could be 
found, and after Blake had agreed with the underwriters as to the price 
at which they would take the goods lie had a gênerai statement made 
and they settled with him on those figures. The "Fire Sales State- 
ment," so called, is a compilation from so much of this gênerai state- 
ment as concerns the plaintiff's goods. The prices were those found 
in the défendants' books, less certain discounts to be considered later. 
The plaintiff's surcharge relates to thèse items of returned goods 
which first appear upon "accounts current" after the date of the fire; 
e. g., Schedule B, already mentioned. He urges that thèse certainly 
could not bave been injured in the fire, and that the défendants' ef- 
fort to include them in the crédit allowed him in the "Fire Sales State- 
ment" must obviously fail. Thus he dépends upon the discrepancy of 
dates in the documents. The défendants answer that, when returned 
goods of the plaintiff came to their warehouse, they were entered in 
a receiving book by a boy, but were not opened at that time. They 
were sent directly upstairs, and afterwards either the plaintiff, or Tate, 
his agent, having counted the goods, made a list of them and brought 
it down to the shipping clerk, who entered them in the return book, 
from which they were posted into the crédit book, and from there 
into the stock book. Now the return book, the crédit book, and the 
receiving book hâve ail been destroyed. I do not understand that 
the plaintiff' suggests that tliere was anything sinister or improper in 
their destruction; I see no reason, in any event, if sucli a contention 
had been suggested, for supposing that the destruction was to sup- 
press the books. As far as appears, certainly with the exception of 
the crédit book, they were books of casual entry, the contents of which 
were posted into more permanent books in the course of bookkeeping. 
The only date which appeared, according to this custom of business, 
would be in the return book, and that date would be the date at which 
McManus or Tate informée! the défendants that the goods had been 
returned. Andrews says that there was no date given by Tate and 
jMci'Ianus of the return, and we do not know what the date of the 
return actually was. It is possible that McManus' own books, if they 
were available, might show us tliat, or they might not; but they are 
not available. In any case, the explanation given, which I accept as 
truc, satisfies me that the goods carried in the accounts as returned 
after the fire might bave been received before that time, and might 
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have been identified aniong those goods afterwards salved and included 
in the "Fire Sales Statement." 

Furthermore, this appears to be certainly proved in some instances 
by the documents themselves, for the f ollowing reasons : On the "Fire 
Sales Statement" appear the case number and the yardage of some 
pièces which are located among the merchandise retumed after May 
Ist. Now it is of course impossible that that pièce should have been 
in the Fire Sales Statement, if it was not in the building at the time. 
The "Fire Sales Statement" was made up by going over each pièce 
particularly, and, as bas been said, the case and number and yardage 
of those pièces was put down, wherever the tag had not been burned 
off. When the same pièce is identified in a subséquent "account cur- 
rent," it shows beyond question that at least in that instance the date 
of the return taken from the défendants' stock book was not the actual 
date of the return of the goods. This démonstration is not complète 
as to ail the items challenged, but it serves as the strongest possible 
démonstration of the truth of the défendants' story as to how the ap- 
parent conflict in dates occùrred. There is another considération of 
no small weight, which further corroborâtes that story. If the retumed 
goods in question were actually not in the fire, and were not accounted 
for in the "Fire Sales Statement," the books of the défendants could 
not possibly have balanced. Either they would have been credited to 
some other account, or they would have been altogether suppressed, 
which would amount practically to a larceny of the goods, and which 
the plaintiff expressly disclaims. That the goods could have been re- 
ceived after the fire, and have got into some other account, and never 
have been discovered subsequently, is of course a possibility in the 
sensé that anything is a possibility ; but it is an extrême improbability. 

Therefore it seems to me from ail thèse reasons that there can be 
no reasonable doubt that thèse items of returned merchandise, which 
are said to appear in the "Fire Sales Statement," actually did appear. 
I am quite aware of the fact that there is no indubitable tracing of some 
of thèse goods. Many of the goods in the "Fire Sales Statement" 
had their tags burned off. There was nothing left by which to iden- 
tify them, but their yardage (which in many cases was estimated) and 
the pattern number of the goods, with their shade number or color. 
In placing some of this returned merchandise in the "Fire Sales State- 
ment," therefore, it must be conceded that there is a certain measure 
of doubt. In some cases those pièces which Andrews picks out as 
accounted for in the "Fire Sales Statement" do not actually tally with 
the yardage shown upon the stock book for that pièce. This may 
possibly be accounted for through loss by the cutting off of samples. 
In some cases a number of other pièces in the "Fire Sales Statement" 
than those selected by Andrews to answer the items in the stock book 
would answer equally well. It is impossible to know that he has se- 
lected the right pièces upon the "Fire Sales Statement." However, 
the "Fire Sales Statement" contains pièces which could respond to 
such of the returned goods as did not appear later to his crédit in the 
sales book. If thèse returned goods are not in the "Fire Sales State- 
ment," the défendants failed to put tliem in their account, and have 
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embezzled tliem, which I do not believe. I therefore find that the 
plaintiff has not sliown that the goods so returned were not disposed 
of, either by insurance adjustment or by subséquent sale. 

The next exception of surcharge is to the items of the 20 pièces 
which were in the fourth loft, and which suffercd a smoke damage, for 
which the plaintiff was allowed $180.97, 30 ])er cent, of their value. 
Thèse pièces hâve been traced into the sales book, and their disposition 
shown in each case. The plaintiff was credited witli the sum which 
had been obtained f rom thèse, together with the allowance for déprécia- 
tion, and no question can be raised about them. 

The next excejîtion of surcharge consists of two items of returned 
merchandise on Schedule G, bearing the name "A. D. Juillard & Co." 
and "Amoskeag Mfg. Co." The plaintiff claims that thèse should be 
charges, not crédits, to the défendants, if they represent goods returned 
to the manufacturers who originally delivered the goods. This is ex- 
plained as follows : Each manufacturer's account had a number on 
the défendants' stock book, and usually when goods were returned the 
"account current" identified them by référence to that number. On 
Schedule G only, for some quite unexplained rcason, the name of the 
manufacturer was added to the account number. The explanation is 
adéquate that it was only a redundancy in the account, and the goods 
are traced and later accounted for. 

[6] The next exception of surcharge arises from the fact that the 
returned goods not accounted for in the fire were held for two years 
in some cases, and were then sold at greatly diminished value. This 
attempt at surcharge involves a miscoiiception of the relation of factor 
and principal. The sale of the goods rested with McManus, the prin- 
cipal ; they were hi's goods, and he was responsible for their value. 
7\ny rights of sale which the factor had were for the protection of his 
lien, and he was not an agent of the principal to sell. lience, while 
he had the power to sell to protect himself, he had no obligation to 
sell to protect the principal. If he chose to leave the returned goods 
unsold for two years, the loss was on his own head. The factors niight 
hâve sold, if they had thought it necessary, but are not chargeable with 
failure to do so. 

[7] The next exception of surcharge is of the allowances of 2 per 
cent, and 10 per cent., amounting in ail to 11.8 per cent., made to the 
imderwriters when they took over the damaged goods. Thèse allow- 
ances were from the priées at which the goods were carried upon the 
défendants' books. When Blake settled with the undet writers, he took 
as a basis the figures at which McManus carried the goods, and which 
he used in his sales to customers. Thèse priées were, of course, not 
those at which he had purchased, and the underwriters insisted upon 
some déduction. McManus' usual terms were 7 per cent, ofï if the 
payment were made in 60 days. The allowance was certainly reason- 
able, in view of ail the circumstances, and was the équivalent of a bulk 
sale at 4.8 per cent, less than what McManus would himself hâve re- 
ceived after he had succeeded in selling ail the goods by separate con- 
tracts. He complains that the payment was not made in 60 days, but 
I do not find any proof of this. It does not appear when the under- 
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writers paid the défendants, but it does appear that McManus was 
allowed full crédit for the sum allowed upon the défendants' books 
on August 3, 1910, which was 74 days after the fire, and which was 
équivalent to a cash payment at that time. 

The question remains whether Blake had authority to make the set- 
tlement, which dépends upon the question of fact between McManus, 
on the one hand, and Blake and Andrews, on the other. I find in f avor 
of the défendants upon this issue. In the first place, McManus' bear- 
ing was net impressive. Again, I am satisfied that he destroyed bis 
books. Again, bis claims bave been shifting, vague, and baseless. 
Finally, Andrews' mémorandum seems to me to remove any doubt 
about the fact. It is true that IMcManus' letter of June 6th may be 
read ta imply that the matter had not been lef t in Blake's hands ; but, 
considering its source, it may well hâve resulted from a change in bis 
position after he had found that the settlement would not be to his lik- 
ing. 

This complètes the exceptions of surcharge, and the plaintifï has fail- 
ed in each case. 

There are two exceptions of falsification : The first is that the de- 
fendants bave credited themselves with compound interest on their 
advances ; the second, that they bave credited themselves with a 4 per 
cent, commission on efïecting the settlement with the underwriters. 

[8] Respecting the exceptions of interest, the facts are as follows: 
The accounts were figured monthly and each side of the account was 
charged with interest. The balance was then carried f orward to begin 
the next account, and necessarily in that balance was included tlie bal- 
ance of interest fo-und due in the last account. As interest was figured 
upon that balance, the resuit unquestionably was to allow interest upon 
interest. This had been the uniform course of the parties throughout 
their two years of dealings, and at no time did McManus raise any 
question about it. Compound interest is not illégal, and the parties 
may agrée upon it if they wish. Allen-West Commission Co. v. Patillo, 
90 Fed. 628, 33 C. C. A. 194. The question is whether the parties had 
agreed upon this method of keeping their accounts. As the plaintifï 
returned each of the "accounts current" sent after the fire, no estoppel 
can arise from them; but he did not adopt this practice before that 
time. From March, 1908, the parties had been in business together, 
and throughout ail the time the "accounts current" had been regularly 
sent, and there is no suggestion that they had been returned. On the 
contrary, the whole business had been done upon their basis without 
any complaint by the plaintifï. This established the course of the 
business by mutual consent upon a footing which was entirely reason- 
able in itself . The crédit is therefore allowed. 

The second exception of falsification is of the crédit of a 4 per cent, 
commission upon effecting the adjustment. This dépends whoUy upon 
the testimony of Blake, in which he is contradicted by McManus. Up- 
on the authority to settle with the underwriters Blake is corroborated 
by Andrews' mémorandum; not so as to the promise to allow com- 
missions. Blake says that McManus came in on the morning after the 
fire, April 21st, and that Blake at that time said that he would under- 
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take the adjustment îf he was allowed his commissions, to which Mc- 
Manus assented. In McManus' letter of June 18, 1910, he speaks of 
allowing the cO'mmission, but net allowing any more than 7 per cent, 
discount. He is, however, not referring to any talk, but to the contract 
of March 31, 1908, which certainly did not govern the case of an in- 
surance adjustment. That the défendants should, however, hâve been 
allowed something for adjusting the loss, was a very natural thing; 
they had an immense deal of clérical labor to perform, and Blake's 
work counted for something. The fact that McManus contradicts 
Blake counts for nothing, in my judgment; the only question is wheth- 
er Blake's memory is to be trusted, in view of his interest. I see no 
sufficient reason to doubt his story, and I fmd that the crédit bas been 
proved. 

[9] Thus the exceptions to the account, either of surcharge or falsi- 
fication, are ail overruled. Now an account, when duly presented un- 
der the oath of the accounting party, will be passed by the court save in 
those respects in which the other party excepts to it. Moreover, it is 
a well-established rule that a party who demands an accounting sub- 
mits himself to the resuit of the account if it goes against him. No 
cross-bill is necessary, and a decree may go for the balance either wav. 
Wilcoxon v. Wilcoxoo, 199 111. 244, 250, 65 N. E. 229. It follows that 
the défendants may take their decree for $808.94 against the plaintiff, 
which is the balance due on the account. 

In this view no considération of the counterclaims is necessary. 
However, they must be dismissed, since they rest upon an account stat- 
ed, and none such was proved. This, however, will not take f rom the 
défendants their costs. 



CLINE V. SOUTHERN RY. CO. 
(Wstrict Court, W. D. Soutli Carolina. Mareh 10, 1916.) 

1. DiSMISSAL AND NONSUIT <®=»58(1) MOTIONS GlSOUNDS. 

In an action for Personal injuries, where défendant pleaded a release 
and plaintiff was not required to reply under the law unless so required 
by order of the court, a motion to dismiss on the ground that a court of 
law had no jurisdictiou would be denied, since whlle in the fédéral courts 
matters cognizable in equlty cannot be considered on the law side of the 
court, and while the only fraud permissible to be proved at law would 
be fraud touching the exécution of the instrument, it could not be assumed 
that the release was executed as alleged or that plaintiff could only get 
relief from the release In equity. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. §§ 
134, 138; Dec. Dig. ©=358(1).] 

2. Judgment ®=3828(,'î) — Judgments Operative as Bak. 

Under Const. art. 4, § 1, providing that full falth and crédit shall be 
given in each state to the public acts, records, and judicial proceediugs of 
every other state, a fédéral court gives the same efCect to a judgment of a 
State court as it had in the state where it was rendered, and a judgment 
which bars an action in the state where it was rendered is res judlcata 
In the fédéral courts. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1507, 1508; 
Dec. Dig. (S=828(3).] 

Ê=>For other cases see eama touw & '. ICV Nt.'MBBR in ail Key-Numbered Digests & Indexes 
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3. JUDGMENT ©=3570(5) — JUDGMENTS OpERATIVE AS BAR — NOXSUITS. 

In an emploj'6's action for injuries in a Soutli Carolina state court, the 
court granted a nonsuit "for tlie reasons taken down by the stenographer." 
In ruUng on tlie nonsuit tlie court stated tliat tie ttiought plaintiff was a 
f oreman ; that it was his business to make an unsafe business safe and 
to prépare a safe place for himself and liis men to work ; tliat lie did not 
think it made any diiïerence whether défendant was négligent or not ; that 
he could not escape the conclusion that plaintiffi's foot sllpped and that 
when he fell down he pulled a bent on him, and therefore the ooly rea- 
sonable inference that could be drawn was that he was injured by an 
unfortunate accident ; that he did not think he could sustain a verdict if 
rendered against défendant on the évidence; and that he was going to 
grant a nonsuit on the ground that there was no other reasonable inference 
to be drawn from the évidence, and for the further reason that coal under 
his foot was possibly put there or left there by himself or his men. Held, 
that the nonsuit was clearly granted for insufliciency of the évidence to 
support a verdict for plaintiff, and not because the évidence showed 
afflrmatively that plaintiff was not entitled to recover, and hence under 
the rule in South Carolina it would not prevent a new action. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1032 ; Dec. Dig. 
<@=>570(5).] 

4. JUBGMENT lS=3570(5) JUDGMENTS OPERATIVE AS BaB — NoNSTJITS. 

In an employé's action for injuries in a South Carolina state court, the 
court granted a nonsuit for insuiiiciency of the évidence. The judg- 
ment was affirmed on appeal, the Suprême Court stating, in closing its 
opinion, that it appeared that the injury was due to plaintifC's own 
fault and that défendant was not liable. In that state a judgment may 
be aflirmed on grounds other than those upon which it was based in the 
lower court. Held, that the expression in the opinion of the Suprême 
Court did not show that it placed its judgment on a ground other than the 
insufficiency of the évidence, and hence the judgment did not bar a new 
action. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1032 ; Dec. Dig. 
<S==>570(5).] 

At Law. x\ction by D. J. Cline against the Southern Railway Com- 
pany. On motion to dismiss the complaint. Motion ref used. 
See, also, 101 S. C. 493, 86 S. E. 17. 

J. Harry Foster, of Rock Hill, S. C, for plaintiff. 
McDonald & McDonald, of Winnsboro, S. C, for défendant. 

JOHNSON, District Judge. This is a motion by the défendant to 
disraiss tlie complaint herein on two grounds : First, because it appears 
upon the face of the pleadings that this court sitting as a court at 
law has no jurisdiction of this action; second, because the plaintiff 
is estopped by the judgment of the state court which is res judicata 
of the niatter now sought to be litigated in this court. 

[1] The motion to dismiss for want of jurisdiction is based on the 
defendant's fourth défense, which sets up a release alleged to bave 
been executed by plaintiff, whereby for a valuable considération he 
released the défendant from any further liability to him on account 
of his alleged personal injuries growing out of the facts set up in the 
complaint. It is contended that, inasmuch as the plaintiff has not 
made replication to the answer, it is admitted, and that such release 
on the law side of the court stands as a fuU and complète défense to 



©=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the plaintiff's alleged cause of action, and that hc bas no right to pro- 
ceed as long as said release is unassailed. Défendant further insists 
that while under the practice in the state courts the question of the 
validity of the release may be tried in the sanie action, and any ques- 
tion affecting its validity submitted to the jury with the other issues, 
under the practice in the fédéral courts such cannot be done, because 
in the latter courts the distinction between law and equity is rigidly 
and strictly observed. Unquestionably, niatters cognizable in equity 
cannot be considered on the law side of the court, nor can matters 
of a légal nature be considered on the equity side of the court. It is 
not deemed necessary to quote authorities on this point, as this doc- 
trine in the fédéral courts is fundamental and clementary. The real 
difficulty is in determining the applicability of the law to this particular 
case. The plaintilï is not required under the law of pleadings to reply 
to an answer unless the answer sets up a counterclaim. The answer 
in this case does not set up a counterclaim, but in the fourth défense 
there is set up a release which, if established, will avoid the plain- 
tiff's action. The défendant may, where bis answer sets np new 
matter constituting a défense by way of avoidance, move the court 
to require a reply thereto, and, if the court shall order a replication, 
it is subject to ail the rules of pleadings in regard to an answer ; that 
is, the plaintiff must admit or deny or avoid the new matter so set 
up. In the présent state of the pleadings, the court cannot assume that 
the release set up by the défendant was executed, nor can the court 
anticipate the character of the re])ly the plaintiff may make to the 
release if required to make replication. If the cause shall go to trial 
on the pleadings as now made up, the court cannot anticipate the plain- 
tiff's attitude with respect tO' the release, nor can the court now rule 
upon the character of évidence that vv"ill be admissible. In the case 
of George v. Tate, 102 U. S. page .570, 26 L. Ed. 232, it is said: 

"It i.s well settU'd that the oiily fraud permlspible to be proved at law 
* * * is fraud touching the exécution of the iustruraent, such as misread- 
iug, the surreiJtitious sulistitution of one paper for another, or obtaining l)y 
some other trielî or device an instrument wliieh the party did not intend to 
give." 

It is not necessary to multiply authorities. This doctrine has been 
announced repeatedly, and is settled lavif in this court, and will be 
binding on the court when the cause cornes on for trial. Whether the 
plaintiff can bring himself within this rule to avoid the alleged release, 
or whether it is such a paper as he can only get relief from by proper 
action in a court of equity for its rescission, the court is not advised. 

[2] The second ground upon which the defendant's motion is based' 
is that the plaintiff is estopped by the judgment of the state court 
which is res judicata of the matters now sought to be litigated in this 
court. The plaintiff brought his action in the court of common pleas 
for York county on May 16, 1914, for personal injuries growing out 
of the sarae state of facts alleged in the complaint now before the 
court. The court of common pleas for York county acquired juris- 
diction of both the parties and the subject-matter, and that court is 
a court of gênerai jurisdiction and has concurrent jurisdiction with 
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tliis court in the cause of action set out in the complaint. This cause 
being at issue came on at the November, 1914, term before Spécial 
Judge Efird and a jury, and after the taking of ail the testimony 
offered by the plaintiff to sustain bis cause of action, upon motion of 
counsel for défendant therein, a nonsuit was granted. From the order 
of nonsuit the plaintiff appealed to the Suprême Court of the state of 
South Carolina, and the Suprême Court of the state sustained the order 
of nonsuit and affirraed the judgnient of nonsuit. 101 S. C. 493, 86 
S. E. 17. Section 1, art. 4, of the Constitution of the United States 
provides that : 

"Full faitli atid eredit phall be given in eaoli state to the public acts, 
records, aud judicial iirocecdin;,';, of every otlier state." 

The fédéral court gives the same effect to a judgment of the state 
court as it had in the state where it was rendered. In the case of 
Hampton v. M'Connel, 3 Wheat. 234, 4 L. Ed. 378, decided by Chief 
justice Marshall, the syllabus of the case was as follows : 

"A judgment of a state court lias the same crédit * * * and effect 
in every other court within tlie Uiùted States, which it had in the state where 
it was reuderod ; and whatever pleas would be good to a suit thereon, in such 
state, aud none otheis, can be pleaded in any other court \\'ithin tlie United 
States." 

In Scotland County v. Hill, 132 U. S. 107, 10 Sup. Ct. 26, 33 L. 
Ed. 261, it is hcld that an adjudication in the state court which binds 
the plaintiff, whether it was right or wrong, precludes him until it has 
been reversed or set aside. It cannot be disregarded any more in the 
courts of the United States than in those of the state itself. Is the 
matter in controversy res judicata? Could the plaintiff again bring 
his action in a state court in South Carolina? If he could not bring 
his action again in the state court because the previous adjudication is 
binding upon him and determined the merits of his cause, then he 
cannot bring it in this court. In South Carolina an ordinary nonsuit 
does not adjudicate anything. There are nonsuits, however, which 
go to the merits of the matter in issue. Such a nonsuit is binding upon 
the parties. In the case of Cartin v. R. R. Company, 43 S, C. 221, 20 
S. E. 979, 49 Am. St. Rep. 829, an action was brought upon a written 
instrument. At the close of the plaintiff's testimony, Judge Wither- 
spoon construed the written instrument upon which the plaintifî's cause 
of action was based and held that the plaintiff did not hâve a cause of 
action under that written instrument. Whereupon he granted an or- 
der of nonsuit. Thereafter the same plaintiff brought action against 
the same défendant upon the same written instrument, and Judge 
Benêt with the record in the previous case before him held that Judge 
Witherspoon's construction of the deed involved was res judicata and 
dismissed the complaint. In the case of Morrow v. Railroad Co., 84 
S. C. 224, 66 S. E. 186, 19 Ann. Cas. 1009, Morrow had been injured 
in North Carolina. He had brought one action in the superior court 
of North Carolina and had been nonsuited, which nonsuit was affîrm- 
ed by the Suprême Court of the state. Thereafter he brought a sec- 
ond action in the superior court of North Carolina upon the same cause 
231 F.— 10 



'2i2 231 FEDERAL REPORTEE 

of action and was again nonsuited, and upon appeal to the Suprême 
Court of the state the order of nonsuit was affirmed. Thereafter he 
brought his action in the court of common pleas for Spartanburg 
county, S. C, upon the same cause of action, and it was decided by 
the court upon the inspection of certified records of the North Carolina 
cases that the décision involved the merits and that he was precluded 
from again suing in North Carolina, and, of course, the court, giving 
full faith and crédit to the North CaroHna adjudication, dismissed 
the complaint. In the case of Hughes v. Ry. Co., 92 S. C. 1, 75 S. 
E. 214, the Suprême Court said: 

"A nonsuit is îiot usually a .Imlgment upon the morits. It was oviginally 
given figainst the plaiutiff wheu he introduced Insudicieut évidence to support 
a verdict or when lie ret'used or ueglected to proceed to the trial of the cause. 
after it had been jjut at issue. It is différent, however, where the plaintilï 
îs nonsuited or a verdict is directed because the évidence introduced by the 
plaintifC proves affirmatively as a niatter of law that he is not entitled to re- 
cover. The différence is that in one Instance the plaintilï faits to inake ont 
)iis case ; in the other instance he proves afiirmatively facts which as a matter 
of law show that he is not entitled to recover." Jenkins v. A. 0. L. R. R. 
€o., 89 S. C. 408, 71 S. E. 1010 ; Morrow v. Railroad Co., 84 S. C. 224, 66 S. K. 
186, 19 Ann. Cas. 1009. 

[3] Coming to the case under considération, did the court grant 
the nonsuit because the plaintilï had failed to introduce sufficient évi- 
dence tO' sustain a verdict, or because the évidence showed affirmative- 
ly that the plaintiff was not entitled to recover? The order is very 
short : 

"After hearing argument of eounsel and for tlie reasons taken down by the 
steuographer, it is ordered that a nonsuit be granted hereiu." 

In ruling on the nonsuit, the court said: 

"Gentlemen, I hâve given the testlmony very careful fhought, and I think 
tins man was the foi-eman and intrusted by the uiaster to do the work. It 
was hls business to go and niake an unsafe business safe, and it was hls busi- 
ness to prépare a safe i)lnce for hiuiself and for liis uien to work. I don"t 
think It makes any différence in the case whether the master was négligent in 
the partlculars mentioned In the complaint or not. I canuot escape the con- 
clusion that he had safely placed ail of the bents, that he had safely removed 
this one, and, in attemptlng to put It back in place, his foot slipped from 
under him, and when he fell down he puUed the bent on him, and therefore 
the only reasonable inference that could be drawn from the facts is that he 
was injured by one of the unfortunate accidents that hefalls humankind; 
and I do not think I could sustain the verdict if the jury were to render one 
against the railroad cofhpany on this évidence, and I think it would be useless 
to go on with the case. I do not go into any of the other questions as to 
whetlier this is a cause under the United States Employers' Liability Act 
(April 22, 1908, c. 149, 35 .Stat. 65 [Oomp. St. 1913, §§ 8657-8665]). For in this 
case I think it makes no dllïerence and I do not pass on the validity or in- 
validity of the release, but I am going to grant the motion for a nonsuit and 
put it on the grouud that there is no other reasonable inference to be drawn 
from the évidence on his part caused by his foot sllpping and pulling down the 
bent on him, and for the further reason that the coal under his foot was 
Ijossibly put there or left there by hlmself or by the men who were under his 
control or direction." 

[4] Clearly, the court granted the nonsuit because the évidence was 
not sufficient to support a verdict. The difficulty in the case is found 
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in the last clause of the last sentence of the reasoning of the Suprême 

Court : 

And it appears "that the plaintiff's injury was due to liis owa fault, aud 
that the défendant is not liable. Jndgment is afflrmed." 

That language is far broader than the language used by Judge Efird 
in granting the nonsuit. The Suprême Court has held that it is a judg- 
ment of the court that controls, and not the reasoning of the court in 
reaching that conclusion. I am not able to hold that that expression 
found in the reasoning of the Suprême Court is of such force and 
effect as to make the matters herein res judicata. Judge Eiîrd's judg- 
ment of nonsuit was before the Suprême Court to be either affirmed 
or reversed. Under the practice in that court, the respondent may 
ask that the judgment appealed from be sustained on other grounds 
than those upon which it was based in the lower court. From the 
record before me it does not appear that the Suprême Court placed 
its judgment of affirmation upon grounds other than Judge Efird's. 
The action now before this court is brought under the Èmployers' 
Liability Act. Judge Efird distinctly refused to décide the question 
whether it was a common-law action or an action under the Employers' 
Liability Act. I am therefore constrained to hold that Judge Efird's 
judgment of nonsuit was based upon the insufficiency of évidence to 
support a verdict. 

Wherefore, the motion to dismiss the plaintiff's complaint is refused. 



NOTASEME HOSIERY CO. v. STRAUS et al. 
(District Court, S. D. New York. February 9, 1912.) 

1. Teade-Makks and Tbade-Names ©=85(1) — Suit fob Infrixgement — 

RiQHT TO Relief. 

A trade-mark is in the nature of a property right which a court of equi- 
ty will protect from Invasion, but he who seeks such relief must hlmself 
be free from fraud or misrepresentation. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94 ; Dec. Dig. <S=585(1).] 

2. Thade-Maeks and Trade-Names 'S=>45, 85(2) — Right to Protection ix 

EQUITT MiSKEPBESENTATION. 

Where complalnant registered à trade-mark for hosiery packages con- 
sistlng only of a device or symbol in différent colors, the placing thereon 
in use of the word "Notaseme," which had been refused reglstry as a part 
thereof, in connection with a statement of the reglstry, constituted a ma- 
terial misrepresentation which invalidated the trade-mark and was a bar 
to équitable i-elief. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59, 94 ; Dec. Dig. <@=»45, 85(2).] 

3. Tbade-Marks and Tbade-Names ©=375 — TJnfaie Compétition — Use op 

SiMiLAB Labels. 

The use by défendant of a label on hoisery boxes similar In shape aud 
coloring to complainant's, but differing in the arrangement of the colors 
and especially In the trade-mark name conspicuously shown thereon, lield 
not sufflcient to establish unfair compétition, in the absence of proof that 

e=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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enstomers were aetually doeeived iuto biiying défendants' goods for those 
of corapluiuîint. 

[Ed. Note. — For otlier cases, see Trade-ilarks and Trade-Names, Cent. 
Dig. § 8C; Dec. Dig. «=75.] 

In Equity. Suit l)y the Notaseme riosiery Company against I.sidor 
Straus and Nathan Straus, doing business as R. II. Macy & Co. On 
final hearing. Decree for défendants. 

Decree reversed, 201 Fed. 99, 119 C. C. A. 134. Subséquent décision, 
209 Fed. 495, following that of Circuit Coin't of Appeals, affirmed 
131 C. C. A. 503, 215 Fed. 361, which is reversed bv Suprême Court, 
240 U. S. 179, 36 Sup. Ct. 288, 60 L. Ed. — . 

D. Frank Eloyd, of New York City (RoVjert Al. Barr and E. Ilay- 
ward Fairbanks, both of l'hiladclphia, l'a., of counsel), for coni- 
plainant. 

Wise & Seligsberg, of New York City (Edmond E. Wise, of New 
York City, of coimsel), for defenckuits. 

HAZEL, District Judge. The bill in this case allèges unfair com- 
pétition in trade and infringement of a trade-rnark adopted and used 
by complainant corporation since October 1, 1907, as a label in con- 
nection with the manufacture and sale of b.osiery. There is attached 
to the statement and déclaration a sketch or drawing of the trade- 
mark which consists of a square having a black band extending di- 
agonally from the left-hand upper corner to the lower right corner of 
the design, and a triangular space or panel aljove and below the band 
printed in red. There is no other mark, lettering, or coloring speciiied 
in the application filed December 14, 1907, and registered May 4, 
1909, though the évidence shows that the mark as used by the coni- 
plainant has printed upon the band in white script the word "Nota- 
seme," and on a tlourished ending of the script are printed the words 
"Trade-Mark," while the words, "Reg. U. S. Pat. Off.," are in small 
type underneatli the design, as required by statute. The drawing 
also shows a narrow white border on either side of the diagonal banci, 
but in actual use such border is of décorative gold. 

The alleged infringement of the registered trade-mark consists in 
the adaptation and use by the défendants of labels for their boxes, 
cartons, and advertisements in connection with the sale of stockings, 
which comprise a rectang^lar design with a diagonal black band ex- 
tending across and dividing it into an upper and lower panel or space ; 
each being red in color. On the black band the trade-mark, "Irontex," 
is conspicuously printed in white script, and in the upper panel is in- 
serted in black type, "The hose that," and in the lower panel the words, 
"wears like iron." The band upon which the word, "Irontex," is 
printed extends from the lower left-hand corner to the upper right- 
hand corner. 

The évidence produced shows tliat the défendants adopted their 
trade-mark and label about six months af ter the adoption of the trade- 
mark by complainant. If the trade-mark or label in controversy is 
valid, the défendants hâve not the right to appropriate it in conjunction 
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with the sale of a like vendible commodity by either copying, imitating, 
or simulating it. But the défendants contend that the principal char- 
acteristic of complainant's trade-mark was the word, "Notaseme," 
which was refused registration by the Patent Office on account of its 
descriptive character ; that complainant in légal efïect disclaimed such 
word as an élément of the combination comprising the trade-mark ; and 
that the continuance of the use of the word, "Notaseme," in connection 
with the représentation that such word was also an élément of the reg- 
istered trade-mark, renders the latter invalid. Whether the conten- 
tion cornes within the rule of the décisions to which attention is di- 
rected is a question not altogether free from difftculty. 

[1, 2] To nierely display the word, "Notaseme," on the face of the 
design, would n(jt disentitle the com])lainant to relief, but the addition 
of the words, "Trade-.Mark," printed on the flourished ending of the 
script, was, I think, a material misrepresentation. It is a well-estab- 
lished rule of law that a trade-mark is in the nature of a property 
right which a court of equity will protect from invasion, but he v/ho 
seeks relief must himself be free from fraud or misrepresentation. 
Prince Mfg. Co. v. Prince's Metallic Paint Co., 135 N. Y. 24, 31 
N. E. 990, 17 L. R. A. 19; Preservaline Mfg. Co. v. Heiler Chem. Co. 
(C. G.) 118 Fed. 103. Ordinarily, misrepresentations to the public 
arise from statements appearing on the trade-mark relating to the 
materials com])osing the manufactured article and the place of manu- 
facture. Manhattan Medicine Co. v. Wood, 108 U. S. 218. 2 Sup. Ct. 
436, 27 L. Ed. 706. In Holzapfel's Co. v. Rahtjen's Co., 183 U. S. 1, 
22 Sup. Ct. 6, 46 E. Ed. 49, a principle is enunciated by the Suprême 
Court wdiich is determinative of this question and which seems to 
broadly include a false claim or a misrepresentation of the character 
appearing on the face of complainant's trade-mark. In that case it was 
held that no right to a trade-mark which includes the word "patent" 
or describes the article as "patented" can arise when the article is 
unpaténted, and the Suprême Court said : 

~"A symbol or label claimed as a trade-mark, so constltuted or worded as to 
make or contaln a distinct assertiou which is false, will iiot he recogulzed, 
nor can any right to its exclusive use ho maiiitaiued." 

There are earlier cases in the lower fédéral courts holding that there 
can be no title in a trade-mark which opérâtes to mislead or deceive 
the public, and that the défendant may avail himself of such déception 
by answer, even though infringement is imputable to him. Consoli- 
dated Fruit-Jar Co. v. Dorfiinger, Fed. Cas. No. 3,129. And in Pre- 
servaline Mfg. Co. V. Heiler Chem. Co., supra, Judge Kohlsaat denied 
équitable relief in an unfair compétition case where no false statements 
were made in connection with the trade-mark or packages, but where 
it appeared that in advertising circulars the word "patented" was used 
in relation thereto. While it is true that the misrepresentation in 
each instance in the cases cited implied that the article was patented, 
or that the patent had not expired, still it seems to me that the same 
principle as emphasized in the Holzapfel Case applies hère. The 
exclusive right to the use of the word, "Notaseme," was apparently 
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disclaimed in the Patent Office, and yet the complainant continued to 
use such Word at the same time, claiming it was a feature o£ the com- 
bination comprising the registered trade-mark. Snch misrepresenta- 
tion by complainant invalidâtes the registered trade-mark and opér- 
âtes as a bar to équitable relief from the asserted infringement by the 
défendants. 

[3] The next ground for relief to be disposed of is whether, not- 
withstanding the invalidity of the trade-mark the défendants arc 
guilty of unfair dealing in trade. That there is in defendant's label a 
resemblance to complainant's label would seem to be apparent on com- 
parison. The form or shape of the label, the diagonal black band, the 
red panels, and the white lettered inscription on the band, tend to 
create the impression that the labels used on the boxes containing the 
défendants' hosiery are the labels of the complainant; but the re- 
semblance or similarity is not thought sufficiently close to justify the 
presumption of an intention by the défendants to mislead the ordinary 
buyer into buying their goods when he intended to buy those of the 
complainant. The variations made by the défendants in their label, 
though probably not a complète differentiation, nevertheless were suf- 
ficient to require proof that some individual buyer had been deceived. 

Complainant produced testimony of spécifie sales to show that there 
was a palming off of the goods of the défendant for those of the 
complainant, but I am left unpersuaded by such testimony. The wit- 
ness Keefe swears that he bought stockings at défendants' store on 
three différent occasions. On the first and second visits to the défend- 
ants' store he pointed out to the saleswoman the box of hosiery lie 
wanted to buy, and he swears he does not recall what was said by ei- 
ther the salewoman or himself at the time of the purchase, or what 
happened on any of the occasions in relation to which he testifies. It 
appears that he made a report in writing to the complainant of a pur- 
chase of stockings on July 19, 1910, wherein he stated that he had' 
asked the saleswoman for a pair of "Notaseme" hose, and he pur- 
chased the hose delivered to him by the saleswoman, which were those 
of the défendants. The exhibit report was not used by him to refresh 
bis recollection or in relation to the said purchase, and it is therefore 
not entitled to considération as évidence tending to establish the fact. 
At the time of such claimed purchase, he was accompanied by a friend 
who had been instructed to observe the transaction with the view of 
later becoming a witness if necessity arose. Such wi.tness, however, 
is not produced. 

Evidence has been given by the défendants to show that their labels, 
which they placed on the front ends of the boxes containing their 
hosiery, were of rectangular shape, and that, in addition thereto, they 
placed on the front ends of the covers of the boxes another label 
which had printed on it in clear type the name, "Macy's" ; that after 
the adoption of their trade-mark, "Irontex," they extensively adver- 
tised it in the newspapers of New York City in connection with the sale 
of stockings and created a demand for the particular kind of stock- 
ings sold by them. Under the circumstances, 1 am satisfied that no 
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confusion résultée! from the siniilarity of the two labels, and that the 
substitution of the défendants' goods for those of the complainant is 
not proven. 

The bill is dismissed, with costs. 



Tu re BONDURANT HARDWARE CO. 

(District Court, N. D. Georgia. Marcli 13, 1916.) 

No. 550. 

1. Bankruptcy <S=3l40(l) — T^rLH^TO Pkoperty — Delivkey on Coxsigniient. 

Implemeiits delivered by ttie manufacturer to a dealer wliicli were not 
to be paid for uutil sold were lield on consignment, and ean be recovered 
by tlie manufacturer after the baukruptcy of tlie dealer. 

[Ed. Note.— For other cases, see Baukruptcy, Cent. Dlg. §§ 198, 199; 
Dec. Dig. <S=5l40(l).] 

2. Sales (g=405 — Conditiosal Sali; — Co.m-kacts — Rkcoedixg — Witness. 

Where a coutract between a manufacturer and dealer, reserving to the 
former tltle to goods sold until paid for, was sigiied by the dealer by its 
président, followed by the word "Aecepted," with a signature, after which 
was the word "salesman," the signature could not be consldered that of a 
witness to tlie signature of the président, so as to authorize the recording 
of the conti-act. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1353; Dec. Dig. 
<S='465.] 

-j. Sales <S=3451 — Coxditional Sale — Contract — Law Govebnisg. 

Uuder Civ. Code Ga. 1910, § S, providing that the validity, forni, and 
effect of ail contracts are determined by the laws of the place where ex- 
ecuted, but that vvhen such coutract is Intended to bave elïect in the state 
it must be executed in conformity to the laws thereof, a eontract betweeu 
an Indiana manufacturer and a Georgia dealer, whereby the former was 
to ship goods to the dealer, was a Georgia, and not an Indiana, coutract, 
and must be executed in aecordance with tlie lav^'s of Georgia to be valld 
there against the trustée of the dealer for bankruptcy. 

i[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1323 ; Dec. Dis. 
<S=>451.] 

4. Sales ig=540.'5 — Condition al Sale — ItEoisTKATiox — St.\tl'te. 

Civ. Code Ga. 1910, § 3259, providing that nioitgages executed on per- 
sonalty not within the liniits of the state sliould be recorded withln six 
months after the property was brought in, does not apply to a coiidi- 
tional sale eontract of goods to be sbipped into the state. 

lEd. Note. — For other cases, see Sales, Cent. Dig. § 1353; Dec. Dig. 
iS=4«5.] 

5. Bankeuptcy <®=>21S) — Jukisdictio.n — Reforii.\tion of Co.ntbact. 

A court ol bankruijtcy cannot reforni a eontract for the sale of goods 
to the baukrupt ou application to the référée, with request that if he bc 
without jurlsdiction, he shall forward It to the court, but It ought to be 
by a bill liled as a i>lenary proceeding on the e<iuity side of the district 
court. 

[Ed. Note. — For other cases, see Bankmptey, Cent. Dig. § 35G; Dec. 
Dig. <S=219.] 

In Bankruptcy. Proceeding against the Bondurant Hardware Com- 
pany. On réclamation proceedings by the Oliver Chilled Plow Works. 

<S=3For oUier cases see saine topie & KEY-N'U.MBEH iu ail Key-Numbered Uigescs & Indexes 
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Petitioners' claim to part of the property sustained, and claim to the 
balance denied. 

Holden, Sliackelford & Meadow and Steplien C. Upson, ail of 
Athens, Ga., for intervener. 

T. S. Mell and Cobb, Erwin & Rucker, ail of Athens, Ga., for trus- 
tée. 

NEWMAN, District Judge. [1] In this case as to the two riding 
cultivators in the possession of the bankrujît com])an3' when it failed, 
it is clear to me from the évidence of both Mr. Bondnrant and Mr. 
Wall that thèse articles were held on consignment. The whole testi- 
mony shows that the Bondurant Hardware Company was not to pay 
for them unless it sold them. This necessarily makes a consignment. 
S'o I think the Oliver Chilled Plow Works is entitled to receive thèse 
two riding cultivators from the trustée. 

[2] Of course, any one examining it must be satisficd that, on the 
face of it, the contract by which it is claimed title was reserved in the 
Oliver Chilled Plow Works is not properly attested for record. No 
one reading it would suppose, seeing Mr. Langdon Wall's signature as 
it is there appended, that he was signing it otherwise than as tlie rep- 
résentative of the seller, the Oliver Chilled Plow Works. It reads, in 
print, "Accepted, subject to approval of Oliver Chilled Plow Works, 
South Bend, Indiana, by," then in writing, "Langdon Wall," and after 
that, "Salesman," this bcing just below the signature of the Bondu- 
rant Hardware Company, by E. J. Bondurant, président. 

The affidavit made in Virginia for the pm-pose of admitting it to 
probate would clearly be insuflicient. The only purpose for which it 
could hâve any weight would be, as snggested in the argument, to 
show that Mr. Wall really thought he vi'as signing it as a witness to 
Bondurant's signature, and not on behalf of bis company. 

[3] I am not impressed with the argument that this Vi'as an Indiana 
contract. Section 8 of the Code of Georgia, 1910, is as follows : 

"The validity, fonii. and olïect of ail wriliiiKs or coiifriu'ts are determined 
by tlie laws of the pince wher(! exeeuted. AVlu>ii siicli writ.iiis or coiitraet is 
Intended to hâve effeet in this state, it must be ex(,>eiited in conforiiiity to tho 
laws of tlii.s State, exteptiug wills of persoualty of persons domidled in aiiother 
State or country." 

This was a contract for the sale of goods by an Indiana establish- 
ment to a Georgia corporation. The cases cited by counsel, where 
mortgages were made in o^her states and the property brought into 
this State, do not seem to me to apply hère. In the case of Cimning- 
ham & Co. v. Cureton, 96 Ga. 489, 491, 23 S. E. 420, in the opinion of 
the court this is said : 

"The i'esei'\'atlon of title in the vendors of tli(; m;ichinory havins becn re- 
eorded without due attestation or probate, the reeord did not ojterate as eou- 
.stnietive notice to the mortsagee (Code 1882, §§ i;).").'-)a, ^',)')9 ; Code 1910, §5 .'i-tls, 
.■{2(j2) ; and it was admitted that lie did not hâve actual notice priov to tU;^ 
exécution of the niortgage. Moreover, thei-e conld not he aii;>- réservation oï 
title as agalnst third persons, unless the contract was atte.sted in tlie luaiinei' 
j)ivseril>ed by the statute. aierchants' Bank v. Cottrell, 'Mi Ha. 1(18 |2:! S. !;. 
Ji:7J. It was conteiided that coiiipliance witli the law of this slate as !o ilic 
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exécution and recording of such contracts was not essential, iiuismuch as tlie 
notes were executed and made payable in tlie state of Teiiiiesispe, and were 
tlierefore governed by tlie law of that state, under whieli no writing was neces- 
sary to render the réservation of title good as against tliird persons. We do 
not agrée wlth counsel in tliis contention. Wliere tlie propcrty Is brougbt into 
ttiis state, tlie requireraents wliicli our law imposes for the henefit of tliird per- 
sons, as to the attestation and recording of such eontracts, are not dispensed 
wltli by the faet that it was purchased or is to be paid l'or in another state. 
On this subject Mr. Wliarton, in his worli on the Conflict of I^aws, § 275f, says : 
'It is scarcely neeessary to say that wliere the lex situs makes the validity of 
a document to dépend upon a certain nio<le of acknowledgiaent and registry, 
thèse conditions inust be complied with. Their omission cannot be made good 
by the most soleum modes of attestation and registration adoiited by the state 
from which the document émanâtes.' " 

[4] Neither do I concur in the argument as to the six-month period 
allowed for registration. I think this statute, allowing six months for 
registration (Code 1910, § 3259), provides that if mortgages are exe- 
cuted on personalty not within the limits of this state, and such prop- 
erty is afterwards brought within this state, then such mortgages 
should be recorded within six months after such propcrty is brought 
in. I do not thinlt the provisions of this statute can be construed in 
any possible way so as to inchide a contract like this where goods are 
sold by an establishment doing business in another state to parties in 
this state and the goods are sold and delivered hère and attempted to 
be held with réservation of title in the seller. It is entirely dear to 
me that it shoidd be recorded within the 30 days provided by the gên- 
erai statute as to the record of mortgages and conditional bills of sale. 

[5] The effort in this case to reform this contract in the manner in 
which the proceeding was instituted is unusnal and somewhat peculiar 
to me. The application to reform the contract seems to hâve been 
made to the référée, with request that if lie thinks he lacks jurisdiction 
to entertain it, he should forward it to the court. The référée held 
that he had no jurisdiction, and forwarded it to the court. 

It does not come before the court, as I see it, in a proper way for the 
court to consider it. A proceeding like this, to reform a contract, 
ought to be instituted by a bill filed in the District Court regularly, and 
it seems to me it would necessarily be a plenary proceeding on the equi- 
ty side of the court. 

I do not think, however, that the facts shown by this record justify 
a re formation of the contract, even if the proceeding was clearly in 
proper .shape and presented in proper forni to the court. 

If counsel désire to institute more apt proceedings in the District 
Court, the dismissal of the proceeding hère will be without préjudice. 

I hold : First, that the two riding cultivators should be delivered to 
the Oliver Chilled Plow Works ; second, that the bill of sale does not, 
on its face, appear to be attested by Langdon Wall as a witness ; third, 
that this is not cured by the argument that this is an Indiana contract, 
or that the vendor had six months within which to record it; and, 
fourth, that the proceeding hère, by which it is sotight to reform the 
contract, is not sufficient to justify any relief from the court in that 
way, but with the direction that this last matter shall be without préju- 
dice if counsel for the Plow Works désire to institute additionai ju-o- 
ceedings. 
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THE LXRA. 

(District Court, N. D. Califomla, First Division. IMarcli 14, 1916.) 

Nos. 15071, 15134. 

Shipping ®=3l32(.3)~SuiT for Damage to Cargo— B;;kden or Froof. 

In a suit to recover for damage to a cargo of sugar shipped uuder as 
bill of lading, recitlng the receipt in good order and condition of a statpd 
number of bags of sugar, "weiglit aad contents unknown," tlie shlpper 
has the burden of proving by évidence otlicr than .sucti récital, that the 
sugar was in good order and condition wlion received on board. 

[Ed. Note.— For otber cases, see Shipping, Cent. Dlg. §§ 479-481 ; De<'. 
Dig. <S=132(3).] 

In Admiralty. Suit by the Fédéral Sugar Refining Company against 
the American Steamship Lyra, and cross-.suit by J. A. McDonald, 
master of the Lyra, against the libelant. Oder of référence. 

McCutchen, Olney & Willard and Ira A. Campbell, ail of San 
Francisco, Cal., for Fédéral Sugar Refining Co. 

William Denman and Dcnman & Arnold, ail of San Francisco, Cal.,, 
for the Lyra. 

DOOLING, District Judge. Thèse cases arise out of the shipment 
of a cargo of refined sugar on board the steamship Lyra from New 
York to San Francisco by way of Cape Horn. The first is for dam- 
age to the cargo, and the second is for freight. They were tried to- 
gether. The shipment consisted of 112,000 bags, of which about 
30,000 were found to be caked when unloaded. There were some 
other éléments of damage to other bags, but the matters in issue hère 
hâve only to do with the sugar that was caked. The bills of lading 

contain the following: "Shipped in good order and condition 

bags of refined sugar" — with the added words, "weight and contents 
unknown." Under thèse provisions the burden is upon the shipper 
to show, by proof other than the récitals in the bills of lading, that the 
sugar was in good order and condition when received on board the 
ship. Libelant has offered proof of the fact, and contends that the 
caking of the sugar was the resuit of a failure to ventilate it at any 
lime during the voyage, which lasted 71 days. Respondent contends. 
that the caking was not due to lack of ventilation, but to the fact 
tliat the sugar absorbed sufîlîcient moisture to produce this effect 
while on its way from; the refinery to the ship, and particularly while 
on board the lighters by which it was conveyed to the ship. It is 
further contended that the failure to ventilate, which is admitted, was 
due to instructions given by the libelant's président. The shipment 
of this large cargo of sugar from the Atlantic to the Pacific Coast 
was in the nature of an experiment, and great care was taken by 
libelant to hâve it reach the ship in good condition. It is not im- 
possible, however, that despite this care some of the sugar, which 
left the refinery warm, and remained at times for hours upon the 
lighters within a few feet of the waters of the Hudson river, did 

«Sr^For other cases see satne topic & KEY-NUMBHR in ail Key-Numbered Digests & Indexes 
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absorb moisture sufficient to produce the caking complained of with- 
out the knowledge of libelant, and without showing any external 
signs thereof which would put either the shipper or the ship upon 
notice. I cannot account for the fact that upon unloading, bags of 
caked sugar were found alongside of others that were absolutely 
free from caking, and the further fact that blocks of caked bags were 
found in the center of piles surrounded by bags that were not caked 
at ail, upon any other theory than that the caking was the resuit of 
conditions existing in the sugar rather than of conditions existing in 
the ship. It is undisputed that dry sugar will absorb moisture, and 
that, when warm, it is very prone to do so. It is also true that the 
caking of sugar is due to the présence of moisture therein and its 
subséquent drying out. If in the présent instance the moisture were 
absorbed after the sugar was stowed, we would expect to find the 
outer layers most affected. But if the moisture was absorbed before 
the sugar was stowed, we would expect to find the conditions actual- 
ly existing. That is to say, if the load or any portion of it upon any 
lighter absorbed moisture sufficient to produce caking, we would find 
the caked sugar distributed just as the moist sugar from the lighter 
was stowed. Taking the whole case together, the évidence does not 
warrant a finding that the caking was due to lack of ventilation. The 
circumstances ail indicate that it was due to moisture in the sugar, 
and not to moisture in the ship, and that the présence of such moisture 
in the sugar was not noticeable when the sugar was taken on board. 
It is therefore not necessary to détermine whether the majority of 
sugar cargoes were ventilated at this time, or whether orders were 
given to the captain of the Lyra to keep this cargo closed. Consider- 
ing, however, the failure to ventilate after ail the préparation made 
therefor, I am of the opinion that the captain understood that he had 
received such instructions. 

As to the damages claimed, other than those arising from the cak- 
ing, the cause will go to the cominissioner to ascertain and report the 
amount thereof. The decree to be entered will be determined when 
the amount of such damage is ascertained. 



In re AI.L STAR PEATURE CORP. 

Ex parte KLAUBKR. 

(District Coin-t, S. D. New Torlv. February 14, 1916.) 

Bankruptcy ©=3348— CLAiMS—PRioRiTy—"WoBKMAN"— "Servant." 

Au actress, contraetiiii; to lill a four n-eeks engagement, for wliicli she 
was to receive $5,000, and. besides ac-tinK, funiisli her own costuuie.s, and, 
if necessary, give also a tifth week, wa.s not entitled to priority in bank- 
niptey as a "worlcman" or "servant," ns those words are used in their 
ooUoquial sensé, and the word "servant" does not incUrde aM cases where 
the tonnai relation of niaster and servant exists. 

fEd. Note. — l'or other cases, see Bankruptcy, Cent. Dig. § 5;!C; Dec. Dlg. 
<S=3.348. 

For other définitions, see Words and Phrases, First and Second Séries, 
Servant; Workman.] 

For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dîgests & Indexe» 
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In Bankruptcy. In the matter of the Ail Star Feature Corporation, 
bankrupt. On pétition to review an order of the référée denying pri- 
ority to the claim of Jane Klauber. Order affirmed, and motion de- 
nied. 

The petitioner is the well-known actress going by the name of Jane 
Cowl, who entered into a contract with the bankrupt to perform as 
actress in a motion picture play entitled "The Garden of Lies." She 
was to receive $5,000, for four weeks' engagement, beginning Novem- 
ber 1, 1914, and ending not later than December 1, 1914. Besides act- 
ing, she was to furnish her own costumes. It was agreed that if nec- 
essary she should give also a fifth week. 

Arthur Butler Graham, of New York City, for petitioner, 
John Iv. Lockwood, of New York City, for trustée. 

LEARNED HAND, District Judge. It is a good deal easier to 
see that the petitioner is not entitled to a priority than to state any 
gênerai rule which will be applicable in ail cases. To succeed she 
must bring herself within the words "workman" or "servant." Every- 
one who understands words knows that it is absurd to call an actress 
who can command $5,000 for a four weeks engagement a workman 
or a servant. The words are used in their colloquial sensé. Re Gure- 
witz, 121 Fed. 982, 58 C. C. A. 320; Re Grubbs Wiley Grocery Co. 
(D. C.) 96 Fed. 183. And the word "servant" does not include ail 
cases where the formai relation of master and servant exists. Re A. 
O. Brown (D. C.) 171 Fed. 254. Of the two terms the case fits more 
nearly "servant" than "workman," yet, since "servant" does not in- 
clude ail cases where one must follow the directions of another, the 
distinction must be found in the kind of duties done. This lady was 
not engaged to perform any personal services, whether menial or not ; 
she was engaged in a form of dramatic art, and if she was a servant, 
so would hâve been Rachel or Duse, whenever they were under con- 
tract to play a part for a manager. Just what kinds of services con- 
stitute a servant I do not need to consider, so long as hers are clearly 
not such, nor need I say whether the petitioner is an in dépendent con- 
tracter. This is one of those classes of cases where it is safer to 
prick out the contour of the rule empirically, by successive instances, 
than to attempt définitive generalizations. Noble State Bank v. Has- 
kell, 219 U. S. 104, 112, 31 Sup. Ct. 186, 55 L. Ed. 112, Z2 L. R. A. 
(N. S.) 1062, Ann. Cas. 1912A, 487. Re Caldwell (D. C.) 164 Fed. 
515, is not binding, though in point. 

Order affirmed; motion denied. 
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In re GREEN. 

(District Court, E. D. Pennsylvania. January 5, 1016.) 

Xo. 4G43. 

Bankruptcy <3=32S— Proof of Claims — Limitation— "Expenses of Adminis- 
tration." 

Tlie limitation of time foi- proof of elaiuis pi'os(;ribe<l by Bankr. Act July 
1, 1898, c. 541, § 57n, SO Stat. ÛOO (Comi). St. lî»l.'i, § 9()41), bas no applica- 
tion to a elaini for rent for promises while occupied by the trustée after 
bankniptey, wliich is for an "expeuse of adniluistration." 

[Ed. Note. — For otber cases, see Banicruptcy, ('eut. Dig. § 518 ; Dec. 
Dig. ©=3^.28. 

Por other définitions, see Words and Phrases, First and Second Séries, 
Expenses.] 

In Bankruptcy. In the matter of Jacob Green, bankrupt. On re- 
view of order of référée disallowing landlord's claim for rent. Order 
revoked and record remitted, with directions. 

See, also, 207 Fed. 693. 

Alexander Conn, of Philadelphia, Pa., for petitioner. 
Raymond A. White, Jr., and Maurice W. Sloan, both of Philadel- 
phia, Pa., for trustée. 

DICKINSON, District Judge. The salient facts of this case are 
thèse: The petitioner was the landlord of the bankrupt. The rental 
of the premi.ses occupied was $70 per month. The rent was paid to 
January 15, 1913; the month's rent having been due in advance on 
December 15, 1912, and paid. The pétition in bankruptcy was filed 
December 28, 1912. The rent for the next month was also paid, car- 
rying the rental as paid to February 15, 1913. The trustée remained 
in possession until the date of the sale of the effects of the bankrupt, 
which was held on May 22, 1913. By an arrangement between the 
landlord and the trustée, the former agreed to forego ail claim of rent 
for the portion of rental due after May 15, 1913, in considération of 
securing possession following the sale. This left due the landlord the 
three months' rent from February 15 to May 15, 1913. No formai 
proof of claim was ofïered until December, 1915. The adjudication 
was March 31, 1913. The petitioner excused the delay bccause he had 
understood counsel for trustée to advise that no proof of claim by 
him was required. 

The claim was dismissed by the référée on the sole ground that the 
limitation of time allowed for proofs of claims prescribed by section 
57, clause "n," of the Bankruptcy Act, was an absolute bar to the 
claim. In so holding the référée, without any fault of his own, was 
misled by the proof of claim into assuming the basis of the claim to 
hâve been the contractual obligation of the bankrupt, instead of being 
part of the cost of administration. It is among the possibilities that 
the latter may not arise until more than a year after the adjudication. 
In such a case the limitation clearly could not hâve been intended to ap- 
ply. Nor do we think the limitation was intended to apply to any 

®::=>For other cases Bee same topic & KEY-NU.\IBER in ail Key-Numbered Digests & Indexes 
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claim which is a claim against the estate for something arising after 
the proceedings were instituted as part of the cost of administration. 
The référée properly ruled the question as raised by the fact presented 
to him. It appears now the fact is otherwise. The claim as pre- 
sented should be amended, so as to unequivocally state the character 
of the claim, and the proofs in support may then be heard and con- 
sidered. 

For the purpose of enabling this to be donc, the pétition for review 
is allo'wed, the order dismissing the claim is formally revoked, and the 
record remitted, with directions to entertain such claim as may be 
made for rent subséquent to February 15, 1913, and to pass upon the 

same. 
f 



THE BOUKER NO. 2. 

(DiNtriet Court, S. D. New York. February 15, 1916.) 

SKAsrK.\' ®=3ll — Meuicat. Tkeatmext and Maistenaxcb When Disabled — 
Time aftkb End of Voi'ACiK. 

A seamati wlio falls si<.-k or is injured on a voyage is entitled to cliargc 
the expense of his; malutenauce and cure for a reasonable time after tlie 
eud of tlie voyage. 

[Ed. Note. — For otlier cases, see Seamen, Cent. Dig. §^ 39-14, 187; Dec. 
DIg. (S=>11.1 

In Admiralty. Suit by a seaman against The Bouker No. 2. De- 
cree for libelant. 

Silas B. Axtell, of New York City, for libelant. 
Foley & Martin, of New York City, for claimant. 

LEARNED HAND, District Judge. The question whether a sea- 
man who falls sick or is injured while on bis voyage may charge for 
liis cure only till the eud of the voyage or whether bis cure covers a 
reasonable period thereafter is net settled by an}- autlioritative déci- 
sions. Mr. Justice Story, however, held that the cure extended be- 
yond the voyage (Reed v. Canfield, 1 Sumner, 195, Fed. Cas. No. 
11,641), and his is a high authority in matters maritime. Judge Ad- 
dison Brown, likewise a high authoritv in such cases, ruled the same 
way (The W. h. White [D. C] 25 Fed. 503), and this has been fol- 
lowed in Wilson v. Manhattan Canning Co. (D. C.) 205 Fed. 996, 
by Judge Cushman, and in The Lizzie Frank (D. C.) 31 Fed. 477, bv 
Judge Toulmin. Judge Ward, in The Bunker Hill (D. C.) 198 Fecï. 
587, obiter, seems to bave ajiproved the rule, as did also Judge Hoff- 
man in Raymond v. The Ella S. Thayer (D. C.) 40 Fed. 902. Judge 
Henry B. Brown's décision in The J. F. Card (D. C.) 43 Fed. 92, 
proceeded rather upon the fear of danger to shipping than upon a 
considération of the autborities. Judge Betts appears twice to hâve 
ruled against the right to cure after termination of the vovage (Nevitt 
V. Clarke, Fed. Cas. Xo. 10,138, and The Atlantic, Fed. Cas.' No. 620), 
but those were eacb earlier cases than the W. L. White, supra. 

(£3:ïKoi' other cases see sanie Lopic & KK Y-NUMBER in ail Key~Numbered Digosts & Indexes 
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Similarly Judge Ross ruled for the ship in The Tamerlane (D. C.) 47 
Fed. 822, and Judge Miller in The Ben Flint, Fed. Cas. No. 1,299. 

In this district it seems clear that the later cases are in accord 
with the libelant's position. Moreover, the cases to the contrary were 
ail decided at a time when gênerai notions of what was just in such 
matters favored the libelant much less than at présent. Certainly I 
should not hâve the right to change a well-settled rule because it did 
net answer présent convictions, but when the matter is open and 
inclines decidedly towards such convictions, it would be wrong to twist 
it back again. 

The libelant may recover the expenses of his cure and maintenance 
as proved, $1,091.90. No costs. 



In Te FRENCH. 
Ptetrict Court, N. D. New York. March 23, 1916.) 

1. BIXEMPTioNs <g=345 — Pbopertt Exempt — "Necess.vky Wobking Tools." 

Milk cans, plows, harrows, cultivators, buzz .saws, ice racks, hayracks, 
harness and team blankets are "necessary working tools" for a fariner 
within Code Civ. Proc. N. T. § 1391, exempting necessary householrl fur- 
nltnre, working tools, and team not exeee<ling in value $2.50 when owned 
by a householder or person having a family for which he provides. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dlg. §§ 56-61 ; Dec. 
Dig. <®=>45.] 

2. Exemptions <g=>17 — Persons Entitled — "HorsEHOLD" — "Householdek." 

Where a farmer rented a farm and occupied the farmhouse thereon, 
living in it and occupylng it wltli his hlred help, having sleepiug rooms 
where they slept, a kitchen where the cooking was done and a common ta- 
ble where they ail ate together, this constituted a "household," and he 
was a "householder" within Code Civ. Proc. N. Y. §§ 1390, 1.391, exempt- 
ing certain property when owned by a householder, though he was nn- 
niarried and had no chlldren, and though a hired housekeeper, owning 
most of the household goods used in the house, kept house for him. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. § 20 ; Dec. Dig. 
®=»17. 

For other définitions, see Words and Phrases, First and Second Séries. 
Household ; Householder.] 

3. Exemptions ®=>116— Pkopeett Exempt — Necessity of Sélection. 

Code Civ. Proc. N. Y. § 1390, provides that certain property, when own- 
ed by a householder, including stoves put up or kept for use in a dwelling 
house, shall be exempt. Section 1391 provides that, in addition to the 
exemptions allowed by the preceding section, necessary household furni- 
ture, working tools, and team, not exceeding in value $250, are exempt 
when owned by a householder or person having a family for which he 
provides. Held, that stoves are al>solutely exempt, regardless of their 
value, but the exemption created by section 1391 is a qualifled one ; and, 
where the debtor has property of the character specified of a greater val- 
ue than $250, the exemption of any partlcular property is dépendent up- 
on his élection to retain such property. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. § 137 ; Dec. Dig. 
<S=)116.] 

4. Bankhuptcy ©=398(3) — Exemptions — Waiveh. 

Under Code Civ. Proc. N. Y. § 1391, where a bankrupt's working tool>- 
and team exoeeded $250 in value, it was Immaterlal, in passiug upon a 

®=3For other cases see same toplc & REY-NUMBER in ail Key-Numbered Digests & Indexes 
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cliattpl mortgagee's risht to assert tlie exemption, wliere the bankrupt 
had Ilot clone so, that the team was covered by a piior mortgage, executed 
more tlian four niontlis before bankruptcy. as tbe debtor walved bis rlght 
of exemption as a^ainst the inortgagee as to ail property mentioned and 
described in botli uiortgages. 

[Ed. Note. — i'or other cases, see Bankruptcy, Cent. Dig. § 676; Dec. Dig. 
€=^398(3).] 

5. Bankruptcy <®=:5.':Î!)9(1) — Exemptioms — Waiveij of ExEsmiONs. 

Tlie riglit to claini the exemption of specifu- property exempted by law 
belongs to the bankrupt, and lie may surrender or waive it in favor of 
gênerai creditors, exécution creditors, uud the trustée in bankruptcy, 
but he shouid not he permitted to do so as against a mortgagee in good 
faith and for value wlio, under his mortgage, bas succeeded to the bank- 
rupt's title and interest. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. § 669; Doc. 
Dig. <£=:o."!90(l).J 

6. Baxkruptcy ©=3400(1) — Exejiptions — Title to IjXempt Teoperty. 

lîankrui)tcy Act (Act Cong. July 1, 1898, c. 541, 30 Stat. 544 [Comp. St. 
1913, § 9^901) S <!a, provides that such act sliall not affect the albwancB of 
exemptions prescribed by state laws. Se(;tion 47n, cl. 11 (section 9631), 
re(juires trustées to set apart the bankrupt's exemptions and report the 
items and value thereof. Section 70a (section 96i>l) vests the bankrupt's 
title in the trustée, except as to property wbich is exempt. Section 7, 
cl. S (.section 9."i!:,:i). re(juires the bankrupt to schedule ail of his pr()pi;rty 
and malce a daim for his exemptions. General order 17 (89 Fed. viii, 3:i 
C. C. A. xix) requirc^s the trustée to report tlie articles set off to tlie Inuik- 
rupt as exempt. Jlcld, that tho title to property nnqualifiedly exempt un- 
der the state law remained in the bankrupt, and never passed to or vest- 
ed in the trustée, and no assertion or claini of exemption was uecessary, 
and it was the duty of the trustée to set such property apart, or at least 
let it aloiie. 

[l'^d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 671, 673 ; 
Dec. Dig. <©=>400(1).] 

7. Bankruptcy (§=^398(3) — Exemptions — Rioiits of Mortgagees. 

A mortgagee of pro|»erty of a bankrupt, niKiualifledly exempt under 
state Ia\^■s, had the right to take and sell the jiroperty, though tlie mort- 
gage was given within four nionths and eonstituted a préférence ; and. 
wliere the property was sold by the trustée, the proceeds belonged to the 
mortgagee. 

[Ed. Note. — P"or other cases, see Bankruptcy, Cent. Dig. § 676; Dec. Dig. 
e::^.39S(3).] 

8. Bankruptcy <S=3400(1) — Exemptions — Rights of Moktoagees. 

Wliere a bankrupt's working tools and team exceeded Sp'250 in value, and 
sélection and élection were therefore necessnry to bring auy particular 
property within the exemption of Code Clv. Proc. N. Y. § 1391, a mort- 
gagee was not authorized to hold pixiperty on the theory that the bankrupt 
might bave designated it as exempt, where the bankrupt uiade no claim 
of exemption, as the right to sélect or designate lu'operty is not assign- 
able and cannot be conferred upon a mortgagee unless the property is 
designated in the mortgage as exempt and mortgaged as such. 

[lOd. Note.— -For other cases, see Bankruptcy, Cent. Dig. §§ 671, 673 ; Dec. 
Dig. <S=>400(1).] 

9. Bankhuptcy (S=>398(3) — Exemptions — Rigiits of Mortgagees. 

Where a bankrupt did not expre.ssly waive his exemption as to property 
specitically exempted by statute before a mortgage thereon was given and 
possession taken by the inortgagee, and the mortgagee, prier to the filing 
of the pétition in bankruptcy, as.serted his rights as mortgagee and re- 
diu'(>d the property to possession, title passed to him, notwithstanding the 

<^=3For otlier cases see same topic & KEY-NUMBER iD ail Key-Numbercd Digests & Inde.-ces 
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refusai or fallure on the part of the bankrupt to assert the exemption, 
tlionsh the mortga;,'e was preferential as to propertj' not exempt. 

[Ed. Note. — For other cases, see Bankniptey, Cent. Dlg. § 676 ; Dec. 
Dig. <S=5398(3).] 

10. BanivKUptct €=311(4) — Claims — Suriîender op "Pkefeeen'ces." 

Baul;ruptcy Act, § 57g, as amended by Act Cong. Fel). 5, 1903, e. 487, 
§ 12, ,32 Stat. 799 (Comp. St. 1913, § 9611), provides tliat tlie claims of cred- 
itors who hâve reeeived voidable préférences shall not be allowed unless 
they surrender the préférences. Section COa, as amended by Act Cong. 
Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (section 9644), provides that a person 
sliall be deemed to hâve giveu a préférence if, belng insolveut, he has, 
within four niontlis made a transfer which will enable a créditer to ob- 
tain a greater percentage of his debt tlian other creditors of the same 
class. Sectiou 60b, as amended by Act Cong. June 2,5, c. 412, §■ 11, 36 Stat. 
842 (section 9644), provides that if a bankrupt shall hâve made a trans- 
fer, and if, at the time and beiug within four months before the flllng of 
the pétition, the baukrupt be insolveut and the transfer then operate as 
a préférence, and the person receiving it then bave reasouable cause to 
believe that it will effect a préférence, it shall he voidable. Within four 
months before bankruptcy, a dairy farmer executed to a créditer a chat- 
tel mortgage and assignments of amounts coniing due liim for milk deliv- 
ered to a milk condensary. The créditer l^new that the bankrupt was on 
a rented farui, that his horses, tools, etc., and household furniture and ail 
of his live stock was already under chattel mortgage to himself and oth- 
ers, or was then being put under the lien of the mortgage then glven. By 
assignments of the amounts coming due for milk, the entire proceeds of 
the dairy were turned over to hiui and another secured créditer. The 
bankrupt had not been paylng as agre(!d, and ou several occasions had been 
"dunued" or urged to pay, but had iiot made payments except by means of 
the assignments. Held, that the créditer had knowledge of such facts and 
cireumstances as put him on inqulry and charged him with knowledge of 
the bankrupt's insolvency, and such as would hâve caused an ordlnary 
person to believe that a préférence would be effected, and the mortgage 
and assignments were therefore voidable "préférences," mnneys recpived 
under which should be returned before the allowance of the creditor's 
claim. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 497-499; 
Dec. Dig. ®=»311(4). 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

11. Exemptions <g=348(2) — Pkoperty Exempt — "Eaenings" of Debtob. 

Where a dairy farmer sold the milk from the dairy to a condensary, 
amounts coming due him from the proprietor of the condensary were not 
his "earuings," and as such exempt under Code Clv. Proc. N. Y. § 2463, 
provlding that suppJementary proceedings cannot reach the earnlngs of 
the judgment debtor for his Personal services rendered within 60 days, 
when it is made to appear by his oath or otherwise that they are neces- 
sary for the use of a family, wholly or partly suppoited by his labor, es- 
peeially where no such showing was made, and it appeared that no 
family was supported by the debtor's labor. 

[Ed. Note.—- For other cases, see Exemptions, Cent. Dig. § 71 ; Dec. Dig. 

®=>4S(2). 

B'or other définitions, see Words and Phrases, First and Second Séries, 
E'arnings.] 

12. Bankbuptot <S=>188(2) — Liens — Right to Peocebds of Pboperty Sub- 
JECT TO Lien. 

Where a banknipt, within four months before bankruptcy, purchased 
proi)erty, and for a part of the purchase price executed a property note 

ÊssFor other cases see samp topic & KEY-NUMBEK in ail Key-Ntimbered Oigests & Indexes 
231 F.— 17 
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wliich became a lien on the property, the holder of tlie note was entitled 
to the proceeds of a sale of such property. 

[Ed. Note. — For otlier cases, see Bankrui)tey, Cent Dig. § 292 ; Dec. Dig. 

©=:>18S(2).] 

13. Bankbi;ptoy <S=>311(6) — Claims — Sukbender of Preierenoes. 

Where a trustée lu bankruptcy held the proceeds of e.xempt property 
belonglng to a mortgagee, who had received a voldable préférence and 
was ordered to return the preferentlal payment as a condition to the al- 
lowance of his claim, tlie one sum mlght be otïset against the other, and 
only the balance paid to the trustée, as a bankruptcy court is a court of 
equity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 497-499: 
Dec. Dig. <g=>311(6).] 

In Bankruptcy. In the matter of Victor J. French, bankrupt. On 
pétition to review an order of the référée. Modified. 

This Is a proceeding on pétition of the trustée in banliruptcy to reconsider 
and revise the order allowing the claim of Thomas A. Jewell. The trustée in 
bankruptcy Willard B. Phetteplace asks that the claim be disallowed on the 
ground that said .Tewell bas received a préférence or préférences. Tbe valid- 
ity of a ehattel mortgage covering certain property is also In question as is 
the rigbt of said Jewell to receive certain money from Borden's Condensed 
ililk Faetory in the city of Norvvich due for milk delivered at said factory by 
said French. 

Frank W. Bai-nes, of Norwich, N. Y., for trustée. 
James P. Hill, of Norwich, N. Y., for claimant Jewell. 

RAY, District Judge (after stating the facts as above). The bank- 
rupt, Victor J. French, was and is an unmarried man, but he rented 
and worked a farm in the town of Norwich, upon which was a dwelling 
house in which he lived and kept house, having a housekeeper, his 
aunt, who owned the larger part of the household fumiture. However, 
the bankrupt purchased the supplies and boarded his hired help. He 
owned two Round Oak stoves and one cookstove, which were used in 
the house. This was a dairy fami, and the milk from the dairy was 
taken to Borden's Condensary in the city of Norwich in the name of 
French. On the farm French had a chestnut horse, a black mare, 13 
milk cans, two land plows, a spring tooth harrow, two cultivators, one 
Stewart clipping machine, one Ireland buzz saw, two ice racks, two 
hayracks, a heavy single harness, a fur robe and four pairs of team 
blankets. 

On the 27th day of October, 1915, being heavily in debt, which in- 
debtedness he was unable to pay, said Victor J. French filed in this 
court a voluntary pétition in bankruptcy, and he was duly adjudicated 
on or about that date and Willard B. Phetteplace at the first meeting 
of creditors was duly appointed arid qualified as trustée of his estate 
in bankruptcy. 

On the Ist day of May, 1915, the said Victor J. French was in- 
debted to Thomas A. Jewell, the claimant hère, in the sum ol $1,115, 
and on that day he executed and delivered to Jewell a ehattel mortgage 
as collatéral security for the payment of two notes given to and held 
by Jewell, the aggregate of which were said $1,115. This mortgage 

®=»Por other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Digests & Indexe» 
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was a lien upon five horses and a coït, four sets of harness, wagons, 
cutters, and a manure spreader. I find no satisfactory or sufficient évi- 
dence to show that this mortgage, given more than four months prior 
to the filing of the pétition in bankruptcy, constituted a préférence, 
or that it was given and received in f raud of creditors. 

On or about the 7th day of July, 1915, the said Victor J. French be- 
came indebted to said Jewell in the further sum of $25, part of the 
purchase price of a hay tedder, and on that day he signed and de- 
livered to Jewell a property note for said sum of $25, which became 
a lien on the tedder. September 23, 1915, the said Victor J. French 
gave another chattel mortgage to Jewell to secure the sum of $538.77, 
which indebtedness was represented by a note of said Jewell, then in 
the Chenango National Bank of Norwich, N. Y. In fact this last- 
mentioned mortgage was also additional collatéral security for the 
payment of the notes secured by the chattel mortgage of May 1, 1915. 
This second chattel mortgage covered the above-mentioned chestnut 
horse, black mare, two Round Oak stoves, cookstove, milk cans, land 
plows, spring tooth harrow, cultivators, clipping machine, buzz saw, 
ice racks, hayracks, single harness, robe and team blankets. The 
first mortgage covers the same two horses mentioned and described 
in the second mortgage. At the time this second chattel mortgage was 
given said French, by oral agreement, merely assigned a half interest 
in the milk checks thereafter to be received by him from Borden's 
Condensary to Jewell as further security for the payment of bis in- 
debtedness to Jewell then existing. 

Later a judgment was obtained against French by other parties, and 
a levy was made by virtue thereof upon the personal property of 
French. French had given other chattel mortgages to other parties, 
and a sale of ail the personal property of the bankrupt was advertised 
to take place on the 28th day of October, 1915. The voluntary pétition 
in bankruptcy anticipated this sale, and this court granted an injunc- 
tion, enjoining the parties interested from making such sale, but before 
same was served or brought to the knowledge of the holders of the 
mortgages, a part of the property had been sold. Of the property 
covered by the chattel .mortgages held by Jewell there was sold the 
two plows, the two cultivators, one ice rack, the buzz saw, and the 
spring tooth harrow. T«he sum bid for thèse articles was $45.25, and 
the purchasers had paid thereon the sum of $30 and this $30 was 
paid over to Thomas A. Jewell, the claimant, and is held by him. 
The claim filed by Jewell does not crédit this sum of $30, and in fact 
it is held awaiting the détermination of this court as to the rights of the 
respective parties thereto. Said Borden's Condensary, ont of one-half 
of the milk checks going to French, paid Jewell the sum of $13.28 
on account of the September, 1915, milk delivery. 

November 13, 1915, by stipulation of ail the parties concerned, and 
pursuant to an order of this court, the personal property of French 
remaining unsold was sold at public auction, and the articles covered 
by the first chattel mortgage mentioned, given to Jewell, were sold for 
the sum of $748.50. The hay tedder, subject to the lien of the prop- 
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erty note, was sold for $9, and the proceeds, amounting to $757.50, 
were paid over to Thomas A. Jewell. 

The claim of Jewell filed and heretofore allowed, and which is sought 
to be revised and disallowed unless Jewell shall surrender the alleged 
préférence, is for the sum of $968.40. In getting at this sum crédit 
is given for the $13.28 received of Borden's Condensary for the Sep- 
tember milk, but not for the $30 received and paid over to Jewell on 
account of the articles sold at the auction on the 28th day of October, 
1915. The said $757.50 is credited in the claim, leaving same at the 
sum of $210.90, and Jewell allèges that it is secured by the said chat- 
tel mortgage of September 23, 1915, and Jewell claims that he is enti- 
tled to hâve, receive, and retain the $95.50 received on the last mort- 
gage sale for the articles mentioned in the second chattel mortgage 
given September 23, 1915, but which sum does not include the amount 
received for the horses therein mentioned. This $95.50 is now in' 
the hands of the trustée in bankruptcy. This claim of $210.90 the 
trustée asks to hâve disallowed unless Jewell shall return the $30 
hereinbefore mentioned, and also return or pay to the trustée in bank- 
ruptcy the $13.28 received by him from Borden's Condensary on ac- 
count of the September milk. The claimant Jewell insists that an 
order should be made, awarding to him, not only the said $45.25, which 
sum includes the $30 mentioned, but the $95.50 now in the hands of 
the trustée, and which came from articles described in the second 
chattel mortgage and also the $13.28, and that his claim should be 
reduced by said sums of $95.50 and $45,25, in ail $140.75, and that it 
should be allowed for the balance or in the sum of $70.15, and that 
he should share with unsecured creditors in the distribution of the 
assets of the bankrupt to that extent. 

As to the stoves mentioned, and which were covered by the second 
chattel mortgage, the claimant Jewell asserts that French was a house- 
holder, and entitled to the exemption allowed householders by the laws 
of the State of New York. He insists that as the stoves were exempt 
property, that is exempt from levy and sale on exécution against 
French, French had the right to mortgage them to the claimant 
Jewell, and that Jewell has the right to avail himself of the fact that 
they were exempt from levy and sale on exécution as to ail creditors. 
The trustée in bankruptcy insists that Jewell, as mortgagee, cannot as- 
sert any right in or title to such property or its proceeds iinder the 
chattel mortgage by virtue of its exempt character, inasmuch as no 
one but the householder himself can assert or avail himself of the ex- 
emption right or privilège given by statute. As to the plows, harrow, 
cultivators, buzz saw, rack, etc., mentioned, and which were covered 
by the second chattel mortgage, the same claims, in substance, are 
made by the respective parties, that is, it is asserted on the one hand 
that French was a householder and a farmer and that such articles 
were exempt from levy and sale, and that he had a right to mortgage 
them to Jewell, and that Jewell, as against the trustée in bankruptcy 
and other creditors, may assert such exemption in his own favor, while 
the trustée in bankruptcy asserts that French only can assert such 
right of exemption. The contention is — and this seems to be the fact 
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— that the bankrupt, French, has not asserted any claim of exemption 
as to any of the articles mentioned, either in his schedules or other- 
vvise. By section 1390 of the Code of Civil Procédure of the State of 
New York (2 Bliss N. Y. Annotated Code, § 1390), it is provided : 

"The followiiiK ])ersoiuil property, wîu'ii o\viie<I iiy a houKeiiolder, is exempt 
from levy and S'iile l'y virtue of an exeeiitiun ; a;id each iiiovable article there- 
of contlmies to lie so exempt, wliile the family, or auy of them, are removiiig 
from oiie re.sidenet^ to anorher: 1. AU * • * sroves, put up, or kept for 
use, in a dwelliuK hoiise." 

Beds and bedding necessary for the jiidgment debtor and the family 
are also exempt, but the^obe and blankets mentioned do not seem to 
come within this description. By section 1391 of the said Code of 
Civil Procédure it is provided : 

"In addition to the exemptions, allowed by tlie liist section, necessary house- 
hold furniture, workin^ tools and team, * * * not excesding in value 
S250.0O, * * * are exempt from le^'y and sale by virtue ot an exécution, 
when owned by a parson, being a liouseholder, or liavlng a family for whicli 
he provides, exceiit," etc. 

[1, 2] It seems to be clear that milk cans, plows, harrows, cultiva- 
tors, buzz saws, ice racks, hayracks, harness for team and team blan- 
kets are necessary working tools for a farrner. There can be no 
question that the cans, plows, harrow, cultivators, buzz saw, racks, har- 
ness, robe and team blankets were exempt from levy and sale by vir- 
tue of an exécution against French, provided he was a housebolder 
within the rneaning of the law, and of course this is true as to the 
stoves. It is contcnded that French was not a housebolder, inasmuch 
as he was unmarried and had no children, but simply lived in the farm- 
house, having a hired woman to keep bouse for him, and who owned 
most of the household goods used. 1 am not impressed with this con- 
tention, inasmuch as the statute quoted speaks of a "housebolder" and 
not of a "wife holder." In my judgment a farmer who rents a farm, 
occupies the house thereon, has it kej^t and managed by a hired wo- 
man, who cooks the meals and keeps and cares for the table, sleeping 
rooms, etc., for the accommodation of the farmer and his hired help, is 
a housebolder within the meaning and intent of the sections of the 
Code to which attention has been invited. In Varn Vechten v. Plall, 14 
How. Frac. (N. Y.) 436, it is he!d one wdio rents a house and keeps 
boarders and servants is a housebolder, although he has no wife or 
children for whom he provides. In Chamberlain v. Darrow, 46 Hun 
(N. Y.) 48, it was said and held : 

"The term 'housebolder,' as used in the statute, has a very well-detineil 
meaning, and imports the master or boad of a family who réside together and 
constitute a household. And the statute is entitl«>d to a libéral construction, 
with a view to efïectuate its purpose, which Is the protection of familles against 
being, by the process of exécution, divested of the necessaries for support, 
which the exenipted articles may furuish and provide the means to suiiply." 

In Fink v. Fraenkle (N. Y. City Ct.) 14 N. Y. Supp. 140, it was held 
that: 

"A housi'bolder is the master of a household : and that a household is a 
family liviiig together, * « « not necessuvily wife and children, but 
* * * a family, small or large, for which the debtor provides." 
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French hired tlie farm, including the house, and kept Iiouse. île 
hired a housekeeper and boarded his hired help. lie had the right to 
rent ail his furniture. In Griffin v. Sutherland, 14 Barb. (N. Y.) 456, 
it was held that "a person having, and providing for, a household is 
a householder." In Bowne v. Witt, 19 Wend.' (N. Y.) 475, it was 
held that: 

"The Word 'householder' meaus the head, niaster, or person who has the 
charge of and pro^-ides t'or a faniily, and does not apply to the subordinate 
menibers or iunmtes ot tlie household." 

It seems to me that the man who rents, holds, and occupies the 
house, if he has and hires a housekeeper aiyl keeps house and hires 
help to run his farm and boards such help in the house, is a household- 
er. Bouvier's Law Dictionary defines "household" as "those who 
dwell under the sanie roof and constitute a faniily" ; and as to "house- 
holder," that word is defined as "master or chief of a family ; one who 
keeps house with his family * * * ^ keejjer of a tavern or board- 
ing house, or a master or mislress of a dvvelling house." 

French was in the actual and rightful sole possession of a dwelling 
house, a farmhouse, and he lived in and occupied it with others, hav- 
ing sleeping rooms where they slept, and kitchen wliere the cooking 
was done, and a common table where they ail ate together. It seems 
to me that this constituted a household, and made French a house- 
holder. If he had been married and had kept house in the same way, 
his wife living with him but having a hired housekeeper, and his wife 
had died, would he hâve ceased to be a householder? 

[3, 4] The exemption created by section 1390 of the Code of Civil 
Procédure is absolute if the owner is a householder (Wilcox v. Howe, 
59 Hun, 268, 270 and 271, 12 N. Y. Supp. 783), but the exemption cre- 
ated by section 1391 is a qualified one, inasmuch as the exemption is 
limited and indehnite, and where a debtor has property of that char- 
acter of greater value than $250, the exemption of any particular prop- 
erty and what property is dépendent upon his élection as to the par- 
ticular property that may be retained by him. In the instant case the 
stoves were absolutely exempt from levy and sale on exécution. Un- 
der section 1390 the value of the exempt ]Jroperty is immaterial, ex- 
cept as to the tools and implements of a mechanic. Under section 
1391 the exemption applies to Cjuite a large list of property which in 
the aggregate may be worth two to four times S250. Therefore an 
élection was necessary in order to hâve the exemption applied. In the 
instant case it appears that French owned a team and working tools, 
and on the farm he probably had food for the team. It does not ap- 
pear that the aggregate value of the working tools and team were less 
than $250 in value. So far as appears, Jewell took the team and 
harness, and the value of thèse may hâve satisfied the exemption. So 
far as this case is concerned on the c|uestion of exemption, it is im- 
material that the team was covered by the first mortgage. Clearly as 
to Jewell, French v^'aived his right of exemption as to ail property 
mentioned and described in both mortgages. 

We now come to the question whether the trustée in bankruptcy 
could hâve taken, and can take, the sto\-es and the larming tools sold 
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and covered by the mortgage as against French, in the absence of a 
claim of exemption asserted by French, and, even if so, is Jewell in 
any respect, or to any extent, so subrogated to the rights and privilèges 
of French by virtue of his mortgage that he, independently of French, 
can assert the exemption and take the benefit thereof as against the 
trustée in bankruptcy who represents the gênerai creditors, and which 
creditors could not hâve obtained judgment, issued exécution and levied 
tipon certain of this property against the objection and élection if ex- 
ercised by French? 

In Field v. Ingreham, 15 Mise. Rep. 529, 37 N. Y. Supp. 1135, 
County Judge Metcalf held that property specifically, by section 1390, 
exempted from levy and sale by judgment creditors is exempt by op- 
ération of law absolutely, but that articles to a certain value, exempted 
under section 1391 of the Code referred to, must be claimed as ex- 
empt. 

It would seem just that if a debtor, even in contemplation of bank- 
ruptcy, or knowing his insolvency, borrows money or purchases prop- 
erty to use up, and pledges as security his exempt property, property 
his trustée in bankruptcy cannot take and which it is the duty of the 
bankruptcy court to set aside, the pledgee or mortgagee ought to be 
able to himself assert such exemption to protect his security as against 
the trustée in bankruptcy. Such pledgee or mortgagee for a valuable 
considération and in good faith should be held subrogated to the 
rights of such pledgor or mortgagor in the interest of fair dealing 
and justice. He ought not to be at the mercy of the mortgagor and 
his élection. If this is permitted the gênerai creditors and trustée are 
no worse off than they would be if such mortgage had not been given 
or pledge made, as the bankrupt has parted with his interest in his 
exempt property only. Such a transaction is not in dérogation of the 
rights of gênerai creditors in any respect or to any extent whatever. 

[5-7] As matter of course, the right to claim exemption to spécifie 
property exempted by law belongs to the bankrupt householder, and 
he may stirrender or waive it in favor of gênerai creditors, exécution 
creditors and trustée in bankruptcy, but should he be permitted to 
do so as against a mortgagee in good faith and for value, who, by 
virtue of his mortgage, has succeeded to his title and interest? True 
the right to claim exemption cannot alone be mortgaged, but does it 
not go as an incident of the property itself ? If the owner of exempt 
property may waive such exemption in favor of his gênerai creditors, 
or exécution creditors, or trustée in bankruptcy, why may he not waive 
it in favor of his mortgagee or pledgee? Section 6 of the Bankruptcy 
Act (Comp. St. 1913, § 9590) provides : 

"Exemptions of Mnlcrwpts.—a. Tlils act shall not affiect the allowance to 
bankrupts of the exemptions which are prescribed by the state laws in force 
at the time of the flling of the pétition in tlie state wherein they hâve had 
thcir domicile for the six months or the greater portion thereof immediately 
preceding the filing of the pétition." 

Section 47 of the Bankruptcy Act (section 9631) provides: 

"Trustées shall respectively * * ♦ (H) set apart the bankrupt's exemp- 
tions and report the items and estimated value thereof to the court as soon 
as practicable after their appolntiuent." 
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ît îs seen that it is niade the imperativc duty of the trustée to set 
apart the exemptions of a bankrupt. The duty is on the trustée, and 
not on the banlcrupt. General order 17 (89 Fed. viii, 32 C. C. A. xix), 
adopted and established by the Suprême Court of the United States 
under the provisions of the Bankrupt Act, provides that: 

"ïlie tnisto^e sliall make report to tlie court witliiii twenty days after re- 
ceiving the notice of liis appoiutment of the articles set off to tlie bankrupt by 
liim according to the provisions of the forty-seventh section of the act with 
the estimated vaine of each article and any crertitor niay take exceptions totho 
detcruiiuatiou oï the trustée vi'ithiu twenty days alter the filiiig of the re- 
port." 

By section 70a of the act the trustée of the estate of a bankrupt 
upon his appointment and qualification is vested by opération of law 
with the title of the bankrupt as of the date he was adjudged a bank- 
rupt, "except in so far as it is to property which is exempt to ail." 
Then follovvs a statenient of the property the title to which vests in 
the trustée. In Collier on Bankruptcy (lÔth Ed.) page 191, it is said : 

"Wlietlier an exeuii)tion is a niere persojial priAiiege wlneh uiust be clainied 
by tlie bankrupt, or is a property interest accrning from the statute itself, 
will détermine the necessity of clalunircc the exemption. If the exemption is of 
the former class, it must be asserted with the forma lity required by the state 
statute ; if it is of the latter class the statute exécutes itself." 

__Moran v. King, 7 Ani. Bankr. Rep. 176, 111 Fed. 730, 49 C. C. A. 
578, is cited as authority. This décision was rendered in regard to the 
homestead exemption laws of the state of Virginia and Judge Boyd 
refers to Reed v. Bank, 29 Grat. 719. In Collier on Bankruptcy (lOth 
Ed.) at page 191, it is also said: 

"While an oxeni])tiou is a matter of right, it, bcing Personal to the bank- 
rupt, must be as.serted, or he will be deemed to bave waived it. Wliat lie does 
not claim for himself and his family he leaves in the gênera] fund for dis- 
tribution." 

In re Brown (D. C.) 4 Am. Bankr. R_ep. 46, 100 Fed. 441, In re 
Bolinger (D. C.) 6 Am. Bankr. Rep. 171, 108 Fed. 374, and In re 
Sloan (D. C.) 14 Am. Bankr. Rep. 435, 135 Fed. 873, ail Pennsylvania 
cases, are cited. 

In Lockwood v. Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 

L. Ed. 1061, it was held : 

"Under the Bankruptcy Act of 1S98, the title to property of a Imnkrupt 
which is generally exenipted by the law of the state in whicli the bankrupt ré- 
sides remains in the bankrupt, and does not pass to the trustée, and the bank- 
rupt court bas no jwwer to adminîster such property even if the bankrupt has, 
under a law of the state, waived his exemption in favor of certain of his 
creditors. The fact tbat the act confers upon the bankruptcy court authority 
to control exomiit property in order to set it aside does not mean that the 
court can adniinister and distribute it as an asset of the estate. The two 
provisions of the statute must be construed together, and botli be given efCect." 

In that case, however, the bankrupt set aside and claimed his home- 
stead exemi^tion in his schedules, and the trustée set same aside and 
designated the property claimed as a homestead exemption. By clause 
8 of section 7 of the Bankruptcy Act, the bankrupt is required to sched- 
nle ail his property, and to make "a claim for such exemptions as he 
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ma_v be entitled to." In Lockwood v. Excliange Bank, stipra, tlie Su- 
prême Court said: 

•■\Ve thiiik tli;Lt tlie fvrms of tlie Baiikniiitey Act of ISDS, .-iliovc sel wit. as 
elearly <Mi<ls'iic(' rljo intention (if (^oii.nress tliat tiu' titio to liic iii-c-i»' l'iy of a 
l>ank]-ul)t gciifially (JX(>niijte(l liy stati> iaws slioiiM rciuaiu in tlie liaiiki'iijit 
au(] not pp.ss to Lis ivijresentative lu liaiikru])tcy. as did tlic ]irovis;ijns ol' tlie 
act of l.S(J7, cousidered in Re Kass. ïlie fact tbat îlie acr of IHÎIS confers upon 
tlie court of bankiaiptcv authorlty to control ex>Mii])t i)ro;iei-ty in oïdw ta set it 
aside. and tliiis exchide it froni tlie assets of t!ie liania-uiit estate to be ad- 
mlnistpied, afrords no .iust ground for lioldini; tliat tlie court of bankruptcy 
must aduiinister and distribute, as iiicluded in tbe assets of the estate, tlie 
very projierty wliicli t!ie act lu nna m biglions laiifiuaw: déclares sball not pass 
froin ttie liankrript or bocouie part of tiie bankruptcy assets. Tiie two provi- 
sions of the statiite niiist be construed toKctlier and botli be given elfeet. 
Moreover, tbe want of power In tlie court of bankruptcy to aduiinister exempt 
property is besides shmvn by the context of tlie act, slnce throughout its text 
exempt property is contrasted \vith property not exempt, the latter alone 
constltutiug assets of tlie baukrupt estate subject to administration. The act 
of 1808, iustead of uuinifestiug the purpo.se of Congress to adopt a différent 
rule froiu tliat whic-h was aiiplled, as \ve bave seeii witli référence to the act 
of lS(i7, ou the contrary. exhlbits tlie intention to p<'rpotuate the rule, slnce 
the provision of the statute to wiilch we hâve referr(~d in reasoii is consonant 
ouly with that liyjiothesis." 

I think that under the décisions the title to the three stoves which 
were unquaHfiedly exempt was in and remained in the bankrupt, 
French, and that such title never passed to or vested in the trustée in 
bankruptcy. No assertion or claim of exemption was necessary. It 
was évident on the face of things that thèse stoves were exempt, and 
it was the duty of the trustée to set them apart, or at least let them 
alone. French had the right to mortgage them, and Jewell, under his 
mortgage, had the right to take and sell them, even if such mortgage 
was given within the four-month period and coristituted a préférence. 
No gênerai créditer of P^ench, and no judgment créditer of French, 
could hâve seized, levied upon, or sold thèse stoves; and, as the title 
did not pass to the trustée, and as the mortgage, so far as the stoves 
were concerned, is valid in any event, the proceeds derived from their 
sale belong to Jewell. 

[8] As to the' proceeds of the other property, viz., the farming 
tools and implements, I do not sce that Jewell can maintain his claim to 
the proceeds, provided his mortgage was given under such circum- 
stances as to constitute a préférence. This property may and may not 
bave been exempt. That is, French might hâve asserted his claim 
to it as exempt and designated it as property which he claimed under 
his exemption rights, but I think that the Bankruptcy Act contemplâtes 
that the bankrupt himself shall designate what property he claims 
as exempt, and I find no authority which will sanction the idea that the 
bankrupt may mortgage such property which is not per se exempt, 
and thereby authorize the mortgagee to thereafter take and hold same 
on the theory that the bankrupt himself might bave and, of right, 
could bave, designated same as exempt. In my judgment, as the law 
stands, the right to sélect or designate property as exempt under sec- 
tion 1391 of the Code (N. Y.), and then assert and enforce a claim of 
exemption to such property, is not assignable, and such right cannot 
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be conferred iipon a mortgagee unless the property is designated in 
the mortgage as exempt property and mortgaged as such, However, 
this is not at war with the proposition that property, wliich under 
the statute is absohitely exempted in any event and which by virtiie 
of the Bankruptcy Act does not pass to the trustée, may be mortgaged 
by the bankrupt prior to adjudication and pass under such mortgage to 
the mortgagee on proof merely that it was in fact absohitely ex- 
empt. This apphes to the stoves which sold for $29.25, but not to the 
other property, which required sélection and élection in order to 
bring the team and farming tools within the exemption of section 1391 
of the New York Code of Civil Procédure. Référence to the list of 
property mortgaged by French and sold shows that he had much more 
than $2.50 worth of team, farming tools, etc., from which he might 
bave selected bis exemption. In Vitzthum v. I^arge (D. C.) 20 Am. 
Bankr. Rep. 666, 162 Fed. 685, it was held that a trustée may not 
recover as a préférence exempt property, or the proceeds thereof, trans- 
ferred by the bankrupt within the f our-month period, citing In re Eash 
(D. C.) 19 Am. Bankr. Rep. 738, 157 Fed. 996. In the Eash Case the 
state court had adjudged the property in question to be exempt. 

[9] As the stoves were absolutely exempt property in the hands 
of French, such exemption not depending on élection or sélection, in 
no event could the title thereto pass to the trustée in bankruptcy, 
unless PVench should hâve expressly waived his exemption before the 
mortgage was given and possession taken by the mortgagee; and, as 
this was not done, and Jewell, the mortgagee, prior to the filing of the 
pétition in Ijankruptcy, asserted his rights as mortgagee and reduced 
the stoves to possession, which he had the right to do, both as against 
French and his trustée subsequently appointed, title passed to Jewell, 
and no subséquent act or déclaration of French or refusai or failure 
on his part to assert the exemption of such stoves could affect Jewell's 
right thereto, and the trustée in bankruptcy cannot recover or hold or 
retain the proceeds of such stoves, conceding the mortgage must be 
avoided as preferential as to other property. The trustée has liad 
no interest in such stoves or the proceeds thereof at any time. 

[10] As to the milk checks or dividends, there is no written évidence 
of any transfer to Jewell, except written orders signed by French and 
delivered to the Borden's Condensed Mille Company, one of which, 
that relating to the September milk delivery, reads as foUows : 

"Korwieli, New York, Sep. 2S. 1915. 
"ïo Boi'deu's Condensed Milk Oo., 108 Iludson Street, Xew Yorlv City: lu 
makliig pa.yment ïov milk delivered by nie diirlîif^ the uioutli of Sept., 1015, at 
ihe factory of Borden's Conden.sed Milk Co., located at Norwicli, Xe\y York, 
lilease draw check oi' elieeks to the order of tUe followint; poison or persous for 
tiio auiouut set opposite eaeli uanie respectively, viz. : 

"Clieck to the order of Y- Bert Hawlev for .S 

" " " i/i T. A. .lewell " 

'■ Victor ,T. Freueh, Dairymau. 
"Witness: (!. A. Romev, Factory Supt. 

"N. J5. — ThÏH order appHes only to the nioisth aliove speiiHed, and a separate 
order luust be liled for eacli moiitli a dairyiimii d(<sires to a^sigu nioiiey due 
iiiiii for Diilk." 
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The other two read precisely the same, date and ail, except one 
reads, "during the month of October" and the other, "during the 
month of November." Thèse orders direct the payment of one-half 
the proceeds of the mille for each of the months of September, Octo- 
ber, and November, to Jewell, the other half to Bert Hawley, another 
mortgagee, having a mortgage on the dairy itself ; that is, on the cows. 
There was no sale or transfer of thèse milk dividends, or of the milk 
for any new or présent considération. The money received on the or- 
ders was to be applied on the mortgage debt of September 23, 1915, 
and the money received v^'as a payment on a prior debt and made with- 
in the four months period. It was not a payment made or an assign- 
ment or transfer made for the purpose of hindering, delaying or de- 
frauding the creditors of French, or any one of them. Were thèse or- 
ders a preferential payment or security which must be returned as a 
condition of the allowance of Jewell's claim? French was badly in- 
solvent at the time the orders were given, and at the time the chattel 
mortgage of September 23, was given and both the mortgage and or- 
ders were given to secure the antécédent or pre-existing debt before 
mentioned. Were the mortgage and orders received by Jewell "under 
such circnmstances as naturally would hâve caused the ordinary per- 
son had he been the creditor receiving the securities, mortgage, and 
order, and the money thereon, so far as received, to hâve believed that 
thereby a préférence would be efïected"? Aronin v. Security Bank of 
New York, 228 Fed. 888, 890, C. C. A. where it is held, 

"Voidable Préférences — Transfers Oonstitutiiig. Where défendant, wltbiu 
four monttis before the filing of a pétition in banl^ruptey and wlùle tbe bank- 
rupt was inf50lvent, received from tlie banlîrnpt to apply on a pre-existins: 
debt aceounts due the banlcrupt under circurastances suc-h as naturally wonltl 
hâve caused an ordinary person to believe that a préférence would thereby be 
elïected, the trustée could recover for the heneflt of the bankrupt estate." 

Section 57g of the Bankruptcy Act, as amended 1903 reads as fol- 
lows: 

"The elaims of creditors who hâve received préférences, voidable uudei- 
section sixty, subdivision 'b,' or to whom conveyances, transfers, assignments, 
or incumbrances, void or voidable under section sixty-seven, subdivision 'e,' 
hâve been made or given, shall not be allowed unless such creditors shall sur - 
render such préférences, conveyances, transfers, assignments, or incumbranc- 
es." 

Sections 60a and 60b of the said act, so far as applicable hère, pro- 
vide as follows: 

(a) "A person shall be deemed to bave given a préférence if, being insolvent, 
he has, within four months before the flling of the pétition, * * * niade a 
transfer of any of bis property, and the effect of the enforcement of such 
* * * transfer will be to enable any one of bis creditors to obtain a greatcr 
percentage of his debt than any other of such creditors of the same 
<'lass. • * * 

(b) "If a bankrupt shall * • * bave made a transfer of any of his prop- 
erty, and if, at the time of the transfer * * * and being within four months 
before the filing of the pétition in bankruptcy » * * the bankrupt be in- 
solvent and the • * « transfer then operate as a préférence, and the per- 
son receiving it or to be benelited thereby, or his agent acting therein, shall 
then hâve reasonable cause to believe that the enforcement of such » * * 
transfer would effect a préférence, it shall be voidable by the trustée and he 
may recover the property or its value from such person." 
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Therefore the question is, did Jewell wlieii he received tlie chattel 
mortgage and vvhen he received the orders referred to hâve knowledge 
of such facts that he is chargeable with having had reasonable cause 
to beheve that the enforcement of same, that is, tlie taking possession 
of the property thereunder, would enable hitn to receive or obtain a 
greater percentage of his debt or claim than any other of the creditors 
of French of the same class? Mr. Jewell's attorney bas not attempted 
to claim that the situation and Jewell's knowledge was not such as to 
charge him with having had the reasonable cause to believe above mcn- 
tioned. 

Jewell knew that French was on a rented farm; that his horses, 
harnesses, and farming tools, including robe and blankets, ice rack 
and hayracks and ail the household furniture he ovvned and ail the 
live stock on the farm either was already under chattel mortgage to 
himself and others or was then (in September) being put under the 
lien of a chattel mortgage to himself. Uy means of the orders on Bor- 
den's Condensed Milk Company the entire proceeds of the dairy (and 
this was a dairy farm) were turned over to Jewell and to Hawley, both 
holding security for their claims. Hawley's mortgage was on the cows 
principally. So far as appears, thèse mortgages and thèse orders cov- 
ered ail the property of French of every name and nature, except his 
clothing and his personal ornanients, if any. French was owing for 
rent of the farm he occupied, and hundreds of dollars to other persons, 
excluding from considération his help on the farm. Jev/ell testifies 
that French did not pay as obligated and agreed, and that on several 
occasions he either "jacked him up" or caused him to be "jacked up," 
that is, "dunned," or urged to pay as agreed. Still payments were not 
made except as Jewell and Flawley drew from the Borden's Condensed 
Milk Company the proceeds of the dairy. 

The évidence is conclusive that the indebtedness of French, aside 
from labor claims, was such that the enforcement of the chattel mort- 
gage and orders, or of either, would give to Jewell a much greater per- 
centage of the claim due him than any other crcditor of the same class 
would or could obtain. French knew that he was giving a préférence, 
and if Jewell did not actually know that French was insolvent, he had 
knowledge of such facts, conditions, and circumstances as put him on 
inquiry, and charged him with knowledge of that fact, and naturally 
would hâve caused even an ordinary person to believe that a préfér- 
ence would be effected by the giving and enforcement of the mort- 
gage and orders of September, 1915. It is impossible to find or hold 
otherwise. The orders givén by French to Jewell on Borden's Con- 
densed Milk Company, to which company the milk from the dairy was 
daily delivered and sold, and the chattel mortgage of September 28th, 
ail being dated the same day, are voidable préférences, and it is the 
duty of the trustée to collect of that company the balance due for milk, 
and Jewell's claim cannot be allowed until he surrender the préférence 
received, $13.28 for milk. 

[11] It is claimed by Jewell that the amount due from Borden's for 
the September milk was exempt property as being earnings of French 
within 60 days under section 2463 (N. Y.) Code of Civil Proc. In 
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substance and effect this section provides that proceedings supplemen- 
tary to exécution cannot reach — 

"the earnings of the jiKlgnient debtor for lils Personal services, rendered with- 
in the sixty days, iiext before the institution of the sjiecial proceeding; when 
it is niade to appear, Ijy his oath or otherwise, that thèse earninss are neces- 
sary for the use of a faniily, wholly or partly supported by his labor." 

No such fact appears in tliis case. There was no family supported 
by the labor of French. Being a householder is one thing, and having 
a family supported by his labor is another. The proceeds of the mille 
delivered at the Condensary were not "the earnings" of French with- 
in the meaning of this statute. Fie has not asserted any exemption or 
made any claim to thèse sums as earnings. This question is settled by 
Prince v. Brett, 21 App. Div. 190, 47 N. Y. Supp. 402 ; and Mulford v. 
Gibbs, 9 App. Div. 490, 41 N. Y. Supp. 273 ; Re Wyman, 76 App. Biv. 
292, 78 N. Y. Supp. 546; Martin v. Sheridan, 2 Flilt. (N. Y.) 586; 
Vam Vechten v. Flall, 14 How. Frac. (N. Y.) 436. 

The conclusions and holdings are : 

[12] 1. The hay tedder was the considération for the property note 
which was a valid lien thereon, and consequently its proceeds, $9, be- 
long to Jevvell. 

2. The fîrst chattel mortgage, that of May 1, 1915, was and is val- 
id, and hence the proceeds of the property covered thereby belong to 
Jewell. 

3. The second chattel mortgage, that of September 23, 1915, was 
and is voidable and void as a préférence, except as to the stoves, wdiich 
sold for $29.25, and that part of the proceeds of the sale amounting to 
$95.50 belongs to Jewell. 

[13] 4. The $30 received by Jewell from the sale of property cov- 
ered by such second chattel mortgage, and not forming a part of the 
$95.50, belong to the trustée, and must be returned by Jewell as a con- 
dition of allowing his claim, but, this being a court of equity, the one 
sum, $29.25, may be offset against the other, said $30, and as a condi- 
tion of having his claim allowed Jewell must return or pay to the trus- 
tée the différence, or 75 cents. Of the proceeds of the property cov- 
ered by the second chattel mortgage and sold for $95.50, less the $29.- 
25 or $66.25 and now in the hands of the trustée in bankruptcy, that 
sum belongs to him as such, or the estate in bankruptcy, and he will 
retain the same and ail of said $95.50 because of the offset above made 
and directed. 

5. The orders given by French to Jewell on Borden's Condensed 
Milk Company are voidable and void as a préférence, and the $13.28 
received by Jewell on the one given for the proceeds of the Septem- 
ber milk must be returned to the trustée as heretofore stated as a con- 
dition of having his claim allowed, making a total of $14.03 to be re- 
turned or paid by Jewell to the trustée. 

6. If such $14.03 is returned and such préférences surrendered, then 
the claim of Jewell will be allowed at the sum of $224.18. If such 
sum is not paid over to the trustée and the préférences surrendered, 
such claim will be disallowed, rejected, and expunged from the list of 
proved and allowed claims, and in such event the trustée will sue for 
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and recover such préférences for the benefit of the estate. At his élec- 
tion the dividend of Jewell on the $224.18 may be ascertained and de- 
ducted from the $14.03, if less than that sum, and he pay the balance 
to the trustée, or, if the dividend be more than $14.03, then the balance 
due Jewell will be paid by the trustée. 
There will be an order accordingly. 



TJNITED STATES v. PEARSON, County Treasurer, et al. 
(District Court, D. South DaliOta, C. D. February 18, 1916.) 

1. Taxation <s=35 — Personal Pbopekty of Ikdians. 

Personal property Issued by the government to Sioux Indians, who live 
on separate allotments, but maintain their tribal relations, consistlng of 
liorses, cattle, and thelr increase, and farm iniplements and other proper- 
ty acqulred by exchange of such property or otherwise, which is derived 
directly or indirectly from the government and is used by the Indians 
on thelr farnis, Is not subject to taxation by state authoritles. Such 
property is not absolute property of the Indians, but is held in trust 
for thelr beueflt by the government for the purpose of carrying out its 
policy of helping them to be self-sustaining, as is evidenced bv Act July 
4, 1884, e. 180, 23 Stat. 94 (Comp. St. 1913, § 4121). and Act Mareh 2, 1889. 
c. 405, § 17, 25 Stat. 895, which restrict the sale of cattle issued, and 
thelr Increase, by the Indians to members of their own tribe. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 17, 31-44 ; Dec. 
Dig. <S=5.] 

2. Indians <S=>31 — Statutes — Efeeot of Geanting Citizensiiip. 

The citlzenship conferred on Indian allottees bv Act Feb. 8, 1887, o. 
119, § 6, 24 Stat. 390 (Comp. St. 1913, § 3951), dld not oi^rate to vvith- 
draw them from the supervision, control, and protection of the govern- 
ment, both as respects themselves and thelr property. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 23; Dec. Dig. 
.®=31.] 

3. Indians i®=»23— Status — Personal Peopebtt. 

Under the provisions of the Enabllng Act of South Dakota, Act Feb. 
22, 1889, c. 180, 25 Stat. 676, 677, and article 22 of the State Constitution, 
reserving to Congress "absolute jurlsdlction and control" over ail land.s 
wlthin the state owned or held by Indian tribes, or by individual Indians 
who hâve not severed thelr tribal relations, not only the lands, but ail 
other property issued by the government to such Indians for use thereon, 
remain subject to such control until Congress relinquishes the trust. 

[Ed. Note. — For other cases, see Indians, Cent. Dig, § 15; Dec. Dig. 
<S=23.] 

4. Indians @=>2.3— Personal Peopebtt — Taxation. 

That Indian allottees, to whom 11 ve stoclt has been issued and the agents 
in charge, hâve falled to brand the increase of such stock, as required by 
the statute, does not release such increase from the trust restrictions by 
Congress, nor render It subject to state taxation. 

[Ed. Note. — For) other cases, see Indians, Cent. Dig. § 15; Dec. Dig. 
<S=>23.] 

In Equity. Suit by the United States against John Pearson, County 
Treasurer of Dewey County, S. D., and Calvin M. Smith, Sheriff of 
said county, Decree for complainant. 

^z::>For other cases see same topic & KEY-NUMBER in aU Key-Nuuibered Digests & Indexes 
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Robert P. Stewart, U. S. Dist. Atty., and E. W. Fiske and George 
Philip, Asst. U. S. Dist. Attys., ail of Sioux Falls, S. D. 

James E. Truesdale, of Isabel, S. D., and Morris & Caldwell, of 
Sioux Falls, S. D., for défendants. 

ELLIOTT, District Judge. This is a suit in equity, brought by the 
United States of America against John Pearson, county treasurer, and 
Calvin M. Smith, sheriff, of Dewey county, S. D. Upon the face of 
this record there is practically no dispute as to the facts. The con- 
ti-oversy arises upon the application of the settled law to the facts as 
disclosed by the undisputed testimony. 

[1] It appears from the undisputed record in this case that John 
Pearson is the duly elected, qualified, and acting county treasurer, and 
that the défendant Calvin M. Smith is the duly elected, qualified, and 
acting sheriff, of Dewey county, S. D., which county is a duly or- 
ganized municipal corporation, existing under and by virtue of the 
laws of the state of South Dakota, within said state. It appears that 
Antoine Le Beau, Henry Le Beau, Eugène Standing Bull, Armstrong 
Four Bear, Alex Le Beau, and Thomas Low Dog are Indians, and 
members of the Cheyenne agency tribe of Sioux Indians, in the state 
of South Dakota, and bave not abandoned their tribal relations; that 
at ail times mentioned in the bill of complaint they were and are wards 
of the plaintifï, the United States of America, and under the guardian- 
ship and supervision of the plaintifï; that they are, and at ail times 
named in the complaint were, résidents of that portion of the Cheyenne 
River Indian réservation f ormerly situated and being in the county of 
Dewey, state of South Dakota; that each and ail of them hâve been 
allotted Indian lands within the said Dewey county, and within the 
former Cheyenne River Indian réservation, which allotments were 
made under the provisions of the gênerai allotment act approved Feb- 
ruary 8, 1887; that a particular description of the lands allotted to 
thèse Indians is as set forth in paragraph 3 of the bill of complaint 
iiled herein; that each of thèse Indians lives, and at ail times named 
in the complaint resided, upon bis allotment, which was held by the 
government of the United States, subject to the trust patent referred 
to in the act of the United States above named, under which the allot- 
ment was made, except the Indian Armstrong Four Bear, who holds 
bis allotment, but lived upon another allotment, made pursuant to the 
provisions of said statute to his mother, located in the same county ; 
that during the year 1911 the proper officers of said Dewey county 
listed and assessed, and returned upon the tax rolls of that county, 
certain personal property against each of thèse Indians, consisting of 
horses, cattle, in one or two instances a wagon, and in another house- 
hold goods ; that the total tax for state and county purposes for the 
year 1911 against Antoine Le Beau amounted to $33.66, and at the 
time of instituting this action there appeared upon the books of Dewey 
county penalty and interest thereon amounting to $11.78, making a 
total tax, interest, and penalty, claimed to be due for state and county 
purposes for said year of 1911, in the sum of $45.44; that during the 
year 1912 the officers of said county listed and assessed Antoine Le 
Beau upon this same personal property a total tax for state and county 
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purposes of $42.83, which, with penalty and interest, at the time of 
the commencement of this action, amotmted to $52.25; that during 
the year 1913 the officers of ,said county listed and assessed Antohie 
Le Bean upon tliis .sanie personal property a total tax for state and 
county purpo.ses of $22.83, which, with penalty and interest, at the 
time of the commencement of this action, amounted to $25.11; that 
during the year 1914 the officers of said county listed and assessed 
Antoine Le Beau upon this same personal property a total tax for 
state and county purposes of $23.64. It appears, further, that taxes 
were assessed against the personal property of the other Lidians above 
named, for said years, in the amounts set forth in the bill of complaint, 
upon the property therein described, and it is unnecessary to set it 
forth fully herein. 

It appears from the undisputed évidence that the personal property, 
consisting of cattle, horses, wagons, buggy, machinery, household 
goods, the same being ail the property taxed as the property of An- 
toine Le Beau, and ail of the property listed and taxed as the property 
of ail of the other Indians referred to in the bill of complaint, was, 
at the time it was assessed, ever since bas been, and now is, in the pos- 
session of the allottees, respectively, and was used by them in con- 
nection with their respective allotments as described in the bill of com- 
plaint. It is admitted that the légal title in and to said allotted lands 
bas not passed from plaintiff, and that the same is held in trust by the 
plaintiff for the benefit and use of the said Indians. The court fur- 
ther finds that thèse Indians are wards.of the plaintiff herein, and that 
the guardianship of the United States over said Indians bas not been 
terminated. 

I find from the undisputed record that this property is ail of it ei- 
ther; (1) Issue jjroperty; that is, property issued direct by the gov- 
ernment of the United States to the Indians, respectively. (2) In- 
crease of such issue property. (3) Property purchased with the pro- 
ceeds of the sale of trust or issue property. (4) Property purchased 
wiih the proceeds of the sale of the increase of issue property. (5) 
Issue property exchanged for similar property for similar use, and this 
consista of the increase of property receivcd in such exchange. (6) 
The increase of issue property exchanged for similar property for 
similar use. (7) Property purchased with money given to the Indians 
by tlie United States. 

Considering tlie foregoing classification, an enumeration of the per- 
sonal property of the Indians named in the bill of complaint, assessed 
and distrained by the défendants, is as follows; 

(1) Issue property: 
First — Assessed : 
Thomas Low Dog: 

1912 — One cow, issued by government. 

1912 — Agricultural implements, ail issued. 

1913 — Same implements. 
Henry Le Beau : 

1912 — Cattle, ail issue stock. 

1913 — Same as 1912 and its increase. 
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Eugène Standing Bull: 

1911—One mare, issued in 1909 or 1910. 
(2) Increase of issue property : 
First — Assessed : 

Antoine Le Beau — Owned cattle during years 1909, 1910, 1911, 
Î912, 1913, and 1914. Owned no cattle during those years, ex- 
cept increase from two cows issued by government to him in 
1893. 
Same years — horses, ail increase of issue stock. 
Alex Le Beau — Owned cattle and horses during 1910, 1911, 1912, 
1913 and 1914, ail increase of issue stock and owned no other. 
Armstrong Four Bear — Assessed for horses 1912 and 1913. Ail 
horses were and are increase of issue stock inherited from his 
father. 
Thomas Low Dog: 

1912 — Eleven head of horses under three years old, six head three 
years old and over, ail increase of issue mares inherited from 
his father. 
1913 — Same stock and its increase. 
1912 — One stallion, increase of issue stock. 
Henry Le Beau : 

1912 — Horses, ail increase of issue stock. 
1913 — Horses, same as in 1912, and their increase. 
1913 — Cattle, increase of issue cattle. 
Eugène Standing Bull : 

1911 — Horses, increase of issue. 
Second — Distrained by sheriff : 
Antoine Le Beau : 

One sorrel mare, nine years old, with coït. 
Two bay mares, three years old. 
One bay gelding, ail increase of issue mares. 
Henry Le Beau : 

Two mares, two years old, and one mare, three years old, ail in- 
crease of issue mares. 
Eugène Standing Bull : 

One three year old gray gelding, increase of issue mare, issued 
in 1909 or 1910. 
Alex Le Beau: 

Three two year old horses and one black mare. 
Thomas Low Dog: 

Two mares and a six year old coït, increase of issue mares in- 
herited from his father. 
(3) Property purchased with the proceeds of the sale of issue prop- 
erty : 

There does not appear to be any of the original issue stock which 
was sold, nor does any of it appear to hâve been distrained. This clas- 
sitication should perhaps not hâve been made, in view of the fact that 
class (4) covers such property so far as this case is concerned. How- 
ever, a gênerai classification of the property of Indians would be in- 
complète without it. 
231 F.— 18 
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(4) Property purchased with the proceeds of the sale of the încrease 
of issue property: 
First — Assessed : 

Antoine Le Beau — In 1911 assessed for household furniture pur- 
chased with money derived from sale of increase of issue stock. 
1912 — Four hogs, paid for with cash from sale of increase of issue 

stock. 
1912 — Same household furniture as in 1911. 
1913 — One hog, one of 1912 hogs. 
1913 — Household furniture, same as in 1912. 
l5l Issue property exchanged for similar property for similar use. 
This is further subdivided to include : 

(a) The increase of property received in such exchange: 
First — Assessed : 

Jùigene Standing Bull : 

1911 — One wagon received in exchange for increase of issue mare. 
(Same in 1912, 1913, and 1914.) 
Alex Le Beau : 

Owns some horses, increase of horses for wliich he traded issue 
cows 26 years ago. 
Second — Uistrained : 
Alex Le Beau : 

Three two year old horses and one eight year old mare, increase 
of horses for which he traded issue cows 26 years ago. 

(6) The increase of issue property exchanged for similar property 
for similar use: 

First — Assessed : 
Antoine Le Beau: 

1911 — Mowing machine received in payaient for horse, increase 
of issue stock. Cultivator, for which he traded a cow, increase 
of issue stock. One wagon received on similar trade. 
1913 — Machinery and implements, same as in 1911 and 1912. 

(7) Property purchased with money given to the Indians by the 
United States: 

First — Assessed : 
Alex Le Beau : 

1912 — Two hogs, purchased with money paid by government to 
him and members of his family. 
Eugène Standing Bull : 

1911— Household furniture. (Same in 1912, 1913, and 1914.) 
Armstrong Four Bear : 

1912 — One stallion, purchased with money derived from sale of 
inherited trust land on Yankton réservation. 
Thomas Low Dog : 

1912 — One buggy purchased as above ; also household furniture. 
1913 — Same buggy and household furniture. 
Second — Distrained : 
Eugène Standing Bull : 

Bay mare with coït, and a yearling, increase of property issued 
to Sitting F.agle, l)rother of Eugène Standing Bull, and pur- 
chased by Eugène Standing Bull from Sitting Eagle. 
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Armstrong Four Bear: 

One mare eight years old, purchased from George La Sart with 
money issued by the government as trust fund. 

Ail of thèse Indians testified that they never acquired any property 
except such as they received directly or indirectly from the government, 
that they acquired no property through their own efforts, and that they 
own nothing except what the government has given them; and this 
is the undisputed record. I further find that ail of this property, so 
assessed and distrained, being the total assessment against the various 
Indians named in the bill of complaint herein, has been identified by 
the various witnesses as coming within the classifications above set 
f orth ; and this, too, is the undisputed record. 

Thèse assessments against thèse Indians for the years above re- 
ferred to were duly perfected by the officers of said county, and the 
said Indians, each and ail of them, failed and neglected to pay the 
taxes thus assessed against them upon said property, and the défend- 
ants, as tax collectors of said county of Dewey, pursuant to the stat- 
utes of the state of South Dakota, seized certain of thèse cattle and 
horses, the property of thèse Indians respectively, and advertised the 
same for sale at public auction, with a view to securing money suffi- 
cient to pay the taxes, penalty, and costs of collection, as assessed and 
appearing upon the tax records of said county against thèse Indians, 
respectively. 

The plaintiff brings this suit for the purpose of enjoining thèse sales, 
and further asks that the assessments of taxes against thèse Indians 
and their said personal property be canceled and set aside by decree 
of this court, that the same be decreed void and of no force or ef- 
fect, and that the same, as a cloud upon the title of the plaintiff to 
their respective allotments, be removed and set aside by such decree. 

It is conceded by counsel for défendants that plaintiff is a proper 
party, and can bring and maintain a suit of this character in this court, 
for the purpose of obtaining the relief demanded, if the property as- 
sessed in the possession of the Indian wards of the government is not 
subject to taxation by the county authorities, and is held in trust by the 
United States for the use and benefit of such Indians. But it is con- 
tended by the défendants that the property assessed against thèse In- 
dians, a portion of which was levied upon by the défendant, sheriff of 
said county, was not, at the time the assessment was made, or at the 
time of said levy, "trust property," was not owned by the United 
States, or held in trust by the United States for the use and benefit of 
any of such Indians. 

It is shown by the record, and conceded by the défendants hère, 
that horses and cattle and machinery were issued and money was paid 
to thèse Indians by the government at various times, covering a period 
of the history of the entire dealings of the United States with the In- 
dians named, and the tribe of Indians to which they belong. It is ad- 
mitted by the défendants that when thèse horses and cattle were is- 
sued to the Indians named in the bill of complaint, or their predeces- 
sors, or comembers of the tribe, such property was turned over to the 
Indians by the United States, and that the United States did not re- 
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lease its title or ownership to such property at the time of delivery of 
the same to the Indians. It, therefore, is unnecessary to disciiss the 
status of the property originally issued to the Indians, or the property 
purchased by the funds originally paid to thèse Indians, by the gov- 
ernment of the United States. 

The défendants concède, therefore, that the classes of property above 
set forth as Nos. 1 and 7 were and are exempt from taxation by the 
authorities of said county. Défendants, however, insist that it cannot 
be said that the United States expected for ail time to retain in itself 
the title to such property and the increase thereof, and to retain title 
to other property that the Indians might hâve exchanged for the prop- 
erty originally issued, as covered by the classifications above named 
other than 1 and 7, insisting that there is nothing in the statutes of 
the United States or in any of the reported décisions that seems to 
défendant susceptible of an}^ such construction. 

I am of the opinion that the question of the liability of the prop- 
erty of thèse Indians in the classifications above set forth to assess- 
ment by the officers of said county must be determined, in its original 
forms and in its changed forms, by a considération of the congressional 
législation, together with the décisions of the courts, determining the 
status of this property. Act Julv 4, 1884, c. 180, 23 Stat. 76-94 (Comp. 
St. 1913, § 4121), provides: 

"That wliere Indians are in possessiini or controi of cattle or tbeir increase 
which liave beou linrcluiKeii liy tlie jçovernnient, suoli cattle .sliall not be solU 
to any person iiot a memlier of the tvibe to wlùcli the owner ot the cattle 
belonss, or to any citizen of the United States, wlietlier interniarrled with tlie 
Indians or not, excejit with the consent in writin;,' of tlie agent of the tribe 
to wliich the owner or possessor of the cattle belongs. And ail sucli sales made 
in violation of this provision shall be void, and tlie offendiug purcliaser, ou 
conviction thereof," etc. 

By Act March 2, 1889, c. 405, 2.5 Stat. 888-895, relating to the Sioux 
Indians, including the tribe to which the Indians named in the bill 
of complaint belong, provides, at section 17, as follows: 

" * * * The Secretary of tlie Interior i.s liereby autliorized and directed 
to purchase, froni Unie to time, for the use of said Indians, such and so maiiy 
American breeding cows of good quality, not oxceeding twenty-five thousand 
in nuraber, and bulls of like quality, not exceeding one thousand in numbor, 
as in bis judgnient can be under régulations furnisbed by him, cared for and 
preserved, with their increase, by said Indians: Provided, tliat each head of 
tauiily or single person over tlie âge of eighteen years, wlio shall hâve or may 
hereafter take bis or her allotment of land in severalty, shall be provided with 
two niilch cow's, one pair of oxen, with yoke and chain, or two mares and one 
set of harness in lieu of said oxen, yoke and ebain, as the Secretary of the 
Interior niay deem advisable, and they shall also receive one plow, one wag- 
on, one harrow, one hoe, one axe, and one pitclifork, ail suitable to the worlc 
they may hâve to do, and also fifty dollars in cash, to be expended under the 
direction of the Secretary of the Interior in aiding sucli Indians to erect a 
house and other buildings suitable for résidence or tlie improvement of bis al- 
lotment ; no sales, barters or bargains shall be made by any person other 
than said Indians with each other, * • ♦ and any violation," etc. 

This act was amended June 10, 1896 (29 Stat. 321-334, c. 398) by 
a provision that the Secretary of the Interior, in cases where it is as- 
certained that the Indians will not be benefited by receipt from the 
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United States of the articles of personal property mentioned in the 
foregoing section 17, to convert the saine, or so much thereof as lie 
may think proper, into money and pay the amount to the Indians, the 
payment to be a liquidation of the obligations of the United States to 
said Indians imder that section, so far as the articles of personal 
property therein named are concerned. This act of ilarch 2, 1889, was 
further amended by Act June 21, 1906, c. 3504, 34 Stat. 325, which 
authorized the Secretary of the Interior to issue to any allottee Indian 
entitled to benefits under said section 17, in lieu of the milch cows, 
mares, and implements as named therein, an equal value in good stock 
cattle. 

The régulations of the Indian Office (430-432) made pursuant to 
the statutes of the United States, provide : 

"Wlien cattle are issued to Indians either for work oxen or for breedin,;; 
l)uii>oses, each animal must bo branded in addition to tbe "ID' brand, witii a 
private mark to indicate the lierson to wlioin it lielonss. A record of sueli 
private marks must be kejit in the afiency ofliee. The a^ent is aiso reqnired to 
.see that the increase of ail issued cattle arc similarly branded. * * * 
Where Indians are in possession or control of cattle or their increase which 
bave been purchased l)y the soverinneiit such cattle shall not be sold to any 
pei'son not a nieml}er of the tribe to which the owners of the cattle belong, 
or to any citizen of the United States, whether intermarried wltli the Indians 
or not, except witli the consent in writinf; of the agent of the tribe to which 
the owner or possessor of the cattle belougs. Ail sales made in violation of 
this provision," etc. 

Clearly, therefore, ail property issued under said section 17 of the 
act of 1889 remained under the supervision and control of the United 
States, and was held by the United States in trust for the benefit of 
the Indians. Thèse cattle, purchased by the government and issued 
to the Indians of a tribe, were not theirs absolutely and unconditionally, 
but were issued for the purpose of promoting their civilization and 
iinprovement and to encourage them in the habits of industry. And 
it bas been held that it was the right and duty of the government to 
protect such conditional ownership. McKnight v. United States, 130 
Fed. 659, 65 C. C. A. 37. 

The purpose and object of the government in its dealings with thèse 
Indians, and in the relation that it maintains toward them and their 
property, is to encourage habits of industry and reward labor, and to 
encourage thein to undertake the cultivation of the soil, the raising of 
stock, or engage in pastoral pursuits, enabling them to support them- 
selves, and as a means of obtaining a livelihood. 130 Fed. 663, 65 C. 
C. A. 37. The personal property in the case at bar originally issued 
to thèse Indians named in the bill of complaint, or their ancestors, or 
to other members of the tribe to which thèse Indians belong, was pur- 
chased with the money of the government and was furnished to the 
Indians to induce them to adopt the habits of civilized life. It was in 
fact the property of the United States, and was put into the hands of 
the Indians to be used in the exécution of the purpose of the govern- 
ment in référence to them. 130 Fed. 667, 65 C. C. A. y? ; United 
States V. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532. 

Thèse Indians named in the bill of complaint are yet wards of 
the nation, in a condition of pupilage or dependency, and nave not been 
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discharged from that condition. They each of them occupy allotments, 
with the consent and authority of the United States, as a part of the 
national policy by which the Indians are to be maintained, as well as 
prepared for assuming the habits of civiHzed life and ultimately the 
privilèges of citizenship. To tax cattle or personal property issued 
to thèse Indians by the government of the United States, as a part 
of the national policy by which the Indians are to be maintained, as 
well as prepared for assuming the habits of civilized life, and ulti- 
mately the privilèges of citizenship, is, in my judgment, to tax an in- 
strumentality employed by the United States for the benefit and con- 
trol of this dépendent race, and to accomplish beneficent objects with 
référence to a race, over which the Suprême Court of the United States 
has said that: 

"From their very weakncss and helplessness, so largely due to the course 
of deallngs of the fédéral government with them and the treaties lu which it; 
has been promised, there arises tlie duty of protection, and with it the power." 
United States v. Rickert, 188 V. S. 437, 2a Sup. Ct. 480, 47 L. Ed. ,->'î2 ;; 
United States v. Kagama, 118 U. S. 375, 6 Sup. Ct. 110&, 30 L. Ed. 228. 

One of the questions submitted to the Suprême Court of the United 
States, in United States v. Rickert, was as follows: Was the per- 
sonal property, consisting of cattle, horses, and other property of like 
character, which had been issued to thèse Indians by the United States, 
and which they were using upon their allotments, liable to assessment 
and taxation by the officers of Roberts county ? Answering this ques- 
tion, the court says : 

"The answer to this question is indicated by what has been said in référ- 
ence to the assessment and taxation of the land and the permanent improve- 
ments thereon. The Personal property in question was purchased with the 
money of the government — was furnlshed to the Indians in order to maintain 
them on the land allotted to them during the period of trust estate, and to 
induce them to adopt the habits of civilized life. It was, In fact, the property 
of the United States, and was put into the hands of the Indians to be used 
in exécution of the purpose of the government In référence to them. The 
assessment and taxation of the Personal property would necessarily hâve the 
effect to defeat that purpose." 

Counsel for défendant call my attention to the décision in the Matter 
of Heflf, 197 U. S._488, 25 Sup. Ct. 506, 49 L. Ed. 848; but the Su- 
prême Court says in United States v. Rickert, supra, in deterrrwning 
that the principles which were announced as to the nature and char- 
acter of an allotment of Indian lands and the interest of the United 
States therein, as trustée, before the expiration of the period for their 
final disposition, was in no way afïected by the décision in the Hefif 
Case, which dealt with the subjection of the allottee Indians in their 
Personal conduct to the police régulations of the state of which they 
had become citizens, and this is cited with approval in McKay v. Kalv- 
ton, 204 U. S. 458, 27 Sup. Ct. 346, 51 L. Ed. 566. 

In an opinion by Judge Sanborn in United States v. Gray et al., 201 
Fed. 291, 119 C. C. A. 529, Judge Sanborn referred to the relation of 
the government to thèse Indians, and specifically mentioned personal 
property as follows : 

"The leases of thèse lands, * * * the tools, animais, houses aud im- 
provements, aud other property l'urnished to thèse Indians by the Uuited 
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States, and the proceeds and ineome from ail thèse, are thé means by whlcli 
the nation pursues its l>eneflcent poUcy of protection and Instruction and ex- 
ercises Its lawful powers of government." 

The Indian réservations and funds derived from the release of the 
Indian right of occupancy, the lands allotted to individual Indians, 
but still held in trust by the nation for their benefît, the improvements 
upon thèse lands, the agricuUural implements and domestic animais, 
and other property of like character, furnished to them by the nation 
to enable them or induce them to cultivate the soil and to establish 
and maintain permanent homes and families, are the means by which 
the nation pursues its wise policy of protection and instruction and 
exercises its lawful powers of government. 

The case of United States v. Thurston County, Neb., 143 Fed. 
287-289, 74 C. C. A. 425, emphasizes the fact that the lands held in 
trust are exempt from state taxation because they are the instru- 
mentality laivfully employée by the nation in the exercise of its poivers 
of government to protect, support, and instruct the Indians. This 
same case holds proceeds of inherited Indian lands exempt. It fur- 
ther détermines that no change of form of the property divests it of 
the trust. The substitute takes the nature of the original and stands 
charged with the same trust. The authorized sale of trust property 
by a trustée discharges the property sold from, and charges the pro- 
ceeds of the sale in the hands of and under the control of the trustée 
with the trust. 

[2] It has been held by the Circuit Court of Appeals for the Eighth 
Circuit, by the Suprême Court, and by other courts, that the citizen- 
ship conferred upon the allottees under and by virtue of the act of 
February, 1887, did not operate to withdraw them from the supervi- 
sion, control, and protection of the government, but that such Indians 
still remained the wards of the government, and therefore thèse In- 
dians and their property, named in the bill of complaint, are directly 
within the protection of the rules announced in the foregoing citations. 
McKnight et al. v. United States, 130 Fed. 659, 65 C. C. A. 37 ; Unit- 
ed States V. Rickert,. 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532 : 
Farrell v. United States, 110 Fed. 942, 49 C. C. A. 183 ; Eells v. Ross, 
64 Fed. 417, 12 C. C. A. 205 ; United States v. Logan (C. C.) 105 
Fed. 240; United States v. Flournoy Live Stock & Real Estate Ce. 
(C. C.) 69 Fed. 886. 

AU .subjects over which the sovereign power of the state extends are 
objects of taxation, but those over which it does not extend are, upon 
the soundest principles, exempt from taxation. The sovereignty of 
a state extends to everything which exists by its own authority or is 
introduced by its permission, but does not extend to those means which 
are employed by Congress to carry into exécution powers conferred 
on that bodv bv the people of the United States. 

[3] The En'abling Act of February 22, 1889, of the state of South 
Dakota (25 Stat. 676, 677, c. 180), and the Constitution adopted by 
the state of South Dakota (article 22), provide that ail lands within the 
state, owned or held by Indian tribes, or by individual Indians who 
liave not severed their tribal relations, shall remain under the absolute 
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jurisdiction and control of the Congress of the United States. Act 
May 8, 1906 (34 Stat. 182, c. 2348), under which the larger number 
of indians on the Cheyenne River réservation were allotted, pro vides 
that until the issuance of fee simple patents ail allottees to whom trust 
patents shall thereafter be issued shall be subject to the exchisive ju- 
risdiction of the United States. 

The attempt on the part of the state to use the taxing powcr of the 
State by an assessment of this personal property in the possession of 
thèse Indians, used by them upon their allotments, under the supervision 
of the government of the United States, the same being a means era- 
ployed by the government of the United States in pursuance of the Con- 
stitution, is an abuse, because it is the usurpation of a power which the 
people of a single state cannot give. The power to tax involves the 
power to destroy, and the power tO' destroy may defeat and render use- 
less the power to create, and there is a plain répugnance in conferring 
upon one government the power to control the constitutional measures 
of another, wdiich other, with respect to those very measures, is declared 
to be suprême over that which exercises the control. A state bas no 
power, by taxation or otherwise, to retard, impede, burden, or in any 
manner control the opérations of the constitutional laws enacted by 
Congress to carry into exécution the powers vested in the gênerai 
government. United States v. Rickert, supra. 

The civil and political status of the Indians does not condition the 
power of the government to protect their property or to instnict them. 
Their admission tO' citizenship does not deprive the United States of 
its power, nor relieve it of its duty, to control their property, to pro- 
tect their rights from the rapacity and faithlessness of the members of 
the superior race, to discharge faithfully its légal and moral obliga- 
tions to them, and to exécute every trust with which it is charged for 
their benefit. This personal property named in the bill of complaint 
is, in the opinion of the court, trust property, and an instrumentality 
lawfully employed by the United States in the exercise of its lawful 
governmental authority, and is therefore necessarily exempt from ail 
taxes and interférence. United States v. Thurston Countv, Neb., 143 
Fed. 287-289, 74 C. C. A. 425. 

I am inclined to go even farther than is necessarily involved in the 
foregoing. The findings in this case détermine that the Indians named 
in the bill of complaint are members of the tribe of the Cheyenne River 
Sioux Indians. They hâve a tribal organization, and are therefore 
subject to the exclusive jurisdiction of the United States. This, in 
view of the provisions of the Enabling Act above quoted, and that per- 
sonal property of Indians having such tribal organization is exempt 
from taxation, has been recognized. United States v. Higgins (C. C.) 
103 Fed. 348; United States v. Heyfron (C. C.) 138 Fed. 964. I am 
of the opinion that it rests entirely with the United States, as the 
trustée and gaiardian of thèse Indians and of this tribe of Indians, to 
détermine when it will reHnquish its trust and turn the property over 
to tlie Indians to do therewith as they may choose. 

This doctrine is applicable, not only to the trust allotments, but to 
ail property issued by the government of the United States, consisting 
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of horses, cattle, and farm implements, together with purchases made 
by them with the money paid to them and used in and upon the trust 
allotments of the individual Indians in pursuance of the policy of the 
United States for the good of the Indian and tending to his protection 
and development. This governmental policy has been recognized in 
the décisions above quoted, and especially in United States v. Rickert, 
supra. 

Under this décision, the changed forms of the property held in 
trust, as time brings such changes about in hve stock and other Per- 
sonal property of the Indians, even to exchanges between themselves 
of trust property, are impressed with the trust. Even the substitute 
takes the nature of the original and is charged with the trust. The 
authorized sale of trust property by a trustée discharges the property 
sold from, and charges the proceeds of the sale, in the hands of and 
under the control of the trustée, with the trust. United States v. 
Thurston County, Neb., supra. 

The défendants contend that, even admitting the foregoing, ail of 
the Personal property of the Indians named in the bill of complaint is 
subject to taxation, except the original property issued to the Indian. 
This position, in my judgment, is not consistent with the foregoing 
facts, considered in the light of the relation the government bears to 
thèse Indians, or to the tînding that the title of ail of this property is 
really in the government of the United States, in trust for the Indians, 
and entirely disregards the duty the government has assumed to super- 
vise, control, and protect thèse Indians, maintaining tribal relations, in 
their property interests, until such time as the patent in fee simple is 
issued to their allotted lands and they are released from the guardian- 
ship of the plaintiiï. This personal property issued to thèse Indians 
was in fact the property of the United States, and was put into the 
hands of the Indians to be used in the exécution of the purpose of 
the government in référence to them. It is not pretended that the gov- 
ernment has ever consented to a disposition of any of this property 
or of its increase. 

[4] It is insisted by défendants that it was the duty of the Indians 
to brand the increase of stock issued, and of property purchased, "ID" 
or "TF," or both, and thus keep the identification definite and certain, 
and that, because they hâve failed to comply with the régulations of 
the Department of the Interior in this respect, the property not so 
branded is released from the trusteeship in favor of the plaintifif. I 
am of the opinion that no act of thèse Indians, or the failure to act 
by them or the agent in charge, in accordance with the prescribed rég- 
ulations with référence to the marking of this property, could affect 
the trust with which this property was impressed, or the right of the 
United States in said property, or its duty to protect said Indians in 
the possession and use of this trust property. 

No act or omission of the Indians or of the state authorities can im- 
pair the trust restrictions upon this personal property or its increase. 
United States v. Osage Countv, 216 Fed. 883, 133 C. C. A. 87; Bowl- 
ing V. United States, 233 U.. S. 528, 34 Sup. Ct. 659, 58 L. Ed. 1080. 
Agents and officers of the United States have no authority to waive 
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exemptions of the United States or to submit the property of tlic 
United States to state authorities. Stanley v. Schwalby, 162 U. S. 
255-270, 16 Sup. Ct. 754, 40 L. Ed. 960; United States v. Lee, 106 
U. S. 196-205, 1 Sup. Ct. 240, 27 L. Ed. 171 ; Carr v. United States, 
98 U. S. 433-438, 25 L. Ed. 209. The claim of the défendants, there- 
fore, that because this increase of the original issue was not branded 
"ID" or "TF" by the Indians, or Indian agents, it is not impressed with 
the trust, cannot be sustained. 

Défendants contend that, there being no statute fixing the time or 
the condition under which this trusteeship shall be released by the 
government, therefore the nature of the property and the conditions 
vmder which the Indians traiïic in the property establish that the gov- 
ernment has abandoned its title and trusteeship. A sufficient reply to 
this is that the court finds that this is trust property. The trust, once 
being established, foUows the increase of the property and attaches 
to ail such property in al) of its chauged conditions. The f act that In- 
dians exchange and barter it with each other is consistent with the 
statute of the United States above referred to and the policy of the 
government in its treatment of thèse Indians. 

The défendants suggest that there is an implied termination of this 
trusteeship on the part of the government, or an implied divesture 
of its title, and that by reason of the character of the property, and 
that it is hard to identify that the limit of the period of the protection 
of the property of the l'nited States and its increase, is one génération 
of the live stock after the original parent stock. No basis for such 
suggestion is urged, exccjit that "it is hard to identify," and it is sug- 
gested that this limitation would be reasonable, because it would be 
easy to identify the onc génération of increase. 

The reply to this is tJiat the trust abides with the property, witlr 
its increase, with it in ail of its changed forms, indefinitely, so long 
as it can be traced. In my judgment it is not a question of "easy 
identification." It is simply a question of identification. The record 
in this case conclusively shows that ail of this property that has been 
assessed and distrained, of thèse varions Indians named in the bill of 
complaint, is the original issue stock or property, or belongs to one 
or the other of the subdivisions into which the property has been above 
classified. This identification is definite and certain, with absolutely 
no testimony to dispute such identification — nothing tending to throw 
a suspicion upon it. 

This limitation cannot be applied by the courts, for the elementary 
reason that courts cannot terminate the trusteeship of the United 
States. It is for the plaintiflf, and the plaintifif alone, to say when this 
trusteeship shall terminate, and under the law as it now exists, and the 
policy of the government toward thèse Indians and their property, 
it continues until such time as fee simple patents are issued to their 
allotments, and tribal relations severed, and the relation of guardian 
and vvard terminated. I repeat, under the undisputed testimony in 
this case, ail of this property belongs to that subdivision or classifica- 
tion above set forth, and as above specified. It is impressed with the 
trust, though some of it came into existence long after the death or 
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tiisposition of the original issue, and this property, with its increase, 
will continue impressed with this trust until such time as Congress sees 
fit to terminate the trusteeship of the United States, or so long as it 
is capable of identification. I repeat that there is no question of iden- 
tification hère. There is no dispute upon that proposition. AU of 
this property is the increase of the original issue of stock, implements, 
and money, identified and classified as above set forth, and it is the 
undisputed évidence in this case that no other property has been inter- 
mingled with it. 

Argument has been made in behalf of tlie défendants that personal 
property is hard to trace, and therefore that the rule ought not to be 
applied that is laid down in Re Rickert v. United States and United 
States V. Thurston County, supra. It is not a question of whether 
or not it is "hard to trace" or "easy to identify." The question is : 
Can the property in the possession of thèse Indians be identified defi- 
nitely and certain as belonging to either of the classes or subdivisions 
above enumerated? Without enumerating them hère, I am of the 
opinion that any and ail of such classes of property that can be iden- 
tified are impressed with this trust, and not subject to taxation. 

I may say, however, that I am of the opinion that any property in 
the possession of thèse Indians that cannot be so traced and identified 
as issue property, the increase of issue property, as property proceeds 
of the sale of issue property, property purchased with the proceeds 
of the sale of the increase of issue property, as property for which 
Similar issue property has been exchanged for similar use, as the in- 
crease of property received in such exchange, as the increase of issue 
property exchanged for similar property for similar use, or property 
purchased with money given to the Indians by the United States, is 
not impressed with the trust, and therefore is subject to taxation. I 
therefore conclude: 

1. That the taxation for state and county purposes of this personal 
property in the possession of the Indians named in the bill of com- 
plaint herein interfères with the exécution of a wise govemmental 
policy inaugurated and pursued consistently by the government over 
the period of a great number of years, and which is within the power 
of the government to undertake and carry out. 

2. That the Indians named in the bill of complaint herein are wards 
of the plaintiff, hâve not abandoned their tribal relations, the periods 
of restricted aliénation hâve not expired as to their trust allotments, 
and the property involved in this action is the property of the govern- 
ment of the United States, impressed v^'ith the trust, for the benefit of 
said Indians, and is within the exclusive jurisdiction and control of 
the plaintift'. 

3. That the original issue of property to thèse Indians and to the 
members of the tribe of Indians to which they belong, was the prop- 
erty of the plaintifl^, impressed with a trust for the benefit of the In- 
dians respectively, issued pursuant to the policy of the United States 
toward thèse Indians heretofore fuUy set forth, and that this trust and 
ownership by the plaintifï follows the increase of issue property, and 
is applicable to ail of the classes into which the same has been herein 
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divided, and will continue until such time as tlie United States sees 
fit to terminate the relation of guardian and ward between itself and 
the said Indians. 

4. That in connection with the classification of property abcrve named 
I am of the opinion that it is not a question of the remoteness from the 
original trust property that détermines the question of the right to 
tax, but that tlie trust character of such property continues just so 
long as there can be an identification of it, and a détermination that 
it belongs to either of the classifications, numbered 1 to 7, inclusive, 
set forth herein. 

I am therefore of the opinion that the issues in this case must be 
resolved in favor of the plaintiff and against the défendants, and 
that judgment should be entered in accordance with the prayer of the 
bill of complaint filed herein. 

It is so ordered. 



In re SYRACUSE GARDENS CO. 
(District Court, N. D. New York. Apiil 3, 1916.) 

1. Bankbuptcy <®=5l40(2) — Rescission foe "Fbaud" — Réclamation of Pub- 

CHASE Peice. 

The président of ttie S. Company, whieh was then Insolvent and wliicli 
soon afterwards was adjudicated a bankrupt, sold 2,500 bushels of onions 
to claimant and received $1,000 on account. Tlie S. Company did not 
tlien hâve onions suflicient to fill tlie contract, but relled largely for ful- 
flllinent of the contract on onions which it had contracted to purchase. 
The président, however, did not tell claimant that the company was finan- 
cially eiubarrassed or that It did not own the onions it was selling, but 
told claimant that it theu had 3,000 bushels in crates, though it did not 
hâve near that amount In crates aside from tliose it had contracted to 
purchase. The claimant made the payment in the belief that the S. 
Company had the property and would niake delivery, and would not hâve 
made sucb payment if it had known of the company's insolvency or the 
fact that it did not own the property. Beîd, that while no actual fraud 
or déception was intended, and though the S. Company expected to ful- 
till the contract, there were such représentations and concealment of 
material facts as amounted to "fraud" and entitle the claimant to reclaim 
such of the money paid by it as was still in possession of the S. Company 
and capable of being identified when it became bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 219 ; Dec. 
Dig. <g^l40(2). 

For other définitions, see Words and Phrases, Fïrst and Second Séries, 
Fraud.] 

2. Bankruptcy iS=>11 — Couets of Bankbuptcy as Courts of Equity. 

A bankruptcy court is a court of equity and, controlled by the statute, 
may do equity guided by the well-defined and established principles of 
equity jurisprudence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. £ 11; Dec. 
Dig. ©=all.] 

S. Equity ®=»11 — Grounds ros Relief — Fkaud. 

It does not always require actual and intentional fraud to justify relief 
in equity, and implied or constructive fraud growing out of representa- 

iS=3For other cases see same topic & KEY-NUMBëR in ail Ke;-Numbered Digests & Indexes 
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tions or tlie concealment of or fallure to disdose material facts Is many 
times ground for relief. 

[Ed. Note.— For other cases, see Equitv, Cent. Dlg. §§ 21, 23, 24 ; Dec. 
Dig. 0=>11.] 

4. Sales iS=>391(4) — Resci.ssion fok Fraud — Réclamation of Purchase 

Price. 

A buyer of onioiis froin a .seller which soon after became bankrupt wa.s 
induced to pay $1,000 on the purchase price by c-oncealment of the sell- 
er's Insolveney and tlie fact that it did not liave onions sufflcient to fill tlie 
contract. Tlie paymcnt was made by a check which was deposited in 
the bank and $500 of the proceeds remained in the bank when the sellei- 
became bankrupt. Held, that this identifieil nioney would be treated as 
spécifie property belonging to the buyer and subject to réclamation, 
though such relief could not be granted as to the spécifie check delivered. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1116 ; Dec. Dig. 
«©=3.391 (4).] 

5. Sales ©=>214 — When Title Passes. 

At the tinie parties raising a crop of onions on shares on land of the 
S. Company executed a contract of sale of their share of tlie onions to 
the S. Company, the onions had so far grown that the hai-vesting would 
soon commence, and some had lieen pulled ; but many things were to be 
done before they would be suitable for delivery. The contract provided 
that the onions were to be liarvested, divided. and removed from the 
land as provided in the contract of leasing, and that payment was to be 
made within tliree days from the loading of the onions in cars for ship- 
ment. Beld, that title did not jiass to the S. Company. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ .571-573 ; Dec. Dlg. 
<S=5214.] 

In Bankruptcy. In the matter of the Syracuse Gardens Company, 
bankrupt. On appHcation by the New York & New Jersey Produce 
Company for payment to it of certain money. AppHcation granted. 

The question at issue between the trustée in bankruptcy in the above-en- 
titled luairer and -New York & Xew .iersey l'i'oduce Company, Inc., is whether 
the sum of $500 in the iiossession of the liankrnpt at the tlme it was adjudi- 
cated a bankrupt Octoliev 0, liH5, or aliout that day, and which sum in bank 
passed flrst into the hands of the receiver appointed by this court and then 
into the hands of the trustée, belongs to and can be reclaimed and ordered 
repaid to said N(!W York & Xew Jersey l'roduce (^ompany, Inc., or whether 
said Company is relegated to its proof and allowance of claim and compellcd 
to sliare in any dividend that may be made lierein. 

Olmsted, Van Bergen & Searl, of Syracuse, N. Y., for trustée. 
Thomas K. Smith, of Syracuse, N. Y., for New York & New 
Jersey Produce Ce, Inc. 

RAY, District Judge (after stating the facts as above). The bank- 
rupt, Syracuse Gardens Company, a corporation of the state of New 
York, on the 5th day of May, 1915, was the owner of certain lands 
near the city of Syracuse, in the county of Onondaga, N. Y., especially 
adapted to the growing of onions, and on that day a lease of certain 
of the lands was entered into between the now bankrupt and Nicola 
Saracino and Congeta Saracino, by and under which the Saracinos 
were to sow, cultivate, and raise a crop of onions on said lands on 
shares. There were many conditions in the said lease or agreement 
which it is unnecessary to recite hère. The Saracinos did sow onions 

©=5Por oiher cases see same toplc & KEY-NU-MBKR in ail Key-Numbered Digests & Indenes 



-86 231 FEDERAL REPORTEE 

on said lands and cultivate same, and September 2, 1915, said onions 
had so far grown that the harvesting thereof would soon commence, 
and some had been puUed; but many things were to be donc before 
suitable for delivery. September 2, 1915, the Saracmos, by an in- 
strument in writing, sold to the Syracuse Gardens Company, the 
bankrupt, their share of the onions raised on said lands and then 
thereon, and the harvesting of which had commenced, or soon would 
commence, and which agreement of sale is as follows : 

"Town of Clcero, N. Y., Sept. 2, 1915. 

"In consiileratlon of the sum of flfty dollars (.%50.00) pnid to us, Xicolo Sara- 
cino and Congela Saraclno, of Syracuse, N. Y., reeelpt of wliicli is liereby 
acknowledged, we lierewlth sell to tlie Syracuse Gardens Company ail of 
our sliare of onions which we own through a eontraet with the said Syracuse 
(îardens Company, dated May 5, 1915, for the growing of onions ou their 
land season of 1915. Tlu^ said Syracuse Gardens Company to pay us a total 
of forty-five cents per bushel (A) for No. 1 good, sound, niari-cetable onions, 
iind lifteen cents per busliel for Xo. 2 grade onions, lioth grades to be screen- 
ed over l%)-in. screen and ready for loading in car. The onions to be harvest- 
ed, divided and tlie marketable onions removed from the said land, ail as 
provided for in eontraet dated May 5, 1915. 

"The balance due us, after deducting from the total value of our share 
of the said onions tlie sum first mentloned above, plus the Syracuse Gardens 
Company's charge to us for fertilizer as per eontraet of 3Iay 5, 1915, plus 
any labor performed by the said Syracuse Gardens Company and for which 
a charge is provided against us in the above mentloned eontraet, is to be paid 
to us within three days from the loading of the said onions by the Syracuse 
Gardens Company in cars for shipment. ïhe compuny to uot charge the 
Saracinos for loading and hauling to cars. 

"Wltuess our hands aud seals tlie date rirst abo^'e written. 

"Note insertion (A). 

"Xicolo Saracino. [L. S.] 
"Congeta Saracino. [L. S.J 

'■■\Vitness: Joseph l'irro." 

Ail of the onions were on the premises. 

The Syracuse Gardens Comioany had onions of its own, raised on 
other lands near by, and which on the 2d day of October, 1915, were 
being pulled and prepared for market as were the onions raised by 
the Saracinos and the harvesting of which had been commenced at 
that time. The Syracuse Gardens Company at the time the eontraet 
of purchase was made expected to pay for the onions and hâve same. 
<.)ctober 2, 1915, said Syracuse Gardens Company was in fact in- 
solvent and unable to pay its debts and obligations in full, and ought 
to havc known this fact ; but there is no proof that the company had 
actual knowledge of its insolvency. 

[1] On the 2d day of October, 1915, the Syracuse Gardens Com- 
pany, by its président, David B. Corse, sold to the New York & New 
Jersey Produce Company, Inc., five cars of well-cured, good, sound, 
good size 11/; screen yellow onions, 2,500 bushels of 56 pounds per 
bushel, at 70 cents per bushel ; but no delivery was made, as the Syra- 
cuse Gardens Company did not hâve the onions ready for delivery, 
and in fact relied largely for delivery and fulfîllment of its eontraet 
of sale with the New York & New Jersey Produce Company, Inc., 
upon the onions coming from the crop raised by the Saracinos. This 
sale of onions by the Syracuse Gardens Company to the New York 
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& New Jersey Produce Company, Inc., was evidenced by a mémoran- 
dum of sale and the receipt on account signed by the Syracuse Gardens 
Company, by D. B. Corse, its président, and which reads as follows: 

"New York, 10/2, 1915. 
"David B. Corse, Président, Syracuse Gardens Company. 

"Sold to New York & New Jersey Prod. Co. 5 cars of well-cured, good sound, 
good size li^ sereen yellow onions, 2,500 bus. of 56 Ibs. @ 70^ bus. 
"Eeceived payment on account of above sale $1,000.00. 

"Syracuse Gardens Co., 

"D. B. Corse, Près." 

At the time of the exécution of said paper or mémorandum of sale, 
the New York & New Jersey Produce Company, Inc., paid to said D. 
B. Corse, the président of the Syracuse Gardens Company, the sum 
of $1,000 on account of such sale and purchase. The Syracuse Gar- 
dens Company paid eut $500 of said $1,000 and deposited the other 
$500 in bank, where it still remains ; but it was deposited in the name 
and to the crédit of the Syracuse Gardens Company. 

In point of fact and as has been found and as this court finds, the 
Syracuse Gardens Company had relied largely upon the Saracinos' 
crop of onions to comply with the sale made to the New York & New 
Jersey Produce Company, Inc., and, while it had some onions of its 
own in process of harvesting, it did not hâve anything like frve cars 
of yellow onions or 2,500 bushels of onions of the description con- 
tained in the mémorandum of sale above quoted. On the 5th day 
of October, 1915, as stated, the pétition in bankruptcy was filed, a 
receiver of the property of the Syracuse Gardens Company was ap- 
pointed, and ail its property passed to the hands of said receiver. The 
Syracuse Gardens Company had not obtained title to the Saracinos' 
onions and, as stated, did not hâve onions with which to fill its con- 
tract with the New York & New Jersey Produce Company, Inc. In 
short, the Syracuse Gardens Company did not hâve the property it pur- , 
ported to sell to the New York & New Jersey Produce Company, Inc., 
and on account of which it received the said $1,000 from that com- 
pany. On the 2d day of October, 1915, in short the Syracuse Gardens 
Company purported to sell and deliver to the New York & New Jer- 
sey Produce Co., Inc., property which it did not own or hâve, but 
which it expected to obtain from the Saracinos under its agreement 
with them. It received on account of this purported sale the sum of 
$1,000 of the money of the New York & New Jersey Produce Com- 
pany, Inc. It is not the case of mère breach of an agreement to sell, 
but a sale of property on the 2d day of October, 1915, by the Syra- 
cuse Gardens Company, which it did not hâve or own and which 
property it never did obtain, hâve, or own, and the receipt by it of 
$1,000 of the money of the vendee. 

While the Syracuse Gardens Company was insolvent and unable to 
pay its debts, there is no évidence that on the 2d day of October. 
1915, it intended to go into bankruptcy or contemplated bankruptcy. 
No title to the onions passed to the New York & New Jersey Pro- 
duce Company, Inc., as the Syracuse Gardens Company did not own 
the property it purported to sell ; but of this fact the New York & 
New Jersey Produce Company, Inc., had no knowledge whatever. 
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The last-natned Company parted with its money to the Syracuse Gar- 
dens Company in the behef tbat the Syracuse Gardens Company had 
the property and would niake dehvery. No fraud was intended by 
the Syracuse Gardens Company; but, as matters turned, the trans- 
action operated and opérâtes as a fraud, and there was an utter fail- 
ure of considération. The question is, as above stated, can this court 
direct the return of the $500 in the hands of the Syracuse Gardens 
Company at the time it was adjudicated a bankrupt to the New York 
& New Jersey Produce Company, Inc., or does such $500 belong to 
the trustée in bankruptcy for the beiiefit of creditors, and is the New 
York & New Jersey Produce Company, Inc., relegated to its remedy 
of filing a claim and sharing in distribution ? Every equity is in favor 
of the New York & New Jersey Produce Company, Inc., and the 
$500 shoukf be returned if lawfully such return may be directed. 

The Syracuse Gardens Company, by offering to sell and selhng 
2,500 bushels of onions of a certain quahty and descri]ition, impliedly 
represcnted that it owned them and would and could deliver them and 
in substance so stated. It did not disclose to the purchaser the fact 
that it did not own or hâve such onions, and we may safely assume 
it honestly expccted to hâve them by paying the Saracinos therefor 
wdien harvested and delivered. In fact, it did not hâve the ability to 
perform its contract with the Saracinos and pay for the onions and 
obtain title thereto, and did not. On thèse implied représentations 
above set forth, and relying thereon and the statements actually madc, 
and because of a failnre to disclose material tacts, the New York & 
New Jersey Produce Company, Inc., parted with $1,000 of its money 
to the Syracuse Gardens Company, $500 of which, identified, that 
Company had on the 6th day of October, four days later, when it 
went into bankruptcy, and this money passed to the possession of the 
receiver and later to the trustée and is now in the possession of this 
court. The Syracuse Gardens Company ]mrted with nothing there- 
for and did not hâve or own the property it agreed to turn over and 
deliver in exchange therefor. 

[2,3] The bankruptcy court is a court of equity and, controlled 
by the statute, may do equity guided by the well-defined and estab- 
lished principles of equity jurisprudence. It does not always require 
actual and intentional fraud to afiford a remedy in equity. Implied 
fraud or constructive fraud growing out of both représentations and 
the concealment of or failure to disclose material facts, many times, 
is ground for équitable relief. Mr. Corse, président of the Syracuse 
Gardens Company, testified that he said to Mr. Fleming, who repre- 
sented the New York & New Jersey Produce Company, Inc., in the 
purchase of the onions and in the payment of the $1,000 as follows: 

"I said to Mr. Fleming ttiat we had some very good onions on onr land at 
Syracuse ready for shii)ment in a very sliort tliue, and tliat they werei of 
good .size and color, and they were in crates ready to be screened (an opéra- 
tion by which the small ones are separated froin the large oues) and siilpped, 
and the question arose whether we should ship them in bulli or bag.s, and we 
decided that, in case tlioy wanted them in bags, they would send the bags to 
us and we would charge them a nominal amount or priée for bagging them, 
and I explained that on account of certain conditions I would lllve the ready 
money, so they agreed to maive an ad vance on thèse onions. * * • Q. îs'ow, 
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after this talk with Mr. Fleming, did you go Into the office of the company, 
or was thls in Mr. Flemings office? A. It was lu Mr. Fleming's office. Q. 
Was there a mémorandum made of your arrangement and a receipt given? 
A. Yes. Q. Dld you at that tinie receive a check for $1,000 from the New 
York & New Jersey Produce Company? A. Yes." 

He then said he signed and delivered the mémorandum o£ sale and 
receipt above quoted. 

The évidence is such as to justify and reqtiire a finding that the 
Syracuse Gardens Company was then in fact insoh'cnt ; that Mr. 
Corse knew it was financially embarrassed ; and that the company did 
not own the onions it was selhng, but did not communicate the facts 
within his knowledge to the said New York & New Jersey Produce 
Co., Inc. The évidence also justifies and requires a finding that neither 
Mr. Fleming representing that company, nor the company itself, would 
hâve advanced the $1,000 on the onions had they or either of them 
been informed of such facts as Mr. Corse actually knew. I think hère 
were such représentations and such concealment of material facts as 
entitles the New York & New Jersey Produce Company, Inc., to 
équitable relief and to reclaim the $500 deposited and not used by 
the Syracuse Gardens Company. True, no actual fraud or déception 
hère was intended, but in obtaining such a large advance under such 
circumstances it was the duty of the président of the Syracuse Gardens 
Company to make fuU disclosure of the material facts, and clearly it 
was material that the Syracuse Gardens Company was fin-ncially 
embarrassed and did not own the onions or the greater part of the 
onions it was purporting to sell. The président testifies : 

"Q. How manv bushels did aou tell hlm you had in crûtes? A. I told 
hlm 3,000 bushels." 

Aside from the Saracino onions, the seller did not hâve near that 
amount in crates. Certainly it is not just or équitable that this trus- 
tée in bankruptcy shall retain ail the onions the Syracuse Gardens 
Company did hâve, and it had hundreds of bushels, and also this $500 
now in the possession of the trustée and paid to it under the circtim- 
stances mentioned. No right of any third party has intervened, or is 
to be affected by the retum of this money to the party who paid it to 
the Syracuse Gardens Company for property which it did not own and 
which the party paying the money supposed that company did own 
and which that company represented it owned and expected to own, 
but was unable to obtain because of its insolvency and impending 
bankruptcy, and which money would not hâve been advanced or paid 
over had the party paying it been informed of the insolvency or 
financial embarrassment of the Syracuse Gardens Company, and of 
the fact that it did not own the property. The New York & New 
Jersey Produce Company, Inc., has several remédies. It has not con- 
cluded itself by electing one remedy in préférence to another, and it 
may pursue the money and when found and identified, which has been 
done, in the hands of the trustée in bankruptcy of the Syracuse 
Gardens Company, which has parted with nothing therefor, reclaim 
the same. In 14 Am. & Eng. Encyclopedia of Law, 165, it is said, 
speaking of remédies in cases of fraud actual or implied : 
231 F— 19 
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"Recovery of What was Parted with. In General. If lie lias parted with 
money or property under the eontract, as in the case of a sale and dellvery of 
goods, or a purchase of goods and payment of the priée, he may brlng an ac- 
tion against the other party to recover the same. « * * Replevin. If he 
has parted with Personal property, he may maintain an action of reisleviu to 
recover the spécifie property, unless it has passed into the hands of a bona 
fide purchaser for value." 

[4] The trustée in bankrnptcy is in the shoes of the bankrupt com- 
pany, and neither has parted with anything, and, as stated, this money 
is in bank and identified. Net the spécifie check, but its proceeds, 
the check having been deposited in bank, and to the extent of $500 
has not been drawn out. Equity should treat this identified money as 
spécifie property belonging to this claimant the New York & New 
Jersey Produce Company, Inc. See Root v. French, 13 Vvend. (N. Y.) 
570, 28 Am. Dec. 482, and cases cited in 14 Am. & Eng. Encyc. of 
Law, supra. Modem law ought not to be so stupid as to make a dis- 
tinction between spécifie personal property, such as a horse, or a cow, 
or a machine (identified), and money, also identified and in the hands 
of the person who wrongfully obtained same and holds it under such 
circumstances that it would be unjust and inéquitable for him to re- 
tain it. 

The gênerai principle in the case of sales is that when the seller has 
no title (the sale being of property which the seller represents himself 
as owning), and advances hâve been made on the purchase price, the 
buyer may recover back such advances. 35 Cyc. 602 ; Wolf v. Mich- 
ael, 21 Mise. Rep. 86, 46 N. Y. Supp. 991 ; Kneeland v. Willard, 59 
Me. 445 ; Cook v. Redman, 2 Bush (Ky.) 52 ; Porth v. Lux, 40 Mo. 
App. 162; Peckham v. Kierman, 13 R. I. 354; Charlton v. Lay, 5 
Humph. (Tenn.) 496; Mabry v. Harp, 53 Kan. 393, 36 Pac. 743; 
Hamrah v. Maloof, 127 App. Div. 331, 111 N. Y. Supp. 509. In 
this Hamrah Case the seller did own the goods, having imported them 
without paying duties, and the goods were delivered; but the United 
States seized them, and they were lost to the buyer, and the buyer was 
held entitled to recover the purchase price paid. The recovery of the 
money paid in ail thèse cases rests on the proposition that it does not 
belong to the seller, who had no title to the goods purported to be 
sold, but to the buyer, who has parted with his money without con- 
sidération. Therefore the money paid while in the hands of such 
seller is not his, but belongs to the buyer, who in fact was def rauded. 
If such a seller is insolvent and, with the money in his pocket or in 
bank, goes into bankruptcy, shall his trustée in bankruptcy hold same 
and distribute it to pre-existing creditors, or shall the court return it 
to the party from whom- thus obtained and to whom it rightfully be- 
longs? If there is an agreement between two persons to trade or 
exchange personal property, as for instance three cows for a horse, the 
one party representing to the other that he owns the property he con- 
tracts to deliver and the one party to the agreement making such rep- 
résentation receives into possession from the other the property he is 
to hâve in the trade, but goes into bankruptcy and it turiis out that 
he did not and does not own the property he has agreed to deliver, 
may his trustée in bankruptcy retain the property so delivered bythe 
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other party, or may that other party reclaim it on the ground of fraud 
and failure of considération? Would it be a défense to the réclama- 
tion proceedings that the bankrupt had made a contract to purchase 
property, such as he was to deliver, and that he expected to hâve it 
for delivery but was prevented by bankruptcy? It seems to me that 
in such case there is no doubt of the duty of the court and trustée in 
the matter and that réclamation should be sustained. In such case, 
there may not hâve been any actual intent to defraud, but, as stated, 
such intent is not always essential to the avoidance and rescission of a 
contract. 

If we assume that the président of Syracuse Gardens Company hon- 
estly expected the company would pull out of its financial embarrass- 
ments, continue business, obtain title to the onions, and make delivery, 
in ail of which accomplishments he was mistaken, still that company 
was in fact insolvent and did not hâve or own the onions sold, and in 
obtaining the money of the buyer the président of the company failed 
to disclose its financial embarrassments, known to him, or the fact, also 
known to him, that the company did not own the onions, and hence the 
payment of this money was induced by material misstatements of fact 
and a failure to disclose material facts which under the circum- 
stances should hâve been disclosed. Hère proof of claim and sharing 
in distribution is not an adéquate remedy, but would resuit in loss 
to this claimant New York & New Jersey Produce Company, Inc., and 
it is perfectly practicable to direct a return of this money. 16 Cyc. 
83, 84. 

In 20 Cyc. 8, 9, and 10, we find "fraud" defined thus : 

"Fraud as a generib terra, especially as the word is used in courts of 
equity, properly includes ail acts. omissions, and concealmetits which involve 
a breach of légal or équitable duty, trust, or confidence, justly reposed, and 
are injurious to another, or by which an uiidue and uneonscientious advautage 
is taken of another. The classification of fraud inost f requently used by courts 
and text-writers is: (1) Actual or positive fraud; (2) légal fraud or fraud in 
law ; (3) construetive fraud. * * * 

"A construetive fraud bas been said to be 'an act which the law déclares 
to be fraudulent, without inqulring irito its motive ; not because arbltrary 
rules on this subject hâve been laid down, but because certain acts carry in 
themselves an irrésistible évidence of fraud.' * * * 

"The same idea has been elaborated by Story, who says: 'By construetive 
frauds are meant such acts or contracts as, although not orjginating in any 
actual evil design or contrivance to perpetuate a positive fraud or in.1ury upon 
other persons, are yet, by their tendency to deceive or mislead other persons, 
or to violate private or public confidence, or to impair or injure the public 
interests, deemed equally reprehensible with positive fraud, and therefore are 
prohlbited by law as within the same reason and mischief as acts and con- 
tracts done malo animo.' " 

It is true, of course, as found, that the président of the Syracuse 
Gardens Company, in making bis représentations and in failing to 
make disclosure, intended that the New York & New Jersey Produce 
Ctimpany, Inc., should act thereon, for he was seeking to make a sale 
of onions that company did not actually own and to obtain a large 
advance of money thereon. His object was to obtain the money then, 
but probably he intended and expected that the contract would be 
eventually fulfilled. Every élément of actionable fraud was présent. 
20 Cyc. 13, and cases cited, where it is said: 
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"The gênerai rule Is tliat to constitute actionable fraud it must appear: 
(1) ïhat défendant made a material représentation; (2) that it was false; (3) 
that when he made It he knew that it was false, or made it recklessly, with- 
out any kuovvledge of its truth and as a positive assertion ; (4) that he made 
it wlth the intention that it should be acted upon by plaintifC; (5) that 
plaintiff acted in reliance upon it ; and (6) that he tlierehy sufEered injury." 

[5] My conclusions are that the title to the Saracino onions did not 
pass to the Syracuse Gardens Company ; that the said conipany did 
not hâve title to onions of the kind described to fill its contract with 
the New York & New Jersey Produce Company, Inc. ; that there was 
fraud by misrepresentation and concealment which in part induced the 
payment by the produce company to the Gardens Company of the 
$1,000 and justifies a rescission of the contract; that the title to the 
$500 identified and now in bank, and which came from the said pro- 
duce company, did not pass to the Gardens Company and may be re- 
covered ; that same should be paid over to said New York & New 
Jersey Produce Company, Inc. 

There will be an order accordingly. 



MERCHANTS' & MANUFACTITEEKS" TRAFFIC ASS'N OF SACIÎAMENTO 
et al. V. UNIÏED STATES et al. 

(District Court, N. D. California, Second Dhision. December 15, 1015.) 

No. ]!)1. 

1. UoMMRitcE <S=>93— Interstate Commerce Commission— Okdeus—Rigut to 
Sue. 

Interstate Commerce .\ct Feb. 4, 1887, c. 104, § 13. 24 Star. 383, as 
amended by Act June 18, 1910, c. 309, § 11, 36 Star. 550 (Comp. St. 1913, § 
8581), provides that any association, body politic, oi- nninieipal organiza- 
tion, complaining of anjthiug done or omitted to be done by any carrier 
subject thereto, may apply to tlie Commission by pétition. Aet Feb. 19, 
1903, e. 708, § 2, 32 Stat, 848 (Comp. St. 1913, § 8598), provi<les thar In any 
proceeding for the enforcement of stJitutes relating to Interstate com- 
merce, whether instituted bet'ore the Commission or in any Circuit Court 
it shall be lawful to include as ijarties ail persons interested or afCected, 
and that investigations, decrees, etc., may be made with référence to and 
against them. Eqnity rule 37 (198 Fed. xxviii, 115 C. 0. A. xxviii) pro- 
vides that ail persons having an interest in the subject of the action and 
in obtaining the relief demanded juay join as plaintiffs, and that persons 
having a united interest nmst be joined on the same side as plaintiffs or 
défendants. Equity rule 38 (198 iVl. xxix, 115 C. C. A. xxix) provides 
that when the question is one of common or gênerai interest to many per- 
sons, constitutlug a class so numerous as to make it impractlcable to 
bring tliem ail before the court, one or niore may sue or défend for the 
whole. Ueld, that where an order of the Interstate Commerce Commis- 
sion authorisied, and a tarilf flled thereunder provided, higher rates to four 
certain cities than to certain otlier cities, one of such citles, representing 
the interest of its citizens, and traltic associations forms'd for the pur- 
pose of representing jobliers and mercliants in the tbree otlier cities, couirt 
maintain a suit to enjoin the enforcement of such order and tarift. as tliey 
were within the rule that bills may be filed in the name of uniucorporated 
associations and parties in behalf of others similarly situated, and more- 
over the equity rules seem to contemplate such a suit for the common 
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benefit of ail, wliere the parties are numerous and hâve a common or gên- 
erai interest. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 144 ; Dec. Dlg. 
<S=1)3.] 

2. CoMMKECE <Ê=>8e — Charges — Long and Siioet Hauls — Interstate Com- 
merce Commission. 

Act FpI). 4, 1887, c. 104. | 4, 24 Stat. .'?S0, as amonded by Act June 18, 
WIO, c. 300. § 8, -AG Stat. 547 (Conip. Ht. 1913, § SCCG), miikes It unlawful 
for a carrier fo cliarse a higher rate for a shorter Ihan for a longer dis- 
tance over tl«> Sîinie line or route in the same direction, the shorter belng 
included witliiti tlie longer distance, provided, however, that upon applica- 
tion to tlie liiter.state Commerce Commission the carrier niay in spécial 
cases, atter investigation, be authorized to charge less for longer than for 
shorter distances. Shortly prior to the ainendinent the Commission or- 
dered certain changes in west-lionnd rates to points in Nevada, and there- 
after ti'anscontinental carriers made applications for authority to contin- 
ue the practice of making comniodity rates to the Pacific Coast lovver 
tlian to .N'évada point.s. Sacranieuto, Stocktoii, San José, and Santa Clara 
had long lieen (U'signated as Pacific Coast tei-niinals, and tlie applications 
did not propose to (li.stmb the terminal or short haul rates to thèse points, 
and at no rime in the ensuing proeecdings did they ask the Commission 
to suspend the long and short haul clause witli respect to thèse points; 
but the Coiiunission removed thèse points from the class of Pacific Coast 
terminais und increa.sed the west-bound rates to those points al)ove the 
rates to San Francisco and other ports of call of steam.^hip lines. IJeld, 
that the Coranii.ssion ha ri no power to suspend the long and sliort haul 
clause in this respect without an application Ix'ing made to it hy the car- 
riers for that purpose and a liearing upon that particular application as 
In a spécial case, and the order to tluit estent was therefore void. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 140 ; Dec. Dig. 
<S=>S6.] 

Bledsoe, District Judge, dissenting. 

In Equity. Suit by the Merchants' & Manufacturers' Traffic Asso- 
ciation of Sacramcnto and others against the United States and 
others. On apphcation for an injunction to restrain the Interstate 
Commerce Cortimission from enforcing certain orders of the Com- 
mission tmder Act Oct. 22, 1913, c. 32, § 1, 38 Stat. 208, entitled "An 
act making appropriations to supply urgent deficiencies in appropria- 
tions for the fiscal year nineteen hundred and thirteen, and for other 
purposes." Interlocutory injunction issued. 

John E. Alexander, of San Francisco, Cal., for petitioners. 

iïlackburn EsterHne, Sp. Asst. Atty. Gen. (John W. Preston, U. 
S. Atty., of San Francisco, Cal., on the brief), for the United States. 

Joseph W. Folk, of Washington, D. C, for Interstate Commerce 
Commission. 

C. W. Durbrow and Allan P. Matthevv, both of San Francisco, Cal., 
and E. W. Camp, of Los Angeles, Cal., for respondents. 

Before MORROW, Circuit Judge, and DOOLING and BLEDSOE, 
District Judges. 

MORROW, Circuit Judge. The petitioners are applying to this 
court, upon the bill of complaint and affidavits, for an interlocutory 
injunction to restrain in part an order of the Interstate Commerce 
Commission, dated April 30, 1915, and the tariff filed by certain of the 

€=sFor other cases see same topic & KBY-NIIMBER In ail Key-Numbered Digests & Indexes 
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transcontinental rail carriers pursuant to said order (Supplément 16 
to Transcontinental Freight Bureau West-Bound Tariff No. 1-N), in 
so far as the said order charges for west-bound transcontinental 
conimodities destined to Sacramento, Stockton, San José, and Santa 
Qara any greater amount than is charged for the transportation of 
like commodities to San Francisco or Oakland. 

[1] A preliminary motion to dismiss the bill has been made by the 
United States on grounds that appear to be sufficiently stated in the 
objections that the petitioners do not bring the suit as common car- 
riers or as shippers ; that they hâve no snch interest in the orders of 
the Interstate Commerce Commission sought to be annulled and en- 
joined as to enable them to maintain the suit; that it does not ap- 
pear that they will snstain irréparable injury, or any injury, by rea- 
son of any orders of the Commission made subject of complaint; and 
that the petitioners hâve no standing in a court of equity to maintain 
the suit. 

Three of the petitioners are traffic associations formed for the pur- 
pose of representing jobbers and merchants located at Sacramento, 
Stockton, and San José in traffic matters in which ail the parties rep- 
resented are interested. The remaining petitioner, Santa Clara, is a 
municipal corporation representing the interests of the citizens of that 
municipality. AU of the petitioners are authorized by section 13 of the 
Act to Regulate Commerce (Act Feb. 4, 1887, 24 Stat. 379) to apply 
to the Interstate Commerce Commission by pétition for relief in cer- 
tain matters ; that is to say, they may become parties to certain pro- 
ceedings before the Interstate Commerce Commission, thus recog- 
nizing their right to represent the interest of others before that body. 
And it is further provided in the section that: 

"No eomplalnt shall at any thiie be disniissed because of ttie absence of 
direct damage to tlie complalnant." 

It is further provided, in section 2 of the Act to Further Regulate 
Commerce with Foreign Nations and x\mong the States (Act Feb. 
19, 1903, 32 Stat. pt. 1, p. 847) : 

"ïliat In aii,v prooeediug for tlie enforccnient of tlie provisions of the stat- 
utes relatins to interstate commerce, wlierlier sueli proeeedings be instltuted 
before tbe Interstate (Jonimerc» Connnission or be begun originally In any Cir- 
cuit Court of tbe United States, It shall be lawfnl to include as parties, in 
addition to the carrier, ail person.s Interested in or affeeted by tbe rate, régu- 
lation, or practice vnider considération, and in<iuiries, investigations, orders. 
and decrees niay be made with référence to and against sucli additional par- 
ties in the same nianner, to tbe sanie extent, and subject to the same provi- 
sions as are or shall be authorized by law with respect to carriers." 

The purpose of thèse statutes is plainly to meet a situation and 
bring in ail parties interested in the controversy, to the end that the 
entire question involved may be settled and determined in the one 
proceeding. Such being the purpose, we see no objection to classes 
of persons similarly situated being represented by an association or 
other organization and coming into the controversy under the common 
name. This, we think, brings this case within the well-known rule 
tliat bills may be filed in the name of an unincorporated association, 
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and by parties on behalf of others similarly situated. In Foster's 
Fédéral Practice (5th Ed.) § 114, the rule is stated as follows: 

"Class iSuifs. — When a nuniber of persons hâve a coininon interest In a thiiig 
whicli is the subject of litigation, and in some instances when a number of 
persons hâve a commou interest in a question which is before the court for 
flecision, one or more may sue or be sued in behalf of the rest, Judge Story 
divides the flret of thèse divisions into tvvo: '(1) When the question is one 
of a commou and gênerai interest, and one or more sue or défend for the bene- 
lit of the whole; and (2) w-heu the parties form a voluntary association for 
public or private purposes, and those who sue or défend may fairly be pre- 
sumed to represent the rights and interests of the whole.' But there seems to 
lie no reason for treating the two classes separately. They are called 'class 
suits,' 'creditors' suits,' or 'stockholders' suits,' as the case may be." 

Moreover, the equity rules seem to contemplate such a suit for the 
common benefit of ail where the parties are numerous and hâve a 
common or gênerai interest. Equity rule No. 37 (198 Fed. xxviii, 115 
C. C. A. xxviii) provides : 

"AU persons having an interest in the subject of the action and In obtaining 
the relief demanded may join as plaintiffs and persons having a united inter- 
est must be joined on the same side as plaintiffs or défendants." 

Equity rule No. 38 (198 Fed. xxix, 115 C. C. A. xxix) provides 
that : 

"When the question is one of common or gênerai interest to many persons 
constituting a class so numerous as to make it impracticable to bring them ail 
before the court, one or more may sue or défend for the whole." 

We think under thèse rules this action may be maintained by the 
petitioners. The motion to dismiss is therefore denied. 

[2] After the passage of the Act of February 4, 1887, to Regulatc 
Commerce (24 Stat. 379), it became unlawful, under section 4 of the 
act, for a carrier to charge or receive any greater compensation in 
the aggregate for the transportation of passengers or like kind of 
property for a shorter than for a longer distance over the same Une 
or route in the same direction, the shorter being included within the 
longer distance. But there was a qualification provided in the statute 
that the transportation for the shorter and longer distances must be 
under substantially similar circumstances and conditions. There was 
a further provision that upon application to the Interstate Commerce 
Commission a carrier might in spécial cases after investigation by the 
Commission be authorized to charge less for the longer than for the 
shorter distance. 

The controversy in the présent case has its origin in proceedings 
arising out of an application made to the Interstate Commerce Com- 
mission by the Railroad Commission of Nevada. Prior to that appli- 
cation, ail points in Nevada (which points are designated as intermoun- 
tain points) had been charged much higher rates on both classes of 
west-bound freight, viz. f reight designated as class freight and freight 
designated as commodities, than had been charged to Pacific Coast 
terminais. Sacramento, Stockton, San José, and Santa Clara, as well 
as other points in California, had long prior to such time been desig- 
nated as "Pacific Coast terminais'' and were such at the time of the 
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application to the Interstate Commerce Commission by the Railroad 
Commission of Nevada. The prayer of the Nevada ap])hcation was : 
"Nevada asks that she lie given rates as low as tliose giveu to Saeraineuto." 

Sacramento was the nearest Pacific Coast terminal to Nevada, and 
the former system of rate-making for points in Nevada was to charge 
the full rate to the nearest Pacific Coast terminal and then charge in 
addition thereto the full local back-haul rate to the point of destina- 
tion. Thus Nevada points were charged for a shorter distance the 
full terminal rate for a longer distance and, in addition, the local back- 
haul rate to the point of delivery. The pétition was that Nevada 
raight hâve the full benefit of the long and short haul clause of the 
fourth section of the Commerce Act. The pétition was not granted 
in full, but the Commission did establish class rates to be charged to 
certain Nevada points. The rates to points outside of Nevada were 
not considered. In fixing the class rates, the Commission stated that 
additional data as to commodity rates would be secured before an 
order would be made relative to such rates. 

The findings and conclusions upon the foregoing application, and 
the order pursuant thereto, were entered of record on June 6, 1910. 
On June 18, 1910, Congress amended the fourth section of the Act 
to Regulate Commerce by striking ont the clause, "under substantially 
similar circumstances and conditions." The provision relating to 
applications to the Commission by the carriers for authority to de- 
part from the long and short haul clause of the section was amended 
slightly so as to read : 

"l'rovided, liowever, tliat upon application to the Interstate Conniierce Com- 
mlssiou such eoinniou carrier mny lu spceial ciises, aftcr inucstiaatkm, be au- 
thorlzed by the Commission to charge less tor longer tUau for shorter distanc- 
es for the transportatioii of ijasseiigers or proiierty ; and the Coninûssiou niay 
froui time to time prescribe the estent to whieli such designated conimou car- 
rier may be relieved from the opération of tliis section." 

Pacific Coast Terminais. 

Prior to this amendment the construction of the fourth section had 
been that the rail carriers had the primary right to détermine as to 
what constituted "under substantially similar circumstances and con- 
ditions," and when a departure could be made from the long and short 
haul requirements of section 4 because of a dissimilarity of circum- 
stances and conditions. Intermountain Rate Cases, 234 U. S. 476, 
482, 34 Sup. Ct. 986, 58 L. Ed. 1408. After the amendment, varions 
transcontinental lines made applications to the Interstate Commerce 
Commission for authority to continue the then practice of making com- 
modity rates to the Pacific Coast lower than to intermediate, or Ne- 
vada, points. The "Pacific Coast" hère ref erred to was what was then 
known as "Pacific Coast terminais," and included, as before stated, 
Sacramento, Stockton, San José, and îSanta Clara, and other points in 
California. The applications of the carriers did not propose to dis- 
turb the terminal or short-haul rates to thèse points. In other words, 
there was no application on the part of the carriers to suspend the 
long and short haul clause of section 4 with respect to thèse termina! 
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points. See Fourth Section Applications Nos. 205, 342, 343, 344, 349, 
350, and 352, Commodity Rates to the Pacific Coast Terminais and 
Intermediate Points, decided Tanuary 29, 1915, 32 Interst. Corn. Com'n 
R. 611. 

Blanket Rates from the Missouri River to the Atlantic Océan. 

The Interstate Commerce Commission, in the report just cited, re- 

f erring to the history of thèse applications, say : 

"Fourth Section Order No. 124 recognlzed the existence of a wide blanket of 
rates as to points of orlgin extendhig from the Jlissourl river to the Atlantic 
Océan on trafilc to the Paclflc Coast, whlle it dld not provide for sueh blanket- 
ing of rates to points in the intermediate terrltory." 

Then, after explaining the effect of this blanketing of rates from the 
Missouri river to the Atlantic Océan, the Commission say : 

"l pon the whole record vve are of the opinion lliat thèse carriers are jus- 
tified In the maintenance of a blanket as to points of origin on rates to the 
l'acifie Coast, and that this practlce carrles with it no necessity or obligation 
of blanketing the saine terrltory of orlgin in establishlng rates to intermedi- 
ate points." 

The "intermediate points" referred to in this report are the inter- 
mountain or Nevada points ; but the carriers were to be permitted to 
maintain blanket rates to Pacific Coast terminais. 

Back-Haul Territory. 

The Commission thereupon proceed to designate a territory on the 
Pacific Coast as back-haul territory, and say : 

"We hâve heretofore described this territory as lylng along the main lineu 
of thèse railways Immedlately east of the terminais. For tlie purpose of this 
report this wUl be called the back-haul territory." 

The Commission then make the suggestion that carriers readjust 
rates to back-haul points by either adding to the full terminal rates 
something less than full locals from terminal to destination, or by the 
publication of basing rates to the terminais, less than the terminal rates, 
to be used in connection with local rates from the terminais in deter- 
mining rates to intermediate points. The Commission say : 

"The record in this case is not suflicient to afford a basis warrantlng the 
Commission in prescribing the exact measare of thèse rates. We shall îhere- 
fore make no order in regard thereto at this time." 

The Commission continue: 

"No évidence has deen presentcd in tliis case to show that it is necessary 
to apply the coast terminal rates to ani/ points en-cept the ports of call on the. 
Pacific Coast at ivhich the Atlantic-Faeifie steamship Unes deliver freight. 
We shall authorize thèse carriers to establish the rates proposed to thèse ports 
upon ail the articles in the list, exeeptiug tliose to which exceptions hâve been 
noted." 

This is the first intimation in thèse proceedings that the Pacific Coast 
terminais were to be reduced to "the ports of call on the Pacific Coast 
at which the Atlantic Pacific steamship lines deliver freight." No 
carrier had made application for such an order, and its considération 
by the Commission was not had in any spécial case. It meant the 
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élimination of Sacramento, Stockton, San José, and Santa Clara from 
Pacific Coast terminais and their transfer to the newly created back- 
hanl territory; such transfer resulting, as \ve shall p'resently see, in 
authorizing the carrier to charge a greater compensation for a shorter 
distance than for a longer distance at the point of destination, and in 
addition, to charge a still greater compensation if the point of arigin 
should be between the Missouri river and the Atlantic Océan ; this "in- 
creased charge or compensation at the point of origin resulting from 
the withdrawal of the blanket rates from back-haul and intermediate 
territory and substituting a diflferential therefor under a classification 
by zones. We find no application by any carrier for authority to charge 
inore from the blanketed territory between the Missouri river and 
the Atlantic Océan to Sacramento, Stockton, San José, and Santa Clara 
than to San Francisco and Oakland. 
The Commission said further in their report: 

"We sliall expect tlie carriers within 60 duys from date of service liereof tt) 
submit to tlie Commission such plan for adjiistiueut of rates to the back-haul 
points as they may désire. Sliould the carriers submit no such plan within 
this tiiue, the Comuiisslou wlll undertake such iiivpsti.iîatioii as to tliese rates 
as will enable it to enter a proper order wlth resard thereto." 

In response to this invitation of the Commission, the transcontinental 
lines to California terminais proposed for the so-called back-haul ter- 
ritory to deduct from the terminal commodity rates 7 cents per 100 
pounds, carloads, and 10 cents per 100 pounds, less than carloads, for 
basing rates, and to add thereto the full local rate from nearest ter- 
minal to destination. This was to apply eastward from the terminal 
until the point is reached at which the prescribed maximum rate is 
the same or less ; the rate to a back-haul point not to ht less than 
that to the terminal point. 

In the report of the Interstate Commerce Commission dated April 
30, 1915 (34 Interst. Com. Com'n R. 13), this proposai of the carriers 
was not approved ; but in lieu thereof, carriers were ordei-ed to con- 
struct such rates hy adding to the terminal rates not more than 75 per 
cent, of the local rates from the nearest terminal to destination, or by 
adding arbitraries to the terminal rates varying with distance from the 
ports, such arbitraries to be not more than 7'i per cent, of the local 
rates, the aggregate not to exceed the maximum prescribed to inter- 
mediate points mentioned in the order. 

It was further ordered that in the observance of this order as to 
rates on Schedule C commodities, the Pacific Coast terminais shoukl 
consist of * * * San Francisco and Oakland, Cal, ; * * * 
Sacramento, Stockton, San José, and Santa Clara being omitted from 
the order as Pacific Coast terminais. 

We are advised in thèse proceedings that the proposai of rates for 
Schedule C commodities as niade by the carriers for back-haul terri- 
tory, for such points as Sacramento, Stockton, San José, and Santa 
Clara was the équivalent of terminal rates for San Francisco and Oak- 
land ; and such we understand to be the statement contained in the 
report of the Conunission. Conmienting upon the plan submitted by 
Ihe carriers, the Commission say: 
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"The plan for constructing rates to baek-liaul points proposée! by the Unes 
leading to the Califomia terminais would create a zone contlguous to the 
terminais to which terminal rates would apply. The extent of this zone would 
be llmited by the distances to which local rates of 7 cents, carloads, and 10 
cents, less than carloads, would reach. It would, however, in substance in- 
cludc ail of the points tiiat hâve hcrctofore bccn accordcd terminal rates." 

In other words, points previously designated as terminal points 
would continue to hâve the équivalent of terminal rates. There was, 
therefore, no application on the part of the carriers, under section 4 
of the Act to Regulate Commerce, to be authorized to charge less for 
a longer (to San Francisco and Oakland) than for a shorter distance 
(to Sacramento, Stockton, San José, and Santa Clara). With respect 
to differentials in the prescribed zone rates, the Commission say : 

"In making rates from territories east of the Missouri river the carriers 
\^"ere authorized to add to the rates niade from the Missouri river to inter- 
mediate points differentials of 25, 40, and 55 cents per 100 iK>unds from Chi- 
cago, Pittsburgh, and New York, respective! y." 

Hère was a further increase of rates for Sacramento, Stockton, 
San José, and Santa Clara if the commodity originated east of the 
Missouri river ; 25 cents per 100 pounds if the commodity were ship- 
ped from Chicago, 40 cents per 100 pounds if the commodity were 
shipped from Pittsburgh, and 55 cents per 100 pounds if the commod- 
ity were shipped from New York. No application was ever made 
by the carriers for the increase arising from such a change from blan- 
ket to zone rates east of the Missouri river. 

Our attention is called to another provision of this order of April 
30, 1915. In the applications made by the carriers, commodities were 
divided into three classes designated as Schedules A, B, and C, each 
containing a différent class of commodity. The order of January 29, 
1915, referred only to Schedule C commodities, the order specifically 
stating in the first sentence that a hearing had been had "with référ- 
ence to the justification for the additional relief sought by the carriers 
respecting the rates on the commodities listed under Schedule C." 
It appears, however, that the order of April 30, 1915, has the effect 
of assigning Schedule B commodities to a per cent, of increase pre- 
scribed in zone rates, as follows : Seven per cent, from points in zone 
2, 15 per cent, from points in zone 3, and 25 per cent, from points in 
zone 4. This feature of the transcontinental tarifï was never men- 
tioned in any application, and there was never a hearing of any kind 
upon that subject. 

The effect of this feature of the order is this : It authorizes the car- 
riers to charge more for the shorter haul to sSacramento, Stockton, 
San José, and Santa Clara than for the longer haul to San Francisco 
and Oakland on both Schedules B and C commodities, without any 
application having been made by the carriers for such authority. The 
order of April 30, 1915, as a whole, increases the transcontinental 
rates to Sacramento, Stockton, San José, and Santa Clara, over the 
previously existing rates for commodities in Schedules B and C, in 
the following particulars : (1) An increase of rates on such commodi- 
ties by the transfer of the points named from terminais to back-haui 
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territory; and (2) an increase of rates from points of origin east of 
the Missouri river by taking from such points the blanlvct rates of the 
Eastern territory. 

The discussion of the questions involved in thèse proceedings bas 
taken a wide range ; but we are of the opinion that the only question 
we hâve to deal with in this case is the slatutory povver of the Inter- 
state Commerce Commission. Had the Commission, in the absence 
of an application by the carriers, the statutory power to make the 
order it did? Can the Commission suspend the long and short haul 
clause of section 4 of the Act to Regulate Commerce without an ap- 
plication being made to it by the carriers for that purpose and a hear- 
ing upon that particular application as in a spécial case? We are of 
the opinion that this is beyond the statutory power of the Commis- 
sion ; and such we understand to be the décision of the Suprême Court 
in United States v. Louis. & Nash. R. R., 235 U. S. 314, 322, 35 Sup. 
Ct. 113, 59 L. Ed. 245. 

An interlocutory injunction will therefore issue, restraining the re- 
spondents from further enforcing the order of April 30, 1915, in so 
far as it increases west-bound transcontinental freight rates on S'ched- 
ules B and C commodities to Sacramento, Stockton, San José, and 
Santa Clara. 

BLEDSOE, District Judge. I am unable to concur with my As- 
sociates in this case. The decree to be entered pursuant to their con- 
clusions will enjoin the respondents from further enforcing the order 
of the Interstate Commerce Commission dated April 30, 1915, "in so 
far as it increases west-bound transcontinental freight rates on Sched- 
ule B and C commodities to Sacramento, Stockton, San José, and San- 
ta Clara." In ail other respects, and with référence to ail other com- 
munities in the so-called back-haul territory (hundreds in number, ob- 
viously), the order is to stand. If the order lacks validity because in 
excess of the jurisdiction conferred upon the Commission, it should 
be annulled, and its opération stayed, in toto. 

I cannot acquiesce, however, in the conclusion that the order was 
in excess of the jurisdiction conferred upon the Commission. By the 
majority opinion such invalidit}'' is made to rest upon the single fact 
that no "application" for the order had been made, and that, under the 
construction given to section 4 of the Act to Regulate Commerce, as 
announced in 235 U. S. 314, 322, 35 Sup. Ct. 113, 59 L. Ed. 245, the 
making of such "application" is a necessary pre-requisite to action 
on the part of the Commission. I do not so construe the section and 
do not so read the décision. 

It is clear that Congress intended that the gênerai rule should be 
that a common carrier should not charge more for a shorter than for 
a longer haul over the same route in the same direction. It was seen, 
however, that occasions would doubtless arise justifying, if not de- 
manding, exceptions to this gênerai rule, and it was therefore provided 
that: 

"Upon application to the Interstate Commerce Commission, such common 
carrier may, in spécial cases, after investigation, be anthoiiKed by the Commis- 
sion to cliai'ge less for longer thau for shoiter distances." 
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Now the thing that Congress was iiisisting npon as a condition pré- 
cèdent to the creating of an exception to the gênerai rule was net the 
making of an appHcation, by the carrier, but the granting of consent 
by the Commission. It was the judgment of the Commission, after in- 
vestigation, that was to warrant the setting aside of the statutory rule, 
and the provision for the making of an "application" was intended 
merely as a means of securing such investigation and judgment. The 
making of an application by the carrier was of the form, perhaps, but 
not of the substance, of the proceeding; it was a mère means to an 
end, and should not, in my judgment, be confounded with the end it- 
self. The large purpose of the amendment to section 4 was to sub- 
stitute the judginent of the Commission for that of the carrier, as to 
the necessity for a violation of the long and short haul clause of the 
Commerce Act. The amendment took "from the carriers the deposit 
of public power previously lodged in them and vested it in the Com- 
mission as a primary instead of a reviewing function." Intermountain 
Cases, 234 U. S. 476, 34 Sup. Ct. 986, 58 L. Ed. 1408. 

If no order of the Commission providing for- an exception to the 
gênerai rule respecting the long and short haul clause is valid unless 
preceded by an "application" therefor, then, in logic, the application 
must hâve been for the order as precisely made, and in conséquence 
the Commission could make no order respecting relief from the con- 
trolling provisions of section 4 save such order as had been specially 
"applied" for. The net resuit of this would be to reduce the Com- 
mission almost to a mère automaton, with no power save to say yes 
or no. This illy comports with the "primary instead of a reviewing 
function" vested in the Commission by the amendment, and is, as I 
read it, in direct contravention of the holding in the Intermountain 
Cases, supra. 

Indeed, the Suprême Court in those cases, quoting the language of 
section 4 immediately following the clause just referred to, say that 
the section as amended gives to the carrier the right to apply for au- 
thority to charge less for the longer haul, "and gives the Commission 
authority, from time to time, 'to prescribe the extent to which such 
designated common carrier may be relieved from the opération of this 
section.' " The Commission could hardly be said to be vested with the 
right to exercise its authority "from time to time," if such exercise 
was absolutely dépendent, as held in the majority opinion herein, upon 
the filing of an "application" with it. 

Moreover, by section 13 of the Act to Regulate Commerce as amend- 
ed at the same time section 4 was amended, it is specially provided : 

" • • * And the Interstate Commerce Commission shnll hâve full author- 
ity and power at any time to Instltute an inqiilry, on its own motion, in any 
case and as to any matter or thing concerning which a complaint is authorized 
to be inade to or before said Commission by any provision of this aet, or con- 
cerulng which any question may arlse under miy of the provisions of this 
(U't, or relating to the enforeement of any of tlie provisions of this act. And 
the said Commission sliall hav^ the same powers and authority to proceed 
with any inquiry instituted on its own motion as though it had been appealed 
to by complaint or pétition under any of the provisions of this act, including 
the power to make and enforce any order or orders in the case, or relating to 
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the matter or thlng coneerning whieli the Inquiry Is had exeeptlng orders for 
the payment of money." (Italics mine.) 

Language could hardly be more comprehensive. If this section 
does not give to the Commission primary and plenary autliority to 
do the thing complained of in this proceeding, it is difficult for me 
to conceive of language possessing that efficacy. The suggestion has 
been made that because the word "appHcation" was not used along 
with "complaint" and "pétition" in the last sentence that therefore 
there was no intention to accord to the Commission independent au- 
thority to conduct an investigation in any of the instances where pro- 
vision was made for the fihng of an application. It is a sufficient an- 
swer to this, however, to say that the first sentence quoted contains 
no such qualifying phrases, and of itself would seem to afford ample 
authority for the action under review, even if the last sentence, con- 
taining the référence to "complaint" and "pétition" and omitting any 
référence to "application," be completely disregarded. In addition, 
"application" and "pétition" are synonymous terms ; in fact, the Cen- 
tury Dictionary defines a "pétition" as a "written application" for 
relief. It were in furtherance of the gênerai remédiai spirit of the 
Act to Regulate Commerce to construe, if such construction be neces- 
sary, the word "pétition" to include and embrace "application." 

Section 15 of the Commerce Act, as amended at the same time as 
above indicated, provides: 

"That whenever, after full hearing upon a coniiilalnt nuide as provided in 
section thirteen of this act, or after full lieurimj under an order for invesliga- 
fion and heariug made by the Commission on Us own initiative (cithcr in ex- 
tension of any pending complaint or without any complaint tvhatevcr), the 
Commission shall be of opinion that any individual or .l'oint rates or charges 
whatsoever demanded, charged, or collected by any comnion carrier or carriers 
subject to the provisions of this act for the transportation of persons or proper- 
ty or for the transmission of messages by tele'graph or telephonei as dellned in the 
flrst section of tliis act, or that any individual or joint classifications, régula- 
tions, or practiees whatsoever of such carrier or carriers subject to the provi- 
sions of this act are unjust or unreasonalilc or unjusily disciminatory, or un- 
duly preferential or prejudicial or othenrise in violation of any of the provi- 
sions of this act, the Commission is herehy autlu>rized and empowcred to dé- 
termine and prescrive what icill be the just and rcasonable individual or joint 
rate or rates, charge or charges, to be thereafter observcd in such case as tha 
miaximtim to be charged, and what individual or joint elassiftcation, regulaA 
tion, or practiee is just, fair, and rcasonable, to be thereafter follo-wed, and 
to make an order that the carrier or carriers shall cease and desist from sucJi 
violation to the cxtent to whieh the Commission finds the same to exist, anà 
shall not thereafter publish, demand, or oolleet any rate or charge for sucln 
transportation or transmission in cxcess of the maximum rate or charge si) 
prescrïbed, and shall adopt the classification and shall conform to and observe 
the régulation or practiee so prescribed." (Italics mine.) 

This provision is all-comprehensive in its language and purpose, 
and to me is in emphatic disaffirmance of the position assumed in the 
majority opinion. It seems to hâve been so considered in a proceed- 
ing somewhat analogous to this reported in Philadelphia & R. R. Co. 
V. United States (D. C.) 219 Fed. 988, 991, 992. 

There is no requirement anywhere that notice of the application re- 
ferred to in section 4 shall be given to any one. The hearings had 
and orders made in the proceeding under considération could and 
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probably would hâve taken exactly the same course they did take 
even if the formai "appHcation" whose absence is now reUed on, had 
been made. The absence of any requirement of notice, is not of 
course an argument that an application should not hâve been made, 
but it is pecuharly persuasive with me to the efifect that Congress 
did not intend that the making of an application for rehef should con- 
stitute a jurisdictional prerequisite to the granting of relief. If it had, 
it would hâve provided for some notice of the application to be given. 
The absence of any provision for notice, the empowering of the Com- 
mission to afford relief "from time to time," together with the com- 
prehensive phraseology of section 13 and 15, supra, lead me to con- 
clude that the hearing, investigation, and order countenanced by the 
act are to be had "upon application" of the carrier, or on the initia- 
tive of the Commission as the circumstances may demand. 

Conceding, however, that the making of an application is a juris- 
dictional prerequisite to the charging of a higher rate for a shorter 
haul, the filing of the tarifïs with the Commission by the carriers in- 
volved, pursuant to the order of April 30, 1915, could in itself rea- 
sonably be construed as such application. (It appears from the rec- 
ord that such tarifïs were filed, and, being approved by the Com- 
mission, hâve been offîcially promulgated.) Considering the fact 
that no notice of the application has to be given, it would seem that 
an application made subséquent and pursuant to a hearing, if ap- 
proved by the Commission, would possess ail the efficacy of one 
made before the hearing. If the carriers had not filed their tarifïs pur- 
suant to the order of April 30th, and had themselves objected to that 
order, a much stronger case than is hère would hâve been presented. 
This, as I read it, however, was the course followed in the Inter- 
mountain Cases under analogous circumstances, and yet there the 
order of the Commission was expressly affirmed. 

In the only case cited in the main opinion (235 U. S. 314, 322, 35 
Sup. Ct. 113, 59 L. Ed. 245) the carrier was objecting to a ruling of 
the Commission holding a certain rebilling privilège violative of the 
Act to Regulate Commerce. In reversing a décision of the Com- 
merce Court overruling the Commission, the Suprême Court held 
that under section 4 as amended no such rebilling privilège was valid 
until the consent of the Commission to that end was obtained. There 
was no case, as hère, of such consent having been given, and in con- 
séquence I cannot see anything in the décision déclarative of the 
proposition that such consent, if given, would hâve been inefficacious 
if it had not been preceded by a formai application. 

In the case ât bar it stands as indubitably true that a hearing and 
extended investigation was had by the Commission, and that their 
conclusions embraced in the order complained.of were the resuit of 
most careful considération. The évidence upon which the order was 
hased is not before us, but the sworn answer of the Commission is 
to the effect that the order was made upon ample évidence, and on this 
hearing we must assume such to be the case. 

Section 13 of the Commerce Act afïords ample machinery for the 
Commission upon application to it to remedy any injustice done to 
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thèse complainants. They hâve made no such application and in that 
behalf hâve never submitted their claims or exhibited the préjudice 
suffered by them to the Commission. They were nbt parties to the 
proceedings leading up to the order of April 30th and were net rep- 
resented thereat. It may be that as to them the order is full of in- 
justice; but if such be the fact it must be assumed that upon a show- 
ing thereof, pursuant to the terms of section 13, complète relief woukl 
be afïorded them by the Commission. Until at least they hâve made 
the application and hâve met with refusai, they are not in a position 
to ask relief at the hands of this court. 

In my opinion the application for temporary injunction shoukl be 
denied. 



ST:NNY BROOK zinc & le ad CO. v. lMKT/r;KR et al. 
(District Court, Southern District of New York. Jlarcb 13, 191C.) 

1. Trusts ©=3231(3)— Trustées— 1>uties or. 

A trustée, or oue occupyin^ a fiduclary position with respect to pi-op- 
erty, has no rlglit to obtain the property ïor hiniself, as against tlie beiie- 
flciary, liy any device whatsoever. 

[Ed. Note.— For other cases, see Trusts, Ceut. Dig. §§ 330, 335 ; Dec. Dis. 
©=231(1).] 

2. Trusts ©=>102(1)— Constructive Tbusts— Ckeatiom. 

Wliere tlie manager of a luinlus coinpany, ou foreelosure of a mortgage 
on the mining property, aequlred it under an option secured from the iiioit- 
gagee, he hold.s it sulgect to a constructive trust in favor of the conipany. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 1.53 ; Dec. Dig. ©=> 
102(1).] 

3. Trusts ©=5372(8)— Constructive Trusts— Actions— Evidence. 

In a proceeding to charge tlie manager of a mine with a constructive 
trust, it appearing that lie jirocural the property after foreelosure of a 
mortgage, évidence hcld insullicieut to show that lie niisrepresented to his 
Ijriucipal tho auiount for wlilch the ijrotierty could be purchased under an 
option given by the niortgagee. 

lEd. Note.— For other cases, see Trusts, Cent. Dig. §§ 602, 603 ; Dec. Dig. 
©=372(3).] 

4. Trusts ©=>102(1)— Constructive Trusts— Option. 

Where the manager of a niining conipany wlio had been told to l>uy jn 
the property if he desired, it having been foreclosed under mortgage, un- 
dertook, at the request of the iirincipal stockholder, ugain to rejyresoiit the 
company, he resumed his old obligations, and could not aequire the proi>- 
erty as against his principal. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 153 ; Dec. Dig. 
©=>102(1).] 

5. MoRTGAGEs ©=»ô95, 597— FoRECLosuRE— Rédemption. 

Under Rev. St. Mo. 1909, § 2S29, givlng a mortgagor the right to redeem 
property sold under mortigage foreelosure withiu oiie year if he gives a 
bond, the bond must be given promptly, and a delay of 40 days is a vvaiver 
of any right. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. |§ 1742-1752; 
Dec. Dig. ©=596, 597.J 

©=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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6. MORTGAGES <S=5Ô91(1)— POEBCI.OSUEE— ReDEMPTIOX. 

While a moitgagor is siveti a stsitulory right of rédemption witliin a 
year, Kev. St. Mo. 1009, § 2829, does not dèstroy the old comnion-law right 
of rédemption wlien trustée buys in for liimself under a power of sale. 

|I']d. Note. — For otiier cases, see Mortgiiges, Cent. Dig. § 1699; Dec. Dig. 
<S^5!)l(l).l 

7. JIOKTGAGES <S=3Ô90, TlOT— REDEMPTION— LaCUES. 

Wliere tlio owiier of mining property. knowlng tliat tlie trustée had 
bought in tlie property for himself or for the benefit of the mortgagor, de- 
layed for over two years in asserting any riglit of rédemption, such right 
was waived, tlie proi)erty in the meantinie liaving greatly enhaneed in 
value, for sneh right of rédemption uiay he lost by delay ; this being par- 
ticularly true in case of mines, whieh are si)eculative In value. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1742-1752; 
Dec. I>ig. <g=>59G, 597.] 

8. Trusts <ê=>102(1)— Constrdctive Trusts— Eigiets in Respect to. 

Where the manager of a mining eompany. whose property was sold un- 
der mortgage foreclo.sure, was told to aequire the property for his own 
beneflt if he deslred, and the eomp;iny ceascd any efforts to redeem, the 
manager, having acqulred tlie property from the mortgagee, who bought it 
in, does not hold it suhject to any coustructive trust, the company's right 
of rédemption having been waived. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 153 ; Dec. Dig. <S==> 
102(1).] 

In Eqnity. Bill by the Sunny Brook Zinc & Lead Company against 
Zade A. Metzler and others. Bill dismissed, with costs. 

This is a suit in eqnity to impress a trust upon certain real property in 
.Joplin in the state of Missouri, held by the défendant formerly belonging to 
the ])laintiff. The property, whieh was a mine with attendant maehinery. was 
conveyed to the plaintiff on June 27, 1912, at which time it was already in- 
cumbered with a purchase-money mortgage in the face value of $24,000 in 
favor of one Luke. the vendor upon a former sale. The plaintiff's vendor was 
itself a mining eompany, known as the "Hackett Mining Company" which had 
operated the mine unsuccessfully and had corne to an end of its resources. 
Its capltalization was i<121,000, which was represented in the purchase or 
reoi-ganization by the plaintiff by a substantially corresponding amount of 
debenture bonds, issued to the former stocl-iholders of the vendor. In order 
to clear away the debts of the vendor one Isaac Rosenfield advanced to the 
plaintiff .$25,000 upon the seeurity of a mortgage, which was junior to Luke's 
mortgage, but prior to the debenture bonds. The plaintiflf's own capltalization 
was .$121,000, of which Rosenticld or his agents lield 51 per cent, for control ; 
this being a condition of his advance. At the time of the conveyanee, there- 
fore, the property stood incumbered by Lulîe's mortgage. tlien reduced to $18,- 
000, Rosenfield's mortgage of $25.000, the delienture bonds of $120,000, and 
the capital stock of $121,000. In November, 1912, the eompany issued another 
mortgage for $5,000, not ail of which, however, was paid in. The amount of 
this incumbrance is not deflnitely stated. 

The défendant Metzler had been a stockholder in the lîackett Mining Com- 
pany, and with parties affillated In interest with him held over $100,000 of the 
debenture bonds, and a substantial part of the minority stock. He was a 
director of the eompany, the sole local manager at Joplin, Mo., during the 
opération of the mine as hereinafter set forth, its treasurer, with power to 
draw money upon his own name alone, and the only persou interested in the 
l^roperty in the state of Missouri. 

The original purchase from Luke had been for $36,000, and the Hackett 
Mining Company had put upon it maehinery and tixtures of about $80,000 or 
$90,000 in value, which had not been substantially impaired by use. How- 
ever. the property was always run at a loss. Hackett, after whom the vendor 

ig=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
231 F.— 20 
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Company was nnmed, had run It much into debt, tlioiigh he was thouglit to be 
a capable enjrinoer, beoanse the cost of recovery much exceeded the priée 
that could be obtained for the concentrâtes. After the piirchase by the plain- 
tifC, the ill suceess continued until In January, 3913, at whlch time, as it had 
become apparent that under Metzler's management the mine was a fallure, it 
was leased for a period of some raontlis to tlie Fédéral Lead Company, whicli 
was thought to bave exceptional capacity to exploit the mine successfully. 
-Xevertheless, after some live montlis' trial, the mine continulng to run behind, 
tlie Fédéral Lead Company announced that it would net continue wlth the 
lease, and ail opérations ceased. Meanwhile an installment of !f6,000 upou 
I.uke's mortgage was coming due on July 1, 191'î, which it was necessary to 
meet to avoid foreclosure. 

In this posture of afCairs, there being snbstantially no cash in the treasury, 
MetKler came to New York to try to raise money, and flrst vlslted Rosenfield, 
the président, a man of ample means. Rosenfield told Metzler that he had 
)>ut ail the money into the property that he wisued, and that he refused to 
iidvance anytliing, except $100 to cover the expenses of an effort by Metzler 
to get a better sale for the machinery than at auction under foreclosure. 
Thereupon Metzler saw ail the directors, but Hollander and the two Berii- 
heimers, who merely represented Rosenfield upou the board, and tried to 
get them to rescue the company from its embarrassment. They were un- 
willing to help, and Metzler tried to persuade ail the New York stockholders 
within reach to make some advanoes, but also wlthout resuit. He had thore- 
fore tried out nearly ail tlie stockholders, as well as Rosenfield, the majority 
owner. Finally, lie left New York for Joplin, with tlie understanding that he 
would try to sell out the property for what he could in advance of the 
foreclosure sale, .shariug with Rosenfield anythlng above the mortgage to Luke. 
Rosenfield dénies tliis agreeinent, but it is extremely probable that something 
of the kind took place. In any case, there can be no doubt that Rosenfield 
deputed Metzler to try to sell the property at private sale, in the hope that 
it would thus bring more than it would at foreclosure. That he sliould, in 
addition, hâve agreed to share the balance the plaintiff daims to be the insinu- 
ation of a eorrupt bargain, but tliere is no reason to think that any one could 
very seriously bave supposed that the property at that time would bring more 
than the sum of the three mortgages. If, not, it is not apparent that the agree- 
ment was in any way in fraud of the plaiutifl:, thougli it was undoubtedly of an 
informai charaeter. This considération should be borne in mind throughout 
the negotlations between Metzler and Rosenfield in which they treated thi* 
property as disposable between them. On bis return to Joplin Metzler in pur- 
.suance of his agreement made serions efforts inefCectually to sell the machin- 
ery, and, finding that impossible, was obliged to let it go in foreclosure. 

The trustée under Luke's mortgage was one Iiîoggess, a banlcer in Joplin. 
and the owner of practically ail the stock in the Boggess Land Company and 
upon the foreclosure sale, August 35, 1913, the property was bid in by the 
Company. Before the sale Metzler obtained an option from Boggess of 10 
days within which lie could redeem from the mortgage and reclaim the prop- 
erty. Acting upon the strength of this option, Metzler entered into a contract 
with the United Iron Works to purchase ail the machinery from the land for 
.$16,000, which he hoped might induce Rosenfield to advance the sum of .$18,000 
suftieient to redeem the whole mine from the mortgage. It seems fairly clear 
that at this time Metzler intended to buy in the property for himself and 
itosenfield to the exclusion of the plaintiff, but bis plan mlscarried because 
Rosenfield declined to aecept the notes of tlie United Iron Works, which were 
to be given in part payment, and advised Metzler in the most categorical way 
that he wasi free to take over the property and make from it for himself 
anything that he could. In conséquence Metzler's option from Boggess expired 
wlthout any resuit. Shortly thereafter, and early in September, 1913, Rosen- 
field seems to bave ehanged his mind and wired Metzler that if he could ar- 
range the matter with the United Iron Works and would share equally with 
bim in paying tlie balance, he would take it on, great care to be exercised to 
secure Rosenfield even against the stockholders. Although Metzler hoped that 
lie would be able to get an extension of his option from Boggess, it was in 
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fact too late, because Boggess for Luke on August 30, 1913, had sold the rua- 
chinery to the United Iron Works, and the transaction \Tas off. 

It Is the law of Missouri by statute that if a mortgagee under a mortgage 
buys In the property, the mortgagor may redeem within the year, if he gives 
a bond promptly to secure the mortgagee. Also the courts of Missouri recog- 
nize that a trustée under a mortgage stands chargea with the usual liabilities 
of a trustée towards the mortgagor as well as the mortgagee, and holds any 
property purchased by hlm at such a sale charged with the trust. Rosenfield 
learned ot the first provision from Spencer, Gniystone & Spencer, attorneys 
of Joplin, as early as July 9, 1913. On September 16, 1913, Metzler, by letter, 
explained to Rosenfield that bis lawyers had advised lilm that Luke had no 
right to taUe the property and sell it off, and that not only was he subject to 
a suit for rédemption, but that an action might also lie for damages. Rosen- 
field at once took up the matter with Spencer, Graystone & Spencer, who 
wrote hini on September 29, 1913, that Metzler had had an agî-eement with 
Luke and Boggess by which he should hâve till August 25, 1913, in which to 
sell ofC the machinery to the United Iron Works and redeem the property ; 
that the agreement had lapsed; and tliat Boggess, having bought it in by 
Jils Company, had sold the property. Rosenfield answered on October 2, 1913, 
showing bis knowledge of the purchase of the property on foreclosure by the 
Boggess Land Company, and of the rights arising therefrom, and suggesting 
that Spencer, Graystone & Spencer take the case on a contingent fee. Spencer, 
Graystone & Spencer wrote on October 16, 1913, refusing to take the case on 
that basis. 

On October 11, 1913, Metzler had an interview with Luke, in which he says 
he agreed to pay hlm $3,060 by a note and to caucel a daim he had against 
liim for $2,000, for which Luke agreed to sell him the land. On October 13, 
1913, the Boggess Land Company conveyed to Virginia Metzler, Metzler',s 
mother, who in tum conveyed to him two days later. The plaintiiï insists 
that the claim of $2,000 is spurious, and that the total considération was tlie 
note in question. The matter is considered in the opinion which follows. It 
does not appear that Rosenfield or the plaintifC learned of the conveyances to 
Virginia Metzler, and from her to Metzler, for a period of over 18 months, 
that is, until the end of March, 1915. Meanwhile, the value of the mine had 
greatly changed, owing to the demand caused by the great war. From Octo- 
ber 25, 1912, tlU February, 1913, when the Fédéral Lead Company took a lease, 
the average cost of recovery from the mine had been over 80 cents a ton, and 
under the Fédéral Lead Company it had cost over $1. The priées in New York 
for zinc ores continued through 1913 and until the very end of 1914 at less 
tlian 60 cents, so that any opération made loss certain. At the end of the 
year the price of ore began to rise, and in January, 1915, they had reached 
<>5 cents, in February, 1915, 75 cents, after which thei-e was a reaction. In 
May and June, 1915, they shot up to nearly $1.40 a ton, and with variations 
hâve remained at extraordinarlly high priées ever since. Early in 1915, and 
apparently upon the prospect of this rise, Metzler effected a lease of the prop- 
erty, and bas been in receipt of substantial royalties ever since. 

After some correspondence not necessary to state, the plalntifC filed this 
bill on July 21, 1915. Metzler alone of ail the défendants has been served. 

Hollander & Bernheimer, of New York City, for plaintiff. 
Louis B. Eppstein, of New York City, for défendant Metzler. 

LEARNED HAND, District Judge (after stating the facts as 
above). The case has been tried upon the assumption throughout 
that Rosenfield was at no time acting in fraud of the plaintiiï, and 
that notice to him or to his représentatives, Bernheimer & Hollander, 
was notice to the plaintifï. The suit is not by a minority stockholder, 
seeking to avoid the conséquences of the fraudulent acts of its direc- 
tors; indeed no stockholders appear to be interested in the case save 
the Rosenfield majority, and I shall therefore assume that Rosenfield 
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vvas throughout acting in behalf of the plaintiff. This is indeed clearly 
not the fact, because his telegram of September 4, 1913, was, beyond 
question, part of a negotialion intended to be on his own behalf and 
to secure the property for Metzler and himself to the exclusion of 
the Company. It would be a différent question altogether if the 
plaintifï should take the position that after the telegram in question, 
no notice to Rosenfield could be notice to the company. For obvions 
reasons the plaintiff does not take that position, and, there being no 
évidence that any one in interest objects to this, I must accept the 
conduct of the cause as presented by the recognized authorities now 
in control of the plaintiff. 

[1] The plaintiff 's theory is that Metzler, being a fiduciary, had 
no right to get the property for himself by any device whatever. This 
is too v,'ell establi.shed to rec(uire the citation of authorities ; the ques- 
tion is of its application. When Metzler went to Joplin in July, 1913, 
he had absolute knowledge tliat no money would be forthcoming to 
redeem the property from the mortgage. His only duty was to get 
the best sale he could before forcclosure, or to j)rotect the property at 
foreclosure, if he failed. He could not scll in advance, and on the day 
of the foreclosure he had no duty but to protect the equity of ré- 
demption so long as it lasted. He is criticized for not bidding at the 
sale, but his arrangement with Boggess before the sale, by which he 
got an option till August 23, 1913, afterwards extended till August 
25, 1913, was ail he could do. He had nothing to bid with, no cash, 
no contract, until his agrcemcnt of Augu.st 19, 1913, with United Iron 
Works, and I can see no purpose in his being présent and standing 
idly by at the auction. He had donc ail he could in getting the o])- 
tion, though probably he intended to hold the property for himself 
and Rosenfield alone, a purpose certainly not teclmically regular, but, 
in view of the liens upon the property, not inconsistent wth substan- 
tial honesty. 

[2,3] However, it is quite apparent that had he got the property 
under that option, he would hâve held it charged with a constructive 
trust in favor of the plaintifï. A question arises as to the actual terms 
of this option, whether $18,000, as he advised Rosenfield, or $16,000, 
as the plaintifï maintains. That the amount due upon the mortgage 
was $18,000, and that Luke always insisted that he must get back 
the full amount of his del:it, admit of no dispute. The reasons for 
doubting whether the option was for $16,000, rather than $18,000, 
are that in the letter of Snencer, Graystone & Spencer to Rosenfield 
of September 29, 1913, they say that Metzler had an ao'reement with 
Boggess for a deed upon paying "something over $16.000," and that 
later it was agreed, while Graystone was présent, that the deed should 
pass upon payment of "something over $16,700." It is impossible to 
reconcile this statement with Boggess' détermination to get back the 
amount due, unless the phrase "something over" includes $1,300, but 
I see no difficulty in supposing that it might do so. If not, Metzler 
must be supposed to be stealing $1,300 from Rosenfield, a purpose 
which the plaintiff says it corroborated because of his insistence upon 
Rosenfield's keeping the matter secret from Luke, who would oiily 
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deal with Metzler personally, though Luke swears that Metzier al- 
ways professée! to be dealing for his principal. In Metzler's wire to 
Luke of August 21, 1913, occurs the phrase: 

"Now if you re;illy want to lielp me, so tlmt no one but uiyself will be bene- 
tited, this is the tinie to show it." 

I can see no reason for such language if Metzler's version is not 
true, and I can see a motive of self-protection on Luke's part, who is 
a défendant, to represent that he never intended to eut the plaintiff 
out of the benefit of the transaction, and supposed that the plaintifï's 
rights had terminated when he sold to Metzler. 

This does not, however, alone settle the question of the amount of 
the option which Boggess gave Metzler. though it takes from it the 
most sinister feature. I do not think that Metzler's wire to Luke of 
August 21, 1913, just mentioned, should be taken as indicating that 
the amount of the option was $16,000 rather than $18,000. He was 
interested in getting I^uke to accept the notes of the United Iron 
Works in place of cash, and he was talking of that. Luke's answer 
of September 3, 1913, was addressed to this wire and may hâve had 
in mind only the failure to produce the cash, Yet the considération 
mentioned in the deed somewhat corroborâtes Graystone's recollec- 
tion that the price was $16,700 because Luke had realized $13,600 
from his own sale of the machinery which would hâve made the 
proper balance $3,000. On the other hand, Metzler's story that the 
eventual sale to him involved also the settlement of his claim against 
Luke for $2,000 is undisputed, though Luke was not asked about it. 

It must be conceded, therefore, that the price of the option is not 
free from some doubt, yet on a considération of the situation as a 
whole, I accept Metzler's story. There can be no doubt, I think, 
that until Rosenfield's refusai on the 22d, Metzler was exceedingly 
anxious to get back the property, which he had given every évidence 
that he thought valuable, and to serve which he had tried his best. 
He was also in desperate straits to finance the United Iron Works 
notes, and eventually failed because he could not. It seems to me 
most improbable that he would hâve loaded the terms in his wire to 
Rosenfield with an extra $1,300, which he mcant to steal from Rosen- 
field when he was in such an extremity. Had it not been for Gray- 
stone's letter, the matter would hâve been clear enough, and as I 
hâve said, the language of that letter admits of the existence of an 
option of $18,000. 

Metzler is again criticized for failing to tell Rosenfield of his option 
in season, but the contract with the LInited Iron Works was dated Au- 
gtist 19, 1913, and already on the ISth Metzler was trying to get into 
touch with Rosenfield. His wire of the 20th told the whole truth to 
his principal as he knew it, and Rosenfield's answer of the 22d relieved 
him absolutely of any further liability ; it gave him a free hand to 
get the property for himself. Nothing in the law prevents a fiduciary 
in such a case to buy for himself ; it would be absurd if it did. 

[4] The option expired on the 25th, and Metzler thereafter rightly 
tried to interest Higginbotham, but unsuccessfully. Then on Septem- 
ber 2, 1913, Rosenfield changed his mind and took up the negotiations 
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once more. I agrée with the plaintiff that Metzier consented to act 
again as a fiduciary, and that in so doing he assumed the old obliga- 
tions and became subject to the same disabilities. His last letter of 
September 16, 1913, shows that he deemed himself to be still acting 
for the Company. 

[5-7] His duty, being to try to redeeni the property from the mort- 
gage, was necessarily limited by the rights which the plaintiff still had 
in it. Under the law of Missouri, when a mortgagee buys in under 
his power of sale, the mortgagor lias the right, within a year, to re- 
deem if he gives a bond, R. S. 1909, § 2829. But this bond must bc 
given promptly, and 40 days' delay bas been held too much, Moss v. 
King, 212 Mo. 578, 111 S. W. 589. Rosenfield learned of this right 
as early as July 9, 1913, from Spencer, Graystone & Spencer, and 
allowed the right to lapse. However, that right is not exclusive of the 
old common-law right of rédemption when a trustée buys in for him- 
self under a power of sale. Arnett v. Williams, 226 Mo. 109, 125 
S. W. 1154. Such a right had long been recognized in Missouri 
(Thornton v. Irwin, 43 Mo. 153), and applied equally whether the 
mortgagee was donee of the power, or some third person. It is not 
necessary to consider whether the statute is exchisive if the mort- 
gagee is donee because in the case at bar there was a trustée, and it 
certainly was not. 

The plaintiff's rights, therefore, were hmited to a rédemption in case 
the trustée under the mortgage bought in for himself, which Boggess 
did through his company. Nor does it make any différence that the 
purchase was in fact for Luke, the mortgagee, who had transferred 
to Boggess by a collusive sale of the notes. Thèse rights arise from 
lyuke's relation to the property, but a quite separate right arises from 
Metzler's dealings with it. As Metzier had again assumed the char- 
acter of fiduciary, I think he could not buy in the property until he 
was discharged of his obligations, and that his purchase of October 
13, 1913, must be judged upon that basis. I shall consider each aspect 
separately. 

The plaintiff's rights against L-uke were, of course, subject to the 
usual rule of equity, that inaction might make their subséquent as- 
sertion unjust. The statute itself fixes a year even when a bond is 
given, but the Missouri cases recognize a common-law limitation upon 
the common-law right (Landrum v. Union Bank, 63 Mo. 48 ; Kitchen 
V. St. Louis, etc., Ry. Co., 69 Mo. 224, 264), and the rule is well 
settled generally (Twin-Lick Oil Co. v. Marbury, 91 U. S. 587, 23 
L. Ed. 328; Hoyt v. Latham, 143 U. S. 553, 12 Sup. Ct. 568, 36 L. 
Ed. 259; Hammond v. Hopkins, 143 U. S. 224, 12 Sup. Ct. 418, 36 
h. Ed. 134; Clegg v. Edmondson, 8 De G. M. & G. 787). In con- 
sidering the application of this rule the first question is the plaintiff's 
knowledge of the f acts. The only relevant f acts to its right to redeem 
were that Boggess, the trustée, had bought in the property by his 
cornpany, and that he had donc so in the interest of Luke; indeed the 
latfer fact is unnecessary. Metzler's letter to Rosenfield of July 16, 
1913, asserted that there would be no doubt of showing that the con- 
veyance to Boggess of the notes was an evasive subterfuge, and his 
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letter of September 16, 1913, left little to conjecture. Rosenfield's 
two letters of September 25 and October 2, 1913, to Spencer, Gray- 
stone & Spencer show that he had a quite correct imderstanding of 
the fact that Boggess was acting for Luke, and that the company was 
in the control of one or both. Spencer, Graystone & Spencer's letter 
of September 29, 1913, leaves it without question that ail three were 
in a community of interest, and it also informs Rosenfield that the 
price of the option was "something over $16,700'' which, if it had been 
true, would bave been information of the only fact not yet disclosed. 
It is clear that it was not from any lack of information that Rosenfield 
failed to proceed, for ail the relevant facts were before him, but be- 
cause he did not rate the value of the property highly enough to be 
willing to risk any more money in it. What he wanted, and ail that 
held him back, was that he should get some lawyer who would take 
the case upon a spéculative basis. He shows the most certain déter- 
mination to abandon the claim if he could not get it prosecuted for 
nothing. 

It is quite true that the delay in the case amounts to less than two 
years, and that in the cases cited it was much longer, but the rule is 
in no wise rigid or fixed; it dépends in each case upon what equity 
and fair dealing require. In Twin-Lick Oil Co. v. Marbury, supra, 
pages 592 and 593 of 91 U. S., 23 L. Ed. 328, where the delay was 
four years, the court says that in cases such as mines, where the 
value is variable and the variations sudden, the time may be short ; the 
same is held in Clegg v. Edmondson, supra. The case at bar is an 
extrême instance of the rule. Nothing could be clearer than the dé- 
termination of the plaintifif to abandon the property as soon as it 
found it could not get the necessary work donc for nothing; the case 
is not one of mère inaction, but of a proposed suit, abandoned because 
the property was thought valueless. Mines are notoriously spéculative 
and men should be required to take their position regarding them with 
some consistency if one is to bave the least security in dealing with 
them. To allow the owner of an equity of rédemption after sale to lie 
back for nearly two years and then to move only when the whole 
situation bas changed is to let him gamble on the mine at the expense 
of the mortgagee. It is not equity, but injustice. 

[8] The remaining question is whether Metzler's purchase of Luke's 
title changes the situation and gives the plaintifif greater rights against 
Metzler than it had against Euke. Had Metzler waited until July 1, 
1915, the plaintift's rights being then extinguished, and his own possi- 
ble duties being long since ended, he could hâve bought the land free 
from any obligation. Robertson v. Chapman, 152 U. S. 673, 14 Suj). 
Ct. 741, '38 L.Ed. 592; McKittrick v. Arkansas Central Ry. Co., 152 
U. S. 473, 497, 14 Sup. Ct. 661, 38 L.Ed. 518. The question dépends, 
I think, upon whether .Metzler had still any duty to the plaintifif which 
his purchase prevented him loyally from fulfilling. A trustée may 
not buy in an adverse title, while he still bas any duties to discharge, 
because that prevents his loyal adhérence to his beneficiary. On Sep- 
tember 20, 1913, Rosenfield wrote Metzler that he was unwilling to 
spend any money upon a suit, and ihat if Si>encer, Graystone & Spenc- 
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er would not take the suit iipon a contingent fee, which in fact they 
would not do, he (Metzler) was to drop it as far as Rosenfield was 
concerned. What had Metzler to do further? He had told his prin- 
cipal ail the facts, had urged a suit, and been told that no money was 
forthcoming. Was he not justified in assuming that his duties were 
at an end, and that his hands were f ree ? Must he assume that Rosen- 
field would, a second time, revoke his purpose and seek to recover the 
property? lie was not dealing with children who are of one mind 
to-day and another to-morrow. He did what any man would hâve 
done, who supposed he was dealing with responsible persons, and con- 
cluded that the thing was over, and that he was free. So he bought 
the property on October 13, 1913, having learned prestimably that 
Spencer, Graystone & Spencer would not take the case for nothing. 
On October 20, 1913, came the next letter, suggesting that the case was 
still open, and that some of the facts were undisclosed. What again 
was he to do? Certainly, he acted as anv one would hâve acted, that 
is, as though with such infirmity of will he could not deal in any way 
whatever, and that if they wished to do anything, they had the facts 
to begin. I confess I cannot see how any one could hâve had better 
warrant for his conduct or corne out with cleaner skirts than he. 

New when after nearly two years of inaction Rosenfield again seeks 
to press the cause, the situation has totally changed. Metzler's blind 
and unreasonable confidence in the property has, by a surprising wind- 
fall, become justified, and the scepticism of ail the others concerned 
has been disa]3pointed. They seek by this belated assertion of their 
rights to take from him the reward of his not very intelligent, but per- 
sistent faith, in the mine. It seems to me the extrême of injustice that 
they should be allowed to do so. 

Bill dismissed, with costs. 



In re PIKRCE, BUTLER & PIERCE MFG. CO. 
(District Court, N. D. New York. Mardi 20, lOlC.) 

1. Newspapkbs <S=5(2) — Publication — CoiirENSATioN — Légal Notice. 

Wliere a trustée in banlvrnptey as au ollicer of the court sends to a 
newspaper a légal notice of sale of property wliicli the court has ordered 
published, there i.s a uecessary implication that such notice should be 
pul)lished as a lésai notice, and the publisher is uot, lu the absence of any 
direction, entitled to infer that the notice should be pulilished as a dis- 
play advertisement, and to coUect compensation on that basis. 

[Ed. Note. — For other cases, see Newspapers, Cent. Dig. §§ 23, 24 ; Dec. 
Dig. <2=ô(2).] 

2. Newspapers <S=>5(2)— Publication dp Notice — "Expeess Comtract" — "Im- 

PLIED CONTEACT." 

"Express contra cts" are where the ternis of the ngreement are openly 
avowed and uttered, while "implied eoiitracts" are such as are presuuied 
by the law froni the nature of the transaction; therefore, where a. 
trustée in bankruptcy, under order of court, sent for publication to a news- 
paper a légal notice of a sale of property, there is an inivilied contract 
that the notice would be published at the customary rates for pulilicatiou 
of such notices, and the newspaper conipauy, which was directed in case 

>g::3For other cases see same topie & KEY-NUMDER in ail Key-Numbered Digesîs & Indexes 
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of doubt to cousult the trustée, cannot, having publislied tlie uotice as a 
display advertisement instead of as a légal notice, reeover extra com- 
pensation. 

[Ed. Note. — For other cases, see Newspapers, Cent. Dig. §§ 23, 24; 
Dec. Dig. <S='5(2). 

For otiier définitions, see Words and Phrases, First and Second Séries, 
Express Oontract; Implled Contract.] 

In Bankruptcy. In the matter of the bankruptcy of the Pierce, 
Butler & Pierce Manufacturing Company. Application by trustée to 
hâve fixed the amount he should pay the Tribune Company of Chica- 
go, 111., for printing notice of sale and notice of adjournraent. On 
exceptions to the report of the spécial master. Report disapproved, 
and compensation in a less amount allowed. 

This is an application to the court by the trustée in bankruptcy to bave fixed 
the amount lie sliall pay the Tribune Company of the city of Chicago, 111., for 
printiug a notice of sale and notice of adjournmcut thereof in the Chicago 
Tribune priuted and published in that city. The matter comos up on the re- 
port of a spécial master to whom it was referred by the court for examina- 
tion, testimony, and report of the facts, together with his conclusions there- 
on. The spécial master reports certain facts, and tlien that: "In my opin- 
ion, an order should l)e made by the court, directing the payment of the bill 
as rendered for $1,.384.50 and the expeuse of the hearings before the spécial 
master." Tlie trustée in bankruptcy attacks tliis report, and asks the court 
to disregard and set aside tliis conclusion and flx the amount that should be 
paid at a just and fair eompensation. 

Wilson, Cobb & Ryan, of Syracuse, N. Y., for claimant. 
N. P. Bonney, of Norwich, N. Y., and \Vm. A. MacKenzie, of 
Syracuse, N. Y,, for trustée. 

RAY, District Judge (after stating the facts as above). In the course 
of the administration of the bankrupt estate of Pierce, Butler & Pierce 
Manufacturing Company, it became necessary to sell and dispose 
of the assets of the bankrupt company, consisting of parcels of real 
estate in varions localities, with a manufacturing plant at Syracuse, 
N. Y., and ravv material, merchandise, machinery, patterns, tools, and 
equipment going with the plant. The bankrupt company had ac- 
quired large property interests in the city of Chicago, or that vicinity, 
and in authorizing the public sale of the assets of the bankrupt, real 
and Personal, the court in its discrétion deemed it necessary and 
proper to direct that the notice of sale be published in more than one 
newspaper, and therefore directed that it be published in the Post 
Standard at Syracuse, N. Y., where the main business plant and offices 
of the bankrupt were situated, and also once each week for three weeks 
in a newspaper regularly issued and having a gênerai circulation in the 
cities of Chicago and New York. 

The notice of sale, which was an ordinary légal notice of sale, 

headed : 

"United States District Court, Northern District of New York. In the Mat- 
ter of Pierce, Butler & Pierce Manufacturing Company, Bankrupt. In Bank- 
ruptcy No. 5460. Notice of Sale" 

— recited in the very beginning that notice was given pursuant to an 
order of the court, duly entered in the above-entitled proceeding on 
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the 29th day of June, and, after giving the time and place of sale con- 
tained a description of the property to be sold, and was dated June 30, 
1914, and signed "James P. Hill, Trustée." This was a légal adver- 
tisement pure and simple, and so showed on its face. This notice was 
forwarded on the 30th day of June, 1914, to the Chicago Tribune, Chi- 
cago, III., for publication therein accompanied by the following let- 
ter: 

"James P. Hiil, Trustée, 

'Tierce, Butler & Pierce Mfg. Co., BankruDt, 

"821 Oiiondaga Counly Savlngs Bank BUlg. 

"Syracuse, N. Y., June 30, 1014. 

"The Chicago Tribune, Chicago, Ill.^Gentlenien: 1 haud you herewith notice 
of sale of the property and assets of the Plorce, Butler & Pierce Mauufac- 
turing Company, bankrupt. Tliis rnust be published once a week for three 
successive weeks, beginning Thursday July 2d. Do not fall to get it into the 
Thursday issue of this week. Forward the bill at once to James P. Hill, 
trustée, 821 O. C. S. B. BUlg., Syracu.se, New York, and we will remit promptly.. 

"If any question coines up about the notice call me on the phone at the of- 
fice of William A. JlacKen/.ie, O. C. S. B. Bldg., Syracuse, New Yoi'k, Phoue,. 
Warren 619, and if I ani not there ask for Mr. MsicKeusile, or if you do not 
get him call me at ]OÎ)J, Norwich, New York. 

"To repeat the (]irecti<)ns publish this notice in your daily paper once In each 
week during three successive weeks beginning Thursday July 2d and contiu- 
uing niursday July !)th, closing July 16th. 

"Please acknowledge rcceipt by tetegraphing at my expense. 

"Very tnily ycuirs, N. I'. Bonncy, Attorney for Trustée." 

This communication from Mr. Bonney as attorney for the trustée,, 
as will be seen, contained no request or'suggestion that the notice be 
published as other than an ordinary notice of sale of property made 
pursuant to an ordcr of the court. There was no suggestion or re- 
(]uest that it be put in any particular place in the paper, or published 
as a display or financial advertisement. The implied request was that 
it be published in the Chicago Tribune as and for just what it was on 
its face, a légal notice of sale of property. The notice was received 
by Mr. McFarland, the manager of the classified advertisements, but 
he, instead of causing it to be published as a classified advertisement, 
where the rates for publication would hâve been 20 cents per line, as 
cstablished by the Tribune Company, turned it over to a Mr. Lowery, 
manager of the financial department of advertising, and it appears 
from the évidence that the established rates of the Tribune Company 
for publishing "display" advertisements was 40 cents per line in thé 
daily paper reduced to 36 cents per line if the notice exceeded 2,500 
Unes. Mr. Lowery caused it to be published on the page in the paper 
preceding the classified advertisements, and on the page arbitrarily 
termed "display advertisements." One or both of thèse gentlemen 
States that while there were no directions or intimation that it was 
desired to give this notice other than ordinary position in the paper, 
they decided that, as it came from outside the state of Illinois, the 
trustée and his attorney, one or both, wanted a buyer for the prop- 
erty, and so decided to publish it on the so-called display advertise- 
ment page, where the rate, not counting déduction, would be just dou- 
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ble what it would hâve been had it been published on the classified 
advertising pages. 

Later in the judgment of the court, adjournment of the sale being 
wise and necessary, six or seven short notices of postponement were 
published in the same paper, but the publication of the main notice 
was not continued under thèse adjournment notices. Priorto pub- 
lishing the notice of sale and the notices of adjournment, the claim- 
ant, the Tribune Company, did not communicate with the trustée in 
any manner or with his attorney, although requested so to do "if any 
question comes up about the notice," and two persons, withtheir ad- 
dresses, were named with whom communication could be had. After 
the publication was completed the Chicago Tribune rendered a bill 
for publishing the main notice July 2d, July 9th, and July 16th, at 
$480 for each publication, making $1,440, and for the notices of ad- 
journment charging $20 for each of three publications, $14 for another 
and $5.40 for the publication of each of two of the adjournment no- 
tices, the two being published under "L. N. Class," and $12.40 for an- 
other, making a total bill of $1,537.20. A crédit was given as fol - 
lows : 

'^By crédit to reclii<;e rate of Ulsplay advertising to 2,500 lines basis, 3,810 
lines at differeuce of 4 cents per liiie, .$1.52.64" 

— leaving the net balance claimed $1,384.56. This bill the trustée 
refused to pay, on the ground that the charges were unreasonable, and 
that the notice and notices of adjournment should hâve been published 
in the paper as a légal notice, and at the rates fixed by the paper for 
publishing légal notices, and that the claimant had no right or au- 
thority to publish the advertisement as "display," if it published it at 
ail, at least without first consulting or communicating with the persons 
named in the letter of June 30, 1914, above quoted. On the page 
where the original notice was published there is no statement, and noth- 
ing to show that it was published as a display advertisement and 
there is no évidence that there was any statement in the paper any- 
where indicating or calling attention to the fact that such a notice was 
being pubHshed ont of the usual order of légal notices. On the same 
page with one of the publications of the notice itself is a heading in the 
first column, "Wheat Stronger, Offerings Light," and in the heading of 
the next two columns we find "Board of Trade Transactions," and in 
the fourth, fifth, sixth and seventh columns, occupying the balance of 
that page, we find the notice in question. The heading of the notice : 

"United States District Court, Xortliern District of New York. lu tlie Mat- 
ter of Pierce, Butler & Pierce Manufacturing Company, Bankrupt, In Bank- 
ruptcy Xo. 5460" 

— is in larger type tlian ordinary, but the notice itself is printed in very 
small type. 

The trustée bas been willing to pay, and bas oftered to pay $500 for 
the publication of the notices, but this the Tribune Company refused 
to accept and filed a pétition, setting out certain facts and praying: 

■'Thaï, ail order lie made lierein, dlrectlng tlie said trustée to pay your peti- 
tiijuer tlie auiotuil duc it for said services so performed, with interest thereou 
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US aforesaid, and tliat your petitioner be allowed the costs and disbursemonts 
of tins proceedlng out of said banknipt estate." 

The matter was then referred as aforesaid for the purposes afore- 
said. 

The letters of July 23d, Augiist 4th, August 12th, August 25th, 
September Ist, and September lOth, requesting pubhcation of the ad- 
jonrnment notices, vvere accompanied by the notice to be piibhshed, 
each of which notices stated that it was in pursuance of an order duU' 
entcred in the matter, and stated, in substance: 

"I liaiid you Iierewith copy of notice of adjouriimeiit of the sale in tlie Mat- 
ter of riei-ce, Butler & Tierce Manufacturinf; Company, Bankrnpt. Please 
publisli the sanie once this week and once next week and mail proof of pub- 
lication and bill 1o James P. Hill, 821 O. 0. S. P.. P.lds., Syracuse, N. Y." 

In each of thèse reciuests there was nothing said about the particular 
place in the paper in which same should be published, and there was no 
request that same be treated otherwise tiian as the ordinary légal no- 
tice of sale. On the notice of adjonrnment of August Sth was indorsed 
by the claimant a mémorandum that it should be published on the finan - 
cial page. This was true of the adjournment notice of August 12th, 
but on the adjournment notice of August 25th was indorsed by the 
claimant, "Légal," and on the adjournment notice of September llth, 
was indorsed by the claimant, "Légal Notice." 

Lowery, manager of the financial and industrial advertising depart- 

ments of the Chicago Tribune, was asked, on direct: 

"Wlmt directions, if any, as to what particular class of advertisement tliis 
was to appear in? A, I gave the (u'der olerk instructions to run it in the 
linancial and commercial section. Q. Why? A. Because tliat was tlie usnal 
place for advertisements of that character. Q. Now tell us why it would nui 
there Instead of what you might call 'classified'ï A. Well, advertisements 
of that character may be run either display or classilied. If it Is in the clas- 
sified, it would hâve taken, at the tinie that advertising was sent in, the reg- 
ular elassified rate, which was 20 cents a Une, daily, and ,'{5 cents a Une Sun- 
day. Q. And lu the display it came to — A. In the display it would take the 
rate of "0 cents a Une, or of 40 cents a Une daily, and 50 cents a Une Suu- 
days. * * * Q. Why did you direct that to go as display ratlier tlian as 
elassified? A. The administrative rule of the Tribune pro vides that in ail 
légal notices wbei'ever the notice — and this is the custom which we foUow — 
whenever the notice is published because of some légal re<iuireiuent, and there 
is not tlie maxinnun aniount of publicity required or desired, it shall go into 
the elassified, l)ut wberever the advertisemcnt is placed for the publicity val- 
ue of it, we piit it in the financial and conunorcial section. * * * Q. You 
inay proceed now? A. In this case it was ajiparent to me tliat the adver- 
tisement was not being placed in Illinois to coini)ly with any légal require- 
inent. Secondly, it was ajiparent that this advertiseinent was being placed 
for the purjiose of selliiig real estate situatcul in other states, stocks, bonds, 
(lioses in action, eiiuipment of the plant, and so on, and the ordinary and 
usual place, and the ouly place in the Chicago Tribune for such advertising is 
in tlie linancial and coimnercial section." 

The witness McFarland for the claimant, testified that he is the 
advertising manager, and has held the position five years, and was 
asked what they put in the elassified advertisements, and answered ail 
the character of the advertisements that corne under the heading uî 
elassified index. He stated that he saw the letter inclosing the adver- 
tisemcnt of this sale in question hère, and was asked ; 
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"Q. Would that [referring to classified index] include an advertisemeut such 
as vvas ineluded in this letter from Mr. Hill's attorneys?" 

His answer was, "Yes, sir." He said that he received the letter first, 
and then turned it over to Mr. Lowery, and heard nothing more of it. 
He then atternpted to justify putting this notice of sale into the dis- 
play column at double rates for the reason : 

"A. Because it appeared from tiie copy tliat they wanted a buyer for tbis 
sale." 

Nothing of this kind appears in the évidence from anything stated 
or written by the trustée in bankruptcy, and nothing of the kind ap- 
pears in the notice itself, except as it is inferred from the fact that it 
was a notice of sale. McFarland f uilher testified : 

"Q. What class of advertlseiiieuts go luto the fluanclal display as a ruleV 
A. Merchaiidise advertisenients, advertiseiiients that resiuired what we call 
attention getting power : that is, what is liuowu as display advertisements." 

There was no request from the trustée or his attorney that this no- 
tice of sale be published as a merchandise advertisement, which it was 
not, or that it was to be published so as to hâve "attention getting 
power." The witness further says that if a lawsuit was pending in 
Illinois, where under the law, in order to hâve a valid decree, there had 
to be an advertisement placed in a newspaper in Chicago, that adver- 
tisement would go in the classified columns of the paper. The witness 
also testified that this légal notice in one of the papers appeared on 
page 21, and that if it had appeared as a classified advertisement, it 
would hâve been on page 22 or one of the following pages. 

There is évidence that for display advertising in this paper the 
charge of 36 cents per line is reasonable for Chicago. The question 
is, Was this claimant, the Chicago Tribune, justified in publishing this 
légal advertisement of this sale in the display columns on so-called dis- 
play pages, instead of in the classified advertisements and on the clas- 
sified pages where légal advertisements re(|uired by law to be pub- 
lished are published in the absence of spécial contract or spécial re- 
quest? 

[1] When this trustée in bankruptcy, an officer of this court, sent 
this notice of sale of property in a légal proceeding pending in and 
directed by this court, and which notice was ordered by the court to 
be published in the Chicago Tribune, the trustée expected, and had 
the lawful right to expect, as did the court itself, engaged as it was in 
administering the estate of the bankrupt, that the Chicago Tribune, if 
it undertook to publish the notice as recjuested, would publish it on 
the days mentioned and once in each week for three successive weeks, 
and that it would publish it as a légal notice of sale of bankrupt prop- 
erty required to be published by law, for it showed on its face that it 
was a légal notice to be published according to law, and one required 
to be published by law, as it recited that the sale had been ordered by 
the court in a pending bankruptcy proceeding. It vvas the duty of the 
Chicago Tribune, and necessarily implied if that company undertook 
the publication, that it would publish the notice if reasonably possible 
in that part of the paper devoted to the pubHcation of notices of that 
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kind and description, to wit, légal notices of sale in légal proceedings 
and charge therefor the légal rates fixed by law, if any, for publishing 
légal notices, or, if there were none, then the rates for such a publica- 
tion fixed by the custom and visage, or rules and régulations of the 
Chicago Tribune regulating rates, if any, and in this case 20 cents 
per Une was the charge or rate so fixed. If any question arose as to 
this publication and its proper location in the paper, the trustée was 
to be notified. This was a spécifie instruction, and the Chicago Tribune 
was under no obligation to accept the work if unable or not willing to 
comply with this condition imposed by the trustée. In accepting the 
proposition or offer of the work to be done by it, the Chicago Tribune 
was not called upon to assume on conjecture, or justîfied in assuming 
on conjecturing-, that the trustée in bankruptcy or the court had any 
purpose or désire other than that such notice should be published 
in that paper in due course on the days referred to, and in spaces 
or columns of that paper devoted to the publication of that class 
and kind of work, viz., légal notices in a pending proceeding in the 
bankruptcy court, and in accepting the work, in the absence of any 
spécial or spécifie agreement relating thereto, the Chicago Tribune im- 
pliedly undertook and agreed to charge therefor and accept its usual 
and customary priée for publishing that class and kind of notices, and 
which in this case was 20 cents per Une. That price and no other 
there was an implied promise to pay. It was, of course, implied and 
well understood that notice of the sale of the property was desired and 
intended to be given to ail who might désire to purchase so far as 
possible, as otherwise the notice and its publication in Chicago would 
not bave been directed by the court or trustée, but it was perfectly plain 
on the face of the papers to any intelligent mind that no spécial or 
extra or "display" notice was intended or desired, either generally or 
to any spécial or spécifie class of readers of the Chicago Tribune, by 
giving the notice a preferential or "display" position, as nothing to that 
efirect was contained in either the letter of Mr. Bonney, the attorney 
for the trustée, or in the notice itself even by implication. But more 
than this, it is obvions, on inspection of the paper itself, that no unusual 
or spécial notice of this sale was in fact given to its readers by reason 
of the location, place, or page this notice occupied in the paper. No 
spécial attention was called to it in any way. In fact readers looking 
for bankrupt sales or other "'légal sales" would look in the columns de- 
voted to such notices. 

If when an ordinary légal notice of sale of bankrupt property is sent 
to the publisher of a newspaper for publication he may assume, or in 
bis own mind conclude and détermine on his own surmises and under- 
standing, without consulting or notifying either the court or trustée, 
that more than ordinary notice is desired and intended, and thereupon 
place such notice in some conspicuous or "display" place in the paper 
for which double the usual rates for the publication of such a notice 
is charged, a wido field for extensive newspaper charges and profits 
will be opened, and bankrupt estâtes and dividends therein correspond- 
ÎTigly (Iccreased. 

( 2 I This court docs not regard it necessary that a trustée in bank- 
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ruptcy shall affirmatively instruct newspaper publishers, to whom a 
légal notice of a proceeding in bankruptcy is sent for publication, that 
such notice must not be published in so-called "display" columns or 
on so-called "display" pages. The instruction is implied to publish it 
in the columns and on the pages devoted to the publication of légal 
notices. If a spécial contract is to be made or a spécial and extraordi- 
nary obligation or liability imposed, it is necessary that the tninds of 
the parties meet, or that something be donc and brought to the atten- 
tion of the party to be charged, accompanied by such conduct or want 
of action on his part that assent may be inferred and found, or that 
such party be estopped thereafter to deny the implied contract arising 
from either conduct or silence. The advertising managers of the Chi- 
cago Tribune, acting alone, could not make a spécial contract with or 
impose an extraordinary liability on this trustée in bankruptcy, or the 
estate represented by him, by publishing this notice as "display," in the 
absence of something in the order for the work authorizing it or con- 
ferring discrétion in the premises. The witness Lowery states that: 

"Whenever the notice is published because of some légal requirement, and 
there is not the maximum amount of publicity required or desired, it shall 
go hito the classitied [20 cents per line], but whenever the advertisement is 
placed for the publicity value of it, we put it in the financial and commercial 
section. * • * In this case it was apparent to me that the advertisement 
was not being placed in Illinois to comply with any légal requirement. Sec- 
ondly, it was apparent that this advertisement was being placed for the pur- 
pose of selUng," etc. 

This notice was published because of a légal requirement, the order 
of the court, and Lowery had no authority to détermine otherwise, 
and it was not for Lowery, in the absence of the trustée, either to 
assume or try and détermine the question how much or what degree of 
publicity was desired by such trustée. Presumably the trustée wanted 
such publicity as a notice of sale in a légal proceeding would give read- 
ers of légal notices of sale, not display advertisements, and presumabh- 
the notice was published to aid in securing a sale. I think ail courts 
assume that the publication of notices of sale in légal proceedings are 
required by statute and by courts for the purpose of giving notice and 
to aid in securing a sale of the property. This is the "légal require- 
ment" to be "satisfied" in ail cases, and requires no action or déter- 
mination on the part of a newspaper manager to détermine it. If the 
trustée desired extra notice or "display advertising" at an added ex- 
pense of some $700 due solely to location of the advertisement in the 
paper, it was for him, not the Tribune Company, to say. If a ques- 
tion arose in the mind of Lowery, that is, "If any question cornes up 
about the notice," says the letter, it was incumbent on the Tribune to 
call up Bonney or MacKenzie as directed. An extra or added expense 
of $700 in publishing an ordinary notice of sale of bankrupt property 
is not a small matter, and creditors who are represented by the trus- 
tée hâve the right to hâve the estate economically administered. 

"Express contrafts are where the ternis of the agreement are openly avow- 
ed and uttered at the tinie of the making of it. Implied coutracts are sucli 
as reason and justice dictate froni the nature of the transaction, and which, 
tlierefore, the law presume.s thiit every man nndertakes to ijcrform." Morley 
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V. Lake Shore, etc., R. Co., 14C U. S. 162, 173, 174, m Sup. Ct. 54, 58, 36 L. 
Kd. !)25; 4 Encyclopedia of U. S. Snp. Ct. Reports, 5(J8. 

Reason and justice in this case, from the very nature of the trans- 
action and the fact that légal notices had a customary place in this 
paper at 20 cents per line, dictate that the Trihune should hâve 
accepted the puhlication at that rate, and that the trustée and this court 
had the right to assume that it would and did, if it published the no- 
tice at ail. That vvas the customary and reasonable charge for pub- 
lishing or printing such a notice on the classified pages, and in the 
classified columns where the notice belongcd. 

There is net a scintilla of évidence in the case that it cost the claim- 
ant hère more to publish this notice on the pages where it was pub- 
lished than on the pages where it should bave been published. This 
contract was partly written and partly implied, but no agreement can 
be implied that the notice might at the option of the Tribune Company, 
without notice to the trustée, be published as a "display advertisement'" 
at double the rates charged for légal notices required by law to be pub- 
lished. There is no évidence the trustée knew of or had bis atten- 
tion called to any "display"' colunms, and it is certain there was no 
order or authority from this court or the trustée to give the notice 
extra or spécial location or display. No such contract was made, and 
no such contract can be implied. See generally 9 Cyc. 252, 270, 582, 
and cases cited. This court finds and holds on the entire évidence 
that 20 cents per line for the publication of thèse notices of sale was 
the fair, just, and reasonable value of the work done and service per- 
f ormed. There werc 3,870 lines, and at 20 cents per line the amount of 
compensation should be $774. No tender was made, and for this 
reason interest on that sum will be allowed from November 1, 1914, or 
$64.50, in ail $838.50. 

The report of the spécial master is disapproved and not adopted or 
confirmed. 

There will be an order allowing and directing the payment of the 
claim by the trustée at the sum stated, $838.50, from the assets of the 
estate. 



EASTMAN KODAK CO. v. NATIONAL TAEK BANK et al. 

(District Court, S. D. New York. Mardi 13, 1916.) 

Assir,NMEKT.s ©=a49 — CiiECK AS "Assignment" — Letters of AdVICEi 

Tliat simultaneously witli tiie Urawing of a clieelv on a banli by a forelgn 
depositor tlie deposltor, piu'suaut to the usiial practice between the par- 
ties, seut the conunon letter of ad vice wliicli fre(iuently goes with a 
foreiy;n eheck, to the banl^, directing it to protect the check, dld not 
create an "assigiiment" in vlew of Nesotial)le Instruments Law N. Y. 
(Consol. Laws, c. 38) § 325, pi'oviding that a check does uot operate as an 
assignment and that the bank is not liable to the holder unless and until it 
accepta or certifies the check. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 85~9S; Dec. 
Dig. <®=j49. 

For other définitions, see Words and Phrases, First and Second Séries, 
Assignment.] 



ig=3i'oi other cases see same toplc & KBY-NUMBER in ail Key-N'umbered Digests & In(li;x'"i 
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2. BiLM AND Notes ®=j429 — Checks — Payment Thkough Cleahing House. 
A check drawn on one bank in favor of another was presented for pay- 
ment at the clearing house and marked as a crerlit to the payée bank on 
the sheet of the drawee, but before the clearing house closed it was re- 
turned to the payée with the statement that the drawee had no instruc- 
tions to pay it. TJnder the rules of the clearing house, the whole day must 
expire before the crédit entries are to be taken as receiving the assent of 
the debtor members, and it makes no différence for what reason they dé- 
cline to admit the item. Beld, that there was no payment of the check, 
and it did not alter the situation that the payée, upon return of the check, 
drew its check and in form made a repayment to the drawee instead of 
changing the clearing house entries. 

[Ed. Note. — For other cases, see BlUs and Notes, Cent. Dig. §§ 1245- 
1250, 1262, 1263 ; Dec. Dig. <©=>429.] 

5. Banks and Banking <S=>140(1) — Checks — Refusai, to Pay — Liability. 

That a bauk's refusai to pay a check was based upon a mi.stake of fact, 
In that it incorrectly belleved it had received no letter of advice from 
the depositor dlreeting payment of the check, did not make the bank liable 
to the holder of the check in view of Negotiable Instruments Law N. Y. 
§ .325, providiug that a check does not operate as an assignment and that 
the bank is not liable to the holder unless it accepts or certifies the check. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 3S0, 
394-397; Dec. Dig. <g=^140(l).] 

4. Banks and Banking (®=>140(.3) — Checks — Acoeptance. 

A check drawn on a bank by a foreign depositor in favor of anothei 
bank was presented for payment at the clearing house and credited to the 
payée, but on the same day it was retumed to the payée with the 
statement: "No Instructions to pay. Présent agaln." Held, that there 
was no acceptance, and moreover the clearing house Is a means of pay- 
ment of checks and not of their acceptance, and checks do not contem- 
plât© acceptance, but payment. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 385- 
388 ; Dec. Dig. ©=■140(3). J 

6. Banks and Banking <S=>140(7) — Checks — Equities. 

Where a check or draft to the order of a bank for plaintiff's account 
was purchased from a drawer who made an assignment for the benelit of 
creditors and against whom a pétition in bankruptey was flled before pay- 
ment of the check or draft, plaintiff had no greater equities than 
other creditors of the drawer and was not entitled to hâve the drawee 
adjudged to hold the amount of the draft in trust for it. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 392 ; 
Dec. Dig. ®=>140(7).] 

6. Courts ©=3281 — Jurisdiction — Law oe Equity. 

A draft or check was purchased in England and sent by the purchaser 
to a bank for plaintifC's account. It was presented for payment at the 
clearing house and credited to the payée, but subsequently returned on 
the ground that the drawee had received no instructions to pay it ; where- 
upon the payée bank drew its check and in form repaid the amount to 
the drawee. Before payment, the drawer made an assignment for the 
beneflt of creditors, and a pétition in bankruptey was filed against hlm in 
New York. A créditer att«mpted to attach the account in the drawee bank, 
and plalntilï sued the bank to déclare a trust for plaintiff and named as 
défendants the drawee bank, the attaching creditor, the purchaser of 
the draft, the drawer, his assignée, the petitioning creditors In bank- 
ruptey, and the receiver in bankruptey. Seld that, there being the requi- 
site diversity of citizenship between plaintiff and the drawee bank, the 
court had jurisdiction, since. If équitable jurisdiction did not exist, juris- 
diction at law exlsted ou the theory that there was a clalm In personam 

©iiror othor cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta ft Indexes 
2:;i 1^.-21 
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against the drawee for money had and reeeived under a mistake of fact, 
and under the new equity rules the claim would he disposed of whether at 
law or In equity. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-825; Dec. 
Dlg. ©=3281.] 

In Equity. Suit by the Eastman Kodak Company against the Na- 
tional Parle Bank and others. On motion to dismiss. Bill dismissed 
on the merits. 

This Is a motion to dismiss a bill in equity, of which the follovving is an 
analysls: Tlie plaintifC is tlie purcliaser from tlie défendant Kodalc, Limited, 
of a draft or cliecli drawn upon the National Park Bank and in favor of 
tha Bankers' Trust Company, to the account of the plaintiff. The drawer 
was one Alfred Edward Berthoud, a subject of Great Britain. The défendant 
Kodak, Limited, paid Berthoud for the draft, reeeived it, and sent It by mail to 
the Bankers' Trust Company. This took place on January 24, 1914. On the 
same day Berthoud sent a letter to the National Park Bank as foUows: 

"Dear Sirs: Flease protect our checks for: 

$ 75.00 % American Electric Ry. Association 
30,000.00 % Bankers Trust Co. % Eastman Kodak Co. 



.$30,075.00 by the débit of our account." 
On February 2, 1914, the défendant Bankers' Trust Company reeeived the 
clieck in the mail and the National Park Bank reeeived the letter. On the 
morning of Fel>ruary 3, 1914, after receipt of the letter by the défendant, the 
cheek was presented for payment at the clearing house and was marked as 
a crédit to the Bankers' Trust Comi>any on the shect of the National Park 
Bank. At 2:45 o'clock on that day, before the clearing house closed, the check 
was returned to the Bankers' Trust Company witli the statement: "No in- 
structions to pay. Présent again" — this being through a mistake on the part 
of the National Park Bank. The check was presented on February 4th and 
liayment refused by the National Park Bank. At ail the times in question, 
Berthoud had on deposit at the National Park Bank the sum of more than 
the face of the draft, $30,000. Berthoud has made an assignment for the bene- 
flt of creditors in England, a pétition in bankruptcy has been filed against 
hlm in the Southern District of New York, and a receiver appointed. The 
Farmers' Loan & Trust Company has attempted in the state court to attach 
the account of Berthoud in the National Park Bank upon a claim of its own. 
The parties défendant, besides National Park Bank, are the t'armera' Loan & 
Trust Company, who attached the crédit, Kodak, Limited, the original pur- 
chaser of the draft, Berthoud, his assignée in England, the three petitloning 
creditors in bankruptcy, and the receiver in bankruptcy. The relief de- 
manded is that the Park National Bank be adjudged to hold the amount of 
the draft in trast for the plaintiff and that the interests of the other de- 
fendants be declared at an end. 

Clarence P. Moser, of Rochester, N. Y., and Joseph M. Hartfield, 
of New York City, for plaintifif. 

Louis F. Doyie, of New York City, for National Park Bank. 

James F. Horan, Edward H. Blanc, and George S. Mittendorf, ail 
of New York City, for Farmers' Loan & Trust Co. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] It is not necessary to cite authorities for the rule that the 
exécution and delivery of a check effects no assignment of the fund, 
because that is now provided by section 325 of the Negotiable Instru- 
ments Law. The plaintifï claims to hâve established a collatéral agree- 
ment taking this case out of that rule. Courts hâve no doubt often 
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gone to some lengths to interpret the surrounding circumstances as in- 
dicating an agreement to assign, but in no case like this, when the 
check was neither upon a spécifie fund nor for the whole amount oî 
the fund. The only facts to change the rule are that simultaneously 
with the check went an advice to the drawee as follows : "Please pro- 
tect oùr checks for $30,000Vo Bankers Trust Co. ^/c Eastman Kodak 
Co. by the débit of our account." This is no more than the common 
letter of advice which frequently goes along with a f oreign check ; 
it does not create an assignment. ^tna National Bank v. Fourtli Na- 
tional Bank, 46 N. Y. 82, 7 Am. Rep. 314; Hopkinson v. Forster, L. 
R. 19 Eq. 74. This is indeed alleged to hâve been the usnal practice 
between the parties, and as such it cannot well hâve been meant to 
create an assignment. If so, the bank would at its péril hâve beeri 
obliged to keep a list of the advices in the order of their priority. 
To hâve paid out a later check, when advice had been received of the 
issuance of an earlier check, wonid hâve exposed the bank to a suit 
unless the account was good for ail. No bank would consider a cus- 
tomer's business which was to be donc in such terms. It pays checks 
as they are presented, and receives advices in the case of foreign de- 
positors only for the purpose of identifying the items as they arrive. 
They serve as a safeguard to the validity of the paper when the busi- 
ness is donc at long range. 

None of the cases cited by the plaintiff bave any bearing upon the 
facts hère at bar. Coates v. First Nat. Bank of Emporia, 91 N. Y. 
20, was not a case of a check given to the payée and presented by 
him. The Emporia bank asked the insolvent to remit funds to New 
York bankers on which it might draw. The insolvent advised the 
Emporia bank that it had done so, and in performance of its repré- 
sentation drew a draft upon the New York bankers and told them 
to crédit the account of the Emporia bank. Whether the case was 
correctly decided or not, it was not a usual mercantile transaction 
consisting merely of the deliverv of a check to the pavée. Similarlv, 
Fourth Street Bank v. Yardley^ 165 U. S. 634, 17 Sup. Ct. 439, 41 
L. Ed. 855, depended wholly upon the fact that it was a transaction 
out of the common and by spécial agreement to meet the embarras s- 
ments of the drawer. Such cases cannot control a case like this. Na- 
tional Union Bank v. Earle (C. C.) 93 Fed. 330, is indeed more nearly 
in point, but one of three things about it must be true : Either it 
violâtes the gênerai rule, or it dépends upon the fact that the drawer 
had been collecting funds for the payée, or that there was an actual 
payment of the check. I think that it dépends upon the last point and 
shall consider it later. Throop Grain Gleaner Co. v. Smith, 110 N. 
Y. 83, 17 N. E. 671, was not a case of a check on a bank at ail, ancl 
the drawer actually advised the drawee that be had "assigned." Por- 
tier V. Delgado, 122 Fed. 604, 59 C. C. A. 180, was a case of a check 
upon an especial fund set aside for laborer's pay, and held, somewhat 
doubtfully in my judgment, to be on that account an assignment. 
Re Hollins, 215 Fed. 41, 131 C. C. A. 349, L..R. A. 1915B, 438, and 
Muller V. Kling, 209 N. Y. 239, 103 N. E. 138, are so remote as to 
require no notice. In ail the cases cited some facts existed other 
than a mère advice to the drawee that the checks had been drawn and 
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H request tliat tliey should be honored, which is ail that there was in 
the case at bar. 

I think it an extremely pernicious thing to throw doubt iipon the 
scope of doctrines governing negotiable paper which, thongh a mère 
skeleton of expression, is among the most iiseful inventions of man- 
kind. To seek too readily for exceptions from the well-settled rules 
upon this branch of the law in pursuit of a supposed equtty, which in- 
cidentally does not exist hère, is an évidence of insufficient under- 
standing of the économies of finance and their immense value to in- 
dustry. 

[2] The only remaining question is whether the check was paid 
when it was presented. If I were to take the bill as it stood, I sliould 
hâve to décide that question for the plaintiff, because the allégation is 
categorical ; but the parties agrée that it shall be interpreted in the 
light of the rules and constitution of the clearing house. Payment 
is a matter of intent, and it seems to me quite clear that the mère 
entry of the items upon a sheet in the clearing house is not intended 
as a payment. It is what Mr. lustice Miller calls it in Columbia- 
Knickerbocker Trust Co. v. Miller, 215 N. Y. 191, _195, 109 N, ïi. 
179, 180, "a sort of tentative or provisional payment." "As between 
the immédiate parties to the transaction, then, there was plainlv nn 
payment," 215 N. Y. 180, 109 N. E. 196. The rules make it ckar 
that the whole day must expire before the crédit entries are to be 
taken as receiving the assent of the debtor members, and it makcs 
no difiference for what reason they décline to admit the item. 

It is true that the Bankers' Trust Company drew its check on Feb- 
ruary 4th to make good the déficit, and in form that was a repay- 
ment, but it was not such in its whole setting; it was only to avoid 
garbling the original entries and the footings, and so confusing the 
bookkeeping. In just the same way a bank will alvvays correct er- 
rors in its customer's account by a new check from the customer, 
rather than to correct its bocks and make a change in the books. 
The case cited, Columbia-Knickerbocker Trust Co. v. Miller, supra, 
required a décision that the provisional entries were not payments 
and proceeded upon that theory, because if the National Bank of Com- 
merce had once collected the check it held the amount for the Colum- 
bia-Knickerbocker Trust Company, and they were responsible to 
Miller, the customer, if they did not collect. In that case, as well, the 
National City Bank drew a check to correct the provisional crédit to 
itself, as it was obliged to do bv the clearing house rules. In Hentz 
V. National City Bank, 159 App. Div. 743, 144 N. Y. Supp. 979, the 
Appellate Division for the First Department made a similar ruling, 
and it must, of course, be taken as a fixed rule of commercial law in 
the State of New York. Aside from the fact that it appears to me a 
correct décision, I should feel very doubtful of the propriety in such 
a matter of trying to start an opposite rule upon such a question, so 
that the décision might be one way when the suit was between citi- 
zens and another when this court liad jurisdiction. Sucli a condition 
is always to be avoided unless it is absolutely nccessary. although thi^ 
court is, (jf course, not authoritatively bound by the rulincs of statc 
courts oi) matters of commercial law. I believe that Judge Dalkis' 
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décision in National Union Bank v. Earle, supra, is certainly to the 
contrary, but it was some time ago, and appears to hâve proceeded 
vvithout any considération of the actual machinery of the clearing 
house ; payment seems to hâve been assumcd without discussion. If 
it must be takeii as an authority consciously contrary to the rule in 
Coknnbia-Knickerbocker Trust Co. v. Miller, snpra, and Hentz v. 
National City Bank, supra, I can only say with the greatest respect 
that, being forced to choose between authorities noue of which is au- 
thoritative, I rnust sélect that one wliicli appears to me more con- 
sonant with the real purpose of the ]]arties to tlie transaction. 

[3, 4] Some point is made that the first refusai to pay the check 
was based upon a mistake of fact as was the case, because notice had 
in fact been received and the statemcnt to the contrary was incor- 
rect. The mistake was ijuite irrelevant. M ad the National l'ark 
Bank refused to lionor the check willfuUy and for no reason \vhatever, 
no liability would hâve attachetl to it ; the payée can sue only the 
drawer, and the drawer must look to the drawee. Nef^otiable Instru- 
ments Law, § 32.5. There is perhaps a!so a faint suggestion that the 
transaction inay be regarded as an acceptancc, but this, too, is with- 
out foundation. Waiving the point that an acccptance must be in 
writing, it is enough to say that there was no intention to accept. Tlie 
clearing house is a means of payment of checks not of their acccpt- 
ance ; indeed, checks are drafts which do not contcmpjate acceptance 
but payment. If the transactions on February 3, 1914, constituted a 
payment, then the plaintiiï has a good cause of action in personam 
against the National Park Bank, because the "repayment" of the 
Bankers' Trust Company was without doubt by mistake ; but, if they 
did not create payment, then the National Park Bank was not liable 
to the plaintiff upon any theory whatever. Payment therefore is the 
only possible ground of recovery. 

[5 I The plaintiff makes much of its snpposed eqnities, but I confess 
I can find no reason to prcfer it against other creditors, whose moncy 
was no doubt as dear to them as the plaintifi'"s was to it. They bought 
a check, nothing more, nothing less. They knew wdiat a check was, 
and that in buving it they got nothing whatever but the crédit of the 
drawer until they got it paid. Just what the injustice is in kceping 
them in the saine class vv'ith other crcvb'tors who cqually took the 
chances of the drawer's crédit is not apparent to me. 

[6] The point of jurisdiction it is not n-jcessary to consider, ex- 
ccot to say that the bill attempts to présent some cause of suit or cattse 
of action against at least the drawee bank. It makes no (bTfcrcncc 
whether that claim is at law or in eciuity under the new equity rules. 
I ought to call it by the proper nanie and dispose of it, if it were 
good from any point of view. If e(|uita1:)le jurisdiction does not exist 
on the theory of adjusting the rights in a res in court, jurisdiction 
at law does exist on the theory of a claim in personam against the 
drawee for money had and received under a mistake of fact, becatisc 
the plaintifï and the National Park Bank hâve the retjuisite diversity 
of citizenship. 

Therefore a decree may be entered on the merits, and that décret 
will be a dismissal of the complaint, with costs. 
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TNITED STATES v. FLETCIIEB et al. 
(District Court, D. Soutli Dakota, S. D. Pebniary 29, 1916.) 

1. United States <g=»133 — Actions by — Laoues. 

Tlie principle that the United States is uot bouud by any statute of 
limitations, nor barred by any lâches of its offlcers, is applicable only to 
suits brought in its capaelty as a sovereign gOA'ernraent to enforce a 
public right or to assert a publie interest. 

[Ed. Note. — For other cases, see United States, Cent. Dig. §§ 127, 128 ; 
Dec. Dig. <S=133.] 

2. Parties (ês=>{>(1) — Nominal Parties — Reae Parties in Intebesï. 

A court luay look beyond tlie names of the parties to a suit and ascer- 
tain the real parties in interest from the facts as they appear in the 
record. 

[Ed. Note. — For other cases, see l'arties, Cent. Dig. § C ; Dec. Dig. 
<S=>6(1).] 

3. United States ©=>1.33 — Suit by Nominal Parïy — Lâches. 

Where a suit by the United States to set aside a patent to land was 
allowed to stand without action for 35 years before a subséquent pur- 
chaser through inesue eonveyanees froni défendant was brought iu as 
a party, and It appeared from the record that complainant liad no inter- 
est in the land, but that in case it succeeded in the suit the same would 
be patented to a third person on a homestead entry niade before the suit 
was brought, the lâches was such as to constltute a bar to the further 
proseeution of tlie suit. 

{Ed. Note.— For other cases, see United States, Cent. Dig. §§ 127, 128 ; 
Dec. Dig. <S=^133.1 

4. Equity (®=»67 — Lacijes — Faii.ure to Prosecuïe Suit. 

The inere institution of a suit does uot relieve a party from the charge 
of lâches, but if lie fails in its diligent proseeution the conséquences are 
the same as though no suit had been brought. 

[Ed. Note.— For other cases, see lOquity, Cent^ Dig. §§ 191-190; Dec. 
Dig. <S=67.] 

5. Dis Pendens <S=3lO — Opération and Effect — Pbosecution of Action. 

The protection alïorded by' a lis pendens tiled pursuant to statute is 
lost if the suit is not diligentiy prosecuted. 

[Ed. Note. — For other cases, see Lis Pendens, Cent. Dig. § 29 ; Dec. Dig. 
<S=»10.] 

In Equity. Suit by the United States against Nathan R. Fletcher, 
Hannah Jone.s, and Charles Gor,s. Decree for défendants. 

Robert P. Stewart, U. S. Dist. Atty., and E. W. Fisl<e and George 
Philip, Asst. U. S. Dist. x\ttys., ail of Sioux Falls, S. D. 

Alan Bogue, Jr., of Centerville, S. D., and E. E. Wagner, of Siotix 
Falls, S. D., for défendant Cors. 

ELEIOTT, District Judge. This is a suit commenced by the United 
States, by bill of complaint filed in the United States District Court in 
and for the territory of Dakota, on the 13th day of January, 1879, 
against Nathan R. Fletcher, for the purpose of canceling and vacating 
a patent theretofore issued to him for the N. W. Yi of section 25, town- 
ship 97, range ,S2, in the then territory of Dakota, situated in what 
is now Turner county, state of South Dakota, alleging fraud on the 

(g::::=>Foi- other cases Bee same topie & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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part of Fletchcr in procuring said patent, It is alleged that at the 
time of final proof Fletcher paid the government price for the land, 
and that patent was issued therefor on October 5, 1875. 

Thereafter an amended bill was filed, making Hannah Jones défend- 
ant, alleging that after the date of final proof by Fletcher and before 
the issuance of said patent she became the purchaser from Fletcher, 
and held the title to said premises by deed from him. Thereafter an 
appearance was entered for both défendants, and on the 15th day 
of November, 1880, the défendant Jones filed her answer in said ac- 
tion, and no further steps were taken in the trial of said cause, except 
the taking of some dépositions in the spring of 1881. Said action was 
never placed on the trial calendar for trial by either of the parties 
thereto, and when the territory of Dakota was divided into two states, 
and the state of South Dakota was admitted into the Union in 1889, 
the files in said case were included and bundled with other files of 
the territorial District Court, and conveyed to the city of Sioux Falls, 
one of the places provided for holding United States District Court in 
the State of South Dakota. Nothing was done therein until the fall 
of 1914, when, at the request of Daniel Farnum, hereinafter named, 
a pétition was made to the court and a second amended complaint 
was filed, making Gors, the présent holder of the title, a défendant. 
Service was had upon the défendant Charles Gors, and he came in 
and answered, and proofs were submitted upon ail of the issues made 
by the pleadings. 

It appears: That said Hannah Jones, on the 23d day of August, 
1894, duly sold said premises and by deed transferred the same, by 
her attorney in fact, William Watts Jones, unto Joseph Allen. That 
Joseph Allen and wife conveyed the same by a good and sufficient 
deed, June 13, 1896, unto Joseph Allen. That thereafter an action was 
commenced in this court, by said Joseph Allen against said Daniel 
Farnum, to détermine adverse claims to said premises, and upon stip- 
ulated facts a judgment was, on the ISth day of April, 1896, duly 
entered in this court, in substance determining that said Allen was the 
owner in fee of said premises and entitled to the possession thereof, 
and that said Farnum had no title thereto or right of possession there- 
of. That said Joseph Allen died, and a decree of distribution, dis- 
tributing said premises unto his widow, Elizabeth Allen, was dulj' 
entered by the county court of the county in which the land was sit- 
uated, and thereafter, May 28, 1900, said Elizabeth Allen sold and 
delivered her warranty deed to said premises unto the défendant 
Charles Gors, ail of which deeds are duly recorded in the office of 
the register of deeds of Turner county, immediately after their respec- 
tive dates. That Gors now holds the title thereto under and by virtue 
of said mesnè conveyances. 

Said lands, on the 18th day of December, 1873, at the date Fletcher 
filed his pre-emption declaratory statement, were public lands of the 
United States, subject to pre-emption settlement. It is further un- 
disputed in the record that Daniel Farnum established his résidence on 
the premises described in the bill of complaint April 4, 1874, made his 
application to enter the same under the homestead laws of the United 
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States, and has continuously resided upoii tliis land, iinder tliat entry, 
up to the présent time. 

The answer of the défendant Gors pleads abandonment of the ac- 
tion by the plaintiff, pleads lâches on the part of the plaintiff and there- 
fore an estoppel to prosecute this action, and pleads that he was an 
innocent purchaser for a valuable considération, with proper déniais. 
I may add that there was offered an index of lis pendens of the county 
in which the land was situated, showing, in proper columns, the name 
of the plaintiff, the United States, the défendants Pletcher and Jones, 
the date of commencing the action, and the description of the prem- 
ises; but no proof was offered tliat a lis pendens was on file in the 
office of the register of deeds, or that it had ever been recorded as rc- 
quired by the law of the state of South Dakota. 

Upon the face of this record it seems undis]Hited that if the plain- 
tiff is to succced in this action and the patent of Fletcher is canceled, 
and if this défendant Gors is held not to be an innocent purchaser, 
tlie land will becorae the property of said Daniel Farnum, who has 
earned the right to make final proof thereon by bis continuons rési- 
dence, and that the governmcnt itself has no interest in or to said 
premises, but is the nominal plaintiff in this case, for the benefit of 
said Daniel Farnum. 

Before considering the somewhat difficult issues that are presentcd 
in what may be termed the real défense of the défendant Gors, as to 
bis being an innocent purchaser for value, and the holder of the légal 
title by mesne conveyance from the original j)atcntee, it becomes iieces- 
sary to consider the two défenses urged in bclialf of the défendant 
Gors: 

(1) That the long delay of 35 years from the institution of this suit 
to the time of making the défendant Gors a party thereto was, as to 
him, an abandonment of the suit, and that it therefore placed the 
plaintiff in the sarae position as if no suit had ever been commenced 
at the date of the second amended complaint, December 21, 1914. 

(2) That the plaintiff in this suit is guilty of unusual and extraordi^ 
nary lâches — that it has been culpably négligent in failing to prosecute 
this action, and is estopped and barred by its lâches to proceed against 
the défendant Gors. 

Thèse two questions may be considered together, as the same prin- 
ciples are, in my judgment, applicable to both. It is setfled that the 
government of the United States, like an individual, may maintain an 
appropriate action to set aside its grants and recover property of which 
it has been defrauded. Generally speaking, the lâches of ofiicers of 
the government cannot be set up as a défense to a claim made by the 
government. United States v. Beebe, 180 U. S. 343, and citations at 
page 354, 21 Sup. Ct. 371, 45 L. Ed. 563; United States v. Insley, 130 
U. S. 263, and citations at page 266, 9 Sup. Ct. 485, 32 L. Ed. 968. 
The claims of the United States cannot be treated as stale claims, nor 
can the défense of stale claim and lâches be set up against them. Unit- 
ed States V. Dallas Mil. R. Co., 140 U. S. 633, 11 Sup. Ct. 988, 35 U. 
Ed. 560. 

This doctrine is applicable with equal force, not only to the ques- 
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tion of the slatnte of limitations in a suit at law, but also to the ques- 
tion of lâches in a suit in equity. United States v. Insley, supra ; 
United States v. Beebe, supra. The foregoing rule has, so far as I 
can fînd, never been departed from whcre an action is brought to en- 
' force a public right or to assert a public iriterest. 

In this connection, however, the défendant Gors asserts that the 
pîaintiff in this case is a formai party to the suit, and the real remedy 
sought in its name is the enforcement of a private right for the benefit 
of a private party, and no interest of the United States is involved; 
that, therefoi'e, a court of equity will not be restrained from adminis- 
tering the equities between the real parties by an exemption of the 
government, which exemption was designed for the protection of the 
rights of the United States alone, anfl therefore lâches in this case 
may be charged against the government of the United States. This 
view has been sustained in United States v. Beebe, 127 U. S. 338, 8 
Sup. Ct. 1083, 32 L. Ed. 121. 

[ 1 ] The principle that the United States are not bound by any stat- 
ute of limitations, nor barred by any lâches of their officers, however 
gross, is applicable only to a suit brought by the United States as a 
sovereign government to enforce a public riglit or to assert a public 
interest. United States v. Nashville, etc., Ry. Co,, 118 U. S. 120, 6 
Sup. Ct. 1006, 30 L,. Ed. 81. Upon the face of this record Farnum 
has resided upon this land ail of thèse years since prior to the time 
Pletcher made his proof, claiming the same under his homestead entry. 
It was at his request that this suit has been attempted ta be revived, 
and it is for his benefit it is being prosecuted, as the government has 
already received its price for the land, and the tide thereto will vest in 
Earnum, by final proof under his homestead entry above referred to. 

[2| Under thèse circumstances, I am of the opinion that this case 
stands upon a différent footing and présents a différent question than 
in those cases where the action is brought by the pîaintiff as a sovereign 
government to assert a public interest ; that the government is only 
a nominal complainant party, has no real interest in the litigation, and 
in eftect, in prosecuting this action, it allowed its name to be used for 
the sole benefit of Farnum, a private person. It has not been unusual 
for the Suprême Court of the United States to détermine the real par- 
ties to a suit by référence, not merely to the names in which it is 
brought, but to the facts of the case as they appcar of record. United 
States V. Beebe, 127 U. S. 344, 8 Sup. Ct. 1033, 32 L. Ed. 121 ; United 
States V. Nashville, etc., Ry. Co., supra. 

It is therefore not conclusive of the principal question in this case 
at bar that Farnum is not named as a party pîaintiff. Whether he is 
the actual party must be determined by a considération of the nature 
of the case as presented on the whole record, under the peculiar cir- 
cumstances of the case, and upon the face of this record neither pîain- 
tiff nor défendant will contend that there would be any excuse for 
the prosecution of this action, or that there would ever hâve been any 
second amended complaint filed herein, except at the instance of and 
for the benefit of said Farnum, rather than the prosecution of any in- 
terest of the government therein. In re Avers, 123 U. S. 443, 445, 
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493, 8 Sup. et. 164, 31 L. Ed. 216. The court will look beliind and 
through the nominal parties on the record, to ascertain who are the real 
parties in interest. New Hampshire v. Louisiana, and New York v. 
Louisiana, 108 U. S. 76, 2 Sup. Ct. 176, 27 L. Ed. 656. 

[3] I am of the opinion that in the case at bar the act of the gov-, 
ernment, the complainant, in its second amended complaint, filed De- 
cember 21, 1914, was not for the purpose of as.serting a public right 
in this property in controversy, or protecting a public interest in this 
property, but merely to form a conduit through which Farnum can 
proceed against the défendant Gors. Under thèse circumstances, the 
rule appHcable to lâches of ofhcers of the United States has no ap- 
plication to govern this court. The rights of the parties must be de- 
cided as in like cases between prJvate litigants. United States v. Beebe, 
supra. 

[4] The court having determined to its satisfaction that this plain- 
titï does not bring this action as a sovereign government to assert a 
public interest, that it is only a nominal complainant and has no real 
interest in the litigation, it cornes into this court of equity and prays 
its decree that the title to the land in controversy be quieted in it. It 
slept upon its rights for 35 years. It is true it commenced an action, 
but the mère institution of an action does not relieve the plaintifl: of 
the charge of lâches because of its failure to diligently prosecute said 
action. Northrup v. Browne, 204 Fed. 224, 122 C. C. A. 496. 

Plaintiff was not guilty of lâches before filing the original bill, but 
has been guilty of lâches in not prosecuting the same with diligence, in 
that it has failed for 35 years to prosecute the same, after the filing of 
its bili. The law is .well settled that the mère institution of a suit does 
not reheve a person from the charge of lâches, and if lie fail in its dili- 
gent prosecution the conséquences are the same as if no action had 
been begun. Johnston v. Standard Mining Co., 148 U. S. 360, 13 Sup. 
Ct. 585, 37 L. Ed. 480; United States v. Des Moines Navigation & 
Ry. Co., 142 U. S. 510, 12 Sup. Ct. 308, 35 L. Ed. 1099; l'atterson 
V. Hewitt, 195 U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 214; Hagerman v. 
Bâtes, 5 Colo. App. 391, 38 Pac. 1100; Willard v. Wood, 164 U. S. 
502, 17 Sup. Ct. 176, 41 L. Ed. 531. The doctrine opérâtes, not only 
as against the filing of a .stale suit, but also against the slothful prose- 
cution of a suit seasonably filed. Drees v. Waldron et al., 212 Fed. 
93, 128 C. C. A. 609. 

I therefore conclude that, while it is undoubtedly true that wlien the 
government is the real party in interest and is proceeding simply to 
assert its own rights and recover its own property, there can be no 
défense on the ground of lâches or limitations, yet where, as in this 
case, suit is brought in its name to enforce the rights of individuals, 
and it appearing to the satisfaction of the court that no real interest 
of the government is involved, the défense of lâches on the part of 
the défendant Gors should be sustained as though the government 
was out of the case, and the litigation was carried on in name, as 
in fact, for the benefit of Farnum. Under any view of the facts in 
this case, it cannot be for a moment claimed that this suit has been 
prosecuted with diligence, it having been allowed to linger for 35 
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years, with no steps taken in its prosecution, and the action is there- 
fore, as to défendant Gors, the same as if no action had been begun. 

Applying the doctrine of lâches to the plaintiff, there is no equity 
in its claim against the défendant Gors, it does not appeal to the con- 
science, it is met by an équitable estoppel, it was not prosecuted with 
reasonable diligence, and a court of equity should not sustain it. John- 
ston V. Standard Mining Co., supra; State of lowa v. Carr, 191 Fed. 
257, 112 C. C. A. 477. 

The plaintiff attaches some importance to the fact that a lis pendens 
was filed in the office of the register of deeds of Turner county, S. D. 
By the statutes of Dakota, passed in the year 1885, it was provided 
that a lis pendens might be filed and recorded in the office of the regis- 
ter of deeds upon the commencement of an action. There is no proof 
offered in this case that any record was ever made of any lis pendens 
in this action ; only an index to lis pendens was introduced, with noth- 
ing of the contents of the lis pendens, except the names of the parties 
to the action and the date of filing and the premises affected by it. 
This alleged filing was of the date of March 29, 1880. 

[5] To apply the doctrine of lis pendens it was necessary that the 
suit be continuously prosecuted, and the protection, if any, afforded 
to plaintiff under the doctrine that this lis pendens record was notice 
to the world, was lost by failure on its part to prosecute its action 
with due diligence. Kelley v. Culver's Administrator, 116 Ky. 241, 
75 S. W. 273, 25 Ky. Law Rep. 443 ; Taylor v. Carroll, 89 Md. 32, 
42 Atl. 920, 44 L. R. A. 479; Trimble's Lessee v. Boothby, 14 Ohio, 
109, 45 Am. Dec. 526. 

I repeat that there is no évidence in this case that any notice of lis 
pendens was filed in the office of the register of deeds and entered as 
required by section 108 of the Code of Civil Procédure of this state; 
a simple index having been offered. It is not pretended that this is a 
compliance with such lis pendens statute, and owing to the failure to 
prosecute said suit no interest can be claimed by virtue thereof. 

Judgment should be entered in favor of the défendant Gors, and 
against the plaintiff, dismissing said action, and that défendant go 
hence without day. 



SPRINGFIELD GAS & ELECTRIC CO. v. BARKER, Atty. Gen., et ai. 

(District Court, W. D. Missouri, S. D. July 6, 1915.) 

No. 9. 

1. Electbicitt <S=s11 — Rates — Establishment bt Commission. 

A public service commission cannot base the establishment of rates by 
it on the fact that the réduction of electrlc service rates in a partlcular 
city would equalize conditions, so as to build up a profitable patronage 
and enable the company to produce a net retum equal to that in another 
clty where the new rates v/ere In force. 

[Ed. Note. — For other cases, see Electrlcity, Dec Dig. <©=ï11.] 

2. ElECTRICITY <S=3ll — SUPPLY — Tempobaey Injunction. 

Where the valuation placed by a public service commission In flxing 
electrlc service rates on a number of large Items was seriously contro- 

ffissFor other cases sce same topic & KEY-NUMBBR in ail Koy-Numbered Dleesta & Indexes 
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verted, and It appeared that If the company's contention was correct the 
rates flxed were conflscatory, and It was doubtful vvhether the com- 
mission's flndings were sufRcient under the law, the difficulty the Com- 
pany would expérience In collecting the iucreased rates for past services 
after the final hearing If the rate should be found confiscatory, and the 
fact that the cousumers can be protected by requlrement that accounts of 
collections be kept and an injunction bond given for the payment of 
the excess charges if the order of the commission be sustained, justifies the 
issuance of a temporary injunction restraining the enforcement of the 
couiLcission's order pending the final hearing. 

[Ed. Note.— i'or other cases, see Electriclty, Dec. Dig. ©=5ll.] 

In Equity. Suit by the Springfield Gas & Electric Company against 
John T. Barker, Attorney General, and others, to restrain the enforce- 
ment of an order made by the Public Service Commission of the State 
of Missouri. Temporary injunction granted. 

W. D. Tatlow, of Springfield, Mo., John M. Olin, of Madison, Wis., 
and Tatlow & Mitchell, of Springfield, Mo. (Olin, Butler, Stebbins. 
Curkeet & Stroud, of Madison, Wis., of counsel), for complainant. 

William G. Busby, of CarroUton, Mo., and E. C. McAfee and T. 
Neville, both of Springfield, Mo., for défendants. 

Before SANBORN, Circuit Judge, and POLLOCK and VAN 
VALKENBURGH, District Judges. 

PER CURIAM. The défendants seek to restrain the enforcement 
of an order made June 23, 1914, by the Public Service Commission 
of the State of Missouri, fixing the value of complainant's property, 
conceived to be used and useful in the public service in supplying 
electric energy at Springfield, Mo., and the rates to be charged for 
electricity by complainant, on the stated ground that said rates are 
unreasonably low, and are based upon an unreasonable and illégal 
valuation of complainant's property, and on the further ground that 
the enforcement of said rate.s would deprive complainant of its prop- 
erty without due process of law, and would deny to it the equal pro- 
tection of the laws, in contravention of the Constitution of the United 
States and of the Constitution of the state of Missouri ; also on the 
still further ground that said commission, in fixing said rates, exceeded 
its powers under the Constitution and laws of the state of Missouri. 
The présent hearing is upon motion for a temporary injunction ; there- 
fore we shall consider only so much of the issues presented as con- 
cern the propriety of the immédiate relief prayed, reserving a déter- 
mination of the merits for the final hearing of the cause. The power 
pf tlie commission to establish just and reasonable rates, based upon 
a fair valuation of complainant's property after a full and fair hear- 
ing, such as the law guarantees, will be assumed. 

The valuation fixed by the commission as a basis for determining 
reasonable and just rates was $300,000. The rate of return allowed 
was 7 per cent. Complainant insists that this rate of return is unrea- 
sonably low, and that the valuation fixed is less than one-half the 
actual value of the property used and useful in the business, and of 
the price paid therefor by complainant. Since the order of June 23, 
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1914, became effective, an actual test, covering a period of approxi- 
mately eight months, bas been made of the effect of thèse rates upon 
the business of complamant, montbly reports tbereof bave been filed 
with tbe commission, as required, and the resuUs bave been placed be- 
fore the court. 

The opinion and order of the commission discloses tbat it took tbe 
lowest of tbe computations, made by three several engineers, of the 
cost of reproduction new of tbe property involved, less dépréciation, 
made substantial réductions thereon, and therefrom deduced an actual 
cost of reproduction, Icss dépréciation, of $200,126. The fixed val- 
uation of $300,000 was arrived at by the addition thereto of $100,000, 
because of "considering said plant as a going concern and taking into 
account tbe fact tbat said plant is in successful opération, and inchading 
engineering, supervision, and interest during construction, organiza- 
tion and gênerai expenses, légal expenses, contingencies, insurance, 
gênerai contractor's profit, promotion and other development expenses, 
working capital, and including ail other éléments of value, tangible and 
intangible, as used in tbe public service in supplying electric energy at 
Springfield." It is contended by complainant tbat tbis allowance for 
the various items tbus recited is unreasonably low to the point of con- 
fiscation. The commission bas made an omnibus allowance, without 
itemization in findings, opinion, or order. Hence it is impossible to test 
the reasonableness of its findings without such a comprebensive exami- 
nation of the entire case as is impracticable upon a preliminary hearing 
of this nature. We turn, theref ore, to such éléments of disagreement as 
are presented in tangible and defined form upon the face of the 
pi"Oceedings. 

[1] Especial emphasis is laid by complainant upon the following 
items disallowed by tbe commission: Steam power plant, $106,000; 
going value, $60,000 to $140,000; cash working capital, $20,000 to 
$25,000; managerial and légal expenses, $9,000 per year ; new busi- 
ness expenses, $2,500 per year; expenses of the rate-making proceed- 
ing, approximately $50,000. It is practically conceded, and sufficiently 
appears, tbat if complainant is correct in its contentions respecting 
thèse several items the rate of return would be unreasonably low, and 
the order of tbe commission probably confiscatory, even upon the rate 
of return established by it. On the contrary, if ail thèse items be dis- 
allowed, the percentage of net return would be so unusually high in 
comparison with tbat in a great number of cities presenting conditions 
sufficiently analogous for purposes of useful comparison as to cast a 
reasonable doubt upon tbe estimâtes and computations of the commis- 
sion which could make such a resuit possible. 

Replying to this suggestion at tbe argument, counsel for défendants 
sought to justify the order of tbe commission in this case upon the 
ground that a like rate is in force at Joplin, Mo., a city of almost the 
same population. Complainant asserts that the nature of tbe indus- 
tries and business conditions at Joplin operate to produce a materially 
greater net return at Joplin than at Springfield. To this the défend- 
ants reply that the establishment of an identical rate at Springfield 
would tend to build up a profitable patronage at that place to such 
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an extent as to equalize industrial conditions ïn the two cities; but 
such a resuit must necessarily be theoretical and spéculative. Com- 
mission action based upon such considérations invade the right of con- 
trol and management incidental to ovvnership. In Northern Pacific 
Railway Company and Minneapolis, St. Paul & Sault Ste. Marie Rail- 
way Company v. State of North Dakota ex rel. T. F. McCue, Attorney 
General, 236 U. S. 585, 35 Sup. Ct. 429, 59 L. Ed. 735, the Suprême 
Court of the United States has said that it is beyond the power of the 
State to compel the establishment and maintenance of rates not other- 
wise reasonable in order to build up a local enterprise. 

[2] It is apparent that, if the contentions of complainant be sus- 
tained in any substantial degree, the return upon its investment would 
fall short of a fair and reasonable return at the rate fixed by the com- 
mission itself. It further appears that such claims demand serions 
considération. The court has been embarrassed, in its review, by the 
form of the décision and findings which enumerate, in gênerai terms, 
the items included, but fail to specify the amount allowed for eacli. 

Subsection 2 of section 78 of the Public Service Commission Act 
(Laws 1913, p. 616) provides : 

"The commission sliall make and file its findings of fact in writing upon ail 
matters concerning whlch évidence shall hâve been introduced before it 
which in its judsment hâve bearing on the value of the property of tlie gas 
corporation, electrical corporation or water corporation affected. Such find- 
ings shall be subject to revievF by any circuit court of this state in the sauu; 
manner and within the same time as other ordere and décisions of the com- 
mission. The findings of the commission so made and filed, when properly 
certified under the seal of the commission, shall be admissible in évidence in 
any action, proceeding or hearing l>efore the commission or any court, in 
which the commission, the state or an ofllcer, department or institution there- 
of, or any county, city or municipality or other body politic and the gas cor- 
poration, electrical corporation or water corporation affected may be interested 
whether arising under the provisions of this act or otherwise, and such find- 
ings, when so introduced, shall be conclusive évidence of the facts therein 
stated as of the date therein stated under conditions then existing, and sucli 
facts can only be controverted by showing a subséquent change in conditions 
bearing upon the facts therein determined." 

It may be doubted whether a décision and findings which state noth- 
ing but the total valuation fixed by the commission, without showing 
the amount allowed for each item included, would be a compliance 
with the manifest purpose of the law to permit the parties interested to 
test in court the questions involved. Under such circumstances, what 
is the duty of the court upon temporary hearing ? In Newton v. Levis, 
79 Fed. 715, 25 C. C. A. 161, the Court of Appeals announced the 
rule which prevails in this circuit : 

"When the questions to be ultlmately decided are serions and doubtful, the 
légal discrétion of the judge in granting the writ should be influenoed large- 
ly by the considération that the injury to the moving party will be certain, 
great, and irréparable if the motion is denied, whlle the inconvenience and loss 
to the opposing party will be inconsiderable, and may well be indemnified by a 
proper bond, if the injunction is granted. A preliminary injunction maintain- 
ing the status quo may properly issue whenever the questions of law or fact 
to be ultlmately determined in a suit are grave and difficult, and injury to 
the moving party will be immédiate, certain, and great if it is denied, while 
the loss or inconvenience to the opposing party wlU be comparatlvely small 
and insignificant if it is granted." 
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Counsel for défendants in their brief point out that, if its contention 
is sustained, complainant will seek to recover its losses by making 
charges against consumers in excess of the rates then in force. They 

say : 

"After a final hearing, and thèse rates declared illégal, the complainant wUl 
be adniirably situated to make such collections. Having a monopoly of the 
business, and power to discontinue the service at will, complainant has the 
whip hand and requires no aid from court to maintain Its rights." 

A sufficient answer to this argument is found in the fact that con- 
sumers of electricity are constantly changing, and that additional 
charges could scarcely be enforced against those who had not enjoyed 
the lower rate. Moreover the powers of complainant are not so ab- 
solute as this suggestion of counsel would imply. It would, in most 
cases, be put to its recovery at law, and this would involve a multi- 
^Ttlicity of suits, such as it is the province of equity to prevent. 

On the other hand, the injury to the moving party in this case will 
be certain, great, and irréparable if its motion be denied and its con- 
tentions ultimately sustained, while the inconvenience and loss to each 
consumer will be inconsiderable and may well be indemnified by a 
proper bond. A course of business that will insure a prompt refund 
of charges ultimately adjudged to be excessive may easily be pre- 
scribed in a case like this. The complainant ofïers, in place of the 
old 15-cent rate for résidence lighting, to install rates not in excess of 
10 cents per kilowatt hour, and the temporary injunction will be 
granted upon that condition. It will further be provided by the order 
that such a record shall be kept by the complainant, and such évidences 
of consumption and payment issued to the consumer that any excess 
due the latter may be readily computed and judicially determined. A 
bond in sufficient amount and with appropriate conditions will be 
exacted to insure compliance with the order made, and jurisdiction 
will be reserved in this court to adjudicate ail claims which may be 
found to accrue from the granting of the temporary injunction prayed. 

An order may be prepared in accordance with the views herein ex- 
pressed. 



In re ALIBNS, 
(District Court, N. D. New Yorlc. April 1, 1916.) 

1. Aliens iê=554— -Déportation of Aliens— Scspession of Déportation. 

Imuiigi-ation Act Feb. 20, 1907, c. 1134, § 19, ,'54 Stat. 904 (Comp. St. 1913, 
§ 4208), provides that the Commissioner General of Immigration may sus- 
pend, upon conditions to be prescribed by hlm, the déportation of any 
allen found to bave corne in violation of that act if the testimony of such 
alien is necessary on behalf of the United States government in the prose- 
cution of oft'enders against any provision thereof. Hcld, that such allen 
may be detained when his testunony is necessary in a suit to recover a 
penalty for a violation of that act as well as when his détention is neces- 
saiy or desired for prosecution of a crlminal offense thereunder. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dig. <@=» 
54.] 

®=aPor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. Alieks iS=551— Dki'obtation of Aliexs— Suspension of Bepoktation. 

Immigration Aet Feb. 20, 1007, § 19, autliorizes tlie Coinuiissioncr 
General of Tnimi.i;ration to sus]iend, upon coïKlitioiis to be prescribed by 
hini, tlie déportation of any allen whose testimoiiy is nece;-sary in tlie 
prosecution of offejiders as:aiijst any provision tli(>i'eof. A rule of the 
Commlssioner (Jeneral of Injniiijratiou provides tliat, wiun'e tlie déporta- 
tion of an alien is stayed so tbat he may testify concerning violations of 
the immigration lavi', the case mnst be promptly reported to tlie United 
States attorney, with request tliiit if lie décides to iustitnte proeeodin;,<,'s 
he either talce the déposition of tbe alicu or scciu-o a court order for liis 
détention as a witness. lleld tliat, wlien a criniinal offense bas been coni- 
mitted in connection with the conung or bringing in of an alien for whicli 
the TJnited States attorney détermines to prosecute, the District Court 
bas power to niake an order detaiuing the alien, ns a witness and reqniring 
hiiii to enter into a bond for his appearance as a. witness and in (lofault 
of glving sueh liond to commit liim to a suitable place of confinement. 

[Ed. Note. — For other cases, see Aliens, Cent. ])ig. § 112 ; Dec. Dig. 

©=304.] 

8. Aliens <g=54— Déportation of Aliens— Suspension of Déportation. 

The court may also detain an alien and ro<iuire bim to give l)ail as a 
condition to allowlng hiiu to go at large, whcre his testimony is desired 
in civil snits for penalties snch as tlie penalty nrcscribed by Inuiiigratiou 
Act Feb. 20, 1007, § 5 (section 4250), for assisting in the importation of 
eontraet laboi'ers, esiiecially as détention in criiuinal cases was already 
provided for by Kev. St. § SSl (Conip. St. lOL'î, S 1402). whicli authorizes 
any Tînited States judge, on being satisiied liy iiroof that the testimony 
of any person is compétent and necessary oji the trial of any criniinal 
proceeding, to coinpel sueh person to give recogiiizance. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 

4. Aliens <S=>r)4 — Déportation of Aliens— Suspensio.x of Déportation. 

The suspension of tbe déportation of an alien \viiose îestiiiioiiy is desireil 
in a suit or jiroseention for a violation of tiic iiniuigratioii laws provided 
by Immigration Ac-t Feb. 20, 1007, § 10. is wil iiiii the lion'er of tîie goverii- 
inent in dealing witli aliens ullla^^■luHy in tlu; L'nilcd States. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dig. iS=3 
54.]. 

5. United States C==>40 — Departmental I'eciulations — Force and Effect. 

Wbtu the power to niake rules and régulations for carrying ont a 
speciHc enactr.ieiit of Congress is expressly conlerred on the boad of a 
depiartment of tlie governiiient, snch rules aiul régulations liave ail th(> 
force of law, il consistent therewith, reasoniible. ;ind within the scope of 
the power conferred. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 20; Dec. 
Dig. ©ci^lO.] 

In the matter of requiring a bond from aliens found or brought tm- 
lawfully into tlie United States. Order confirmed. 

The question is raised whether the United States District Court 
has lawful power and right to h.old an alien unlawfiilly in the United 
States to bail when his déportation has becn stayed so that he may 
testify concerning the violations of the Immigration Law in both crini- 
inal and civil cases; that is, actions to rccovcr penalties as well as in 
cases of misdemeanors. 

D. B. Lucey, U. S. Atty. of Ogdensburg, N. Y. 

<S=3Por other cases see same topic & KBY-NUMBER in ail Key-Numheied Digc.sts & Indexe.'! 
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RAY, District Tudge. By section 19 of the Act of February 20, 
1907 (34 Stat. 898), as amendée! by the acts of March 26, 1910 (36 
Stat. 263), being "An act to regulate the immigration of aliens into the 
United States," it is provided tliat aliens brought to this conn- 
try in violation of law shall, if practicable, be immediately sent 
back to the country whence they respectively came on the ves- 
sels bringing them. By other sections aliens who come in by 
land unlawfuily are to be deported. The owner or owners of ves- 
sels on which such aliens corne are to detain them thereon, and if they 
refuse or fail to return them to the foreign port from which they 
came, or to pay the cost of their maintenance while on land, etc., then 
such master, person in charge, agent, owner, or consignée shall be 
deemed guilty of a misdemeanor, and shall, on conviction, be punished 
Ijy a fine of not less than $300 for each and every such oiïense, etc. 
There are also other acts in violation of this law which are made 
misdemeanors. By section 20 of the act, aliens who enter the United 
States in violation of law are to be arrested upon the warrant of the 
Secretary of Labor and deported to the country whence they came, etc. 

[1] The act also provides that, when an alien brought into the 
United States in violation of law is desired by the United States or 
its immigration ofîicers as a witness, the déportation of such alien 
may be suspended, and that such alien may be held to be used as a 
witness. It is not required that the détention of the alien be necessary 
or desired for the prosecution of a criminal offense under the act. 
If bis détention be necessary in a suit to recover a penalty for the 
violation of some provision of the immigration laws, such alien may 
be detained. 

[2] The Commissioner General of Immigration is authorized to 
makc such rules and régulations and prcscribe such forms, etc., and 
issue such instructions, not inconsistent with law, as he shall deem 
best calculated for carrying out the provisions of the act and for pro- 
tecting the United States and aliens migrating thereto from fraud and 
loss, etc. The Commissioner General of Immigration has made Rule 
25, which reads as follows : 

"Whero the deportiition of an alien is stayed so that lie may testify eoncern- 
iiig violations of tiie Iniinigration law, the case must be proinptly reported 
to the TJnited States attorney with request that if he décides to institute pro- 
teedings he either take the dei)o.sirion of the alien or secure a court order for 
his détention as a witness. In oifber evont the lîurean shall be promptly in- 
fonned as to any action taken hereunder." 

It is seen by examination that there are misdemeanors specified in 
more than one section of the Immigration x\ct. It would be the duty 
of the district attorney of the district to prosecute the ofïenders, and 
it may and frequently does become necessary to delay or suspend the 
déportation of the aliens unlawfuily brought into the United States 
under such circumstances as to constitute a misdemeanor, that is, the 
commission of a crime against the United States that they may be 
used as witnesses. In stich cases, it is for the immigration ofïicers to 
détermine whether or not the alien shall be detained and déportation 
stayed. If that conclusion is arrived at, then it becomes the duty 
of the United States attorney to inquire into the case and, if he de- 
231 1'.— 22 
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termines to prosecute, apply to the court for au order holding sucli 
alien as a witness, and tlie witness or alien may be required to enter 
into a bond. In thèse cases, the district court bas the power to make 
an order detaining the alien as a witness and requiring him to enter 
into a bond. In default of giving such bond, such alien may be com- 
mitted to a suitable place of confinement. This place may be the 
jail, when no other place is provided. 

Cases of this character are criminal cases, and the alien is detained 
as a witness in a criminal case by the same authority that other wit- 
nesses in criminal cases are detained as such and required to give 
bond. 

When an alien is unlawfully brought into the United States and 
found therein, lie may be arrested and deported by the immigration 
authorities. When a criminal ofïense bas been committed by any one 
in connection with the coming or bringing in of such alien, it, of 
course, is proper to prosecute the offender, and it frequently happens 
that such alien is a necessary and material witness in the prosecution 
of the case. The rule (25) clearly applies to cases of this character, 
and, when the United States attorney décides to "institute proceed- 
ings," he may either take the déposition of the alien or secure a court 
order for the détention of such alien as a witness. This provision is 
not a punishment of the alien, or intended as such, but is a provision 
in his interest, as it will secure to him witness fées by reason of bis 
détention at the rate of $1 per day during such détention. In any 
event, such alien is held in the custody of the immigration ofïîcers 
when déportation is stayed. 

I think the statutes and the rules read together make it plain that 
when a criminal ofïense — that is, a misdemeanor — bas been commit- 
ted, the authority to make an order detaining the alien as a witness 
and exacting a bond if he goes at liberty is beyond question. 

[3] We come to the question whether a detained alien unlawfully 
brought into the United States, or found therein, unlawfully, and held 
for déportation, and whose présence in the United States as a witness 
in the prosecution of suits brought by the United States tO' recover 
penalties for violation of the immigration laws, may be held to bail, 
if he would go at large, pending the trial of such action. And, es- 
pecially, may such aliens be held to bail in cases brought to recover a 
penalty for a violation of section 5, Act of Feb. 20, 1907 (34 Stat. 
L. 898)? 

Sections 4 and 5 should be read together, and read as follows : 

"Sec. 4. Tlmt it sliall be a misdemeanor for any person, company, partner- 
ship, or corporation, in any manner wliatsoever, to prepay the transporta- 
tion or in any way to assist or encourage tlie importation or migration of 
any contra<;t laborer or contract laborers into tlie United States, unless sucli 
eoutract laboi-er or contract laborers are exemptée! under the terms of the 
last two provlsos contained in section two of this ac"t. 

"See. 5. That for every violation of any of the provisions of section four 
of this act the persons, partnershlp, company, or corporation vlolatlng the 
same, by knowingly assistlng, encouraglng, or soliciting the migration or Im- 
portation of any contract laborer into the United States, shall forfeit and 
pay for every such offense the sum of one thousaiid dollars, whlch may be 
siied for and recovered by the United States, or by any person who shall 
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flrst bring his action therefor in his own name and for his own beneflt, in- 
cluding any such alien tlius promised labor or service of any liind as afore- 
said, as debts of like amount are now recovered in the courts of the Unitert 
States; and separate suits may be brouglit for eaeh alien tlius promised 
labor or service of any liind as aforesaid. And It shall be the duty of the 
district attorney of the proper district to prosecute every such suit when 
brought by the United States." 

The présence of thèse alien witnesses unlawfuUy in the United 
States and subject to déportation is as necessary when the case of a 
violation of the "Contract Labor" provisions is being prosecuted by 
suit for the penalty as when being prosecuted criminally. The vio- 
lation may be prosecuted in either manner. United States v. Steven- 
son, 215 U. S. 190, 30 Sup. Ct. 35, 54 L. Ed. 153. In that case the 
court said: 

"A reading of tliese sections makes it apparent that tlie act makes It a 
misdemeanor to assist or encourage the importation of contract laborers, and 
that violations thereof may be punished with forfeiture and payment of .$1,0{K> 
for each offense, which, it is provlded, may be sued for and recovered by the 
United States, or by any person bringing the action, as debts of like amounts 
are recovered in the courts of the United States ; and it is made the duty of 
the district attorney of the proper district to prosecute every such suit wiien 
brought by the United States. * * * 

"Congress having declared the acts In question to constitute a misdemeanor, 
and having provlded that an action for a penalty may be prosecuted, vre think 
there is nothing in the terms of the statute which will eut down the right of 
the government to prosecute by indictment if it shall choose to resort to that 
metliod of seeking to punish an alleged offeuder against the statute. Nor 
does this conclusion take away any of the substantial rights of the citizen. 
He is entitled to the constitutional protection which requires the govenament 
to produce the witnesses against him, and no verdict against him can be 
directed, as might be the case in a civil action for the penalty. Hepner v. 
United States, 213 U. S. 103 [29 Sup. Ct. 474, 53 L. Ed. 720, 27 L. R. A. 
(N. S.) 739, 16 Ann. Cas. 960J." 

[4] I do not see that any right of the alien in such a case is invaded 
by an order providing that he be held or detained as a witness when 
his déportation is delayed or suspended by compétent authority for 
that purpose as may be donc under the provisions of section 19 of 
the Immigration Act, and that he may be committed unless he shall 
give bail to appear as a witness at a time and place designated. I do 
not know of any treaty stipulation which will be violated by such 
action. It would seem that Congress as it has done may provide for 
or authorize delay in the exécution of an order of déportation and a 
suspension of action thereunder for a reasonable time to serve some 
public purpose. The arrest and détention without bail of alien Chinese 
laborers in the United States and hère contrary to law has been au- 
thorized, and the act has been repeatedly held constitutional. As 
bail in ail cases of aliens unlawfully in the United States and subject 
to déportation is in the discrétion of the court, and their détention 
to be used as witnesses is authorized by act of Congress, I do not 
see that it is an abuse of authority or an invasion of any right of the 
alien subject to déportation to fix bail for his appearance in court at 
a definite time and allow him to go at large on giving bail accordingly 
which otherwise he could not do. Subject to déportation and law- 
fully held in custody for that purpose, and with the immédiate execu- 
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tion of tlie order of deiiortâtion lawfully suspended, it would seem 
proper and lawfnl to i^rovide that such alien may go at large, pro- 
vided he gives a bond to appear at a designated place and time fixed. 
The suspension of the exécution of thc order of déportation is not con- 
ditioned on his giving a l)ond. The suspension is within the power of 
the government in dealing with aliens unlawfully in the United States. 
The giving of the bond is a mère conchtion of his being at liberty while 
in the United States. 

I think the section of the immigration law referred to, authorizing 
suspension of déportation when the présence of the alien at a future 
day is deenied necessary, and rule 25 quoted, were intended to apply, 
and do a];p]y, to both the criminal and civil prosecutions under and 
authorized by the Immigration Act. If not so, then the rule would 
be unnecessary, for in ail criminal cases prosecuted by the United 
States witnesses, whether aliens or not, may at the request of the 
United States attorney be held to bail for attendance at court. Sec- 
tion 881, Revised Statutes of the United States; 1 U. S. Compiled 
Statutes (1913) § 1492, p. 638. That section reads as follows: 

"Sec. 14!)2. (R. S. § SSl.) Rccofinixirnce of Witnesnes licquircd ni any Time 
on Application of District Attonici/. — Any judse of the United States, on 
the application of si district attorney. and on bcins satislied by proof tliat 
the te.stimony of any person is compétent and will l)o ]iecessary on tlie trial 
of any criminal ])i-ocei'(lini; in whlcli the United States are pariiies or are in- 
terested, mny conipel snch person to give recoi^nizance, with or without sure- 
ties, at his discrétion, to appear to testify therein : and, for that purpose, 
nuiy issue a warrant against such ptM-son, under his liand, with or without 
seal, directed to the marslial or other oliicer aufhorir'.ed to exécute process in 
l>ehalf of the United States, to arrest and brins Iiefore him such persou. If 
the person so arrested neglects or refuses to sive recognizance in the manner 
requlred, the ,1udge may issue a wun'ant of connnitnieut against him, and 
the ofiicer shall convey him to the prison mentioned tliereiu. And the said 
person shall remain in coniinement until he is renioved to the court for the 
purpose of giving his testimony, or uutil he gives the recognizance requlred 
by said judge." 

In view of the purpose of the law and of the end to be attained, I 
cannot arrive at any other conclusion. I bave no doubt that the dé- 
tention of the alien under a suspension of an order of déportation is 
valid. That lawfully he may be allowed to go at large on bail prior 
to actual déportation cannot be questioned. The act provides for bail 
pending déportation, and in my opinion the bond, if given, will be 
valid and enforceable. The practice authorized by the statute and 
rule quoted will give reasonable assurance to the United States attor- 
ney that the attendance of the necessary alien witnesses is certain on 
the trial of actions for penalties incurred through a violation of the 
Immigration Act, and this without added hardship to such aliens. As 
already stated, the provision for a court order allowing bail as a wit- 
ness is in the interest of the detained alien, as it assures him the sum 
of one dollar per day while so detained. But for such court order 
authorized by the rule the alien would be detained without pay, 

[5] It is unnecessary to refer to the numerous décisions to the ef- 
fect that, when the power to make rules and régulations for carrying 
f)Ut a spécifie enactment of Congress is expressly conferred on the 
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head of a department of the United States government, such rules and 
régulations hâve ail the force of law if consistent therewith, reason- 
able, and within the scope of the power conferred. 

My conclusions and holding are that where an alien has been duly 
held for déportation and his déportation duly suspended to enabie 
him to be used as a witness for the United States in the prosecution 
of either a criminal case arising under the immigration law or a civil 
case to enforce a penalty incurred by a violation of the Immigration 
Act, and such facts are brought to the attention of the United States 
attorney and he détermines to institute proceedings, such alien may 
be detained by order of the District Court as a witness. 

The order made is confirmed accordingly. 



HOUGH V. SOCIÉTÉ ELECTPaQUE WESTINGHOUSE DE RUSSIE et Ri. 
(District Court, S. D. New York. March 6, 1916.) 

1. CiTIZENS ®=5ll ClTlZENSHIP OF UnITED STATES AND OF THE SEVERAL 

States. 

One may be a citizen of the United States, and yet not a citizen of any 
State. 

[Ed. Note. — For other cases, see Citlzens, Cent. Dig. § 18; Dec. Dig. 
<3=»11.] 

2. Removal of Causes <©=»26 — Grounds — ^Divebsitt of Citizenship. 

Under Jvuîicial Code (Act March 3, 1911, c. 2.31) § 24, 36 Stat. 1091 
(Oomp. St. 1913, § 991), giving the District Court jurisdlction over actions 
between citizens of différent states, and section 28 (section 1010), provid- 
ing for the renioval of causes of which the District Courts bave original 
jnrisdiction whieh may be brought in the courts of a state, a citizen of 
the United States, who résides in a forelgn country and is not a citizen 
of any state, caiinot remove an action biought against him in a state 
court, since no case may be removed on that ground unless tlie défend- 
ants are citizens of some state other than the plaintiff. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. |§ 60- 
63; Dec. Dig. <®=526.J 

8. Removai. of Causes <S=336 — Rionr to Koiove— Fbaudui-ent Joinder to 
Prevent Removal. 

To establish fraudulent joinder of a citizen to prevent removal to the 
fédéral court, it must be shown that plaintiff could not reasonably sup- 
pose that relief could be given ; it not being su(ticient that plaintiff's 
motive was to prevent removal, if he supiwsed he had an honest chance 
to procure a judgment against the joined défendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. { 79; 
Dec. Dig. ©=36.] 

4. Removal of Causes ®=>36 — Right to Remove — Violation of Constitu- 
tion. 

The fact that the state courts could give no judgment against a défend- 
ant, alleged to hâve been joined to prevent removal, except In violation of 
the fourteenth amendment, does not entitle défendant to removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. $ 79; 
Dec. Dig. <Ê=»36.] 

CssFor other caseE see Bame topic & KEY-NUMBER in ail Key-Numbered Disests & Indexes 
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5. Removal or Oal'ses <s=s>8!)(2)— Deteemiis-ation of Questions— Fraudulent 

JOINDEB OF DEFENDANTS. 

The question whether a défendant was fraudulently jolned to prevent 
removal Is a question for the fédéral court alone. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 102 - 
195, 197 ; Dec. Dig. <S=>89(2).] 

6. Removal of Causes iS=336 — Fbaudulent Joindeb of Défendant — Reason- 

ABLE GROUNDS. 

Wliere a corporation was organized inider foreign laws wliich per- 
mitted the appointment of a liquldator with powers limlted by the stock- 
holders, and a resolution of the stockholders autliorized the liquldator to 
undertake ail proceedings, as well as ail légal suits, to represei\t tlic 
Company In suits between itself and third iier.son.s, and to fulflll ail niM-es- 
sary formalities under the laws of other couiitries, there was, under all 
the circumstauces, reasouable ground for plaintiff to believe that he woulrt 
be in a better position if he secured a judgment agaiiist the llquidator, a.s 
well as against the foreign corporation, so tliat it cannot be held tiiut 
the llquidator was fraudulently joined to prevent removal of the cause. 

[Ed. Note. — For other cases, see Removal of Causes. Cent. Dig. § T9; 
Dec. Dig. <g=36.] 

At Law. Action by David L. Hough against the Société Electrique 
Westinghouse de Russie and another, originally brotight in the Su- 
prême Court of the sfate of New York. On plaintiff's motion to 
remand, after removal of the cause to the United States District Court, 
and défendants' motion to dismiss the action. Motion to remand 
granted, and motion to dismiss itself dismissed for lack of jurisdic- 
tion. 

This is an action originally brought in the Suprême Court of the state of 
New York against a French corporation doing business in Russia and Rob- 
ert H. MicCarter, who was appoiuted its llquidator by resolution of the share- 
holders at a gênerai meeting held in the city of Paris on the 30th day of 
June, 1913. At the proper time the défendants flled a pétition for removal in 
the state court, with the necessary bond, settiug forth that the action had 
been commenced on the 27th of January, 1915, by service of the summons ui)- 
on the défendant McCarter, the llquidator of the corporation, at 71 Broadway, 
in the city of New York, and that thereafter, on the 8th day of March, 191-5, a 
copy of the verifled complaint was served upon the attorneys for the défend- 
ant, who had appeared spccially for the purpose of removing and dismissing. 
The pétition then alleged that the controversy was betwetm the lîlaintiff, who 
was a citizen of New York, the défendant company, and McCarter, who was 
a citizen of the United States, résident in the city of London, and that the 
allégation in the complaint that McCarter was a citizen of the state of New 
York was false and fraudulent. The pétition likevvise alleged that the cause 
of action was for breach of a eontract enter-ed iuto in Russia between the 
plaintifl: and the défendant company through McCarter, who was then its 
président ; that the coriwration still existed and had not been dissolved ; 
that McCarter, as its llquidator, had no title to the assets ; that the company 
had no ass«ts in the state of New York, and had never transacted any busi- 
ness there, and that under the laws and customs of France the function and 
powers of McCïirter as llquidator were simply those of an attorney in tact 
or gênerai agent, to collect the assets, pay the debts, and wind up the affairs ; 
that McCarter was actlng in pursuance of the resolution aforesaid, and not 
under any statute or common law of the republic of France. The pétition 
further alleged tliat the plaintiff had fraudulently and improperly joined 
McCarter as llquidator for the sole purpose of preveijting removal to this 
court, and that the plaintiff In the complaint did not set forth facts sufflcient 
to constitute a cause of action against McCarter as liquldator, who was there- 

Ê=Por other cases see same toplc & KEY-NUMDER in ail Key-Numbered Digests & Indexes 
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fore not a neeessary or proper party, the controversy belng vvhoUy between 
the plaintiff and the French corporation. 

The order of removal was made in the state court. The plaintiff moves to 
remand the case to the Suprême Court, and the défendants to dismlss the suit 
against both défendants — against the corporation on the ground that no ju- 
risdictlon could be acqiiired over it, and against the défendant McCarter up- 
on the gronnd that as liquidator, in which capaclty alone he is joined, no 
cause of action is sliown against liim. In support of botli motions the par- 
ties submitted extended afiidavits relating to the law of France, designed to 
sliow that the défendant McCarter, as liquidator, could or could not be sued 
outside the republic of France and that the service was therefore void. 

Charles K. Carpenter, of New York City, for plaintiff. 
M. W. Wynne and H. E. Chapin, both of New York City, for de- 
fendants. 

IvEARNED HAND, District Judge (after stating the facts as 
above). [1,2] The first question to be considered is the motion to 
remand, for if that should be granted this court has no jurisdiction to 
pass on the question of the validity of the service against McCarter. 
iVIcCarter's testimony shows that he is a citizen of the United States, 
and allèges that he résides in I^ondon, England ; that he came to New 
York shortly after the outbreak of the Great War, and is now tem- 
porarily sojourning in New York on that account. He does not rest 
his right of removal upon the fact that he is a citizen of any of the 
States, for the record is barren of any évidence upon that score. One 
may be a citizen of the United States, and yet not be a citizen of anv 
State. The Slaughter House Cases, 16 Wall. 36, 74, 21 L. Ed. 394. 
Yet, under sections 24 and 28 of the Judicial Code, no case may be 
removed, unless the défendants are citizens of some other state than 
the plaintiff. As the citizenship in another state of McCarter has not 
been shown, and as the jurisdiction of this court must be proved, the 
motion to remand must be disposed of in precisely the same way as 
ihough he was in fact a citizen of New York, of which the plaintiff 
is a citizen. 

[3] Therefore the motion to remand is good, unless McCarter can 
show that he has been joined with the fraudiilent purpose of pre- 
venting a removal into this court. Upon this issue he mustaehow more 
than that no relief can be granted against him in the state court; he 
must show that the plaintiff could not reasonably suppose that no such 
relief could be given. If so, it would necessarily foUow that the 
joinder was fraudulent; but it is irrelevant that the plaintiff's motive 
was to prevent removal, provided he supposed that he had an honest 
chance to procure judgment against McCarter. Chicago, R. I. & P. 
Ry. V. Schwyhart, 227 U. S. 184, 33 Sup. Ct. 250, 57 L. Ed. 473. 

[4] Nor does it make a différent case, even though it appeared that 
the state court could give no judgment against McCarter, except in 
violation of the fourteenth amendment, because the right to remove 
rests wholly on diversity of citizenship, and if the fourteenth amend- 
ment does protect McCarter, he may raise it in the state court, and, 
if it is disregarded, prosecute his writ of error to the Suprême Court, 
where he will be protected. Riverside, etc., Mills v. Menefee, 237 
U. S. 189, 35 Sup. Ct. 579, 59 E. Ed. 910. 
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[5] Hence the sole question, which is a question of fact for this 
court alone (Clies. & Oliio Rv. v. Cockrell, 232 U. S. 146, 153, 34 
Sup. Ct. 278, 58 I,. Ed. 544; Wecker v. National Enameling Co., 204 
U. S. 176, 27 Sup. Ct. 184, 51 h. Ed. 430, 9 Ann. Cas. 757), is whether 
McCarter has shown tliat the plaintiff had no "real intention to gct 
a joint judgment'" and that tliere was no "colorable grouiul for it 
shown" (Chicago, R. I. & P. Ry. v. Schwyhart, supra, 227 U. S. 194, 
3o Sup. Ct. 250, 57 L. Ed. 473); that is', whether the joinder "was 
without any reasonable basis" (Ches. & Ohio Kv. v. Cockrell, smira, 232 
U. S. 153, 34 Sup. Ct. 278, 58 L. Ed. 544). 

Tlierefore the précise character of a Hquidation under the 
Erench law is only indirectly involved; that is, only so far as to see 
whether the plaintiff could honestly suppose that he could get some 
relief against McCarter upon personal service made hère. That is a 
question of state law. Chicago, R. I. & Pac. Rv. v. Schwyhart, supra ; 
Chicago, R. I. & Pac. Ry. v. Whiteaker, 239 U. S. 421, 36 Sup. Ct. 

152, 60 L. Ed. . I shall assume that the pétition of removal is 

sufficient upon its face, since it sets forth the basis of its conclusion, 
and I shall proceed directly to the merits of the issue joined. 

The décision of the Suprême Court in R.iverside, etc., Mills v. 
Menefee, supra, destroys any possible use for the joinder of McCarter 
as liquidator, since the state court must in any case dismiss as against 
the défendant corporation; but it does not avoid the necessity of 
deciding whether the joinder was fraudulent when made, because the 
décision was rendered after this action was comnienced. 

[6J Some considération is therefore still necessary of the powers 
of a licjuidator, appointed as he was by a Erench corporation, at 
least to the extent of learning whether the plaintifl" had any reasonable 
chance of success against him. Both sides agrée that such a liquidator 
is limited by the powers which the stockholders give him, if they give 
him spécifie powers. The résolution appointing McCarter provided, 
among other things, that he might undertake ail "proceedings," as well 
as ail légal suits, might represent the company in suits between itself 
and third persons, as well as in ail other public or private "adminis- 
tration" (whatever that may mean), and might fulfill ail necessary for- 
malitics under the laws of ail other countries. The language is cer- 
tainly not clear, and I am by no means sure what construction another 
court would be disposed to put upon it. That they might say that 
McCarter had authority to appear hère for the company seems to me. 
almost certain. That his powers so to represent the company in ail 
litigations might subject him to an involuntary suit elsewhere than in 
France is a question not without doubt. It may possibly be that the 
power ought to be construed as only intended to allow his voluntary 
appearance elsewhere as a défendant, but I should be iinwilling to 
say that there was no color for a broader construction. The resolu- 
tion at the outset states that McCarter is to hâve the most extended 
powers accorded by the laws and customs of commerce, and there is 
nmch évidence that thèse include a liability to service, aï least in 
France. While, on the other hand, there is no évidence whether such 
liability extends under the law of Erance to suits outside of l'rance, 
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I ought not assume that the courts of New York wiil certainly say 
that it does not, and surely not that the plaintiff does not believe so. 

In a case so doubtful, where the validity of a iudgment against the 
corporation would at best hâve been of very doubtful validity extra- 
territorially, even before Riverside, etc., Mills v. Menefee, supra, I 
should suppose that the plaintifif might well think bis case would stand 
better if he got judgment in addition against the liquidator. T believe 
that tobe the fact, though how far he will succeed I cannot tell. Even 
if I thought that judgment certainly valueless elsewhere, it wotdd make 
no différence, unless I thought in addition that the state courts would 
not grant it for such effect as it might bave. 

Motion to remand granted. 

Motion to dismiss itself dismissed for lack of junsdietion, but of 
course without préjudice. 



HILL et al. v. IIILL et al. 

(District Court, E. I). Arkiuisas, E. I). Mardi 20, lOlC.) 

Ko. 370. 

1. IToMESTEAi) (g=^ll;j(2) — Validity of Mortgaoe— Law Goverxino — Chan-ge 

IN GONKTITUTIOX OF St.ATE. 

The validity of a mortiîase of homesteatl lanrts exeented in Arkansas 
wliile the Constitution of IStîS of that state was in force, which differs 
materially from the Constitution of 1874, must be determined by the 
earlier instrument. 

[Kd. Note. — For other cases, see Homestead, Cent. Dig. §§ 186-190; Dec. 
Dig. €=115(2).] 

2. CoDBTs <S=33(J(i(l) — I)ecisios.s or State Courts— State Constitution— 

Construction by Fédéral Court. 

The décisions of tUe Suprême Court of the state of Ar!-;ansas, constru- 
ing its Constitution, are conclusive on a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §S 956, 957, 9G7; 
Dec. Dig. <g=5.3()()(l).] 

,S. Homestead ©=115(2) — Validity of Moktgage — Constitution ce Akkak- 

SAS. 

TJuder Const. ArU. 18CS, art. 12, § 2, providing that hereafter the home- 
stead of any résident of the state who is a niarried man or the head of 
a family shall not he incuiuhered in any maiiner vvhile owned by him, 
with exceptions, a liushand's uiortgage of hls homestead, though joined 
in by his wife, was void. 

[Ed. Note.— For other cases, see Homestead, Cent. Dis. §§ 186-190; Dec. 
Dig. <3=115(2).] 

4. Homestead (®=>115(2) — Incumbrance — Necessity to Cl.\im Exemption — 
Statute. 

Sess. Acts Ark. 1871, p. 285, entitled "An act to regulate the practice in 
the matter of exemption of protierty from exécution under final process," 
was intended to apply only to exécutions, and the head of a tamily, who 
falled to daim his land as a homestead in conformity with the statute 
before sale thereof was made under power contained in his mortgage, did 
iiot lose his homestead right ; his incumbrance being void under Const. 
1SC8, art. 12, § 2. 

[Ed. Note. — For other cases, see Homestead, Cent. Dig. §§ 186-190; Dec. 
Dig. <S=115(2).] 

<S=3For other cases see same topic & KBY-NUMEER in ail Key-Numbered Digests & Inde-Kes 
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At Law. Action by Mary M. Hill and others against Will Hill and 
others. On demurrer to défendants' plea. Demurrer overruled. 

This is an action in cjectment, instltuted by tlie plaintiffs to recover cer- 
tain lands lylng in the connty of Phillips, state of Arkansas. Tlie plaintiff's 
claim to be the owners of the lands by certain mesne conveyances, herein- 
after more fully set eut. The original défendants are tenants of the chil- 
dren and heirs of John R. Williams, deceased. ïhey were not made parties 
originally, but by leave of the court were made parties défendants, elaiininj; 
to be the real owners of the lands. 

The plaintitïs claim ownership of the lands as follows: That on April 9, 
1873, one John R. Williams was the owner in fee simple of the lands in con- 
troversy, and certain other lands, constltutlng a large plantation. Being in- 
debted to a mercantile firm, doing luisiuess nnder the name of Hill, Fon- 
taine & Co., he executed a deed of trust, in the nature of a mortgage, to Na- 
poléon Hill, as trustée, to a large plantation, of which the land in controversy. 
comprising 160 acres, was a part. The mortgage contained a power of sale 
upon default. Having made default in paynient ot the debt intended to l)e 
secured by this mortgage. the trustée. Xisiioleon Hill, sold ail the lands cov- 
ered by the mortgage on April 20, ]S75, and the plaintifCs claims under this 
sale. 

The complaint also allèges that on March 7. 1S74, after the exécution of 
the mortgage. but before the sale ynder the foreclosure by the trustée, the 
mortgagor, John R. Williams, filed in the office of the circuit clerk and ex o(- 
ficio recorder of l'hillips county, a schedule of homestead, wherein he claimed 
the lands now in controversy as a homestead. 

The com))laint furfher alleg(is that at the time of the exécution of the- 
mortgage, and j)rior tiiereto, the said John R. Williams was a marrled man 
and the head oif a family ; that he died in Xovember, 1879, leaving survlving 
him bis wife and a nnnilier of children; that after tlie sale of the lands under 
the mortgage by the Irustee, the mortgagor remained in possession of the prop- 
erty described in tlie schedule of homestead, and which are the lands in con- 
troversy. and after liis death bis widow and children continued in the pos- 
ses.sion of the hoinest(>ad ; that in October, 1013, the widow died; and that 
since tben the défendants hâve continued in possession as tenants of tlie 
hoirs of John lî. Williams. 

This action was insfifuted on November 29, 1915. 

The heirs of John H. Williams, after having been made parties défendants 
to this action, filed an answer, and among other pleas set up the following: 
"Tliey say that at the time of the exécution of the deed of trust by the said 
John R. Williams to Napoléon Hill as trustée, on the 9th day of April, 1873,. 
the said John R. Williams was a married man and the head of a family; tliat 
he resided upon the lands sned for herein; and, said lands being his home- 
stead, they allège that said deed of trust, so executed to the said Napoléon 
Hill, as trustée, was, under the Constitution of 186S, null and void, and that 
no title passed from the said John R. Williams to the said Napoléon Hill as 
trustée. They further state that no title having passed to the said Napoléon 
Hill as trustée under said deed of trust, none iiassed to said plaintiffs by 
reason of the mesne conveyances arising from the foreclosure of the same, but, 
on the contrary, they say that the title remained vested in the said John R. 
Williams, and after his death in his heirs at law, thèse défendants, who are 
now the sole and absolute owners of thèse lands sought to be recovered by 
the plaintiffs in this action." 

To tliis plea the plaintiffs hâve filed a demurrer, alleging that thèse alléga- 
tions do not constitute a défense to the action. 

The Constitution of the state of Arkansas in force at that time was the 
Constitution of 1868, which continued in force until October 30, 1874, when 
the présent Constitution of the state was adopted. That Constitution contained 
the following provisions: 

Article 12. Kxempted Property. 

"Sec. 2. Hereafter the homestead of any résident of this state who is a mar- 
ried man or head of a family shall not be incumbered In any manner while 
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owned by him except for taxes, laborers' and meclianles' liens and securlties 
for the purchase money thereof . 

"Sec. 3. Every houiestead not exceedmg one huudred and sixty acres of 
land, and the dvvelling and appurtenauces thereou, to be selected by the own- 
er thereof, and not In any town, city or village, or in lieu thereof, at the op- 
tion of the owner, any lot in any city, town or village, with the dwelling and 
appurtenauces thereon, owned and oecupied by any résident of thls state, 
and not exceeding the value of five thousand dollars, shall be exempted from 
sale on exécution or any other final process from auy court ; but no proper- 
ty shall be exempt from sale for taxes, for the payaient of obligations eon- 
tracted for the purohase of said promises, for the érection of improvements 
thereon or for labor performed for the owner thereof. Provided, that the 
beneflt of the homestead herein provided for shall not be extended to per- 
•sons who may be indebted for dues to the state, eounty, townshlp, school or 
other trust funds. 

"Sec. 4. If the owner of a homestead die, leaving a widow, but no ehlldren, 
the same shall be exempt, and the rents and profits thereof shall accrue to her 
beuefit during the tlme of her widowhood, unless she be the owner of a home- 
stead In her own right. 

"Se<,'. 5. The homestead of a family, after the death of the owner thereof, 
.slial! be exempt from the payment of bis debts, in ail cases, during the minor- 
ity of bis children, and also so long as bis widow shall remain unmarried, un- 
less she be the owner of a homestead in her own vight." 

H. R. Boyd, of Memphis, Tenn., for plaintiffs. 
Moore, Vineyard & Satterfield and Fink & Dinning, ail of Helena, 
Ark., for défendants. 

TRIEBER, District Judge (after stating the facts as above). [1] 
The mortgage under which plaintifïs claim title having been executed 
while the Constitution of 1868 was in force, and which differs ma- 
terially from the présent Constitution, the validity of the mortgage 
must be determined by that instrument. 

[2] The question raised by the demurrer involving the construction 
of the Constitution of the state of Arkansas, it is conceded by both 
parties that the décisions of the Suprême Court of the state constru- 
ing it are conclusive on this court. 

On behaJf of the plaintifïs it is claimed that, unless the owner of 
lands oecupied as a homestead claimed the same in conformity with 
the provisions of the act of the General Assembly of the state of 
Arkansas, approved March 28, 1871 (Session Acts Arkansas 1871, p. 
285) before the sale was made under the power of the mortgage, the 
homestead right is lost, and the sale passes a perfect title to the pur- 
chaser at that sale. It is also claimed that the homestead right, in 
case of a mortgage, gives the owner thereof only the right of posses- 
sion during his life, and after his death to his widow for life and his 
children during minority, and as the widow is dead, and ail the chil- 
dren hâve attained their majority, the purchaser at the foreclosure 
sale and his grantees are entitled to the possession of the lands. On 
the other hand, the défendants contend that under the Constitution 
of 1868 a mortgage of a homestead was absolutely void, and passed 
no title whatever to the mortgagee or his assigns. 

The plaintifïs rely upon Norris v. Kidd, 28 Ark. 485, and the cases 
which follow the rule established in that case. But Norris v. Kidd 
does not construe section 2, of art. 12, of the Constitution, but sec- 
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tion 3 of this article, which applies solely to sales under exécution, or 
any other process from a court, and not to mortgages. This was ex- 
pressly decided by the Suprême Court in Frits v. Frits, 32 Ark. 327, 
332. In that case an action was brought to foreclose a mortgage, and 
the plea was interposed that it was a homestead, and for that reason 
the mortgage was void under the Constitution of 1868, which was 
in force at the time of the exécution of the mortgage. On behalf of 
the mortgagee, it was there claimed that the plea was defective in not 
alleging that appellant had scheduled the lands claimed as a homestead. 
as required by the act of 1871, citing Norris v. Kidd. The court, in 
overruling this contention, held : 

"ïhat case [referriiif; to Norris v. Kidd] is luililie the one iiow beforc ns, iii 
that the olaimant pennitted the laiid to be sold under un exécution issued ujion 
a judgment, witlioat scliedwling the pro)>erfy us rwiuired by the statiile 
(Gaiitt's Disest of the Sratutes of Arknnsas, § L'O.'iô, «iiicli is the act of Marcb 
28, 1S71), and afterwards tlie homestead claim was set up us a défense to un 
action of ejectnient by tlie purcliaser, and \\:\h lield to lie too hite. liere 1lie 
lioniestead claim was properly interposed in the answer to the bill to forec!os(> 
the niortHa^L:", and condenm the lands to be sold to sutisl'y the debt." 

And the court held that under the provisions of the Constitution of 
1868 a mortgage on a homestead, except for taxes, laborers" and me- 
chanics' liens, and purchase money is void. 

[3] That a mortgage, even if the wife joins in it, executed while 
the Constitution of 1868 was in force, as is the case in the case at bar, 
is absolutely void has been uniformly held by the Suprême Court of 
Arkansas. As that Constitution was only in force for six years, the 
décisions on this subject are more numerous than might be expected, 
and they are ail to the effect that a mortgage on the homestead is in- 
valid. The first case decided was Harbison v. Vaughan, 31 Ark. 15 
(without an opinion, except, "Mortgage of homestead under the Con- 
stitution of 1868 is invalid"). Other cases in v/hich the same conclu- 
sion was reached are Frits v. Frits, supra : Sentell v. Armor, 35 Ark. 
49; Klenk v. Knoble, 37 Ark. 298, 304; Webb v. Davis, 37 Ark. 551, 
555 ; Sims v. Thompson, 39 Ark. 301 ; Brown v. Watson, 41 Ark. 
309, 313. Jn the last case it was held: 

"What this court has so oftcn asserted as to niake any further assertion of 
it «nnecessary in the rc];orts is that a mortsu,-e or a deed of trust, or any at- 
tenipted incimibrance on u homestead, other tliau tliose excepted in tlie Con- 
stitution, is void." 

In Webb v. Davis, supra, the mortgage contained a provision "thaï 
said property is not our homestead, and forms no part thereof, and 
we do not claim it as much." In the proceeding to foreclose this mort- 
gage the plea of homestead was set up, and the court held that the 
plea was good. The court said : 

"The fact that any of thèse lots wereor were not the homestead of api)ellees 
dep<inded not upon any récitals, statemeuts, stipulations, or covcnants contain- 
ed in tlie mortsase. Tlie uctual use and occupation as a home and resid(>nce 
constituted the homestead, and could only be slio\vn by extrinsic évidence. 
* * * Any récitals, stutenients, stipulations, or covenants iiic'orporated in 
the mortgage to jtrevent the pleading or provlug this fact, or having that ef- 
fect, if any, according to the légal consti'uetion thei'eof, were in violation of 
the Constitution in force at the tinie of its exécution (rel'erring to the Cousti- 
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tutioii of 1868) and agalnst its policy, and are vold. • ♦ * xhe fucts stuted 
in the answer are suHlelent to constitute a défense." 

To the same effect is Klenk v. Knoble, supra. In that case the 
court said: 

"It wonld be mère cliild's play to enable the lender to nentralize tliat [re- 
ferring to t-he prohibition against mortgaging the homesteadj by exaeting from 
the borrower a statement in the instrument, denying the cliaracter of the 
in-operty, and then closing his mouth by an estoppel." 

[4] The act of 1871, which was construed in Norris v. Kidd, digest- 
ed as section 2635 of Gantt's Digest of the Revised Statutes of Ar- 
kansas of 1874, shows clearly that it was only intended to apply to 
exécutions, as was held in Frits v. Frits. This is conclusively shown 
by the title of the act, which was "An act to regulate the practice in 
the matter of exemption of property from exécution on final process.'' 
The Constitution of 1868, art. 5, § 22, provided : 

"No Act shall euibraee more than one subject, which shall be enibraced in 
its title." 

So, while m the absence of such a constitutional provision the title 
would not be considered as a part of the act, under a provision like 
that contained in the Constitution of 1868, the title of an act is of 
great importance in determining the intention of the Législature. 
Cooley on Constitutional Limitations (7th Ed.) p. 202 ; Sedgvifick on 
Construction of Statutes (3d Ed.) p. 40. 

In view of the uniform rulings of the Suprême Court of Arkansas, 
there can be no donbt that a mortgage executed on a homestead while 
the Constitution of 1868 was in force was absolutely void, and passed 
no title. This conclusion makes it unnecessary to détermine the effect 
of the filing by Williams of the schedule of homestead after the ex- 
écution of the mortgage and before the sale under the mortgage. 

The demurrer is overruled. 



SJIITlIîSOX V. RO.NEf). Limited. 
(District Court, E. D. Xew Yorl<. .March 11, 1010.) 

1. CoiiRTS ©=3274 — TJNiTEn States Courts— .7 uklsdictio^; — Actions Aoatnst 

Aliens. 

A Britisb corpoi'ation can be sued in a United States court only in a 
district where it can be validly served. 

[lld. Note. — For other cases, see Courts, Cent. Dig. § 814 ; Dec. Dig. >©=> 
274.] 

2. Courts <3=>27ti— Uxited States Court.s— .TuRismcTiox— Waiveb of De- 

l'IKCTS. 

As under Act March S, 1S87, c. 37?,, 24 Stat. 552, as amended by Act 
Aug. 1,'î. 1888, c. 80(i, 25 Stat. 43;!, givlng the Circuit Courts .iurisdictioii 
of suits involviiig controversies betweeu citizens of a state and toi'eigti 
states, citizens, or subjects, the District C'ourts generally bave jurlsdictioii 
over any case lietween an alien and a citizen of any state, the right of ai; 

®::3For other cases see same topic & KEY-NUMBER In ail Key-Numberetl Dlgests & indexes 
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allen to objeet to the place of suit or to any dofect In the service can be 
waived. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 815 ; Dec. Dig. <^=5 
<S=>276.] 

s. coepoeations ©=5068(7) — fobeigs^ corporations — actions — service of 
Process. 

The managing director of an English corporation, vplille In the United 
States upon a pleasure trip, negotiated witli parties seeliing to enter intc 
business relations witli the conioratiori, but conflned his aetivities to pre- 
liminary negotiations, leaving the maklng of any contraet to the corpora- 
tion in lîlngland. The corporation owned stock in a New York corporation 
conducting a somewJiat similar business, Imt left ordinary busineiss trans- 
actions to tlie New York conioration as within its terrltory. Hcld, that 
process in a suit on a cause of action arising some tiine previously in 
connection with transactions in England between plaiutifC and the cor- 
poration could not be served on sucli managing director wliile so in tlie 
United States, as the corporation was not conducting business, and had 
no place of business witliin the district, so as to justify sucli service. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2613 ; Dec. 
Dig. <S==>008(7).] 

4. (jokpoeations <g=^(!(!s(7) — foiuoign corpol.'ations— actions— service of 

Process. _ 

A forelgn coriKiration could not objeet to the ser^'ice of process upon an 
oflicer while within a district, if wliile in such district, upon tlie priuiary 
purpose of a pleasure trlp, lie exercised his ofticial connection with the 
Company in the conduct of its ordinary business and was served in such 
capacity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2613 ; Dec. 
Dig. ©=668(7).] 

5. Corporations ©=3042(6) — Foreiqn Corporations— Actions— Service of 

Process. — "Engaged in P>usiness fob Corporation" — "Regulab Place 
of Business" — "Office for Transaction of Business." 

The making of a contraet or entering into business relations with a par- 
ty within the boundaries of any certain district may render the terms of 
that contraet subject to the laws of the jurisdiction, and in so far as an 
officer or agent of the corporation was eoucerned with the making of such 
a contraet lie would be "engaged in business for the corporation" ; but the 
liotel or other casual place in wbieh the transaction miglit be had could 
not be construed as a "regular i>lace of business," nor "office for the 
transaction of business" of the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 2526; De<^ 
Dig. ©:r>042(0).] 

6. Corporations <S=>(U2(0) — Foreion Corpoe.'Itions — Actions- — Service of 

Process — "Doin <; Bi:siness." 

The inere taking advantage of casual présence in a giveii locality, and 
the direct interview or arranging for business by word of nioutli rather 
than letter or teleiihone, would not constitute "doing business" by a for- 
elgn corporation and the maintenance of a place of business, unless the 
circumstances indicated that the coi'poration was entering upon the aetual 
conduct of business in tlie mercantile sensé, in the place where the ne- 
gotiations were had, and that the appearance of accidentai or casual coïn- 
cidence and negotiation was but a subterfuge or cloak. 

[Ed. Note. — For other cases, see Corporations. Cent. Dig. § 2526; Dec. 
Dig. ©=»642(0). 

For other définitions, see Words and Plirases, First and Second Séries, 
Doing Business.! 

t@=3For other easea see sanie topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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7. CORPOKATIOXS ©=3642(1) — FOBEIGN CORPORATIONS ACTIONS — SERVICE OP 

Process — Doi.vo Business. 

To be doiug busiuess in a jurisdiction the business donc by a foreign 
corporation niust be such in character and extent as to warrant tbe in- 
ferenee that it bas subjected itself to the jurisdiction. 

[Ed. Note. — For other cases, see Cori)orations, Cent. Dlg. §§ 2520, 2521 ; 
Dec. Dig. <S=>642(1).] 

8. Corporations <@=>674 — Foreign Corporations — Actions — Service of Pro- 

cess. 

Whether a foreign corporation is conducting business and bas a suffl- 
dently deflned place of conducting business to justlfy the United States 
courts in holding that It has been found and is liable to service wlthin the 
district is primarily a question of fac-t, and tbe légal position rests upon 
the détermination of this question of fact. 

[Ed. Note. — For other cases, see Corporations. Cent. Dig. |§ 2651, 2(i.52 ; 
Dec. Dig. tS=674.] 

At Law. Action by William C. Smithson against Roneo, Limited. 
Service held void, and action dismissed. 

Nicholas W. Hacker, of New York City, for plaintiff. 
Parsons, Closson & Mcllvaine, of New York City, for défendant, 
appearing specially. 

CHATFIELD, District Judge. [1] The défendant is a corpora- 
tion of Great Britain. It can be sued in a United States court only 
in a district where it can be validlv served. In re Louisville Under- 
writers, 134 U. S. 488, 10 Sup. Ct. 587, 33 L- Ed. 991 ; In re Hohorst, 
150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211; Barrow Steamshii> 
Co. V. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964. 

[2] The right to object to the place of suit (or any defect in serv- 
ice) can be waived, as the United States District Courts generally 
hâve jurisdiction or power of removal over any case between an alien 
and a citizen of any state. Chapter 373, Act March 3, 1887, as cor- 
rected by chapter 866, Act Aug. 13, 1888. 

In this case the défendant has objected from the outset, appearing 
specially for the purpose, to the exercise of jurisdiction by the court 
over the défendant, on the ground that the défendant has not been 
validly served. The summons was served upon a person who sufifi- 
ciently represented the corporation, if it was doing business within 
the state. Brush Creek Coal & Mining Co. v. Morgan-Gardner Elec- 
tric Co. (C. C.) 136 Fed. 505. 

[3] It appears that this person, who was the managing director 
(that is, the officiai head of the corporation under the English law). 
was in the United States upon a pleasure trip. While hère he looked 
into certain matters or had certain negotiations with some four par- 
ties who were seeking to enter into business relations with the de- 
fendant corporation. In each instance this managing director ap- 
parently confined his activities to preliminary discussion or negotia- 
tions, and carefully left the making of any contract for formai action 
by the corporation in England. 

It appears from the record that the défendant corporation owned a 
certain amount of stock in a New York corporation, which main- 

®=>For other cases see same topic & KEY-NUMBER in ail Kcy-Numbereil Digests & Indexe* 
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tained an office hère and conducted a somewhat similar business. The 
défendant left the ordinary business transactions to the New York 
corporation, as within its territory. Under such circumstances, it 
could not be said that the manas^ing director was improperly enticed 
within the state, or that he was brought hère undcr compulsion. Com- 
mercial Mutual Accident Co. v. Davis, 213 U. S. 245, 29 Sup. Ct. 
445, 53 L. Ed. 782; Fitzgerald Const. Co. v. Fitzgerald, 137 U. S. 
98, 11 Sup. Ct. 36, 34 L. iËd. 608. 

[4] Nor could the défendant object, if while hère upon the primary 
purpose of a pleasure trip, he exercised his officiai connection with 
the Company in the conduct of its ordinary business, and was served 
in such capacity. But if the company did no business in the usual 
course in the state of New York, if it maintained no office, and if 
it carefully observed the rights of the New York corporation, so as 
to leave to the New York corporation ail business within this state, 
a différent situation is presented. 

A corporation bas been held not to be doing business, in the sensé 
of maintaining- a regular place of business and bcing liable to serv- 
ice, where the Inisiness is really that of anothcr corporation which it 
Controls. l'etcrson v. Chicago, llock Island & Pac. Rv., 205 U. S. 
364, 27 Sup. Ct. 513, SI L.' Ed. 841; Conley v. Mathieson Alkali 
Work-s, 190 U. S. 406. 23 Sup. Ct. 728, 47 L. Ed. 1113. 

[5] The making of a contract or entering into business relations 
with a party, within the boundaries of any certain jurisdiction, may 
render the terms of that contract subject to the lavvs of that jurisdic- 
tion, and- in so far as an officer or agent of the corporation was con- 
cerned with the making of such a contract he would be engaged in 
business for the corporation. But the hôtel, train, attorney's office, 
or casual place in which such transaction might be had, could not be 
construed as a regular place of business, nor as an office for the trans- 
action of business, of the défendant corporation. 

[6] Nor would the mère taking advantage of casual présence in 
any given locality, and the direct interview or arranging for business 
by word of mouth, instead of by letter or téléphone, constitute the 
doing of bitsiness and the maintenance of a place of business, unless 
the circumstance indicated that the corporation was entering upon the 
actual conduct of business, in the mercantile sensé, in the place where 
the negotiations were being had, and that the appearance of acci- 
dentai or casual coincidence and negotiation, through the physical 
présence of the two parties at the same spot, was but a subterfuge or 
cloak to cover the real facts. 

[7] The business done by a foreign corporation must be such in 
character and extent as to warrant the inference that it bas subjected 
itself to the jurisdiction. St. Louis S. W. Rv. v. Alexander, 227 U. 
S. 218, 33 Sup. Ct. 245, 57 L. Ed. 486, Ann. Cas. 1915B, 77. In the 
présent case the plaintiff is seeking to bring suit upon a cause of ac- 
tion arising some time before, in connection with transactions in 
England, between the plaintiff and the défendant corporation. To 
hold that the défendant corporation may be sued in the United States, 
because the managing director took up certain business for it per- 
sonally while traveling in this country, instead of conducting that 
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business by letter, is impossible, under the authorities. The case of 
St. Louis S. W. Ry. v. Alexander, supra, présents an entirely dif- 
férent state of facts. 

[8] If tlie negotiations or business talks had tal<en place upon a 
train between San Francisco and New York, claim might be made 
that the défendant corporation vvas doing business in every district 
through which the train passed. Certainly it would hâve no property 
résident in that district, and would hâve no established place of busi- 
ness, nor any office. This indicates that the question of law, as to 
wdiether a corporation is conducting business and has a sufficiently 
defined place of conducting business to justify the United States 
courts in holding that it has been found and is liable to service within 
the district, is primarily a question of fact, and that the légal position 
rests upon the détermination of this question of fact. 

In the présent case, even though the défendant is thus able to ap- 
pear specially and to avoid the litigation of the alleged causes of ac- 
tion urged against it by a résident of this country, it must be found 
that the défendant has not conducted business nor established a place 
of business within this district, in such a way as to justify service of 
process upon one of its officers, who vvas, in pursuance of a precon- 
ceived plan, taking up certain business matters while incidentally in 
the city of New York. 

The service will be held void, and the action dismissed. 



VANE et al. v. A. M. WOOD & CO., Inc., et al. 
(District Court, S. D. New Yorl;. February 15, 191G.) 

1. SUIPPINO ©=5150— FEEIGirT — LlABIUTY OF CONSIGNEE. 

A consignée, wlio recei^-es a cargo iiuder a bill of lading wliicli eontains 
an agreement tliat he sliall pay tlie freiglit, becomes personally liable 
tlierefor; but his liability is liuiited to the aniount for whieti the ship has 
a lien, and where under a charter the shii) is to be paid a per dlem frelght 
he is liable therefor only up to the time when his goods are discharged. 

[Ed. Note.— For other case.s, see Shipplng, Cent. Dig. §§ 225, 226, 511 ; 
Dec. Dig. <3=>150.] 

2. SiiippiNG <S=3l47 — Freight — Liability of Siuppeb. 

A shipi)er, whose contraet is with a charterer, and who had no knowl- 
edge of the charter and did not receive the bill of lading, whieh referred 
thereto, is not liable for freight in accordance with its terms; but the 
extent of his liability is determined by his own contraet with the char- 
terer. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 500, 506, 507 ; 
Dec. Dig. <S=147.] 

In Admiralty. Suit by William B. Vane and others against A. M. 
Wood & Co., Incorporated, and the American Smelting & Refining 
Company. Decree for libelants. 

This is a libel in personam for the recovery of freight upon a voyage of 
the schooner Fannie H. Stewart, of Cambridge, Jld., froin Baltimore to Pertli 
Amboy and back to Chesapeake Bay. The libelants chartered the vessel to 

@=sFar other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
231 F.— 23 



354 231 FEDERAL REPORTER 

one Anthcmy McGarvey for the voyage in question, to earry a complète cargo 
of pyrites dnders at a hlre of $20 per day for every day from the day the 
vessel reported ready to load cargo in Chesapeake Bay uutil ber return. The 
yessel reported at the place stated in the charter party on June 6, 1914, and 
cleared on June 8th with a fuU cargo o( pyrites cinders, whleh had been ship- 
ped by the respondent A. M. Wood & Ce, and was consigned to the other re- 
spondent, American Smeltlng & Refining Company. The vessel arrived at 
Perth Amboy on June 26th and delivered her cargo to the American Smelting 
& Keflning Company, returning to Chesapeake Bay about July 19th. The 
libelants claim freight for 44 days, $880, together with towing charges of $56, 
and give crédit for $200 pald. The charterer, McGarvey, made a contract 
with the respondent A. M. Wood & Co. for the carriage of pyrites as referred 
to, and A. M. Wood & Oo. had previously sold the cargo to the American Smelt- 
ing & Eeflnlng Company at "$1.90 per gross ton f. o. b. barge alongside dock, 
your -Works, Perth Amboy." When the cargo came on board the Fannie H. 
Stewart, the master, Clyde Elliott, issued a bill of ladlng in usual form, with 
the foUowing clause: "To be delivered In Uke good order and condition at 
aforesald port, Perth Amboy, N. J., • • • unto American Smelting & Re- 
fining Company, or assigns ; he or they paylng the freight for the said goods 
at the rate of freight and ail conditions as per charter party." This bill of 
ladlng was given by the master to the American Smelting & Reflning Company 
after the ship reached Perth Amboy. The company received it and thereafter 
dlrected the loadlng to prooeed. This was on the 26th of June. After the 
cargo was partly unladen, the captain, Elliott, demanded his freight, whereat 
the American Smelting & Reflning Company communicatcd with A. M. Wood 
& Ce, who thereupon pald the amount of freight due to McGarvey under their 
contract of carriage with him, which amounted to about $400; McGarvey 
promising to pay the vessel's freight out of the sum thus pald, a promise which 
he performed only to the extent of the $200 credited by the libelants. 

George Whitefield Betts, Jr., of New York City, for libelants. 

Chauncey I. Clark, of New York City, for respondent A. M. Wood 
& Co., Inc. 

Qetus Keating, of New York City, for respondent American Smelt- 
ing & Refining Co. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1 ] The American Smelting & Refining Company is certainly 
liable for a certain amount of the freight. It has been held for many 
years that a consignée, who receives goods under a bill of lading which 
contains an agreement to pay freight, is personally responsible for the 
freight. The theory is that the acceptance of the goods under the bill 
of lading is évidence of an agreement by the consignée to be bound in 
accordance with its terms. Cock v. Taylor, 13 East, 399; Sanders 
V. Vanzeller, 4 Q. B. 206; Moeller v. Young, 25 L. J. Q. B. at page 96. 
The American cases accord, although the reason for the rule is not al- 
ways stated. Certain Logs of Mahogany, 2 Sumner, 589, Fed. Cas. 
No. 2,559; Phila. & Reading R. R. v. Barnard, 19 Fed. Cas. 478; 
Shaw V. Thompson, Fed. Cas. No. 12,726. The rule has, however, been 
stated as an absolute légal liability. Union Pac. R. R. Co. v. American 
Smelting & Refining Co., 202 Fed. 720, 121 C. C. A. 182. And this 
apparently is the effect of the English Bills of Lading Act, 1855 (18 & 
19 Vict. c. 111, § 1). 

It is not important for this case to décide which doctrine is correct, 
for there is no question hère of the American Smelting & Refining 
Company's implied undertaking to pay the freight. The real question 
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at issue is the extent of the obligation. As the charter party was at 
the rate of $20 per day, and the f reight under ail the authorities was 
earned de die in diem, there had been earned only so much as had ac- 
crued by the lapse of time up to the 27th of June, together with the 
towing charges. The rest of the freight was to be earned in the fu- 
ture. There is no doubt, I think, that the master could not hâve held 
the cargo under a lien for more than the freight due up to that time. 
Foster v. Colby, 3 H. & N. 705; Thompson v. Small, 1 C. B. 328; 
Alsager v. St. Katherine's Docks, 14 M. & W. 794. The question, 
therefore, dépends on whether the implied agreement should be inter- 
preted as commensurate with the lien, or whether it should be interpret- 
ed as an absolute agreement to pay the full amount of freight, even 
though it had not yet been earned at the time of delivery. Justice 
Story, in Certain Logs of Mahogany, said obiter that the agreement 
would be implied, even where there was no lien ; but it was quite un- 
necessary for the disposai of that case. He had before him the ques- 
tion of lien, and lien only, the voyage was complète, the charter mon- 
ey was a lump sum down, and had ail been earned at the time the lien 
was asserted. It is true that he held the inward cargo for both out- 
ward and inward freight ; but it was not necessary for him to dispose 
of the question which his dictum refers to, and he obviously did not 
give it the same considération as the other points which had arisen. 

In White & Co. y. Furness, Withey & Co., [1895] A. C. 40, the 
House of Lords decided, however, that the liability in such a case dé- 
pends upon the existence of the owners'. That was a case where, un- 
der the statute, the consignée had deposited money to pay the lien in 
the hands of the warehouseman, who acted as stakehokler. A ques- 
tion afterwards arose as to the amount of the freight, and the owner 
sued the consignée, disregarding the deposit of the lien. The House of 
Lords held, reversing the Court of Appeal, that, where the consignée 
under such a bill of lading accepts the goods, the whole transaction is 
évidence of an undertaking, but that it dépends upon the existence of 
the lien, and since, under the statute, the lien ceased with the deposit, 
there could be no implied liability. Àlthough this is not binding upon 
me, it is of the highest authority, especially in matters concerning ship- 
ping, and I bave been referred to no case which holds to the contrary. 

The main importance of importing such an agreement rests in the 
fact that it enables ships to discharge their cargo without the embar- 
rassment involved in protecting the lien, provided the owners are sat- 
isfied with the consignee's solvency. The considération for the agree- 
ment is the release of the lien, and there seems no reason in justice to 
suppose that the consignée means to agrée to pay more than so much 
as is necessary to release his goods. By paying down the lien at once 
he could compel the owner to deliver, and could, indeed, sue him for 
trover if he does not. Foster v. Colby, supra; Thompson v. Small, 
supra. Why, then, should it be supposed that he intended to pay more 
than was necessary to release his goods ? It seems to me clear that to 
impose larger liability upon him is not reasonable. I think, therefore, 
that the liability of the American Smelting & Refining Company ex- 
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tends to only so much freight as was earned up to the final discharge 
of the vessel, together with her towing charges up to that time. 

[2] The question then arises of the Habihtj- of the shipper, A. M. 
Wood & Co. That the shipper is himself liable for freight when he 
ships the goods is well settled law, where there is no charter party. 
Fox V. Young, 40 L. J. Exch. 259. Moreover, this obligation, at least 
in the absence of a cesser clause, endures after the consignée bas ac- 
cepted delivery, because the clauses in the bill of ladi' - imposing lia- 
bility upon the consignée are for the protection of the owner, and not 
of the shipper. Shepard v. De Bernales, 13 East, 565; Donnett v. 
Beckfard, 5 B. & Ad. 521. The question thus arises, however, wheth- 
er, when the shipper, as hère, never received the bill of lading, and 
when there was a charter party outstanding between a third person 
and the owner, of which the shipper never had notice, the same law 
arises. 

I see no basis for the construction of any such obligation. In the 
case of the consignée, as I bave already stated, the contract arises 
from his acceptance of the bill of lading, containing, as it does, an 
agreement that he shall pay freight, as per the charter party. But the 
shipper in this case had received no bill of lading and niade no such 
agreement, unless it is to be imported from the mère fact of placing 
his goods on board the ship. There is good reason for importing such 
an agreement where he deals only with the ship, and not with the char- 
terer; but in this case he dealt with the charterer, under a spécifie 
agreement which limited his obligation by its own terms. I see no rea- 
son in such a case to imply any agreement to pay any part of the hire 
reserved in the charter. Had the shipper actually received the bill of 
lading, an entirely différent situation would hâve arisen. 

The remaining question is whether the American Smelting & Refin- 
ing Company can throvi' the loss upon the shijiper, A. M. Wood & Co.. 
There seems to be little doubt that in fact A. M. Wood & Co. must, in 
the final event, bear the loss, for the reason that under the contract be- 
tween itself and the American Smelting & Refining Company it agreed 
to deliver the goods f . o. b. Perth Amboy. There is, however, a tech- 
nical difficulty involved, due to the fact that the American Smelting 
& Refining Company bas not filed any pétition against A. M. Wood 
& Co. for this leave. In order to grant such relief there must be some 
such pétition and demand, and A. M. Wood & Co. must hâve an op- 
portunity to be heard on that question. 

As a resuit, therefore, the libelants may take a decree against the 
American Smelting & Refining Company for the sum above stated, 
and the American Smelting & Refining Company may file a pétition 
against A. M. Wood & Co., which A. M. Wood & Co. will hâve leave 
to answer, if so advised. Upon that pétition and answer the case 
will corne on again upon the existing proofs and any others which the 
parties may présent for disposition of that pétition. It may be, how- 
ever, that À. M. Wood & Co. will agrée that it bas no défense against 
the American Smelting & Refining Company, and will consent that a 
decree can go against them, in which case the decree will read against 
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both American Snielting & Refining Company and A. M. Wood & Co., 
with a direction that process shall issue first against A. M. Wood & 
Co. and no process against the American Smelting & Refining- Com- 
pany unless on failure of satisfaction. 

The iibelaiit may hâve one bill of costs against both respondents. 
The payment made by McGarvey to the libelants eut of the money 
which A. M. A^'ood & Co. paid him may be marshaled against so much 
of the whole charter hire as was earned on tlie return trip. It was a 
payment made l)y McCarvey withotit attribution, and gave tlie owners 
the right to apply it as they chose. 



SCOTTEN et al. v. ROSENr.IJJM et al. 
(I)istrift Court S. I). New York. February 2S, lOlG.) 

1. PlEADINO <à=;38(2) — l'LEADINO CONCI.i:STO.\ "WliONGLY." 

A biU of review, aile;-iu,<; that defciidanf^: attorney "wroiigly" entered 
the judsi'ient, plen<kKl merely a foaelu.sioii of law. 

f]']d. Note. — For other cases, see l'ieadina, Cent. Dig. § l'i ; Dec. Dig. 

©=>S(2).] 

2. Equity ©=3447(2) — BiLi. op Revtew — Newly Discovered Evidence. 

A biïl oï review for uewly di.siiovered évidence, whicli does not show 
évidence that would support a différent conclusion, Is insudicient. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § ]0Î)3; Dec, Dig. 
<S='447(2).J 

3. Eqtjiïy cg=3447(4) — Hii.i. of I{eview — Grol'nd.s — Newly Discovehed Evi- 

dence. 

A bill of review for newly discovered évidence will not lie where the 
évidence was availai le at the time of trial. 

[Ed. Note. — F<H- other cases, see Etpiity, Cent. Dig. § 10(14 ; Dec. Dig. 
G=>447(4).] 

4. Di.SCOVERY <S::=>5 — DiSCOVERY OF DOCUMENTS — DeLAY UNTIL AF"TER JdDG- 

MENT — r^XCtïSE. 

It was never jwssible for a ] arty to an action at law suceessfully to ap- 
ply for discovery alter verdict aiid .judguient, unless the dehiy was e-ï- 
cused by accident, surprise, or fraud. 

|]''d. Note. — For other cases, see Discovery, Cent. Dig. § 6; Dec. Dig. 

©=35.J 

5. Discovery <Es=3l9 — I>iscovery in Aid of Actiox at Law — Siiowing of 

l'ossiissioN OF Documents. 

A bill for discovery of documents in aid of an action at law niust 
show that défendant lias possession of material documents. 

[r^d. Note. — For other cases, see Discovery, Cent. JJig. §§ 20-2G; Dec. 
Dig. <S^19.] 

6. Discovery ig=:3.3 — Bill to Put Party on Oath — Obsolète CriARACTEK. 

A bill for discovery to put a party on his oath is obsolète, since the 
remédies now giveii at law in allowing ijarties to be sworii are adéquate, 
whlle the whole basis of bills for discovery by answer to the charges t)f 
the bill lay lu the dis(iualification of parties to testify in a court of law. 

[Ed. Note. — For other cases, see Discovery, Cent. Dig. §§ 3, 4; Dec. Dig. 
®=3For other cases see same topic & KEY-KUMUER in al) Key-Numbered Digests & Indexes 
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7. JuDQMENT iS=378— Equitable Reï.ief — Newly Discovered Evidence. 

A judgment cannot be reopened for so-called newly dispovered évidence, 
whieh was available at tbe time of flrst trial. 

[Ed. Note.— Foi- otlier cases, see Judgment, Cent. Dig. §§ 715, 716; 
Dec. Dig. <s=»378.] 

8. Judgment ©=512 — Equitable Relief— Fraud. 

Assignées of a corporation eould not liave e<(uitable relief f i-ora a judg- 
ment adverse to tliem in tlieir suit agalnst tlie eorporatiou's debtor be- 
cause he fraudulently denied his signature on tlie slieriiï's certificate, in 
suit against tlie corporation In which lie was attaclied, tliat lie was in- 
debted to tlie corporation, tliereb.v perjurlng hiinself, sliice only where 
tlie defeatcd party lias been pi-evented by fraud froni iiresentlng liis owii 
case is lie entitled to équitable relief. 

[I'3d. Note. — For otlier cases, sco Judgment, Cent. l>ig. § y!55 ; Dec. Dig, 

<s=r)i2.;i 

Bill by Samuel C. Scotten and another ag'ainst Max Rosenblum and 
another. On motion to dismiss as against the namcd défendant. Bill 
dismissed, with leave to amend. 

This is a motion to dismiss a bill in e<iuity as against tlie défendant Rosen- 
blum. The bill is liled by tbe assignées of a corporation wlio.se business cou- 
sisted in placing tlie advertlsing of its customers, in paying the cost of adver- 
tislng to the several publications, and of eoUoeting the cost from the customer, 
with 10 per cent, addition, whlcli constituted the comuiisslon of the corpora- 
tion. The corjioratioii eiii])loyed tlie other défendant Samuels as its agent in 
New York upon an agreement under which lie was to receive one-tlilrd of 
the eorporatiou's commissions for the work he was to do, Rosenblum was in 
the cigar business, and through Samuels placed with the corporation orders for 
large amounts of advertising which was, actually publislied, and for which 
Rosenblum left unpaid a balance of over ,^7,000. Tliereafter Samuels left tht! 
corporation's employ and sued it for his share of the coninilssions. In this 
suit he attached the claim of tlie corporation against Rosenblum, wlio filed the 
usual certificate with the sheriff, saying tliat lie was indebted to the corpora- 
tion in the sum of over !f7,000 as now claimed. The corporation released this 
attachment and Samuels recovered judgment which was later paid by the 
corporation. In the trial Samuels testified tliat he had procured certain ad- 
vertising for Rosenblum whicli he enumerated in détail, and for which he 
had sent the invoices to Rosenblum liimself. Thèse invoices he procured agaiii 
from Rosenblum and put in évidence upon the trial. The advertising amount- 
ed to .?19,906.60 on which the commissions were .^1,9!)0.21, one-third of which 
Samuels recovered under the judgment in question, Samuels always insisting, 
however that he could not exactly fix the amouiit of the corporation's claim 
against Rosenblum. 

Meanwhile the plaintiffs sued Rosenblum at law in this court for more tlian 
$8,000, and were beaten, Rosenblum denying his signature to the certificate 
and saying that lie had paid Samuels in full for ail his advertising. Tiie 
décision in that action, wliicli was without a jury, declared that the plaintiffs 
had failed to show that the corporation had expended any sums for Rosen- 
blum, and that the latter should liave judgment with costs. Upon tins Roseu- 
blum's attorney "wrongly" entered a judgment. dismissing the complaint on 
the merits. The date of tliis judgment is not given, but thereafter the plain- 
tiffs sought in every vvay to get évidence of the payment by the corporation of 
moneys for Rosenlilum, espeeially plyiiig Samuels to discover what documents 
he inight liave and what information he might acquire, since it was through 
him alone that ail the work had been donc. Flnall.y, despairiug ofi getting 
any help from Samuels and suspecting that he was trying to shield Rosen- 
blum, the plaintifl's brought this suit, asking for a discovery from Rosen- 
blum and Samuels and a decree opening the judgment between itself and 
Rosenblum if it were determined that I{osenblum owed the nioney. 

®:=jFor other cases see same toplc & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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Marx & Snydecker,'Of New York City, for the motion. 
Thorndike Saunders, of New York City, opposed, 

LEARNED IIAND, District Judge (after stating the facts as above). 
[1-3] The bill is presented in several aspects; as a bill of review, as 
a bill to reopen a judgment for fraud, as a bill for a discovery. As a 
bill of review, it cannot be for error appearing upon the record, since 
it does not appear from the bill that there was any error appearing 
iipon the record of the action of the plaintifïs against Rosenblum. 
The décision does not contradict the judgment, and there is no rea- 
son to suppose that it was erroneous, except from the allégation that 
Rosenblum's attorney "wrongly" entered the judgment, which is a 
mère conclusion of law. As a bill of review for newly discovered 
évidence, it will not serve, because no évidence is suggested which 
would support a différent conclusion, unless it be f ound in the affidavits 
of David N. Carvalho and Milton Foreman. Thèse are not parts of 
the bill, but as they may be made such upon an amendment, it is well 
to consider their contents now. Foreman was the attorney of the 
plaintiffs in that action, and swears on February 25, 1914, that in Jan- 
uary, 1910, Rosenblum had admitted the claim, and allégation also 
contained in the bill. It nowhere appears that the trial of the action 
was before January, 1910, and that this évidence was not available at 
the time. The reasonable inference is the contrary. Carvalho swears 
that on December 3 and 4, 1913, he compared Rosenblum's signature 
in the certificate with his signature on a certificate of incorporation, 
and found them the same. It does not appear that this was after 
the trial of the action, and if it did, it would amount to nothing, be- 
cause the évidence was available at any time after the certificate was 
filed. I do not mean to consider how far a motion in the action itself 
for a new trial, being an appropriate remedy, would, in any event, eut 
off the right to a bill of review. I dispose of the matter on the merits. 

[4] Under its aspect as a bill for discovery in aid of the action 
at law against Rosenblum, the bill is likewise bad. It is quite possible 
that since Carpenter v. Winn, 221 U. S. 533, 31 Sup. Ct. 683, 55 L. 
Ed. 842, a bill for discovery of documents in aid of an action at law 
will still lie. This seems to be the efïect of the language of Mr. Jus- 
tice Eurton, on page 539 of 221 U. S., on page 683 of 31 Sup. Ct., 
55 L. Ed. 842, and this was the opinion in Colgate v. Compagnie 
Française, etc. (C. C.) 23 Fed. 82, although it was generally thought 
before Carpenter v. Winn, supra, that the discovery available at law 
under section 724, Rev. St. fComp. St. 1913, § 1469), had superseded 
discovery of documents in equity. Safïord v. Ensign Mfg. Co., 120 
Fed. 480, 56 C. C. A. 630. See, also, the language of Mr. Justice 
Peckham as to section 724 in United States v. Bitter Root Co., 200 
U. S. 451, 475, 26 Sup. Ct. 318, 50 L. Ed. 5.50. 

But that question need not be d€cided in this case, because 
even under the old rule it was never possible for a party in an 
action at law to wait until after verdict and judgment in order to 
apply for discovery (Brown v. Swann, 10 Pet. 497, 9 L. Ed. 508), 
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unless there was some charge of accident, surprise, or fraud. It is 
true that in that case tlie jndgment had been entered b}' consent, but 
that was net the basis of the décision, which rested again upoii thc 
gênerai rule that such delay in the absence of some excuse was fatal. 

[5, 6] Furthermore, no case is made in any event for the discovery 
of documents, because no évidence is stated in the bill from which 
it appears that Rosenblum had possession of any documents which 
are material to the action at law. The proper course, laid down in 
rule 58 (33 Sup. Ct. xxxiv), has been entirely disregarded, but it would 
make no différence if it had been followed, because there appears to 
be nothing to inspect. As a bill for discovery to put Rosenblum on his 
oath, it is clearly obsolète, since the remédies now given at lav; in 
allowing parties to be sworn are adéquate for that purpose, and the 
whole basis of bills for discovery by answer to the charges of the bill 
iay in the disqualification of parties to testify in a court of law. 

[7,8] The hnal défense of the bill is as a bill to reopen a judg- 
raent at law upon the ground of fraud or newlv discovered évidence. 
In the last point Pickford v. Talbott, 225 U. S.' 651, 32 Sup. Ct. 687, 
56 L, Ed. 1240, controls. The évidence must net hâve been available 
at the time of the first trial. The bill is rcally indistinguis'iable in 
that aspect from a bill of review for newly discovered évidence. As 
a bill for relief for fraud, the bill is laclcing in any spécifie allégations 
of fraud, but that I will pass by because it may be cured by amend- 
ment, and I wish to dispose of the matter upon the merits. The only 
conceivable ground of fraud wliich could arise from the allégations 
is that Rosenblum fraudulently denied his signature on the sneriff's 
certificate, and therefore perjured himself. This is not enough, when 
the very matter has been inquired into and decidcd. Only in case the 
defeated party has been prevented by fraud from presenting his own 
case can lie get relief ; otherwise there might be indefinite retrials, 
United States v. Throckmorton, 98 U. S. 61, 25 L. Ed. 93; Vance v. 
Burbank, 101 U. S. 514, 25 L. Ed. 929; Estes v. Timmons, 199 U. S. 
391, 26 Sup. Ct. 85, 50 L. Ed. 241; Greenamcver v. Coate, 212 U. 
S. 434, 29 Sup. Ct. 345, 53 L. Ed. 587; United States v. Gleeson, 90 
Fed. 778, 33 C. C. A. 272 (C. C. A. 2d Cir.). Cases like Johannesson 
V. United States, 225 U. S. 227, 32 Sup. Ct. 613, 56 h. Ed. 1066, where 
the first décision was ex parte, are to l3e distinguished. 

This bill from every aspect appears to be no more than an effort 
to retry the action of the plaintiffs against Rosenblum without the lim- 
itations applicable to such relief. The bill is dismissed with leave 
to amend within 10 days after the entry of this order. 
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ELVI'^KS et al. v. W. R. GRACE & CO. 

(District Court, N. D. Califoniia, First Division. May ]7, 1915.) 

No. i;i!)SO. 

SHIPPING (^=173 CONISTRUCTION OF CilAKTEK PaRTY — CeSSEB CLAUSE. 

A charter iiaily iirovided tliat tlie chaiterers should pay demiirrage for 
delay tliroush tli'eir fault in loading or diseliai-ging lieyond tiie lay days 
allowed, liut by a, cesser clause it was fnrther provided tliat tlie sliip 
sliould liave a lien on tlie cargo for ail freiglit, dead freight, and demur- 
rage, and that "ail and any liability of tlie cliarterers * « * sliall cease 
and détermine as sooii as the cargo Is on board, ail questions, wliother of 
doniurragc or otlierwise, to be settled witli tlie (consignées, the owners and 
captain îookiiig to their lien on tlie cargo for this purpose." lield that, 
in the absence of any provision sliowing that the lien given was not coin- 
niensurate with the liability of the charterers, such clauw^ was valid and 
enforcealile, and that a suit in pcrsonaui conld not be maiiitained against 
the charterers for deniurrage because of delay in loaditig. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 570; Dec. Dig. 
<S=>173.] 

In Admiralty. Suit by Martin H. A. Elvers and Frédéric A. Zimmer 
against W. R. Grâce & Co., a corporation. On exceptions to amended 
libel. Sustained. 

Andros & Hengstler and G. W. Bell, ail of San Francisco, Cal., for 
libelants. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for respondent. 

D'OOLING, District Jtidge. This is an action on the part of the 
shipowners against the charterers for demurrage at the port of loading. 
The charter contains the f oUowing provisions : 

"For each and every day's détention by the fault of party of the second 
part (charterers) or agents, they agrée to pay to said party of the first part 
derauriage at the rate of three pence sterling per register ton per day." 

"Bills of lading to be signed for pièces with the clause 'Ail on board to be de- 
livered,' and at any rate of freight shippers niay désire without préjudice 
to this charter; but if at a lower rate than provided in charter, différence to 
be paid in cash at port of loading, less commission, interest, and Insurance." 

"A'essel to hâve a lien on cargo for ail freight, dead freight and demurrage, 
It being understood. that ail and any liability of the charterers under this 
agreement shall cease and détermine as soon as the cargo is on board; ail 
questions, whether of demurrage or othorwise, to he settled with the consignées, 
the owners and captain looking to their lien on the cargo for this purpose." 

The provision for the payment of demurrage by the charterers ap- 
plied alike to delays in loading and delays in discharging. 

As the libel is against the charterers in personam, exceptions hâve 
been filed to it, on the ground that it states no cause of action against 
respondents, the charterers, because of the cesser clause in the char- 
ter, but that libelants' only remedy is an action in rem against the 
cargo. The action was, however, fully tried, and thèse exceptions are 
taken to an amended libel, filed at or about the close of the trial. Sim- 
ilar exceptions taken to the original libel were overruled by the former 

®:35For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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judge of this court. The high regard which I liave for the late Judge 
De Haven's learning has caused me to hesitate long before deciding 
that the exceptions to the amended hbel are well taken. But a care- 
ful study of the English and American cases in which the eft'ect of 
so-called "cesser clauses" has been passed upon, has led me to the 
conclusion that under the provisions of this charter the cesser clause 
is effective. 

In the first place, there is nothing in the nature of the subject-matter 
which would prevent the parties from entering into any agreement 
satisfactory to themselves concerning the question of demurrage. The 
charter party might well hâve provided that no demurrage at ail should 
be charged for delay, or it might provide, as hère, that demurrage 
should be paid, but that after the ship was laden the owner should be 
given a lien upon the cargo, and should look to it for the purpose of 
securing such payment, and that: 

"AU and any llability of the chaiterers under the charter shall cease and 
détermine as soon as the cargo is on board." 

If there be nothing in the charter itself which renders it impossible, 
or even dilîficult, for the ship to secure and enforce the lien upon the 
cargo which the charter gives, and such lien would be commensurate 
with the liability of the charterers for demurrage, there is no reason 
why an admiralty court should not hold the parties to the contract 
which they bave made, There does not seem to me to be any ques- 
tion of public policy involved which would prevent the enforcement 
of the contract as it is vi'ritten, or permit its enforcemetit otherwise 
than as written. It is, after ail, only the construction of the whole 
charter that is hère involved. An early clause in the charter provides 
for the payment by charterers of' demurrage for delays through their 
fault, either in loading or discharging the vessel, beyond the lay days 
allowed for such purpose. A later clause déclares: 

"Vessel to hâve a lien on cargo for ail freight, dead freiglit and demurrage. 
it being underwtood Ihat ail and any llability of the charterers nnder this 
agreement shall cease anâ détermine as soon as the cargo is on boai'd ; ail 
«luestions, whether of demurrage or otherwise, to be settled with the con- 
signées, the owners and eaptain looking to their lien on the cargo for this 
inui)ose." 

Is the lien hère created commensurate with the liability of the char- 
terers provided for in the antécédent clause? I cannot escape the be- 
lief that it is so commensurate with the charterers' liability, unless 
there be some other provision, of the charter which permits the char- 
terers to destroy or render valueless the lien so created. I find na 
such provision. In Clink v. Radford, 1 Q. B. 623, it was said by one 
of the judges: 

"In my opinion, the main rule to be derived from the cases as to the In- 
terprétation of the cesser clause in a charter party is that the court will con- 
strue It as inapplicable to the partleular brench coniplained of, if by cou- 
struiiig it otherwise the sliiixjwner would be left uniirotected in respect of 
that partleular hreach, unless the cesser clause is expressed in terms that pro- 
hibit such a conclusion. In other words, it cannot be assum(>d that the shi))- 
(iwner, without any mercantile reason, would give up by the cesser clause 
rights which lie had stipulated for in another part of the contract." 



ELVERS V. W. R. GRACE & OO. ofô 

Another one said: 

"There is no doubt tbat tlie parties may, if they choosc, so frame the 
clause as to emancipate the charterer from any siK>dfiecl liabllity, without pro- 
viding for any terms of compensation to the shipowner ; but such a contract 
would not be one vve should expect to see in a commercial transaction. The 
cesser clauses, as they generally corne before tlie courts, are clauses which 
couple or link the provisions for the cesser of the chartei'er's liability witli a 
correspondlng création of a lien. There is a principle of reason which is obvi- 
ous to commercial mind.s, and wliich should be borne in mind in considering a 
cesser clause so framed, namely, that reasonable persons would regard the lien 
given as an équivalent for the release of responsibility, which the cesser claus(! 
in its earlier part créâtes, and one would cxpect to find the lien commensurate 
with the release of liability." 

And a third added: 

"The rule that we are prima facie to apply to the construc-tion of a cesser 
clause followed by a lien clause appears to me to be well ascertained. That 
rule seems a most rational one, and it is simply thls: That the two are to 
be read, if possible, as coextensive. If that were not so, we should hâve this 
extraordinary resuit: There would be a clause in the charter |>arty the breach 
of which would create a légal liability, there would then be a cesser clause 
destroying that liability, and there would then come a lien clause wliich did 
not re-create that liability in anybody else." 

And in a later case (Hansen v. Harrold, 1 Q. B. 617), speaking of 
the foregoing, it is said : 

"It seems to me that this reasouing bas not been and cannot be answered. 
Therefore the proposition is true that, where the provision for cesser of lia- 
bility is accompanied by the stipulation as to lien, then the cesser of liability 
is not to apply in so far as the lien, which by the charter party the charterers 
are able to create, is not équivalent to the liability of the charterers. Where, 
in such a case, the provisions of the charter party enable the charterers to 
make such terms with the shippers that the lien which is created is not com- 
mensurate with the liability of the charterers under the charter party, then the 
cesser clause will only apply so far as the lien which can be exercised by the 
•shipowner is commensurate with such liability." 

The Suprême Court in Crossman v. Burrill, 179 U. S. 100, 21 Sup. 
Ct. 38, 45 L. Ed. 106, quoting the foregoing, laid down the follovving 
as the true rule: 

"In short, in a charter party which contains a clause for cesser of the 
liability of the charterers, coupled with a clause creating a lien in favor of the 
shipowner, the cesser clause Is to be construed, if possible, as inapplicable to a 
liability with which the lien is not commensurate." 

The court held the clause of the charter there under considération 
to be ineflfective, because the lien created by the charter was not com- 
mensurate with the charterer's hability. But in that case the charter 
contained also the further provision, "Bills of lading to be signed as 
presented, without préjudice to this charter," and as the bills of lading 
as presented contained no référence to the payment of demurrage, nor 
any référence to the terms of the charter other than those concerning 
freight and average, the court held that the indorsees of the bills of 
lading were not bound by the charter provisions giving the vessel a 
lien upon the cargo for demurrage, and that the rights of the ship- 
owners against the indorsees depended altogether upon the contract 
created by the bills of lading, except so far as that contract referred 
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to the charter party. It seems to me that the provision, "bills of lad- 
ing to be signed as présentée," and the présentation of such bills con- 
taining no provision for the payment of demurrage, made a case such 
as is mentioned in Hansen v. Harrold, supra: 

"Where, in sucli case, tlie provisions of the chnrter i>art,y eiiable tlie cliarter- 
(>rs to iiiake sucli ternis witli the shiiniers that the Heu which is ereated is not 
eotumensurate with tlie llability ot the chsu'terers under the charter party, then 
the cesser clause will pnly apply so (ar as the lieu whlcli can be exereised 
by the shipowner is commensurate with such llability." 

In the case at bar, however, there is no provision in the charter party 
which would enable the charterers to make such terras with the ship- 
pers, or with the owners, as would render the lien created by the 
charter at ail uncommensurate with the charterers' liability for de- 
murrage, either at the port of loading or at the port of discharge. 

There is nothing in this charter party which would prevent the 
master from preserving in the bill of lading the lien given by the char- 
ter for "ail freight, dead freight and demurrage." The fact that he 
did not do so seems to me to be a f aise quantity, tending only to con- 
fuse the real question, which is the construction of the charter party 
itself. For otherwise, even if it were conceded diat this charter party 
does absolve the charterers from the payment of demurrage, the mas- 
ter could defeat this absolution by failing to préserve the lien in the 
bill of lading. But the charter party is an instrument complète in 
itself, and when the parties thereto enter into certain agreements, it 
should not be in the power of the master to render any of those agree- 
ments abortive through the médium of a bill of lading. If the charter 
party itself and within its own four corners bas the eiïect of render- 
ing the lien created by it uncommensurate with the Hability of tJie 
charterers under a stipulation for demurrage, tlien a cesser clause in 
such charter party will not absolve the charterers from such liability. 
But if the charter party itself gives a lien comtnensurate with the char- 
terers' liability, the cesser clause will be given the fuU efifect which 
its terms require. And this seems to me to be the only conclusion to 
be drawn from the adjudicated cases both English and American. 

Many of thèse cases give to the cesser clause full efficacy as ab- 
solving the charterers from ail liability, whether incurred at the port 
of loading or at the port of discharge. Others make this clause only 
eflfective as to liabilities accruing at the port of discharge, holding the 
charterers responsible for ail liability incurred before the cargo is 
f.ully on board. Still others give no effect whatever to the cesser 
clause, for the reason that the court finds that the lien given by the 
charter is not commensurate with the liability of the charterers also 
created thereby. But in ail the cases thèse varions conclusions resuit 
from the considération and construction of particular charter parties, 
according to the terms used in creating the liability, in providing for 
its cessation, and in creating the lien in lieu thereof . 

It is a vexed and perplexing question, but, taking ail the terms of 
the charter party under considération hère, I am of the opinion that 
the reasonable construction requires that etïect be given to the cesser 
clause, and that the remedy of the libelants is not, under the charter. 



THE JOHNSON I-IGHTERAQE CD. NO. 24 365 

"by action against the charterers at ail on the charter, after the ship is 
fully loaded, but that they are to hâve as a remedy for their freight, 
dead freight and demurrage, nothing but a lien on the cargo." San- 
guinetti v. Pacific Steam Navigation Co., L. R. 2 Q. B. D. 238. 
The exceptions to the amended Hbel are theref ore sustained. 



THE JOHNSON LIGHTERAGE CO. NO. 24. 

(District Court, D. New Jersey. February 23, 1916.) 

International IjAW <ê==>10 — Juuisdiction — Peopeuty or Foreign GovKen- 
MENï — Suit i:s Rem for Salvage. 

A suit in rein may be nmintained against property of a foreign govern- 
inent, althougb destlned for Its public use, to recover for salvage .services 
renderod in sa^ing it wliile in the possession of a lightering company, 
wliieli liad contracted to transport it froui a railroad terminal to a vessel, 
but had no otlier connection with the foreign government, and where the 
property was still in its possession when libeled and seized by the mar- 
shal. 

[Ed. Note. — For other cases, see International Law, Cent. Dig. §§ 10, 11 ; 
Dec. Dig. <S=5lO.] 

In Admiralty. Suit for salvage by the members of the firra of W. 
J. Scanlan Company against the deck scow Johnson Lighterage Com- 
pany No. 24 and its cargo. On order to show cause why the cargo 
should not be released from seizure and deliveied free and discharged 
thereof to its owner, the Russian government. Order discharged. 

Foley & Martin, of New York City, for libelant. 
John P. Murray (amicus curise) and Charles A. Conlon, both of New 
York City, for the rule. 

J. Warren Davis, U. S. Atty., of Trenton, N. J., amicus curise. 

HAIGHT, District Judge. The persons composing the partnership 
firm of W. J. Scanlan Company filed a libel in this court against the 
deck scow Johnson Lighterage Company No. 24 and its cargo, to 
recover for salvage services, alleged to hâve been rendered to such ves- 
sel and cargo. Process was thereupon issued, and by virtue thereof 
the vessel and cargo were seized by the marshal. Subsequently cer- 
tain affidavits were filed on behalf of the Russian government with the 
Department of State, the purport of which was that the cargo (which 
consisted of munitions of war) was its sole and exclusive property. 
Upon thèse affidavits being brought to the attention of the court an 
order was made, directing the libelants before mentioned, as well as the 
Seaboard Equipment Corporation (the alleged owner of the vessel 
which rendered the salvage services, and which had also filed a libel 
for the same services), to show cause why the cargo should not be re- 
leased from seizure and delivered, free and discharged thereof, to the 
Russian government. Mr. Jolin P. Murray, who made one of the affi- 
davits and who was therein stated to be one of the counsel for the Rus- 
sian government, was designated amicus curia;. 

<S;:3For other cases see same topic & KEY-NUMBBR In ail Key-Numberei] DIgesta & Indexai 
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Upon the return of the order to show cause, testimony was taken 
respecting the character, ownership, and possession of the cargo at 
the times the salvage services were rendered and seizure made. I 
hâve no hesitancy in finding, as a fact, that the cargo was, at the times 
before mentioned, the property of the Russian government. In view 
of the conclusion which I hâve reached upon the whole matter, it seems 
unnecessary to state the reasons upon which this finding is based, es- 
pecially since they were fully indicated to counsel at the conclusion of 
the hearing. It is also an uncontradicted fact that, at thèse times, the 
cargo was in the possession of the Johnson Lighterage Company (the 
charterer of the vessel upon which it was loaded) for the purpose of 
transportation from a railroad terminus in Jersey City to a vessel or 
vessels in New York Harbor, which latter were under the control of 
the Russian government. The transportation was undertaken by the 
Johnson Lighterage Company pursuant to a contract theretof ore made 
between it and the commercial attaché of the Russian gênerai em- 
bassy, whereby the former undertook, for certain priées, to transport 
and lighter such freight as the latter might désire to be carried from 
incoming railroads to ships of the Russian volunteer fleet, or any other 
line loading at a certain place in New York Harbor. As the cargo 
consisted of munitions of war, it will, of course, be presumed that 
it was destined for the public use of the Russian government. 

It is undoubtedly the gênerai rule that the courts of this country are 
without jurisdiction to entertain, except by consent, either an action 
in personam against our own government or that of a friendly foreign 
nation or sovereign, or an action against its property in its possession 
and devoted or destined to be devoted to the public use. The Siren, 7 
Wall. 152, 154, 19 L. Ed. 129; Stanley v. Schwalby, 147 U. S. 508, 
512, 13 Sup. Ct. 418, 37 L. Ed. 259; The Exchange, 7 Cranch, 116, 
3 L. Ed. 287; Tucker v. Alexandrofï, 183 U. S. 424, 440, 463, 22 
Sup. Ct. 195, 46 L. Ed. 264; Hassard v. United States of Mexico, 46 
App. Div. 623, 61 N. Y. Supp. 939; Briggs v. Light Boats, U Allen 
(Mass.) 157. But there is what may be temied an exception to this 
rule, although it is probably not strictly such, which was enunciated 
and applied by the Suprême Court, so far as our own government is 
concemed, in The Davis, 10 Wall. 15, 19 L. Ed. 875, and followed and 
applied as to a foreign government by Judge Brown, in the Southern 
district of New York, in Long v. The Tampico (D. C.) 16 Fed. 491. 
This so-called exception, I think, must control the questions to be de- 
cided in the case at bar. In the former of thèse cases it was held that 
Personal property of the United States on board a private vessel for 
transportation from one point to another was liable to a lien for serv- 
ices rendered in saving it, and although such lien could not be enforced 
by a suit against the United States, or by a proceeding in rem, when 
the possession of the property could only be had by taking it out of 
the actual possession of an officer of the government, yet it could be 
enforced by a proceeding in rem where the process of the court could 
be enforced without disturbing the possession of the government. In 
that case a treasury agent of the United States had shipped a quantity 
of cotton from Savannah on a schooner belonging to and under the 



IHE JOHNSON LIGHTEKAGE CO. NO. 24 367 

control of a private individual, consignée! to another agent of the gov- 
ernment in New York. During the voyage the vessel met with disas- 
ter, and she and her cargo were saved f rom total loss by the libelants. 
Before any of the cotton was deUvered to the agent in New York, the 
vessel was libeled for the salvage services and taken possession of by 
the marshal. It was held that it was the duty of the court to enforce 
the lien of the libelants for the salvage before it restored the cotton 
to the custody of the officers of the government. The facts respect- 
ing the possession of the property at the time the salvage services were 
rendered and the seizure made by the marshal were thus stated by Mr. 
Justice Miller, who delivered the opinion of the court (10 Wall. 21, 
19 L. Ed. 875) : 

"Bringing the facts of the case before us to the test of thèse principles, the 
case was the usual one of a common carrier contracting to deliver goods on his 
own responsibility, and not the case, as alleged by the L'nited States, of a 
charter of the vessel. The goods were then delivered to the master, and he 
contracted to deliver them to the agent of the United States in New Tork. 
Immediately on her arrivai, and before any of the cotton was delivered to the 
agent, the vessel and cargo were libeled and taken possession of by the 
marshal under the writ which issued on the libel being filed. The possession 
of the master of the vessel was not the possession of the United States. He 
was in no sensé an offlcer of the government. He was actlng for himself, un- 
der a contract which placed the property in his possession and exclusive con- 
trol for the voyage. His obligation was to deliver possession in New Tork 
to the agent of the government. This he had not done when the process was 
served on the cotton. The marshal served his writ and obtained possession 
without interfering with that of any offlcer or agent of the government." 

In Long v. The Tampico two vessels which were built for the Mex- 
ican government were saved from burning at the dock at which they 
were moored in New York, and the libel was filed for the services thus 
rendered. 'It appeared that the agent of the Mexican government who 
had caused them to be built had, before the salvage services were ren- 
dered, entered into a contract with two independent sea captains to 
navigate the respective boats to Vera Cruz, Mexico, for delivery to 
the public authorities there. The captains had gone aboard the vessels 
and taken command before the fire. Judge Brown held (f oUowing the 
case of The Davis, that, assuming that the vessels had become 
the property of the Mexican government and were in its légal 
possession before the fire, still, as the salvage service had been 
rendered after delivery of the boats to the bailees, who were not offi- 
cers of the Mexican government, for transportation and delivery to 
the government officers at Vera Cruz, and as the attachment had been 
made while the vessels were in the charge of the former, that the ac- 
tion in rem would lie, and the libels were sustained. 

There is no essential différence between the material facts in the 
case at bar and those which were presented in The Davis and in Long 
V. The Tampico. It is true that in the Davis Case the person in whose 
possession the goods were at the time of the seizure was described 
therein as a "common carrier" ; but I cannot conceive that this f act 
would make any différence. He was none the less a bailee for hire. 
The Johnson Lighterage Company, while it may not be strictly a com- 
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mon carrier, in the sensé that it is subject to ail of the peculiar lia- 
bilities which attach to a common carrier, was no more an officer of 
the Russian government than were the master of the vessel in the 
Davis Case and the captains in the Tampico Case. The Johnson Com- 
pany contractée! to deliver the goods on its own responsibility ; the 
Russian government had not chartered the vessel upon which the mu- 
nitions were loaded, nor, for that matter, any vessel of the Johnson 
Company. The latter was acting for itself undcr a contract which, 
necessarily, during the time of the transportation, j)laced the property 
in its possession and control. The Russian government, doubtless, 
could direct to what vessel or vessels the cargo was to be delivered ; 
but this fact in no respect took the property out of the possession and 
control of the Lighterage Company during the time of transportation. 

In the absence oi treaty provisions, I know of no principle which, 
in a case such as this, would afford a foreign government greater im- 
munity froni judicial process than that which is enjoyed by our own 
government. The immunity granted to friendly foreign govemments 
rests upon international comity (The Exchange, supra : The Santissima 
Trinidad, 7 Wheat. 253, 352, 5 L. Ed. 454) ; but the underlying prin- 
ciple upon which the immunity is granted is, nevertheless, the same in 
both cases, namely, that the exercise of jurisdiction is inconsistent with 
the independence of sovereign authority and public policy. See The 
Siren, supra; Stanley v. Schwalby, The Parliament Belge, 5 Frob. 
Div. 197; Long v. The Tampico, supra. 

I therefore conclude that the property in question, although it be- 
longed to the Russian government and was destined to its public use, 
was subject to a lien for salvage services rendered in saving it, and 
that as it was not at that time, or at the time of its seizure by the mar- 
shal, in the actual possession of an officer of the Russian government, 
the lien may be enforced in this covul by a proceeding in rem. I vui- 
derstand that an interlocutory decree has been entered by default (the 
time in which to file a claim and answer having expired). I feel, how- 
ever, that because of the peculiar circumstances of this case the de- 
cree should be opened in order to permit a daim and answer to be 
filed by any one duly authorized to do so, provided that a motion to 
that effect is made within a reasonable time, 

The order to show cause will accordingly be discharged. 
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RUTAN, Internai Revenue Collector, v. JOHNSON 4 JOHNSON. 

HEROLD, Internai Revenue Collector, v. SAME. 

(Circuit Court of Appeals, Thlrd Circuit. Marcli 15, 1910.) 

Nos. 2034-2045. 

L Courts ©=406(1) — Ciecuit Court of Appeals — Review — Questions of 
Fact. 

In actions at law, referred to a spécial master by stipulation of the 
parties, and heard before the District Judge on exceptions to the master's 
report, the Circuit Court of Appeals could not weigh the évidence, or re- 
verse findings of fact by the trial judge supported by subuiissihle évi- 
dence, as his findings upon disputed facts were like the verdict of a jury 
and similarly concluslve. 

[Ed. Note. — For other cases, see Courts, Cent. DIg. § 1103; Dec. Dig. 
<g=5406(l) ; Appeal and Error, Cent. Dig. §| 3385, 3387, 3389, 3392.] 

2. Internal Revenue <S=>38 — Stamp Tax — Recoveey — Questions of Law or 

Fact. 

In actions to recover amounts paid for revenue stamps affixed to manu- 
factured articles claimed by collectors of internai revenue to be subject 
to a stamp tax, the auestion whether the stamps were bought and aflised 
under duress and constraint was a question of fact 

[Ed. Note. — -For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <S=>38.] 

3. Intebnal Revenue i©=>38 — Stamp Tax — Recovery — Questions of Daw oe 

Fact. 

In such actions, it was a question of fact what matters were presented 
and determined in siinilar actions previously brought and tried, and how 
far tlie saine n)atters were again presented in the subséquent actions. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. iÊ==>38.] 

4. Judqment ©=714(3) — Conclusiveness — Mattees Concluded. 

^^'llere plalntifl: brought 18 actions to recover money paid during différ- 
ent periods for revenue stamps affixed to certain manufactured articles, 
and 2 of the actions were tried aud determined in plaintiff's favor, and 
the statutory tlnie for appealing from the judgments had expired, the 
judgmeuts estopped the govermuent from re-examlning the same, or es- 
sentially the same, questions upon the trial of the other actions. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. | 1240 ; Dec. Dig. 

<S=»714(3).] 

5. Inteenal Revenue <S=»20 — Stamp Tax — Deuqs — "Compoundinq" — ^"Com- 

POUNDED." 

War Revenue Act June 13, 1898, c. 448, g 20, 30 Stat. 456, provides, rela- 
tive to the stamp tax Imposed on médicinal proptietary articles and prép- 
arations, that no tax shall be imposed u])on uncompounded médicinal 
drugs or chemlcals, but that the tax shall apply to ail médicinal articles 
compounded by any formula, published or unpublished, and put up in 
style or manner similar to that of patent, trade-mark, or proprietai-y 
medicines, etc. Held, that povcders or tablets derived from the juice of 
the papaw, wlthout adding anythlng effective, but slmply tabing some- 
thing away, was not "compounded," as what was left was combined by 
nature, and "conipoundlng" la only possible when two or more substances 

©=9For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests A iDdezea 
231 F.— 24 
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prevlously separate are put together by human agency to form some klnd 
of union. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. § 45 ; Dec. 
Dig. <&=320. 

For other définitions, see Worda and Phrases, First and Second Séries, 
Compound.] 

6. Appeal and Erbob <S=>1010(1) — Review — Questions of Fact. 

The trial judge's flndings on pure matters of fact, or mlxed matters of 
law and fact, are alike concluslve, when supported by submlssible évi- 
dence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §S 3979- 
3981; Dec. Dig. <g=3l010(l).] 

7. RarERENCE <©=3lOO(6) — Mastee's Report — Hearino on Exceptions. 

Actions to recover back amounts paid for revenue stamps afflxed to 
manufactured articles were, after plaintiff's claims had been sustalned in 
several particulars, referred to a spécial master, or référée, to ascertain 
the amounts due pursuant to a stipulation by the parties. Défendants 
objected to parts of the évidence, and, after the master filed his report, 
flled exceptions, and they were argued before the District Judge. Ileld, 
that the évidence should be regarded as if taken before the District Judge 
hlmself, and on the argument of the exceptions the situation was preclse- 
ly as if the trial was still going on In open court, and as if the évidence 
consldered by the master were then being ofCered for the flrst time before 
the judge. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. §§ 164-167 ; Dec. 
Dig. <S=3lOO(6).] 

8. Appeal and Ebbob iS=266(2) — Réservation of Gbounds of Review — E'x- 

CEPTIONS. 

In an action referred to a spécial master pursuant to a stipulation, In 
which défendants objected to évidence and filed exceptions to the master's 
report, the court's order conflrming the report In efCect overruled the ob- 
jections, and where no exception was taken to this ruling, or to the entry 
of judgment, the correctness of the ruling was not before the Circuit 
Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1555- 
1558, 1561 ; Dec. Dig. <3=260(2).] 

9. Internal Revenue (S=520 — Stamp Tax — Deugs. 

War Revenue Act June 13, 1898, schedule B, imposed a stamp tax on 
médicinal préparations, or compositions made and sold, wherein the per- 
son making or preparing them bas or claims to hâve any private formula 
or secret or occult art for making or preparing them, or any exclusive right 
or title to the making or preparing thereof, or whlch are prepared oi" 
vended under any patent or trade-mark, or which, if prepared by any 
formula, are held out and reconunended to the public as proprietary medi- 
cines, or médicinal proprietary articles or préparations, or as remédies or 
spécifies for any disease. Section 20 provides that the tax shall apply to 
ail médicinal articles compounded by any formula, or put up in style or 
manner similar to that of patent, trade-mark, or proprietary medicines, 
or advertised as remédies or spécifies for any aliment, or as having any 
spécial claim to merit, or any peculiar advantage in mode of préparation, 
quality, use, or ett'ect Held, that the act did not tax ail médicinal arti- 
cles, but merely those that were noncompetitive, such as are intended for 
selfmedication, and are accompanled with pufling inducements and unre- 
liable statements about diseasea, symptoms, etc. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 45; 
Dec. Dig. <@=20.] 

®=5For other cases see saine toplc & KBY-NUMBER In aU Key-Numbered Digests & Indexe» 



EUTAN V. JOHNSON & JOHNSON 371 

In Error to the District Court of the United States for the District 
of New Jersey ; Thomas G. Haight, Judge. 

Five actions by Johnson & Johnson, a corporation, against WilHam 
D. Rutan, Collecter of Internai Revenue, and eleven actions by the 
same plaintiff against Herman C. H. Herold, CoUector of Interna! 
Revenue. Judgments for plaintiff, and défendants bring error. Af- 
firmed. 

John A. Hartpence, Sp. Asst. U. S. Atty., of Jersey City, N. J., for 
plaintifïs in error. 

Archibald Cox, of New York City, for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In 1900 and 1901, the plaintiff cor- 
poration, Johnson & Johnson, brought 18 suits in the Suprême Court 
of New Jersey to recover money paid during separate periods for 
stamps affixed to certain manufactured articles that had been taxed 
under the War Revenue Act of June 13, 1898. Of thèse suits 6 were 
against William D. Rutan as coUector of internai revenue, and 12 were 
against his successor, Herman C. H. Herold. The controversy callcd 
in question the treasury's construction of certain language in section 
20 and in schedule B. The articles in dispute are (1) médicinal plas- 
ters, of which we may take belladonna plasters as the type ; (2) papoid 
powders and tablets ; and (3) corn and bunion plasters. 

Section 20 provides as f ollows : 

"That * * * any person," etc., "that shall make, prépare and sell." etc., 
"drugs, medlemes, préparations, compositions, articles, or things, includlug 
perfumery and cosnietics, upon which a tax Is imposée! by thls act, as provid- 
ed for In schedule B, without affixlng thereto an adhesive stamp, * * * 
shall be guilty of a misdemeanor: * * * Provlded, that no * * * tax 
shall be imposed upon any wicompoimded médicinal drtig or chemical, nor 
iipon any medicine * * * nilxed or compounded for any person according 
to the • * * prescription of any practioliig physiclan, * * * or which 
may be put up ♦ * * for said person by a druggist • » » selllng at 
retail only. 

"The * * • tax provlded for in schedule B * * * shall apply to ail 
médicinal articles compounded by any formula, published or xinpublished, 
■which are put up in style or manner similar to that of patent, trade-mark, or 
proprietary medicine in gênerai, or lohich are advertiscd on the package or 
otherwise as remédies or as spécifies for any ailment, or as having any spe- 
nal claim to merit, or to any pecuUar advantngv in mode of préparation, qval- 
ity, use, or effect." 

Schedule B is as f ollows: 

"Médicinal proprietary articles and préparations: * ♦ * Upon every 
packet * * * containlng any pills, powders, tlnctures, troches or lozenges, 
syrups, cordials, bitters, anodynes, tonics, plasters, llniment.s, salves, oint- 
ments, pastes, drops, waters (except natural sprlng waters and carbonated 
natural spring waters), essences, spirits, olls, and ail médicinal préparations 
or compositions lahatsoever, made and sold, or removed for sale, by any per- 
son or persans ivhatever, icherein the person making or prvpuring the same has 
or claims to hâve anj/ private formula, secret, or occiilt art for the making or 
preparing the same, or has or claims to havc any exclusive right or title to the 
making or preparing the same, or which are prepared, uttered, vended, or oa- 
posed for sale under any letters patent, or tradc marli, or which, if prepared 
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&?/ anv formula /pubUshcd or unimUished, are held ont or rccommenâcd lo thr 
public 1)1/ thc makcrs, voiulcrs, or proi>rieiorg thcrcof an proprietarp mcdicines, 
or médicinal propriclnry articles or préparations, or as remédies or speeifles 
for any diseuse, * * * whatever affceting the hiniian » * * hodji." 

Uiider the Kew Jersey practice, several défenses were specified, 
in substance as follows : 

(1) That the money sucd for was paid voluntarily, and was not 
collected by force or duress or under threat of distraint ; on the con- 
trary, the taxes were hnvfiilly assessed and collected. 

(2) That ail thc packages stamped coiitained médicinal proprietary 
articles or prcjxirations, compounded according to formulas published 
or unpublished, and were put up in a style or manner similar to the 
style or manner used hy patent, or trade-mark, or proprietary medi- 
cines in gênerai. 

(3) That thèse articles or jjreparations, thus compounded, were ad- 
vertised on the packages or otherwise as remédies or spécifies for some 
ailment, or as having spécial claim to merit, or as hdving peculiar ad- 
vantages in mode of prejiaration, (juality, use, or effect. 

(4) That the plaintifï claimed to hâve private formulas, or a secret 
or occult art, for making or preiiaring the articles, or to hâve the ex- 
clusive right or title to the making or prejîaring of the same. 

(5) That the articles were preparcd, uttered, vended, or exposed 
for sale, under letters patent or trade-marks, or were held out or 
recommended to the public by the makers, venders, or proprietors, as 
proprietary medicines, or as médicinal proprietary articles or prépara- 
tions, or were held out as remédies or spécifies for some disease 
affecting the human or animal body. 

(6) That the articles were compounded drugs or chemicals, or 
médicinal articles compounded. 

(7) That the articles were made by mixing one or more médicinal 
drugs with a base that had either no médicinal effect or none that was 
designed or important, and were so mixed according to a private 
formula, although they were not held out as proprietary, such articles 
being advertised as having some spécial claim to merit, or as remédies 
or spécifies for some ailment. 

(8) That the articles, or their wrappings, boxes, or packages, bear 
the plaintiff's trade-mark, and a spécial style of display, consisting of 
markings and legends adopted by plaintiff in selling its goods. 

The suits were removed from the state court to the fédéral court, 
and by consent were tried without a jury. Two of them were heard 
by Judge Archbald (specially assigned), and were decided in favor of 
the plamtiff. Johnson v. Rutan (C. C.) 122 Fed. 993; Johnson v. 
Herold (C. C.) 123 Fed. 409. Writs of error to this court were sued 
out, but were dismissed, because the statutory time for appeal had 
passed (Rutan v. Johnson, 130 Fed. 109, 64 C. C. A. 443) ; the force 
of the judgments below being therefore undisturbed. Afterwards the 
remaining 16 cases were tried before the late Judge Cross, who sus- 
tained the plaintiff's claims in several particulars. Johnson v. Herold 
(C. C) 161 Fed. 593. Pursuant to a stipulation by-the parties, the 
cases were then sent to a spécial master, or référée, to ascertain the 
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amounts due. Exceptions to his report were dismissed by Judge 
Haight (whose hitherto unpublished opinion appears on a subséquent 
page), and judgments were finally entered for the sums determined 
by the master. 

[1] Since ail the cases can be disposed of by deciding three or four 
questions, we need not take up each vvrit separately. At the outset, 
we are confronted by the question : What matters are now subject 
to review in this court? Certainly we can reverse no finding of fact by 
the trial judge, if the finding was supported by submissible évidence. 
Tt is not within our province to weigh the évidence ; his findings are 
like the verdict of a jury upon disiîutcd facts, and are similarly con- 
clusive in a court of aiipeal. Fidelitv Co. v. Commissioners (C. C. A. 
8th) 145 Fed. 150, 76 C. C. A. 114: Oil Co. v. Holcomb (C. C. A. 8th) 
212 Fed. 129, 138 C. C. A. 642; Nashville Railwav v. Tîarnum (C. 
C. A. 2d) 212 Fed. 637, 129 C. C. A. 170; Philadelphia Casualty Co. 
v. Fechheimer (C. C. A. 6th) 220 Fed. 401, 136 C. C. A. 25; Wear 
V. Impérial Co. (C. C. A. 6th) 224 Fed. 63, 139 C. C. A. 622 ; Lupton's 
Sons V. Automobile Club. 225 U. S. 489, 32 Sup. Ct. 711, 56 L. Ed. 
1177, Ann. Cas. 1914A, 699; United States v. Fidelity Ce, 236 U. S. 
~<27, 35 Sup. Ct. 298, 59 L. Ed. 696. And, as the assignments of 
error do not attack any ruling by the District Judge during the trial, 
no question concerning the correctness of that proceeding is presented 
on thèse writs. So far therefore, as the tindings of Juclge Cross are 
upon questions of fact, they cannot now be successfully assailed, and a 
référence to his opinion (161 Fed. 593) will enable us to détermine 
what questions (if any) may still be raised by the government. 

[2] In the first place, it is undoubtedly a question of fact whether 
the stamps were bought and affixed under duress and constraint, and 
upon this point the third finding is explicit : 

-Tliat between Uie Ist day of July, 1898, and the Ist day of July, 1901, the 
lîlaiiititï purcha.sed large anantitles of Internai revenue stjunps from the said 
défendants — purtha-ses niade between July 1, 1898, and Mareh 1, 1809, l)eing 
made from the détendant William D. Rutan, and during tlie balance of sald 
l)eriod from the défendant Ilernian C. II. Herold. A part of the stamps pur- 
chased during the whole perlod were affixed on the articles nientioned in said 
déclarations and canceled, such stamps being so afflxed and cauceled under 
rulin},'s of the said défendants and the Conimissiouer of Internai Revenue of 
the United States that sueh articles were subject to a tax under the provisions 
of the act referred to, and the sums so paid for said internai revenue stamjjs 
by the plalntiff to the défendants were paid under protest and on threat of 
distress and confiscation in case of refusai and not voluntarily. For the sums 
thus paid, claims ^\'ere duly presented by the plaintiff and disallowed." 

[3] It is also a question of fact what matters were presented and 
determined in the first two suits tried before Judge Archbald, and how 
far such matters were presented again in the 16 suits that were after- 
wards tried before Judge Cross. Upon this point the seventh and 
eighth findings are as follows : 

"(7) In the actions above mentioned, hèretofore litigated and determined 
between the parties hereto, this court entered tinal judgmeut tliat the plain- 
tiff was entitled to recover the amount paid by the plalntiff to the défendants 
under the Identical circumstances under which payment was made herein, aud 
as part of the same transaction for stamps atflxed and canceled upon cer- 
tain plasters, which In cvery respect were identical with the plasters involved 
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in the action now before the court, designated 'Class B,' which actions deter- 
mined the foUowing questions: 

"(a) ïhat the payments were not voluntary. 

"(b) ïhat the plaintlff has not and does not claim to hâve any exclusive 
right or title to the making or prepaiing the plasters. That the plasters nre 
not prepared, uttered, vended, or exposed for sale iinder any letters patent or 
tiade-mark, or held ont or recommended to the public by the plaintiff as pro- 
prietary medicines, or médicinal proprietary articles or préparations, or as 
remédies or spécifies for any disease, dlseases, or affections whatever affect- 
ing the human or animal body, or put up in style or manner similar to that 
of patent, trade-mark, or proprietary medicines in gênerai, or advertlsed on 
the package or otherwise as remédies or spécifies for any aliment or as hav- 
ing any spécial claimi to nierit or to any peculiar advantage in mode of preii- 
aration, quallty, use, or efCect. 

"(c) That the use of plaintifC's trade-mark as it is used on said plasters did 
not render them liable to taxation. 

"(d) That the aniount pald as taxes on said articles sliould be retin-ned to 
the plaintiff. 

"(8) That the following articles, to vvit: Ail the articles in class C. and ail 
the articles in class D, and the capsicum, strengtliening, porous, belladonna.. 
and belladonna and capsicum, plasters, in class E, and the belladonna plaster 
in class H, not designated 'Johnson's' — each and ail présent no question not 
actually litigated and determined in the aforesaid actions betvi'een the par- 
ties hereto." 

Clause (c) of paragraph 7 is a mixed finding of law and fact, and 
clause (d) is a conclusion of law ; but the remainder of the two para- 
graphs contains statements of fact almost wholly. The plasters thus 
referred to were inclosed in wrappers bearing on the face two small 
red crosses and the following words: 

"Apply beat if not sufliciently adhesive. 
If the face cloth adhères too firmly, it can be easily removed by dampening. 

B E L 1/ A D O N N A 
(cross) PLASTER. (cross) 

Prepared bv 

JOHNSON & JOHNSON, 

New Brunswick, N. J., U. S. A. 

Guaranteed to contain the full amount of the alkaloids of Belladonna 

root required by the Br. P. 1898." 

On the back, are the following words in four languages : 
"DIRECTIONS FOR USE. 

"The part to whieh the plaster is to be applled should be dry and clean. 

"The cloth on the face of the plaster should be removed by puUing it quick- 
ly. Having applied the plaster, rub it mitil it conforms perfectly to the skiu. 

"If the cloth, on the adhesive side of the plaster, should adhère too firmly. 
it can be easily removed by dampening, in which case tlie plaster sliould be 
wiped dry before applying. 

"To Remove the Plaster. — After loosening one corner take firm hold and 
take oflf the plaster by a succession of quick jerks. Do not attempt to re- 
move it by pulling steadily. A plaster should not te worn longer than ncccs- 
sary to produce the desired effect." 

The other findings that are now relevant are Nos. 10, 12, and 14: 

"(10) The following articles are each and ail purely mechanlcjil iu tiieir 
purpose and opération and are not médicinal articles or préparations: î'inger 
hats; Dr. Don's corn plasters; Dr. Don's bunion plasters." 

"(12) That 'Papold Powder' and 'Papoid Tablets,' in class G, are the sim- 
ple drug papaln, the purifled jnice of the carica papaya (alone and with au 
excipient, which is purely mechanical and not médicinal, respectively), and are 
uncompounded drugs." 
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"(14) Tliat, with the exception of tlie .'uticles mentloned in findings 5 and 
9 as withdrawn, In finding 6 [sliould be 10] as ineclianical and not médicinal, 
and tlie 'Rlieumaticî l'iaster' in class E, and tliat 'Belladonna Plaster' in class 
H wliich i)ears tlie word 'Jolmson's,' and tlie papain iireparations in class G, 
ail the articles involved in tliese actions are In fact: 

"(a) Not plasters wherein tlie pei'son making or preparing tlie same has or 
claiœs to hâve any private formula, secret or occult art, tor tlie making or 
preparing tlie same, or has or clalms to hâve an exclusive riglit or title to the 
making or iireparlng the same. On tlie contrary, they are manufactured and 
]>repared according to formulas taken from the United States or National Bls- 
peiisatory or the British Pharmacœpia, ail well-known publieatlon.s of accepted 
authority, and are standard médical préparations reoognized and constantly 
prescrihed by tlie médical profession, the merlts of wliich are discussed in 
médical text-books and journals, and are the same plasters made according to 
the same formulas as prepared and sold under the same name by otlier nian- 
ufactiirers in compétition \yith the plaintiff. 

"(b) They are not prepared, uttered, vended, or exposed for sale, under any 
letters patent or trade-mark, or lield out or recommended to the public by the 
plaintifC as proprietary medicines or médicinal proprietary articles or prépa- 
rations, or as renKHlies or speclties for any disease, dlseases, or affections wliat- 
ever affiecting the human or animal body, or put up in style or nianuer siml- 
)ar to that of patent, trade-mark, or ijroprietary medicines in gênerai, or ad- 
vertised as remédies or spécifies for any aliment, or as having any sixjcial 
ctaim to merit or to any particular advaiitage in mode of préparation, quai- 
ity, use, or efCect. On the contrary, they are sold under the standard Pharma- 
cœpia names, which are the équivalents of formulas, and the names used by 
tlie text-books and the médical profession and other mauufacturers to de- 
scribe the same plasters by wliomsoever produced, and they are represented to 
be nothing except the standard remédies they in fact are." 

[4, 5] It is unnecessary to cite autliorities for the proposition that 
the judgments in the two cases before Judge Archbald operated by 
way of estoppel to prevent the government froni re-examining in the 
présent suits the same, or essentially the same, questions that he had 
previotisly decided. This covers the class of articles to which the 
belladonna plasters belong, but does not embrace the papoid prépara- 
tions, or the corn and btmion plasters. About the last-named prépara- 
tions and plasters, however, there is scarcely any dispute. Even if the 
tenth and twelfth findings were open to question now, little doubt can 
exist that the plasters do not act medicinally (in the sensé used by the 
act), but only mechanically, and as little doubt, we think, that papoid is 
not "compounded." Nature combines the constituents in the juice of tï.ie 
papaw, and papoid is derived from the juice, not by adding anything 
effective, but simply by taking something away. Wliat is left, and is 
sold in the form of powder or tablet, is what nature combined; man 
having had nothing to do with the process. Compounding (as the act 
uses the word) is only possible when two or more substances, previous- 
ly separate, are put together by human agency to form some kind of 
union, and no such union has been brought about to produce the sub- 
stance in question. 

[6] There may perhaps be .^ome room to question how far para- 
graph 14 is confined to pure findings of fact. It may contain mixed 
findings of law and fact, and perhaps (to some extent) conclusions of 
law. But we see no need to analyze the paragraph minutely, for, 
whether it states pure matters of fact or embraces mixed matters of 
law and fact, Uiese are alike conclusive in this court. In the language 
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of Fideiity Co. v. Comniissioners (C. C. A. Stli) 145 Fed. 151, 76 
C. C. A. 115: 

"The verdict of a jury coiieludes ail issues of fact, and of inixed law and 
fact, save tliose ciuestioiis of law wliicli liave liceu rcserved foi" review li.v de- 
murrer, motion, reqnest, or exception. A flnding; ot tlie court witlunit a jury 
lias the sanie etfect, witli tlie single exception tliat wlien tlie findins is si>ecial 
tlie question wliether tlie tacts fomid sustaiiied tlie jndsnient is open to re- 
view. In tlie trial ot an action liy tlie court witliout a jury, tlie rulinss ol' tlie 
court in the progress of tlie trial, and tliose only, are open to review. The 
trne test for deterniining wlietlier or not a (piestioii or rulins in a trial )iy tlie 
court wlthout a jury is reviewable is tlie answer to tlie <iuestion wîietlier or 
not It would hâve beeu open to review if the trial had been to a jury." 

Nearly every verdict is unavoidably a mixed finding of lavv and fact. 
The court gives instruction concerning the légal rules that apply to the 
controversy, and after the jury hâve decided disputes about the facts 
they take up the facts thus found, consider them in the light of the 
rules, and décide what conséquences are properly to follow. The 
verdict announces the resuit, and in this both éléments are nsually 
combined. Essentially a like course is pursued when the judge is 
trying the case alone. He iinds the facts and a]3plies the rules of 
law thereto, and in the end comes to a conclusion in favor of one party 
or the other. And — with the proviso that submissible évidence of the 
facts found must always be présent — it makes no difl'erence whcther 
bis findings of fact are implicit iii his conclusion, or explicitly set forth. 
In either event he passes on the évidence, finds the facts, and applics 
the law thereto; his conclusion being no more subject to attack than 
is the verdict of a jury. If, however, we should be mistaken in believ- 
ing that no question of law is now presented by thèse cases, we shall 
only add that we are in accord with the views expressed by Judge Arcb- 
bald and by Judge Cross upon the construction and applicability of the 
statute, and need not repeat what they hâve already said. 

[7-9] This leaves for considération only one question, namely, the 
correctness of the report niade by the spécial master. It is clear that 
the évidence taken before him should be regarded in the same light 
as if it had been taken before the district judge himself. Ordinarily, 
the parties would hâve been obliged to offer it before the judge; but, 
considering the extent and complication of the inquiry, counsel and 
judge alike recognized the convenience, if not, indeed, the practical 
necessity, of referring the matter to a master for a more leisurely 
and a more prolonged examination. After the master filed his report, 
the défendants filed exceptions thereto, and thèse were argued before 
Judge Haight. The situation then was precisely as if the trial had 
still been going on in open court, and as if the évidence that the master 
had considered were being ofifered for the first time before the judge. 
Important parts of this évidence had been objectcd to before the mas- 
ter as incompétent and inadmissible, and thèse objections were now rc- 
peated to the judge for his independent ruling thereoii. Giving his 
reasons (reported in the margin),^ Judge Haight overruled the obiec- 
tions and admitted the évidence; for this is the elTect of his ordcr cou- 

1 See note at end of case. 
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firming the report of the master, which was in large part founded on 
the évidence attacked. Now, to this ruling by the court the défend- 
ants took no exception — and indeed, so far as we can discover, neither 
did they except to the entry of judgment — and we are therefore of 
opinion that the correctness of the ruling is not before us. Accordingly 
we shall not discuss it, but shall conclucle this discussion by stating our 
agreement with the position taken by the plaintiff's counsel to the fol- 
lowing effect : 

Congress did not tax ail médicinal articles, but nierely those that 
were noncompetitive, in order that the tax should fall on the manu- 
facturer. And as such articles are also intended for selfmedication, 
and are always accorapanied with "puffing" inducements, and unreliable 
statements about diseases, symptoms, etc., they harm the public on 
the whole, and for this reason hâve been for many years, and were then, 
regarded as a proper object of taxation. The department was no doubi; 
overwhelmed by the effort to décide what articles were taxable, and 
could scarcely avoid making occasional mistakes, and thereby taxm;.; 
some standard, compétitive, médicinal préparations. Among thèse we 
think the articles in question are properly to be included. 

In each case the judgment is affirmed. 

Note. — The following is the opinion of Haight, District Judge, re- 
f erred to^-Sn the opinion : 

HAIGHT, District .Tiirtse. Several suits were instituted by Jolinson & John- 
.son against William D. Kntan and Hernian C. II. Ilerold, resi)ectivel.v, coUef- 
tors of internai revenue, to reeovev certain nioneys whicli the plaintifï was 
compelled to [lay under the War Kevenue Act of -lune Vi, 189S. The nioney 
was paid for stanips, which were aflixed to varions urodiuts nianufactiired 
by the plaintiff from July 1. 189S, to July 1, 1901. The plaintiff clainied that 
certain of the products which had tlius been sniijected to the stanip tax were 
iiot taxable within the act, and that it was entitlod to hâve the ]noneys, so paid. 
refunded. The case was heard hy the court without a jury, and as to certain 
products the plaititiiï's contention was upheld. It was then referred to a réf- 
érée, to ascertaiu and report the aniouiit which the plaintift' was entitled to 
liave returned to It in each case. Tlie référée made his report, to which ex- 
ceptions hâve been filed. The exceptions relate only to the adiui.ssihility aud 
legality of certain of the évidence upon which the referee's report is based. 

At the beginning of the hearings before the référée counsel eutered into the 
following stipulation: 

'\Subjec-t to the proper autbentieation of books, Exhibits l"-, P3, and P4 for 
Identification as évidence, and also to the accuracy of the statements con- 
tained therein, it is stipulated that they show the manufactured goods on hand, 
and the goods manufactured by the plaintiff as tabulated by the witness, Mr. 
Porter, during the period stated by him in Exhihit PI for Identification." 

.Mr. Porter was an employé of the government, who examined the books of 
tlie plaintiff prier to the hearing before the référée, and niade a fabulation 
therer'roni, showing the aniount of nioneys paid by the plaintiff as taxes on 
products, which the court had determined were not taxable, and wliich are 
therefore the ansounts to be refunded. The aniounts reported by the référée 
are those found by Mr. Porter. No question is raised as to tlie correctnes.s 
of the fabulations, providing the books and data from wliidi they were made 
hâve been properly authenticated to be admissible in évidence. 

The only question, therefore, to be <'onsidered at this finie, is whether the 
b<x)ks aud data from which Mr. Porter made his calculations hâve been prop- 
erly authenticated. Whether they were admissible as independent évidence of 
the facts therein contained does uot, in view of the stipulation, seem to be open 
to question. 
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The plaintiff, in order to establisli tlie iimouiits paid, as no independent 
memoranda of that was kept, was first (-(niiiielled to show the quantity of the 
various kinds of products, which tlie coui-t, lieUl were iiofc liable to tax, man- 
ufactured by it dnriiig the period beCore iiieutloned. Some of thèse were, how- 
ever, exported, and no tax was paid on them, and sonip. werc» ou hand at the 
time the act was repealed. As to the latter, the government had, before the 
suits were instltuted retunded the amonnt jiaid ou tlieni. As to certain prod- 
ucts, it was also ueeessary to show the iunount tliereof which the plaintifl- 
had on hand at the tlnie the act went iuto effiect. After deducting froju the 
total amouuts of the various kinds of products on hand at the beginniug of 
the tax period, and those inanufactured during the time that the act was 
in force, the amonnts exjwrted and the ainounts on hand at the time the act 
was repealed, there was ascertahied the fiuantity of goods upou whicli the 
taxes had been improperly ]'>aid. To ascertain the amount so paid, it was 
only necessary to nniltiply the numlier of |)ackages of each kind by the de- 
nomination of the stamps alHxed to each, resi)ectively. Two boolvs contaiucd 
a record of the products nianufactured during tlie tax period, and for souie 
time before and aftei-. The plaintiff's coin-se of business in makiug tliis rec- 
ord was as follows: Whon the goods were complet ed, tliey were cxaniined by 
inspetttors, both to sce that tbey were rcady to be sent out and thatthey were 
Viroperly stamped. Aftei' tliey had licen inspected tbey were packed by the in- 
spectors and sent to the shi]ipjiig dojia riment, whence tbey were distribnted. 
Tlie inspectors couutc<l (hem, and noted the amounts of eacli article upou tem- 
liorary sheets of ])ai)ei', \s-hich wei'e tlien copicd in tlie books in question; the 
temporary sticets being then destroyed. Thèse liooks were those from which 
the government inspccior made part of bis tabiilat.ion. Thèse books were au- 
thenticated in the foDownig manncr: Tlie inspectors Wlu) counted and ex- 
amined the articles, and who made the entrles in the books (being, the same 
persons), wei'e callcd and testified that the entries were correctly takeu from 
the slips, and that the slips contained the actual counts, which they, respec- 
tive! y, knew to lie correct. Tliere would seem to be no doubt but that thèse 
liooks were properly authenticated, so as to make their entries binding upou 
vhe parties, within the stipulation before referred to. But, irrespective of the 
stipnlatiiin. tliey could hâve been properly used by the respective witnesses 
to rcfresh their recoilections. In fact, veriiied as they were, tliey were ad- 
missitile, by the great weight of authority, in évidence as independent proof 
of the facts cntered therein. Insurance Co. v. Weide, Wall. 677, 19 D. Ed. 
KIO; Insurance Co. v. Weide, 14 Wall. .•■!75, 20 ly. Ed. SO-1 ; Reybum v. Queeii 
City Savings Bank & Trust Co., 171 Fed. GOO. 96 C. G. A. :î73 (C. G. A. .Sd Cir.) ; 
Wigmore on Kvidence. vol. 1, § 7S4. The opinion of the Suprême Court in 
Bâtes V. l'reble, 151 V. S. 149, 14 Sup. Ct. 277, 38 L. Ed. 106 (which is criticized 
in a footnote of the above-inentioned section of Wigmore), is not at ail opposed 
to tbis, because the entries were ninde in the regular course of business, and 
were not independent memoranda such as the court stated, in that case, to be 
inadmissible as évidence. 

The doctrine regarding the adniissibility of regular entries made in the 
usual course of business, as I understand it, is generally contined in its appli- 
cation to cases where the entrant is unavailable. Wigmore on Evidence, vol. 
2, S 1.521. When the person who made the entries is available, then, upou 
vérification of the entries by that person, they may become admissible, under 
the doctrine, broadly stated, of memoranda used to refresh a witness' i>ast 
recollection. See Wigmore, § 1538, vol. 2. But, however tliis may be, the Su- 
prême Court, in Bâtes v. l'reble, supra, recognized that the entries, if made in 
the regular course of business, would be admissible, if properly verifled. Nor 
are the books sub.1ect to the eriticism that the entries were not made at or 
near the time when the events which they recorded were taking place, because 
the witnesses who made the entries also made the slips from which the entries 
were made. The slips were made at the very time that the articles were 
counted and were recorded in the book shortly thereafter. Both the slips and 
the books were testified, by the respective witnesses wlio made them, to be 
correct. It would appeai-, from the cases cited by counsel for the défendant, 
that they considered the books inadmissible, under the so-called "shopbook 
rule," the application of which is liniited to the proof of the sale and delivery 



KUTAN V JOHNSON & JOHNSON 379 

of goods and tlie performance of work and services. Tlie books were not ad- 
missible under that theory, but because they were records of past recollections 
of the witnesses who veiifled thein. The question wliether the stamps af- 
fixed to the goods manufactured, as shovvn in the two boolis befcce mentioned, 
were of the same dénominations as figured by Mr. Porter in making bis tab- 
tilatlons, does not seem to be wlthin any of the exceptions tiled, nor lias it 
been the subject of argument. It is sufficlent to say that those who made the 
f utries in the books testitled that each article tlierein recorded vvas stamped 
in aceordance witli a list prepared by one of the officers of the company, whicli 
]ist was, in turn. used by Mr. Porter in making his fabulation. 

As to the suggestions tliat the two books mentioned may be inadmissible, 
because the M'itnesses who testified as to the accuraey thereof may hâve been 
iiway on short vacations, and, eonse<iuently, during thèse periods, may not 
liave had personiil kuowledge of tbe tacts which the entries purport to re- 
cord, it is to be observed that it is clear that they .made the entries in the 
books and that they were made in the regular course of business, presuma- 
bly from slips furnished by those whose duty is was, during the absence of 
the witnesses, to make tlie counts, and that the entries so made were correct 
transcriptions of the slips. Under thèse circumstunces, I think the books, as 
respects tlie tiuie wheu tbe witnesses who made the entries were on va<!atioiis, 
were admissible under the gênerai doctrine pertaining to the regular entries 
made In the ordiiiary course of business. Although the persons who liad tbe 
actual knowledge were not sliown to be actually unavallable, I think that. as 
far as this circuit is coiicerued, tliey were admissible under the priiiciple rec- 
oguized by the Circuit Court of Ajjpeals in Reyburn v. Queen City Savings 
Bank & Trust Co., supra, and stated in Wigmoi'e on Evidence, § 1.Ô21. 

The inventory of the goods on liaiid at the beginning of the taxing period 
I consider to bave been properly anthenticated and to hâve been admissible 
in évidence independeutly of the stipulation. It appears tliat the clerks, un- 
der the direction of one witness, counted the goods and noted the results on 
slips which were handed to the witness. Thèse he verifled in a gênerai way, 
in many instances checklng them up I)y countlng the goods himself. Tlie 
ligures upon the slips were then trauscribed by him upon Inventory sheets. 
Auother witness testified that he copied the figures from the inventory slips 
in the exhibit which was olïered in évidence. The original sheets were de- 
stroyed. The oiily way in wliicli this inventory could bave been proven more 
conclusively was by oalling ail the various clerks who had counted the goods 
in the bins. This was not necessary. Mississippi Paver Logging v. Robson, 
(i!1 Fed. 773, 16 C. C. A. 400. The case eau properly be supported on the gên- 
erai doctrine pertaining to regular entries made in the usual course of busi- 
ness, on the theory that the persons who had the actual knowledge of the 
facts upon which the entries were based, were unavallable on grounds of mer- 
c-antile inconvenience. Sections 1521 and 1530 of Wigmore on Evid. vol. 2. 
The same gênerai doctrine of admitting so-ealled shop-books where the en- 
tries hâve been made by the bookkeeper, upon reports made to him in the 
ordinary course of business by workmen, is recognized in Corkran v. Rutter, 76 
X. J. Law, 375, 69 Atl. 954. No question is raised as to the correctuess of tbe 
inventory of goods on liand at the end of the tax period. In fact, the govern- 
ment had already refunded the taxes pald on those goods. Tlie only remain- 
ing question is that pertaining to the data from whicli the amount of goods, 
wliicli were exported during the tax period, was obtained. It appears that 
tlie list of exports furnished to Mr. Porter was taken from the summaries of 
exports sent from time to time to the government revenue oflicers, in aceord- 
ance with the régulations of the department. An invoice was made ont for 
each .shipment and was sent to the government revenue ofHcers, in whose cai'e 
tlie goods tliemselves were shipped. Letter iiress copies of the invoices were 
kept and inontbly summaries thereof were made and also sent f o the collecter. 
The list glven to Mr. Porter was taken from the summaries sent to the col- 
lecter and was verifled as to ils correctuess in that respect. The original in- 
voices and summaries received by tlie colleetor had been destroyed. The 
copies of the invoices, as well as the copies of the summaries, were offered. 
Ho objection was ever made by the government as to the correctuess of the 
<iriginal invoices and summaries, Under thèse cireumstanees, I think that tht 
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government wotjUI be estopped to deny that the original involces and sum- 
marles, as furnished to them pursuant to departmental régulations, correctly 
showed the goods whieh were exported. As the original involces and sum- 
maries hâve been destroyed, copies, under fandliar rules, are admissible. Sucli 
copies, proven to be sueh, were offered and adniltted. There Is a slight dis- 
crepancy between the fabulations talieu froin the copies of the invoices and 
those taken t'roni the sunmuiries. Tliis may be explained by the condition 
of some of the copies of the involces. 1 thinli tliat the aniounts which vi'ould 
hâve been paj'able on the exported goods, and whicli, tlierefore, must be de- 
ducted froni tlie amounts figiu-ed to be the taxes on ail the gowis rnannfae- 
tured and ou liand, was properly ascertaiued froni data which was légal évi- 
dence. It also uppears troni the i-eferce's report that in three cases the an)onnt 
tound to be due to the plaintiff exceeds the aniount set forth In the déclara- 
tion. A juotion was made that tlie plaintilï he perniitted to amend the déc- 
laration so as to recovei: thèse additioual aniounts. I see no reason why such 
an amendnient shonld not be made, and it will, accordingly, be so ordered. 

Tlie referee's report will be coniirined, and there \^ill be a judgnient for the 
plaintiff lu each of the cases for tlie aniount l'ouiid by the référée to be due in 
each case, respect i\'ely. 
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(Circuit Court of Appeals, Tliird Circuit. February 2S, 1S)16. Reheiiiing 

Deiiied April 20, 191C.) 

No. 2056. 

1. Collision <®=391 — Steam Vessels Mieetinq — Common Faulïs. 

A collision occurred at niglit on the Delaware river between tlie steam- 
ship Kaven, passing dowu, and the large goveriinient suction dredge Del- 
aware which was at work and nioving up the river about on the range 
Une. The deep channel was about 6(W feet wide, and the dredge carried 
the régulation liglits, showing that she was at work, but that approach- 
Ing vessels niight pass on eitlior side. lIcUl, on conllicting évidence, tliat 
both vessels were in fault; the dredge for fuiling to malntain an etticient 
lookout, by reason of which she started to turii around to the eastward 
before seeing tlie lîaven, or in the belîef that she was farther away than 
she was, and the Raven for not sigualiiig her intention to pass to the 
eastward of tlie dredge, and for not clianging lier course to the westward 
when she saw tbe dredge begiiiiiiiig to turn. 

|Ed. Xote.— For other cases, see Collision, Cent. Dig. §§ 187-102; Dec. 
Dig. ©=91.] 

2. Collision <&=>129^ — Damages Riîooverable — Waoes of Crew Duhing Re- 

PAIR.S. 

A government dredge, injured in collision so as 'o necessitate repairs, 
eniployed a crew of 58 men. Thèse inen were not ordlnary seamen, but 
were selected with care for tlicir skill, ellicieney, and expérience in oiier- 
ating the dredge ; some of them liaving been employed thereoii for .i 
number of years. The court found that tlii'ei! weeks was a reasoiiaWe 
tiiiie for niaking th»; repairs. Ifdd, that the govornment was not required 
to discharge sueh mon to save expense to tlie other vessel in fault, but 
was .iu.stified in keeping tlieni, and was entitled to allowanee as a part of 
the collision damages of the amount expeiided for tlieir wagcs and main- 
tenance duriug the three weeks. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 28.0 ; Dec. Dig. 
<£=129.| 

Appeal from the District Court of the United States for the I^astern 
District of Penpsylvania ; Ohver B. Dickinson, Judge. 

(g==)For other cases see same topic & KEY-NUMBEK in ail Koy-Numbcied Dige^îs & Imie.xca 
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Suit in admiralty for collision by the United States against the steam- 
ship A. A. Raven. From the decree, both parties appeal. Reversed 
on both appeals. 

For opinions below, see 216 Fed. 572, and 222 Fed. 958. 

Harrington, Bigham & Englar, of New York City, Conlen, Brinton 
& Acker, of Philadelphia, Pa. (D. Roger Englar, of New York City, 
and Jasper Y. Brinton, of Philadelphia, Pa., of counsel), for the A. À. 
Raven. 

Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. 
S. Atty., both of Philadelphia, Pa. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In this action for collision by the 
steam dredge Delaware against the steamship A. A. Raven, two appeals 
are before us, one by the Raven from so much of the decree as ad- 
judged her to be solely in fault (216 Fed. 572), and the other by the 
United States, the owner of the dredge, from the award of damages 
(222 Fed. 958). We shall consider the appeals in their order. 

Appeal of the Raven. 

[1] The collision took place not long after 9 o'clock on the evening 
of December 5, 1913, on the Liston range of the Delaware river, a few 
miles above the head of the bay. There was no wind, and the tide 
rwas three-quarter ebb running about Zy^ miles an hour. The night 
was clear; the half moon was occasionally obscured by thin clouds, 
but lights could easily be seen at the usual distance, and the moon 
(which was probably 3 hours high) helped to show the outlines of 
objects that were fairly near. The Raven is a freight steamship, 261 
feet long, 43% feet beam, with a capacity of 4,000 tons. She draws 
241/^ feet when fully loaded; on this voyage she had only half a cargo, 
and her draft was 18 feet aft and about 13 feet forward. She was 
bound south for Charleston, and was moving at full speed, probably 
12 miles over the ground. The Delaware is a large steam dredge 
owned by the government, and was employed at the time in deepening 
the channel of the river. She is 315 feet long, displaces 6,400 tons, 
and has a maximum draft of 22 feet. She bas an engine for each of 
her twin screws, and can turn with comparative ease — as her second 
ofïicer testified, "in a space of 600 feet." She is a suction dredge, draw- 
ing up the silt through 18-inch pipes, one on each side ; the silt being 
pumped into bins on board and carried to the place of deposit. On the 
night in question her bins were full, but she was still "agitating" — that 
is, her pipes were down and she was sucking up the silt, but this was 
allowed to run through the sluices in order that the tide might carry 
it away. She was moving upstream about 2 miles an hour over the 
ground. 

Each vessel carried the ordinary running lights, ail in order and 
burning brightly; in addition, the dredge carried four red lights, 
which the government asserts to be authorized by section 11 of the 
act of 1902 \Act June 13, 1902, c. 1079, 32 Stat. 374 [Comp. St. 1913, § 
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9861]), and by the régulations adopted thereunder. Section 11 is as 

f ollows : 

"That it shall be tlie duty of the Secretary of War to preseribe such rules 
and régulations for the use, administration, and navigation of any or ail 
canals and slmilar works of navigation, that now are, or that hereafter raay 
be, owned, operated, or malntalned by tlie United States, as in hls judgment 
the public necessity inay require ; and lie is also authorized to preseribe régu- 
lations to goveru the si)eed and movement of vessels and other water ci^aft in 
any publie navigable cliaunel wliieh bas beeu inipi'oved under authority of 
Congress, wllene^•er, in bis Judgment, such régulations are necessary to pro- 
teet such improved channeis frorn In.i'ury, or to prevent interférence with the 
opérations of the United States in iuiproving navigable waters, or injury t(» 
any plant that may be employed in such opérations. Snob rules and régula- 
tions shall be posted in coiispieuous and appropriate places, for the informa- 
tion of the public. * * * " 

Paragraph 7 of the régulations provides that : 

"Dredges shall dlsplay by day a black bail !! feet lu dlameter at the end of 
a liorizontal spar extending to the line of the side of the dredge's hull, and at 
a lieight not less tlian ;!() feet above tlie water, tlie bail to be set on the .side 
of the dredge on whicli it is desired approachlng vessels shall pass. 

"Dredges shall dlsplay by iiigbt one white ligbt on a staff in the mlddle of 
the dredge, and at lenst 'SO feet above the water, to serve as the régulation 
anchor ligbt, and 4 red lights suspended in a vertical Une from the outer end 
of the horizontal spar used by day for the suspension of the black bail, the 
liglits to be set on the side of the dredge on wliich it is desired approachlng 
vessels shall pass. If approacliing vessels ma.v i)ass on either side of the 
dredge, no day nmrk shall be displayed, and by niglit tlie four red lights shall 
be displayed In a vertical line directly under the abo^-e-nientioned white ligbt." 

When the Delavvare began dredging 10 years ago, she made public 
the f ollowing notice : 

"The U. S. dredge Dt^laware will commence dredging in the Delawure river 
<-hannel on Mardi 2S, ItKMi. Wlien the dredge shows tvvo blue flags (one on tb(; 
foremast and one on the niainmast) in daytlme, or four red lights (two on the 
foremast and two ou the niainmast), at niglittime, slie is engaged in dredging 
and is practically uumaniigeable; therefore ail vessels are iiotifled to give lier 
as mucli room as practicable." 

In accordance with this notice two lights in a vertical line were dis- 
played on each mast of the Delaware on December 5th, and, although 
this arrangement did not follow exactly the paragraph quoted from 
the régulations, it indicated sufficiently to the Raven (to whom the 
dredge's présence in the river was well known) that a vessel about to 
pass was at liberty to choose either side. 

Each vessel asserts that she saw the other in ample time and with 
ample room to pass in safety, and blâmes the collision on a sudden and 
unannounced change of course on the part of the other. They agrée 
that one of them did make such a change, and they agrée also that the 
contact was nearly at riglit angles on the eastern edge of the 30-foot 
channel. At this point the channel is about 600 feet wide, and on its 
western edge a black buoy (No. 3L) is nearly opposite the place of the 
disaster. The Raven struck the port bow of the dredge, a few feet 
aft of the stem, twisting lier own stem round to port. Ail the witness- 
es of the Raven except one testified by déposition between April 10, and 
July 20, 1914; the witnesses for the dredge being heard in open court 
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on July 9. The District Judge adopted the theory of the government, 
and held the Raven to be solely in fault (216 Fed. 572) ; but he did 
not attempt to assign any motive or reason for the extraordinary 
maneuver that she must in that event hâve made. Since this is a case 
of coUision, we expect to find positive contradiction between the two 
groups of witnesses; but, if a probable reason can be found for one 
account rather than for the other, this should help us to décide the 
conflict, or perhaps even to reconcile it in part. A prolonged and care- 
ful study of the record has led us to believe that the order of events 
was as f ollow^s : 

The business of the Delaware was to dredge to and f ro on the Liston 
range between black buoys No. IL and No. 3L; No. 1 being about 
two miles south of No. 3. As her master testified, the work was to be 
donc on the range line : 

"We are supposée! to work on the range and keep the center line down. 
"Q. At that time your instructions were to work on the tenter line? 
"A. Tes. 

"Q. Not on either side? 

"A. No, on the ranges ; but - • we do not stay on the center Une 

when there is a ship passing by." 

And the second officer testified: 

"We hâve orders to dig on a range, and that nieans the middle of the chan- 
nel. * * * We are not instructed to dig outside of the range, but we are 
instrueted to keep away (rom the vessels wliich are coniing down on tlie 
range." 

On the night in question the dredge turned at No. 1 and started up 
stream to No. 3. This was about 8 o'clock, and not long afterward the 
steamship Mongolian overtook her, and passed on her starboard side, 
the dredge being then about in the center of the channel. In a short 
time her sister dredge, the Manhattan, which was working down the 
range, met and passed her port to port, the Delaware being still near 
the range. Farther up, she met the steamship Lexington coming, 
down, and passed her starboard to starboard ; she herself being some- 
what westward of the range, and the Lexington being somewhat to the 
eastward. Behind the Lexington — "right astern of her," as the Mon- 
golian's pilot testified — came the Raven, and we understand this testi- 
mony to mean at least that she was not far behind. At this time the 
tug Gettysburg, towing three empty barges tandem up to Philadelphia,. 
was some distance astern of the dredge, and 1,000 feet or more to the 
eastward of the range. She was out of the channel altogether, was 
obviously not a source of danger to any vessel on or near the range,. 
a'nd was not as favorably placed for accurate observation as the other 
vessels named. She was moving more rapidly than the dredge, and at 
the time of the collision had come to a point practically opposite buoy 
No. 3, or perhaps a little below. Considering the distant and disad- 
vantageous position of the tow, the évident bias of her three witnesses,. 
the improbable précision that marks much of their testimony, and the 
variation in the two accounts they gave, we find ourselves unable to 
rely with confidence on what they said at the later hearing, and cannot 
regard it as of spécial value. Taking ail the évidence together, we 
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incline decidedly to the conclusion that the dredge was wliere her 
business required her to be, where the work was ordered to be donc, 
namely, somevvhere near the line of the range. On this point much of 
the testimony will continue to be directly in conflict; but we attach a 
good deal of vveight to the fact that, if we should assume the dredge's 
theory to be correct, namely, that she was coming up on the eastern 
edge of the channel, the Raven's change of course is then without a 
discernible motive, and indeed can hardly be accounted for, except 
by supposing that her navigating officer had taken leave of his sensés. 
The dredge's account rec|uires us to believe that, after the vessels had 
exchanged passing signais, port tO' port, their positions being then per- 
f ectiy safe, the Raven — a loaded vessel, bound for sea, and going down 
on the range, with nothing at hand to crowd her eastward — neverthe- 
less, on a clear, bright night, deliberately and without reason left her 
course and her safe position, turned several points to the eastward 
in violation of her signal, and in effect ran the dredge down. On the 
face of things this theory is unlikely, and needs strong évidence to 
eslablish it, and we think it should yield to a more probable view of 
the facts, and especially since that view is supported by testimony 
quite as weighty as the theory of the dredge. 

How, then, is the collision to be accounted for? At this point let us 
turn to the Raven, and try to realize the situation produced by her ap- 
pearance on the scène. Her master and her third officer were on duty, 
a quartermaster was at the vvheel, and an experienced seaman was 
on lookout. Whcn she turned from the Baker range into the Liston 
range, she was nearly 4 miles above buoy No. 3. The Delaware had 
had nearly an hour "to cover the 2 miles from No. 1, and could not 
hâve been far south of No. 3. As the collision took place shortly 
after 9 o'clock, she was probably about half a mile below No. 3, and 
of course had an open view to the top of the range. How soon did 
she see the Raven, and what was donc? And hère we hâve the ad- 
vantage of testimony that was not before the court below. The dredge 
was in sole charge of the second mate, with whom were a quarter- 
master at the wheel and a seaman supposed to be on duty in the 
bows. The quartermaster was not under obligation to look out for 
lights, and on this subject of lights the lookout did not testify at the 
trial ; he was not produced, and no proof was offered that an effort 
had been made to find him. The failure to call this witness below, or 
account satisfactorily for his absence, afforded ground for presuming 
that his testimony would not support the dredge's case (The New 
York, 175 U. S. 204, 20 Sup. Ct. 67, 44 L. Ed. 126); and we are not 
sure that the presumption bas been entirely removed by the belated 
agreement to permit the inspectors' notes to be read. He had been 
questioned by the inspectors a few days after the collision, and the 
Raven offered in évidence the notes of that examination. Thèse (be- 
ing ex parte) were properly excluded by the District Judge on the 
government's objection. On the argument of this appeal, however, the 
objection was withdrawn and the parties agreed to make them a part 
of the record. They show that the lookout was a deckhand who had 
only had nine weeks' expérience as a seaman ; that none of the officers 
had ever given him orders about his duty as a lookout; and that hc 
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"supposée!" he was to report lights, because he had heard some of the 
sailors say so. The notes then go on as f ollovvs : 

"Q. How far off was the Kaven when you first saw her? 

"A. I don't know how far slie was. 

"Q. Whon you first saw her did you report her to the officer on watch? 

"A. TS'o, sir. 

"Q. How long after you flrst saw her did you hear any signais blown or 
exehanged between thèse vessels? 

"A. I only heard one signal. 

"Q. How far apart were they when you heard itî 

"A. I dldn't see. 

"Q. Did you hear the whistleî 

"A. I heard our whistle. 

"Q. Did you hear her whistle? 

"A. No. 

"Q. Had she blown a whistle, do you think you could hâve heard it from 
where you were? 

"A. I don't know. 

"Q. Do you know what this whistle signal was that was blown by your 
vessel ? 

"A. It was one blast. 

"Q. When this signal was blown, did you notice what lights were being 
Shown on the Baven? 

"A. No, sir. 

"Q. Did you hear any other whistle signais blown by the Raven or the 
Delaware? 

"A. No, sir. 

«**♦***« 

"Q. When you were standing your lookout, did you stay on the lookout 
from the time you got there until it was time for you to be relieved by the 
other lookout? 

"A. No; I did not. 

■'Q. What were you dolng at the time that you should hâve been on the 
lookout? 

"A. ï was down doing nothing. 

"Q. When you were down doing nothing, who was on the lookout then? 

"A. Nobody." 

It is conceded that he made no report that night, thus leaving the 
second mate to bear the responsibility of lookout in addition to his 
other duties. Certainly this is not the vigilance required of vessels in 
a narrow channel, and must be taken into account in determining 
what probably occurred. 

The position of the dredge being ascertained to be near the line o£ 
the range, niost probably somew^hat to the westward, it is évident that 
her account of what lights she saw on the Raven, and how far away 
she saw them, needs to be modified. She received no help in this di- 
rection from her inefficient and apparently inattentive lookout, and 
the likelihood of the situation is not in favor of her account. We 
believe, however, that at some time she did give a signal of one blast ; 
but in our opinion she did not give it until the vessels were much 
doser together than she had supposed, and until the danger of col- 
lision was already threatening. As we see the situation from the rec- 
ord, what happened was this : When they were at least a mile apart, 
the vessels were nearly head on, both being near the range. The Raven 
made out the approaching vessel to be a dredge, and saw that her 
peculiar lights indicated that she was at work; this meant that, if 
231 F.— 25 
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she was moving at ail, she was moving slowly — was "praetically un- 
manageable," in the language of the notice quoted above — and, as the 
position of the vertical lights showed that she might be passed on 
either side, the choice of sides was thus left to the Raven. She chose 
the eastern side and started to exécute the necessary maneuver. As 
the combined speed of the vessels was about 14 miles, they were ap- 
proaching each other rapidly. The dredge had now nearly reached 
th^ buoy where she was to turn and work down stream, and, having 
f ailed to notice the Raven at ail, or (as perhaps is more likely) suppos- 
ing her to be f arther away than was the case, she started to make the 
turn, believing that she could do so safely. This belief might hâve 
been justified, if, as she contends, she had already given ample notice 
by signal that she was going to the eastward. But, even if no signais 
had been exchanged, she might still mistakenly believe that she had 
plenty of time to get out of the way. Whatever the fact about the 
signais may be, she had scarcely begun the eastward movement when 
she discovered that the Raven was so near that the turn was hazardous. 
It was too late to go back, however ; she was now committed to the 
maneuver, and she then did ail that was possible under the circum- 
stances. At that time at least, if not before, she blew one blast, and 
followed it almost immediately by the danger signal, starting her en- 
gines full speed astern and putting her helm hard aport, so as to turn 
to the eastward as rapidly as she could. The effort was unavailing, for, 
although the contact may hâve been delayed by thèse maneuvers, it 
could not be avoided, and the vessels came together as described above. 

From the foregoing account the faults of the Delaware are sufE- 
ciently clear. She did not hâve a compétent and attentive lookout, and 
she undertook a dangerous maneuver when she was too near the other 
vessel. And we agrée that the Raven was also at fault. If her tes- 
timony be accepted, she gave no signais whatever from the beginning 
to the end, and assuming this to be true she cannot be absolved for 
such an omission. Her excuse is that, as she intended to pass between 
the Delaware and the Gettysburg, she feared to mislead one or the 
other of the vessels, and therefore refrained from signaling at ail. We 
do not regard the explanation as sufïicient. The Gettysburg was too 
far over to be misled by a starboard passing signal; she could not 
possibly suppose that such a signal was intended for her, since it would 
require the Raven to take the extraordinary course of leaving the 
range and the channel altogether in order to pass the tow on its star- 
board or eastern side. As the steamship intended to pass the Dela- 
ware starboard to starboard, she ought to hâve given the appropriate 
signal. She may hâve regarded the Delaware as "praetically unman- 
ageable," and may hâve believed that she herself had the choice of 
sides; but even in that event she was taking the risk of an unexpected 
movement on the part of the dredge, and that risk she could hâve 
avoided, or at least could hâve minimized, simply by giving the proper 
passing signal. This fault alone is sufRcient to charge her with con- 
tributing négligence. 

And we think she also committed a fault by persisting in her swing 
to the eastward and in maintaining her speed after she knew that the 
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Delaware was moving in the same direction. Her explanation is that 
by keeping her course and speed she thought she might be able to 
cross the dredge's bows in safety, and she points to the fact that the 
blow was so near the dredge's stem as to indicate that she nearly suc- 
ceeded. This does not seem to be quite accurate. As we understand 
the situation, she was still far enough frora success; obviously, it 
would not hâve helped matters to place herself across the Delaware's 
bow, for (instead of herself) the dredge would then hâve been the 
striking vessel. In our opinion the only chance of avoiding the collision 
after the dredge's mistake was for the Raven to stop and reverse, and 
make every effort to go to the westward in order to pass under the 
dredge's stern. As we see it, such a maneuver was less dangerous than 
to follow the other vessel to the eastward, and in our opinion it had a 
fair chance of success and should hâve been adopted. 

We hold both vessels therefore at fault, and direct the court below 
to modify the decree accordingly. 

Appeal of the United States. 

[2] Having found the Raven solely at fault, the court bclow on 
September 10, 1914, appointed a commissioner to ascertain the dam- 
ages, setting forth in the interlocutory decree that the — 

" * * * damages [were] to embrace the reasonable cost wbieh .should hâve 
been incurred in malîing necessary repairs to tîie said Delaware, together 
with the amount of wages and cost of supplies and maintenance which should 
reasonaWy hâve been incurred In maintaining the said Delaware during the 
estimated period or iieriods of said i-epairs." 

As stated by the District Judge in his opinion (222 Fed. 958), con- 
sidering the commissioner's award, this decree "was made as a matter 
of course, without its terms being brought to the attention of the 
court." 

And this may account for the government's application in November 
to amend the concluding clause of the decree. At ail events the govern- 
ment did seek to amend that clause so as to make it read as f ollows : 

"ïogether with the damages suffered by reason of the détention of the sairl 
Delaware during the reasonable period of repairs, which shall be nieasnred uy 
the reasonable cost of operating the said dredge during a period etpial to the 
nald reasonable period of repairs, ineluding dépréciation." 

The court refused to allow the amendment, and the refusai is one 
of the errors now assigned. But we need not consider it, for in our 
opinion a controlling question raised by the record is well within the 
terms of the unamended decree, as will appear by a brief summary of 
the commissioner's award, which was approved by the court below. 

During the hearings, which ended late in October, the government 
asked no allowance for dépréciation, nor for the estimated value of the 
excavation that might hâve been done while the dredge was idle, but 
confined its claim to the actual cost of repair, and to the wages and 
maintenance of the full crew during the time consumed in that work. 
The commissioner fixed the sufficient, and therefore the reasonable, 
time at 21 days, instead of 40, and allowed the wages and maintenance 
of only 10 men (instead of 58), adding thèse sums to the cost of re- 
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pairs with one or two Other expenditures. Ile recommended a decree 
made up of the f ollowing items : 

Reasonable amoxint requlred in maklug repalrs to tlie drcdiie $3,842.7» 

Charge for docking 221.2;; 

Oharge for tug hire 37.50 

Ueasonable ainouut of wages to crew aud ofiicers foi' 21 days or 21/3, 

of nionthly pay roll of 10 nuni 598.50 

Cost of mainteiianee for 10 ineii for 21 day.s, at $1 lier day 210.00 

Ve.ssel suppli&s for 21 days 22!).07 

Total $5,130.05 

Interest on sanie from January 14, 1914, to ^>epto]ul)er 10, 1914, date 
of decree 202.1:? 

.$5,341.18 

The government assents to the réduction from 40 days to 21 days, 
and makes no complaint now, except that wages and subsistence should 
hâve been allowed for the full crew, instead of for the 10 men whom 
the commissioner regarded as a sufficient complément during the period 
of repair. The amount in issue is $1,863.72. 

The situation is unusual, and the question presented has had our 
serions attention. In the fîrst place we observe that ail the items con- 
tained in the foregoing list are accepted as far as they go. The sole 
objection is that some of the allowances should hâve been large enough 
to provide for the whole crew. Confining our attention, therefore, to 
this matter, we start with the fact that the repairs were finished with- 
in a reasonable period, fixed by the commissioner at 21 days. To this 
finding neither party is now objecting. The period being reasonable, 
and nothing being in dispute except the number of men, we come to 
consider the ground on which the propriety of such an allowance should 
be determined. And we note, also, that the government is not claiming 
for loss of profits, or for losing the use of the dredge ; it is simply 
asking to be reimbursed for money actually paid out for wages and 
supplies. No spéculative élément enters into the discussion ; a definite 
amount has been ascertained, and the only inquiry is whether the 
government should be repaid a sum of money that has already been 
spent. Should this sum be charged against the Raven ? We lay aside, 
as not in point, the case of The Conqueror, 166 U. S. 125, 17 Sup. 
Ct. 510, 41 L. Ed. 937, a décision much relied upon by the court be- 
low, and relied upon now by the Raven's counsel. As we understand 
the opinion there delivered, the important question presented to tlie 
Suprême Court was : What damages for unlawful détention should 
be awarded to the owner of a private yacht, intended and actually 
used solely for his own pleasure? He had lost no money by reason 
of losing her use, and had been debarred from no profits. He had, 
of course, suffered inconvenience, and his pleasure had been inter- 
rupted ; but, as no measure is known for estimating such damage ac- 
curately, he was allowed no compensation therefor. In that verv case, 
however (166 U. S. 134, 135, 17 Sup. Ct. 510, 41 L. Ed. 937), the 
owner was reimbursed for money actually paid out for wages and 
supplies during part of the period. For several weeks the yacht had 
been detained by the collecter of customs, and during this time the 
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whole crew had remained on board under pay. They had rendered 
little actual service, and had been kept on the vessel more as a matter 
of précaution than because their présence was essential. The vessel 
was at anchor in New York TIarbor, and the reason for keeping them 
was the fear that some contingency mif.dit arise that would call for 
the service of the whole crew. The e>cpense of keeping them ail was 
allowed for as reasonable, but after the yacht was removed to the 
Erie Basin, whcre no one could be needed exxept caretakers, the al- 
lowance was rediiced to the pay of a few mon. 

In whichever form the question may hc stated — whether a given 
number of men is necessary, or whether such a number is reasonable 
— the words "reasonable" and "necessary" carry practically the same 
meaning. Each situation must l)e taken by itself, and the incjuiry is : 
What allowance should be made under the particular circumstances? 
VVe agrée with the government's argument that the crew of this dredge 
difïers from the crew* of the ordinary vessel. A dredge is a floating 
machine, not a boat for commercial use, and of necessity most of her 
men are rather artisans or mechanics than c<:)mmon seamen. They 
inust be familiar with machinery of one kind or another, and cannot 
be easily replaced from the wharf or a sailors' lodging house. In this 
instance, many of the crew had been em]3!oyed for a considérable time, 
their periods of service ranging from seven years to a few months— 
see the government's list — and they had become so experienced and 
efficient as to be important factors in the particular work then being 
done. They had been sifted out from many others, and had been 
chosen, not only because of their skill and expérience, but also be- 
cause they w'ere sober and reliable. Now, was it reasonable or un- 
reasonable to retain such a crew intact during a period that has been 
f ound to be of no more than reasonable length ? Was the government 
obliged to disperse an organized force, gathered with such care, and 
run the risk of reassembling the men after the vessel should be ready 
to résume work? No doubt many of them were practically idle on 
board the dredge while she lay in the dry dock. Should they bave 
been discharged in order to save expense to a wrongdoer? If the sit- 
uation is to be testcd by what an ordinarily prudent business man 
would do — and both i)arties ask us to apply this test — -we think only 
one answer is probable: Such a man would keep the crew together 
for three weeks under pay rather than risk their loss. The case might 
be différent if the crew were of the usual type — wandering sailors 
without spécial skill or mechanical training, such men as can nearly 
always be found in a large port like Philadclphia. And the case might 
be différent, also, if we were dealing with a time that would appear 
at once to be unreasonably long. Conceivably we might not find it 
easy to draw the line. No one would contend that a crew like this 
should hâve been discharged, if the repairs had been likely to be fin- 
ished wilhin three or four days. Would a week be too long? Or two 
weeks? Or three weeks? In the présent inquiry, we are much as- 
sisted by the commissioner's finding, and the assent of both parties, 
that three weeks was a reasonable time for the necessary work; and 
we feel justified, therefore, in adding our own agreement on this sub- 
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ject, and in reaching the conclusion that the government did net go too 
far in keeping this exceptional crew together for the period thus fixed. 
There is no doubt that the government was acting in good faith, for 
it keeps the crew together when the work is interrupted by repairs or 
by unfavorable conditions. And in determining the question l^efore 
us tliere is some force in tlie fact that negotiations were pending from 
December 5, to December 18, by which the government was dekiyed 
in deciding to repair the vessel at League Iskmd — a delay for which 
we think neither party should fairly be held responsible. 

On each appeal, therefore, the decree must be reversed. If the 
parties do not agrée on the amount of the Raven's damages, a further 
inquiry will be needed before the commissioner ; if they do agrée, the 
District Court is directed to modify its decree in accordance tliere- 
with, and with this opinion. And we direct, also, that the costs below 
and in this court be equally divided. 



GRAND UXION TEA CO. v. LORD. 
(Circuit Court of Appenls, Fourth Circuit. Jlareli 1, 191C.) 

No. 1373. 

1. Corporations <g=»423 — Liability fob Agent's Torts — Si.ander. 

A corporation is liable for tliu sUuicleroiis words of its agent if tlie agent 
at the time is transacting its busine.ss and the s'anderous words are 
spolîen in the course of sucli business and in comiection therewith. 

[Ed. Note. — For other cases, see Corporations, Ont. Dig. §§ 1692-1695. 
1903, 1906 ; Dec. Dig. <®=423.] 

2. Corporations ®=>423 — Liability for Agext's Torts — Sla.\der. 

PlaintiflC was in diarge of one of defendant's stores, and whiie défend- 
ant'» manager was making an inventory left tlie store without explana- 
tion. M., a friend of plaintiff, stopped at the store and inquired for hini, 
and the manager told him that plaintiff had acted in a very jîeeullar 
way and went off witbout saying anything, and that bis stock and hls 
<;ash were short. Held, that défendant was liable for the inanager's 
language, as he was engaged in its business and acting in its behalf when 
the words were spokeu and they referred to plaiutiff'.s acts In the work 
for which he was employed. 

[Ed. Note. — For other' cases, see Corporations, Cent. Dig, §§ 1692-1C95, 
1903, 1906 ; Dec. Dig. ©=^423. | 

3. LiBEL AND Slanoer <©=>54 — Défenses — Justiitcatio.m. 

Proof of the truth of the words spoken is a good défense in an action 
for slander, but the justification must be as broad and complète as the 
mlsconduct cliarged. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 152; 
Dec. Dig. <S=>54,.| 

4. LiBKL AND St.ANUKR i©=3l23(7) — ACTIONS — t^UESTIONS FOR J URY. 

In an action for slandering irtaintifC, wlio was in charge of one of de- 
fendant's stores, by saying that bis stock and cash were short, évidence 
held insufticient to sliow tliat bis stock was short, or that there was a 
sliortage in the cash, at least in sucb amount as would justify the infer- 
ence that he had misappropriated the nioney, witb sucb a degree of cer- 
tainty as to warrant the court in holding as matter of law that the 

iÊ=3For other cases see same topic & KEY-NUMBER in ail Key-Numberea Dlgests & Indexes 
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languagc complaiiied of was true, and henee the direction of a verdict for 
défendant was properly denied. 

lEd. Note. — For othor cases, see Libel and Slander, Cent. Dig. § 361; 
Dec. Dig. <s=]23(7).] 

5. I.iBEL ANn Slander <®=>44(1) — Privileged Communications — Discharge 

OF DUTY. 

Plaintiff was in cliarge of one of défendant'» stores, and V. was défend- 
ant'» gênerai manager in cliarge of the territory, including such store. 
While \. was taking an Inventory, plaintiff left tlie store without expla- 
natlon, and did not return tliat day. M., a familiar friend of plaintiff. 
with whom plaintiff llved, called at the store and inquired for plaintitï. 
and V. told hlm that plaintiff had acted in a very peculiar way, and had 
gone off without saying anything, and that his stock and his cash was 
short. Ileld, that while, it was perhaps not unnatural for V. to tell M. 
of the shortage, he owed no duty to M. to make such statement, and 
there was no Imsls for a claim of prinlege. 

[Ed. Note.- — For other cases, see Libel and Slander, Cent. Dig. §§ 133, 
134 ; Dec. Dig. <S=>44(1).] 

6. Appeal and Eerok 'S=>1064(2) — Libel and Slander <®=»124(4) — Actions — 

Instructions— Pbejudicial Ebror. 

In an action for slandering a person In charge of a store by saying 
that his cash and stock were short, it was error and prejudicial to 
charge that, if défendants manager spoke of plaintifC the defamatorj' 
words charged in the déclaration under circumstances alleged, and if such 
words were false, then a recovery might be had, as it was for the jury 
to détermine whether the language used was an accusation of crime or 
the imputation of conduct amounting only to irregularlty or négligence, 
and the instruction in eflfect told the jury that the words spoken necessarily 
imputed the commission of a crime and were actionable per se, especially 
where the court further charged that if the manager slandered plaintiff 
as charged in the déclaration, défendant was liable, and refused to charge 
that if the language used did not, according to its fair meaning under 
the circumstances, charge plaintiff with larceny, or if the hearers did 
not understand that it charged hlm with larceny, but that it simply 
charged hlm with some improper, négligent, or careless act, not amount- 
ing to larceny, then défendant was not guilty. 

[Ed. Note. — For other cases, see Appeal and Error. Cent. Dig. §§ 4221, 
4222; Dec. Dig. «=1064(2); Libel and Slander, Cent. Dig. § 366; Dec. 
Dig. ®=>124(4) ; Trial, Cent. Dig. §§ 475, 480, 525, 526, 553, 558.] 

7. Trial ®»296(1) — Libel — Instructions — Cure of Error. 

Such error was not cured by charging that, in determining whether 
or not the language used imputed a crimlnal offense, the words must be 
construed in their plain and popular sensé, and that it was not necessary 
that the manager should bave expressly charged plaintiff with larceny 
or a breach of trust, but that it was suflicient if the charge consisted oi 
a statement of matters which would naturally and prcsumably be under- 
stood by those hearing theni as charging a crime or breach of trust, or as 
affec-ting plaintiff in his trade or calllng, as this implled that the words 
were slanderous in their plain and popular sensé, and failed to make it 
clear to the jurj' that the meaning of the words was for their détermina- 
tion. 

|Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 705-707 ; Dec. Dig. 
®=>296(1).] 

8. Libel and Slander ®=>124(4) — Actions — Instructions. 

In an action for slandering a person in charge of a store by saying 
that his cash and stock were short, an Instruction that it was sufficient 
to constitute slander if the words were naturally and presumably under- 
stood to charge a crime or breach of trust or to afifect plaintiff in his 

®=BFor other cases see same topic & KEY-NUMBER lo ail Key-Numbered Digests & Indexes 



392 231 FEDIORAL KErORTER 

calling, was erroneous, as words not slanderoiis, but merely derogatory, 
would tend to affect plaintiff in lus trade or ealling. 

[Ed. Note.— For other cases, see Libel and Slander, Cent. Dig. § ;î06; 
Dec. Dig. .S=>124(4).] 

9. Libel and Slandkb tg==>124(2) — Actions — Instructions. 

Plaintiff was in charge of one of defendaut's stores, and claimed that 
while deteiidant's manager was uiakiug an inventory he told a friend of 
plaintiff, wlio inquired for plaintiff, that plaintiff was short in his cash 
and stock. Défendant requested an instruction, stating plaintiff',s daim, 
and stating that défendant claimed that M., to whoni the alleged slauder- 
ous statement was made, was a friend of ])laintift: and lived in the same 
house with hlm ; that defcudant's manager was endeavoring to locate 
plaintiff and get some explanation of his conduct, and that the statemeut 
as to the shortage was true, and made in good faitli and wlthout malice; 
that proof of the truth of the statement was a complète défense; that 
the burdeu was on plaintiff to establish his case, and he must show that 
défendant used the language charged, and the .1ury must belleve this 
latignage, if true, to be slauderous, or such as from its usual import was 
insulting and calculated to cause a breach of the peace, or there eould be 
no recovery ; and that if, after heariug the évidence, the jury belleved the 
stock was short and the cash was also short, the verdict must be for de- 
fendant, whether the shortage was due to carelessness, ignorance, lack of 
attention, dishonesty, or other cause. JJcld, that this instruction, in sub- 
stance, should hâve been given, as it prcseuted defendaut's theory of the 
case, and contained nothing ob.iectionable, eitlier as to matters of fact 
in the asi)ect of the facts claimed by défendant or as to the applicable 
rules of iaw, and it included propositions wliich défendant was eutitled 
to hâve subniitted when not covered by the instructions givcn. 

[Ed. Note. — l''or other cases, see Libel aud Slander, Cent. Dlg. § 370 ; 
Dec. Dig. <g=» 124(2).] 

In Error to the District Cotirt of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Action by I. C. Lord against the Grand Union Tea Company. Judg- 
ment for plaintiff, and défendant brings error. Reversed. 

R. Randolph Hicks, of Norfolk, Va., for plaintiff in error. 
Allan D. Jones and S. O. Bland, both of Newport News, Va., for 
défendant in error. 

Bef ore PRITCHARD, KNAPP, and WOODS, Circuit Judges. . 

KNAPP, Circuit Judge. The plaintiff in error, défendant below 
and hereinafter so called, conducts a large number of stores in dift'er- 
ent parts of the country. The territory in which it opérâtes is divided 
into divisions, one of which, with headquarters at Washington, in- 
cluded the store at Newport News, Va. The gênerai manager of this 
division was C. C. Van Allen, who lived in Washington. It was his 
duty, among other things, to take an inventory at least twice a year 
of the stores under his supervision, and he had authority to hire and 
discharge employés. The management of the business in his division, 
at least in large degree, was subject to his control. Frora January, 
1913, until the 20th or 21st of April, 1914, the plaintiff. Lord, was in 
charge of the Newport News store. Van Allen visited this store, and 
took an inventory about the 7th of January, 1914, and found a short- 
age in the stock, as he asserts, of about $500. He took another in- 

Ê=aFor other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & ludexess 
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ventory on the llth of February, and discovered a further shortage 
of upwards of $700, which had accruecl since his January visit; but 
nothing appears to bave been done about thèse shortages, and Lord 
continiied in charge of the store. Van Allen went there again on Mon- 
day, the 20th of April, and claims to hâve found an additional short- 
age in the stock of 180-odd dollars, and a small shortage in the cash, 
the amount of which is disputed. This inventory was commenced 
soon after Van Allen's arrivai at the store, and continued thro-ughout 
the day and evening. It was resnmed the next morning, but Lord soon 
afterwards left the store without explanation, and did not return dur- 
ing that day. In the afternoon some effort was made to locate him, but 
he was not found. Inquiry was made at his résidence, and also at the 
store of one Moncure, in whose house Lord was living. It seems that 
Aloncure himself had gone to Richmond that day; but he called at de- 
fendant's store on his return to inquire if Lord had gone home ; and it 
was for words spoken to him at that time by Van Allen that this suit 
for slander was brought. At the trial Moncure was a witness for 
plaintiff and testified as f ollows concerning the incident : 

"I met Mr. Van Allen one afternoon wlien I came to the store of the Grand 
Union ïea Company, from Rlehmond. I stopped by the store, poked my head 
in, and said — 'Has Mr. Lord gone up?' Some one told me he was not there, 
and then Mr. Van Allen got up and said, 'Is not this Mr. Moncure?' and I 
told him that was my name. He asked me if Mr. Lord lived at my house, and 
I told him that he did. He said that Mr. Lord had aeted in a very peculiar 
way, and that he went off without saying anything to us, and, ahout as I can 
remember, 'His stock is short and his cash' — he did not say liow much — and 
I remarked, 'I am very much surprised to hear it,' and went home." 

The words claimed by Moncure to hâve been spoken of and con- 
cerning Lord on this occasion, namely, "His stock is short and his 
cash," are substantially the words set out in the déclaration and al- 
leged to be actionable. There was a verdict of $2,000 for the plain- 
tiff, and the case cornes hère on writ of error. 

[1,2] The défendant con tends that a verdict should hâve been di- 
rected in its favor for reasons which will be briefly considered. It is 
argued, in the first place, that défendant, a corporation, is not liable 
for the alleged sland&r because the statement concerning Lord was not 
made by Van Allen in the scope of his employment or in the perform- 
ance of his duties, and particularly because it was not authorizcd by 
the corporation. We deem it unnecessary to review the numerous 
cases involving the liability of a corporation for the tortious acts of 
its agent, because the law is well settled that a corporation is liable for 
the slanderous words of its agent if the agent at the time is trans- 
acting the business of the corporation, and" the slanderous words are 
spoken in the course of such business and in connection therewith. 
Washington Gas Light Company v. Lansden, 172 U. S. 534, 19 Sup. 
Ct. 296, 43 L. Ed. 543 ; Stewart v. Wright, quoting many cases, 147 
Fed. 321, 77 C. C. A. 499; Waters-Pierce Oil Company v. Bridwell, 
103 Ark. 345, 147 S. W. 64, Ann. Cas. 1914B, 837; Hypes v. South- 
ern Railway Company, 82 S. C. 315, 64 S. E. 395, 21 L. R. A. (N. S.) 
873, 17 Ann. Cas. 620; Fensky v. Maryland Casualty Company, 264 
Mo. 154, 174 S. W. 416; Sun Life Assurance Company y. Bailey, 
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101 Va. 443, 44 S. E. 692. Van Allen was concededly engagée! in the 
business of défendant and acting in its behalf when the words com- 
plained of were spoken, and the words theniselves had référence to the 
acts of Lord in the vvork for vvhich he was eniployed. Under the dé- 
cisions quoted, and many others whicli hâve been examined, we are 
clearly of opinion that the défendant should be held responsible for the 
language of Van Allen on the occasion in question. 

[3, 4] In the second place, it is insisted that the action must fail 
because the words used by Van Allen were shown to be true. It is of 
course familiar doctrine that proof of the truth of the words spoken 
is a good défense in an action for slander. But the justification must 
be as broad and complète as the misconduct charged in the utterance, 
and we are convinced, after careful reading of the testimony, that the 
justification attempted in this case did not reach that degree of cer- 
tainty and completeness which would warrant the court in holding, as 
matter of law, that the language complained of was proven to be true. 
It is enough to say in support of this conclusion that Van Allen, upon 
whose testimony alone rests the charge of shortage in the stock, did 
not hâve that personal knowledge of the facts, particularly as to the 
january shortage, which enabled him to testify with certainty that such 
a shortage existed. When this inventory was taken the papers were 
sent to New York, the main oiïice of the company, for the extensions 
to be carried out, and Van Allen had notice from New York, some 
three or four weeks afterwards, that the inventory "did not figure up 
exactly." He claimed to hâve himself verified the Feliruary inventory, 
but as this was apparently based on the January figures, its correctness 
depended upon the unproven accuracy of the previous inventory. 
Concerning the inventory in progress when the alleged slander was 
uttered, it is also true, as we understand the record, that Van Allen 
did not hâve the personal knowledge necessary to prove the shortage 
he claimed to hâve found at that time. It is significant that Lord made 
no attempt to explain the discrepancy, and there is much ground for 
belief that the alleged shortage existed; but we think there was lack 
of sufficient légal proof of the shortage alleged to make out a case of 
complète justification. Moreover, some circmnstances were shown 
which the jury might properly take into account, such as the rétention 
of Lord in charge of the store for more than three months after a 
shortage was first claimed to hâve been found, and the failure then 
or later to take any proceedings against him or his bondsmen for mis- 
appropriating the property with which he was intrusted. Nor in our 
opinion can it be said that there was convincing proof of a shortage 
in cash, at least of such amount as would justify the inference that 
Lord had misappropriated the money, if the language of Van Allen be 
assumed toi impute to him misconduct in that regard. It follows that 
no error was committed in refusing to direct a verdict for défendant 
on the ground that the truth of what Van Allen said had been fully es- 
tablished. 

[5J The daim that the words spoken to Moncure were a privileged 
communication, or of that nature, cannot be sustained. It is true that 
Lord lived in Moncure's house, and the relations between them were 
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înferentially shown to be those of faniiliar friendship. In view of this 
friendship, and, taking into account the circumstances of the situation, 
it was perhaps not tmnatural for Van Allen to tell Moncure that there 
was a shortage in Lord's stock of goods and cash. But Van Allen owed 
no duty to Moncure to make such a statement, and we perecive no as- 
pect of the case which brings the words spoken to him within the doc- 
trine of privilège. Billard v. Collins, 25 Grat. (66 Va.) 343 ; Farley 
V. Thalhimer, 103 Va. 504, 49 S. E. 644; Williams Printing Company 
et al. V. Saunders, 113 Va. 156, 73 S. E. 472, Ann. Cas. 1913E, 578. 
So far as this question was involved, we are satisfied that défendant 
was not entitled to a directed verdict. 

[6] The errors assigned which challenge certain instructions to the 
jury, including those asked by défendant and refused, présent a more 
serions question. As shown by the record, the first proposition sub- 
mitted to the jury was this : 

"The court instructs the .lury that If the.y believe fram the évidence that 
the defendant's manager spoke of the plaintlff the defamatoiw words charged 
in the déclaration under the circumstances stated in the defencJant's plea of 
.iustification, and that such words were false, then a recovery may be 
had." 

By thus characterizing the words spoken as "defamatory," the court 
in effeçt held that they necessarily imputed the commission of a crim- 
inal ofifense, and were therefore actionable per se. We are unable to 
sustain this instruction. It seems to us by no means certain that the 
language of Van Allen impHed the commission of a crime, or were so 
understood by Moncure. The circumstances attending the utterance 
were such that Moncure might hâve inferred that no more was meant 
than a discovered variance between the amount of stock on hand and 
the amount that ought to be on hand according to the books. In other 
words, the shortage mentioned might hâve been understood to be 
merely a discrepancy, resulting from carelessness or unintentional er- 
ror, which called upon Lord for explanation. It was therefore a ques- 
tion for the jury to détermine whether the language used was an accu- 
sation of crime or the imputation of conduct which amounted only to 
irregularity or négligence. Especially is this so, as it seems to us, 
since Moncure did not state, and apparently was not asked, what con- 
struction he himself put upon the language of Van Allen. And the 
misleading efïect of the word "defamatory" is made more évident by 
the refiisal of the court to give the following instruction requested 
by défendant : 

"The court instructs the jury that if defendant's language used on the occa- 
sion complained of, taken as a whole, and ail of It, dld not, according to its 
fair meaning under the circumstances, charge plaintiff with larceny, or, if the 
hearers did not understand that it charged him with larceny, but that ir 
simply charged him with doing some improper, négligent, or careless act, not 
amounting to larceny as the hearers understood it, then défendant is not guil- 
ty, for then he would not charge plaintiff with crime, and the charge of crime 
is the gist of the slander alleged." 

Taking thèse instructions together, the one given and the one re- 
fused, the jury were virtually told that Van Allen's statement im- 
puted to Lord the commission of a crime, and that Lord would be en- 
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titled to damages if they fouiid that Van Allen actually used the lan- 
guage testified to by Moncure. Indeed, the jury were not left in 
doubt upon this point, because the court further instructed the jury 
as f ollows : 

"The court instnu-ts tho jury that if they bi'liove from the évidence that, 
sictint; withiii the scope oî Van Alleu's authorrl y as an at;ent of tlie défendant 
Company and iu tlie coni'se of tlie business in, vvhich said Van Alkni was em- 
))loyed by said défendant, the said Van Allen slanilered the said plaintifC as 
charged in the déclaration, then tlie défendant is liable therefor, and the jury, 
in determining tins question of tlie defendant's liabillty, uiay consider the plea 
of justification, if not sustaiued, and ail tacts and circunistances sliowu iu 
évidence in this case." 

As already indicated, we are of opinion tiiat in the circunistances 
shown the words spoken did not necessarily convey the idea that Lord 
had stolen or enibezzled the defendant's jiroperty; that the meaning 
and intent of Van Allen's language as understood by Moncure was a 
question of fact for the jury to pass upon, and therefore the instruc- 
tions hère considered were erroneous and prejudicial. 

[7,8] We do not overlook the statement in the charge^ 

"that In determining whether or not the language used does impute a criini- 
nal offense, the words must be construed in tlie plain and popular sensé ia 
which the rest of the world naturaliy understand them." 

But this statement, as we take it, iniplied that the words spoken were 
slanderous in their "plain and popular sensé," and failed to make it 
clear to the jury that the meaning of the words was for their déter- 
mination. It is also noted that the language just quoted was followed 
with this amplification: 

"It wa.s not necessary that Van Allen should hâve expressly charged Lord 
with the larceny of the nioney and goods, or a breach of trust ; it is sufficieut 
if the publication or charge conslsts of a statement of matters which would 
naturaliy and presumably be understood by those who heard them to charge a 
crime, or breach of trust, or to affect Ix)i'd iu his trade or calling." 

But this does not avoid the criticism already made, because it 
carries the implication that the words spoken would "naturaliy and pre- 
sumably be understood" to impute a criminal offense, and does not 
distinctiy, if at ail, leave to the jury the question whether the language 
of Van Allen should receive that construction. Besides, the conclud- 
ing phrase of this instruction is clearly erroneous for the reason that 
words which are not slanderous, but merely derogatory, would tend 
"to aflfect Lord in his trade or calling." 

[9] We are also of opinon that défendant was entitled to the sub- 
stance of the following instruction which the court refused : 

"The jury are instructed that this is an action on the part of I^ord to re- 
cover damages. Lord claims that Van Allen, his superior oflicer in the Grand 
Union Tea Company, made a statement to R. C. U Moncure that the stock In 
the store of the Grand Union Tea Company in Newport Nevs's, Va., and of 
which Ijord was manager, was short, and that the cash in said store was also 
short. The défendant claims that Moncure was a friend of Lord and lived 
in the same house with him, and that Van Allen was endeavoring to locate 
Lord and get some explanation of his conduct, and that the statement made 
by Van Allen to Moncure as to the shortage in the stock and shortage in the 
cash was true, and was made in good taith and without malice. lu actions 
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ot this character, proof of the statement of which complaint is made, if true, 
is a oouiplcte défense. To slander a person Implies a false statement about 
them, and a tnie statement of and concerning a person is not an insuit for 
which there can he a recovery. The hurden is on the plaintltf to estahlish 
his case ; he must .show that the défendant used the language set out in the 
déclaration, and the jury must believe thi.s language, if true, to be slanderous, 
or sucîi as from its usual import Is insulting, and calcnlated to cause breach of 
peaco, hefor<! there can be any recovery. If, after hearing the évidence, the 
jury believe that the stock mentioned was short, and the cash mentioned was 
aiso short, then the verdict must be for the défendant, whether said shortage 
was due to carelessness, ignorance, laek of attention, dlshonesty, or other 
cause." 

We express the opinion that this instruction, in substance, should 
hâve been sjiven, because it présents the defendant's theory of the case. 
We find nothing in it that appears objectionable either as to matters 
of fact, in the aspect of the facts claimed by défendant, or in that 
aspect as to the appHcable rules of law ; and it includes propositions 
which the défendant had the right to hâve submitted to the jury, but 
which are not covered by the actual in.structions. 

For thèse reasons we are constrained to hold that the judgment 
should be reversed. 
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(Circuit Court of Appeals, Fourth Circuit February 20, 191G.) 

No. 1.392. 

1. attonnet and client <s=129(2) — actioxs for negligence— bubden op 

Pboof. 

In a suit against an attomey for négligence, plaintiff must prove the 
attomey's employment, his neglect of a reasonahle dnty, and that such 
négligence re.sulted in and was the proximate cause of loss to the client. 

[Ed. Note. — For other cases, see Attomey and Client, Cent. Dlg. §§ 288, 
289; Dec. Dig. <3=3l29(2).] 

2. Attokney akd Client cg=>129{2)— Actions fob Neglioence— Déclaration. 

In a suit against an attomey for négligence, the test o£ the sufflciency 
of the déclaration is whether its allégations, if proved, would make out 
a case, and, if proof of the facts alleged as to the négligence and resulting 
loss would estahlish a cause of action, the déclaration is not demurrable. 

TEd. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 2S8, 
289; Dec. Dig. (S=>129(2).] 

3. Attorney and Client iS=>129(2) — Actions eob Négligence— Declabation. 

In an action by a liability insurer, the déclaration alleged that défend- 
ants had been for several years plaintiflf's retained attomeys, that plain- 
tiff notifled them of an ac-tion against a pollcy holder and dlrected them to 
enter an appearance and instrueted them to make such défense and take 
such steps as should be neeessary to prevent a judgment, that they neg- 
lected to do so and a default judgment was recovered, and that plaintiff 
attempted to settle the suit, and could bave settled it for S2,000 i£ the de- 
fault judgment had not been rendered. }Ield, that while défendants were 
not advised of any facts constituting a défense, and it was not even al- 
leged that there was a défense or that plaintiff intended to défend on the 
merits, and the iuference was permissible that plaintilï's real purpose was 
to hâve a formai appearance or plea entered vifhich would prevent a judg- 

^=»For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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ment for a time and enable plaIntiflE to make an advantaigeous settlement, 
the déclaration sufficiently showed défendants' employment by plaintilî. 

[Ed. Note. — For other cases, see Attomey and Client, Cent. Dig. §§ 288, 
289; Dec. Dig. 129(2).] 

4. Attobney and Client i®=>129(2) — Actions foe Négligence— Déclaration. 
In a llability iiisurer's action against its attonieys for négligence, the 
déclaration alleged the hringlng of au action (or injuries against a i>olic.\' 
holder, that plaintiff was bourid to indeumify the policy holder against 
loss not exceeding .fS.OOO and was bound to défend the suit at its own ex- 
pansé, that it instructed défendants to enter an appearance and nialie a 
défense, that it attempted to .settle tlie .suit and could hâve settled it if a 
default judgmeut had not been rendered, that défendants tailed to enter 
an appearance or nialve any défense, and tliat by reason thereof a judg- 
ment for ,$15,000 was rendered by default, and that plaintiff was bound to 
pay the amount thereof. Held, that in tlie absence of any allégation that 
the policy holder liad a défense to the action for injuries, or tliat the in- 
jured person was not justly entitled to recover |15,000, the déclaration 
stated no cause of action, as it was not shown that if the attorneys had 
made a proper défense no judgnient or a judgnient for a less sum would 
hâve been recovered, and whlle it did allège tliat plaintiff was bound t« 
pay the default judgnient, tliough for more than its liniited llability, there 
was no diselosure of facts showing such llability, and tlie allégation stated 
only a conclusion of law. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 288, 
289; Dec. Dig. <S=>129(2).] 

ô. Courts <g=»299— TJnited States Courts— .Tueisdictionai, Amount— Alléga- 
tions OF Déclaration. 

Though nominal damages were reeoverable for the attorneys' failure to 
do anythlng whatever, tiie déclaration nevertheless failed to show that 
the amount involved gave a fédéral court jurlsdiction, since, wliere tlie 
pleadings show that there cannot legally be a judgnient for an amount 
necessary to give jurlsdiction, jurlsdiction caïuiot attach, though the 
damages are laid in the déclaration at a larger suni. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 841; Dec. Dig. 
iS=»299.] 

fi. Pleading ®=»8(2) — Déclaration— Conclusions of Law. 

In a llability insurer's action against attorneys, an amended déclara- 
tion alleged the bringing of an action for injuries against a policy holdei', 
that plaintiff was bound to indemnify the policy holder against loss not 
exoeedlng .^5,000 and to défend the suit, that défendants were instructed 
to appear and défend but neglected to do so and by reason of such neg- 
lect a judgment for $15,000 was rendered by del'ault wliich plaintiff was 
bound to and did pay, tliat défendants knew that plalntilï's liability was 
limited and that it was obllged to défend the suit, that If they had appear- 
cd and made a défense plaintiff's lialiility would bave been only 15,000, 
though the judgment against the policy holder might exeeed that amount, 
and that their négligence was the direct cause of loss to plaintiff of the 
différence lietween .f 5,000 and the amount of the judgment. Held that. 
in the absence of any allégation that the policy holder had a nieritorious 
défense which would hâve defeated a recovery or reduced the amount of 
the judgment, the déclaration was insuffieient, since it did not show that 
' plaintiff was under any obligation to pay in excess of $5,000, as the alléga- 
tion that it was compelled to pay the judgment was a mère conclusion 
of law without any facts to justify It, and it was évident that it was not 
liable to the policy holder for more than $5,000 if the policy holder had 
no merltorious défense. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 13; Dec. Dig. 

<Ê='8(2).] 

«ÊsaFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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7. Iksubance <g=»6;->5— Liability Insubance— Actions— Eléments of Cause op 

Action. 

The holder of a llability Insurance pollcy, under which the lasurer was 
bounU to Indemnify the policy holder agalnst loss not exceeding $5,000 and 
to défend a suit at its own expense, could not reeover more thau $5,000 
because of the insurer's failure to défend an action resulting in a default 
judgment for $15,000 without alleglng and proving a meritorious défense 
to the action against it. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 159&-1602 ; 
Dec. Dig. ©=635.] 

8. Attoeney and Client ©=129(2) — Actions fob Négligence— Bdbden of 

Proof. 

A liability iusurer suing its attoriieys for négligence in failing to défend 
an action agalnst a pollcy holder resultiiig In a default judgment for $15,000 
had the burden of showlng that the party recovering the judgment did 
not hâve a valid claini against the policy holder for $15,000. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dlg, §§ 288, 
289 ; Dec. Dig. ©=129(2).] 

9. Pleading €=>246(1) — ^Amendment of Pm;ading — Permission to Amend— 

Stbiking Out Allégations. 

A llability insurer suing its attor]ieys for négligence in failing to défend 
an action for injuries against a pollcy holder alleged that it was bound 
to indemnify the pollcy holder against loss not exceeding $5,000 and to 
défend the suit, that by reason of the attomeys' négligence a default judg- 
ment was rendered for $15,000, and that it could hâve settled for no more 
than $2,000 if the default judgment had not been rendered. An amend- 
ed déclaration proceeded on the theory that the attorneys' failure to dé- 
fend made plaintifC liable for the full aniount of the default judgment 
and sought to reeover the différence between the amount of the judgment 
and $5,000. After the sustalning of a demurrer to the amended déclara- 
tion, it asked leave to amend further by strikiuig out the averment that It 
could hâve settled for not exceeding $2,000 had the judgment not been 
rendered. Beld, that it was not error to refuse to allow this amendment, 
where It was not shown that the allégation sought to be stricken was in- 
advertently made, or that it was not In précise accordanee with the fac-ts 
established, as in one aspect of the case the facts averred would defeat 
a recovery if there was no^ meritorious défense to the action against the 
policy holder because the action would not then involve the juiisdictional 
amount. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 676-078, 681- 
683; Dec. Dig. ©=246(1).] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action by the Maryland Casualty Company against George E. Priée 
and others, partners doing business as Priée, Smith, Spilman & Clay. 
Judgment for défendants on demurrer (224 Fed. 271), and plaintifï 
iDrings error. Affirmed. 

Clyde B. Johnson, of Charleston, W. Va., and Walter L. Clark, of 
Baltimore, Md. (Conley & Johnson, of Charleston, W. Va., on the 
brîef), for plaintifï in error. 

Malcolm Jackson, of Charleston, W. Va. (George E. Price and 
Buckner Clay, both of Charleston, W. Va., on the brief), for défend- 
ants in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

ig=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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KNAPP, Circuit Judge. The Maryland Casually Company brings 
this suit for damages alleged to hâve resulted from the négligence of 
défendants as attorneys at law employed by the plaintiff. The aver- 
ments of the déclaration filed January 6, 1915, may be summarized as 
f ollows : 

That one Gail V. Lynch brought an action against the Wylie Perma- 
nent Camping Company to recover the sum of $15,000 for personal 
injuries received by her in August, 1908, while a passenger on one of 
the camping company's coaches in Yellowstone Park; that under its 
contract of insurance the plaintiff was bound to indenmify the camp- 
ing company against any loss suffered by it in such suit, not exceed- 
ing $5,000, and was also bound to défend the suit at its own expense; 
that the défendants, who had been for several years the retained at- 
torneys of plaintiff, were instructed by it to enter an appearance for 
the camping company in the suit of Mrs. I^ynch, and to make such dé- 
fense and take such steps as might be needful to prevent a judgment; 
that the défendants thereupon advised plaintiff that it was not neces- 
sary to enter an appearance at rules to avoid a default judgment, but 
that they would look after the case for the plaintiff and keep it ad- 
vised in regard thereto; that the plaintiff, relying u]ion its attorneys 
to discharge their dut}^ in the premises, attempted to settle the suit of 
Mrs. Lynch, and could hâve settled the same for not more than $2,000, 
if a default judgment in her favor had not been rendered ; that the 
défendants wholly failed and neglected to enter an appearance or malce 
any plea or défense in the action against the camping company, and 
that by reason of such neglect a judgment for $15,000, besides in- 
terest and costs, was rendered by clefault; that tmder its contract of 
insurance the plaintiff was bound to and did pay the amount of said 
judgment, amounting to about $20,000, and that said judgment would 
not hâve been rendered, and plaintiiï would not bave had to pay the 
same, except for the négligence of défendants ; and that they thereby 
became indebted to plaintiff in the sum mentioned. 

To this déclaration a dcmurrer was interposed which was sustained 
by the court below, chiefly upon the ground that the déclaration failed 
to allège properly that plaintiff had suffered any damages by reason 
of the négligence of défendants, and that it was necessary, in order 
to make out a case, to allège that the camping company had a good 
défense to Mrs. Lynch's action or allège that a less sum would bave 
been recovered in that action but for the négligence of défendants. 

The plaintiff then filed an amended déclaration which repeated ail 
the allégations of the original and added averments to the following ef- 
f ect : That the défendants by reason of their former employment knew 
that the liability of plaintiff under its contract of insurance was lim- 
ited, and that by the terms of said contract the plaintiff was obligated 
to défend the Lynch suit; that the défendants were employed for 
that purpose; that, if they had appeared for the camping company 
and made a défense, tlie extent of the plaintiff's liability would bave 
been only $5,000, although the judgment against the camping company 
might exceed that amount; and that the négligent f allure of défend- 
ants to enter an appearance and défend the Lynch suit was the direct 



MAEYLAND CASUALTT CO. V. PEICE 401 

cause of loss to the plaintiff.of the différence between $5,000, its maxi- 
mum liability under the policy, and the $20,000 default judgment which 
it paid. 

The défendants demurred to the amended déclaration, and this de- 
murrer was sustained by the court for reasons stated in its opinion. 

The plaintifif then asked leave to further amend its déclaration by 
striking out the averment that it could bave settled the Lynch Case, 
but for the fact that a default judgment was obtained, for an amount 
not exceeding $2,000. The court refused to allow this amendment 
on the ground that it did not appear that the allégation sought to be 
stricken out had been inadvertently inserted, and because that alléga- 
tion was an admission of fact which affected the cause of action and 
the jurisdiction of the court. Thèse rulings are challenged in the as- 
signments of error. 

[1,2] In a suit against an attorney for négligence, the plaintitï 
must prove three things in order to recover: (1) The attorney's em- 
ployment; (2) bis neglect of a reasonable duty; and (3) that such 
négligence resulted in and was the proximate cause of loss to the client. 
And the test of the sufficiency of the déclaration in such a suit is 
whether its allégations, if proven, would make out a case. In other 
words, if proof of the facts alleged as to négligence and resulting loss 
would establish a cause of action, the déclaration is not demurrable. 

[3] With référence to thèse requirements, we hold that the fact 
of employment in this case is sufficiently pleaded, though a word of 
comment upon the averments in that regard may not be unsuitable. 
The déclaration does not allège that the défendants were employed in 
this particular case, but that under their gênerai employment they were 
notified of its pendency and directed to take certain action therein. 
The averment is this : 

"ïliis plaintiff notified the défendants of the institution and pendency of 
said action and directed said défendants as attorneys at law for and represent- 
Ingtthis plaintiff to enter an appcarance on behalf of said Wylie Permanent 
Camping Company, défendant in said action so brou.tjht and pending as afore- 
said, and instructed its said attorneys, the défendants herein, to malce such 
défense and take such steps as should be necessary to prevent a judgment 
belns rendered therein against said Wylie l'ermanent Camping Company; 
and plaintiff says that it became and was the duty of said défendants and each 
of them to enter an api^earance in said action for the said Wylie Permanent 
Camping Company and do any and ail other things of a légal professional 
character that were necessary to make ujj the issue In said action and défend 
against the judgment therein sotight by said Cail V. Lynch." 

It will be observed that the défendants are not advised of any facts 
which would constitute a défense in whole or in part to the suit against 
the camping company. It is not even stated that there was a défense 
to the suit, or that the plaintiff intended to défend it on the merits. 
Indeed, when the déclaration is carefuUy read, and référence is made 
to what is said about the sum- for which the case could bave been set- 
tled, the inference is certainly pennissible that the real purpose of 
plaintiff was to bave a formai appearance or plea entered, which would 
for the time being prevent a judgment and thus enable plaintiff to 
effect an advantageous settlement. However, as already said, we do 
2.31 F.^20 
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not at ail doubt that the déclaration sufficieiitly shows the employ- 
ment of défendants. 

The neglect of a reasonable duty on the part of défendants under 
their employnient is amply alleged, and no question is made as to the 
sufficiency of the déclaration in that regard. 

The case then cornes to the question whether the averments of the 
déclaration, if proven as set out, would establish that the négligence of 
défendants resulted in and was the proxiniate cause of loss to the plain- 
tiiï. In other words, does the pleading meet the third requirement 
above stated by sufficient allégations? 

[4J We think it clear that the original déclaration does not allège 
.sufficient facts to charge the défendants with liability, because it does 
not show that plaintiff suffered any damage by reason of their nég- 
ligence. It is not alleged that if the attorneys had appeared and 
made a proper défense there would bave been no- judgment against the 
camping company, or that the judgment would hâve been for a less 
sum. The averment is merely that the default judgment would not 
bave been rendered if défendants had not failed to appear; and the 
déclaration nowdiere allèges that the camping company had any défense 
to the action of Mrs. Lynch, or that she was not justly entitled to re- 
cover $15,000 on account of her injuries. It is true that the déclaration 
allèges that plaintitï under its contract of insurance was bound to 
and did pay the default judgment. But it does not allège how or wdiy, 
or under what contract provisions, this obligation was incurred. It 
merely avers that plaintiff was liable to indemnify the camping com- 
pany against any loss up to $5,000, and that it was bound to défend at 
its own expense the suit of Mrs. Lynch. In short, there is no dis- 
closure of facts on which the liability is predicated, and therefore the 
averment at most states only a conclusion of law. It foUows that the 
original déclaration was properly held to be insufficient because it does 
not allège that the camping company had a meritorious défense to the 
Lynch suit, which the défendants negligently failed to interpose, and 
that she would not bave recovered a judgment, or that such judgment 
would bave been for a much less amount, if the défendants had not 
failed to discharge the duties of their employment. 

[5] We are satisfied that this conclusion is in accord with the weight 
of authority, although there is some conflict in the reported décisions. 
Among the cases which sustain the views we bave expressed are 
Harter v. Morris, 18 Ohio St. 492; Bruce v. Baxter, 7 Lea (Tenn.) 
447: Spangler v. Sellers (C. C.) 5 Fed. 822; Staples v. Staples, 85 
Va. 76, 7 S. E. 199; Goldzier v. Poole, 82 111. App. 469 : Vooth v. Mc- 
Eachen, 181 N. Y. 29, 73 N. E. 488, 2 Ann. Cas. 601 ; Gabbert v. 
Evans, 184 Mo. App. 283, 166 S. W. 635. The rule established by 
thèse cases is to the effect that suits against attorneys for négligence 
are governed by the same principles as apply in other négligent actions. 
If an attorney, in disregard of bis duty, neglects to appear in a suit 
against bis client, with the resuit that a default judgment is taken, it 
does not follow that the client has suffered damage, because the judg- 
ment may be entirely just, and one that would bave been rendered 
notwithstanding the efforts of the attorney to prevent it. It is said that 
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there îs a différence between the case of an attorney who fails to do 
anything for his client, and one who makes an inexcusable mistake in 
attempting to comply with instructions; but we do not perceive any 
basis in principle for such a distinction. In either case the burden is 
upon the client to prove the damages he bas suffered. Some of the 
cases hold that nominal damages niay be recovered if the attorney 
fails to do anything whatever ; but such a holding would not avail the 
plaintiff hère, because upon that theory the amount involved would 
be insufficient to give the court jurisdiction. Vance v. Vandercook, 170 
U. S. 468, 18 Sup. Ct. 645, 42 L. Ed. 1111. In that case the Suprême 
Court said: 

"In determining from the face of a pleading whether the amount really in 
dispute is suffleient to confer jurisdiction upon a court of the United States, 
it is settled that, if from the nature of the case as stated in the pleadings 
tliere could not legally be a judginent for an amount neeessary to the juris- 
diction, jurisdiction oannot attach even though the damages be laid in the 
déclaration at a larger sum. Barry v. Edmunds, 116 IJ. S. 550, 560 [6 Sup. 
Ct. 501, 29 L. Ed. 729] ; Wilson v. Daniel, 3 Dali. 401, 407 [1 L. Ed. 655]." 

[6] As above stated, the original déclaration was held demurrable 
because it did not allège that there was a meritorious défense to the 
Lynch suit which would bave defeated recovery, or reduced the amount 
of the judgment, if the défendants had not failed to perform their duty- 
The amended déclaration likewise omits thèse averments, and plaintiff 
contends that the necessity for making them is avoided by the added 
allégations of the amendment, the substance of which bas been already 
recited. The contention advanced is set forth in the brief as f ollows : 

"It must be borne in mind, however, that this suit is not by the défendant 
against whom the default Judgment was rendered, but is by a casualty Com- 
pany with a limited liability, and the obligation to défend. This is important 
because it makes it unnecessary to charge that the actual défendant had a good 
défense to the action in which the default judgment was rendered. The dé- 
fense which the attorneys were employed to make, if proper skill was used in 
and attention given thereto, would not afCect the liability of the casualty Com- 
pany as to any sum above the .$5,000 maximum liability under the policy." 

It will thus be seen that under the amended déclaration plaintiff 
seeks only to recover what it paid out in satisfaction of the default 
judgment in excess of its contract liability of $5,000. The right to 
recover this éxcess is based on the ground that, if plaintiff had per- 
formed its obligation to défend the Lynch suit, the extent of its lia- 
bility would bave been $5,000, even if there were no défense to that 
suit ; that this obligation to défend was committed to défendants ; and 
that by reason of their neglect the plaintiff suffered damages to the 
amount of the différence between $5,000 and the sum actually paid in 
satisfaction of the default judgment. It is sought in this way to avoid 
the necessity of proving that there was a meritorious défense to the 
Lynch suit. Indeed, the plaintiff says in effect that it does not at ail 
matter whether or not there was a défense to that suit, since the de- 
fendants knew or should hâve known the character and extent of its 
obligation, and are therefore liable for the excess over $5,000. 

We are persuaded that this contention, however plausible, will not 
bear the test of close examination. The déclaration avers that the 
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plaintiff, by virtue of its contract of însurance, was under an absolute 
liability of $5,000, and also under a contingent liability arising ont of 
its obHgation to défend any suit against the insured. It does not at- 
tenipt to recover the $5,000 paid on account of its absolute HabiUty, 
because for that purpose it would bave to sliow that the judgment 
would bave been for less than $5,000 if the attorneys bad defended the 
suit. Eut it says that it wonld not bave been obbged to pay in excess 
of the $5,000, which was paid on account of its absolute liability, ex- 
cept for the négligence of défendants, as it was compelled to pay tbis 
excess because of the breach of its obligation to défend. But the 
difficulty is that the déclaration fails to allège any facts which show 
that the plaintiff was under obligation to pay in excess of $5,000. 
True, the déclaration allèges that by reason of the négligence of de- 
fendants the plaintiff breacbed its contract to dcfend any suit against 
the camping company, and that in conséquence it was compelled to pay 
the default judgment. But the allégation that it was compelled to pay 
the default judgment is clearly a non se(|uitur, because no facts are 
stated which show how or why it was compelled to pay that judgment, 
except the averment that it violated its ol)ligation to défend the suit. 
Tbis is at best a mère conclusion of law without the disclosure of any 
facts which justify the conclusion. 

It seems évident that the contingent liability of plaintiff for breach 
of contract to défend the Lynch suit could not exceed the damages 
sufïered by the camping company because the suit against it was not 
defended; and manifestly that damage is the différence between the 
default judgment and the judgment which would hâve been rendered 
if the suit had been properly defended. But if there was no défense 
to that suit, and none of any sort is alleged by the plaintifif, there would 
be no différence because on that assumption the default judgment is 
the same as or no greater than the judgment which would hâve been 
recovered if défense had been made, and therefore no damage bas 
been suffered by the camping company. If tbis be a correct analysis 
of the situation, it follows that the default judgment, so far as it ex- 
ceeded $5,000, was paid without légal liability and cannot be recovered 
from défendants. 

[7,8] Tbis appears from another point of view. If the camping 
company sued plaintiff to recover the aniount of the default judgment, 
it would bave to allège and prove, in order to recover more than $5,000, 
substantially the same facts that we think the plaintiff must allège and 
prove in tbis action. In either case, it would be necessary to allège 
and prove a meritorious défense to the Lynch suit. In other words, 
it comes to the question of which party must assume the burden of 
proof, and we are constrained to hold that the burden is upon the 
plaintiff to show that Mrs. Lynch did not hâve a valid claim against the 
camping company for $15,000, and that she would bave failed to se- 
cure a judgment, or only secured one for a less amount, if her suit 
had been defended. For this reason we are of opinion that the new 
averments in the amended déclaration do not avoid the necessity of 
alleging and proving that there was a meritorious défense to the Lynch 
suit, which if duly interposed would hâve defeated the action or re- 
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duced the judgment, and the amended déclaration is therefore demur- 
rable because it does not so allège. 

[9] The remaining question needs but a word of comment. We are 
convinced that the court below did not err in refusing to allow plain- 
tiff to further amend its déclaration by striking out the following aver- 
ment : 

'Tlalntlff avers that it couUl liave comproinised and settled the claim 
upon which the said action of Gail V. Lynch asainst Wylie l'ermanent Camp- 
ing Company was instituted by tlie paynient of a sum of money not in excess 
of $2,000, up to the tlme that the defanlt judgment was rendered in said 
action as Lereinafter set forth." 

It is not shown that this allégation was inadvertently made, or that 
it is not in précise accordance with the facts. Moreover, in one aspect 
of the case, the facts averred would defeat plaintifï's right to recover, 
if there were no meritorious défense to the Lynch suit, because the 
jurisdictional amount would not then be involved. The state and 
fédéral statutes quoted by plaintiff are clearly designed to prevent in- 
justice on account of formai defects in pleading, and to permit libéral 
amendments to cure such defects ; and this purpose is emphasized in 
the authorities cited. We hâve carefully examined thèse statutes and 
décisions and are satisfied that they do not support the plaintifï's con- 
tention. 

Affirmed. 



GARDXER T. WESTERN UNION TELEGRAPH CO. 
(Circuit Court of Appeals, Eighth Circuit. February 28, 1916.) 

No. 4404. 

1. Teleokaphs and Telephokes <S=>54(7) — Delay in Deliveby — Action in 

ÏOET — Notice of Claim. 

The addressee of a telegram, suing in tort for damages resulting from 
delay lu dellverlng the telegram to hini, is bound by the provision of the 
eontract betvveen the company and the sender requiring notice of any 
claim for damages to be given within 60 days, since the only duty of the 
company to the addressee arose out of that eontract. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§§ 45, 46 ; Dec. Dig. <©=>54(7).] 

2. Telegraphs and Téléphones is=>.54(4) — Contkact — Notice of Claim. 

A provision in a eontract for the transmission of a telegram requiring 
notice of a claim for damages to be given within 60 days is valid at 
common law. 

lEd. Note.— For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§§ 42, 46; Dec. Dig. <S=54(4).] 

3. Courts <S=3366(1) — Rules or Décision — Construction of State Constitu- 

tion. 

The construction of Const. 0kl. art. 23, § 9, making void any provision 
stlpulating for notice or demand other than such as may be provlded by 
law as a condition précèdent to any claim or liability, by the Suprême 

4=3 For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



406 231 FEDERAL REPORTER 

Court o( that state, Is blndlng on the fédéral court In an action for delay^ 
In dellvery of a telegram, to whlch the provision Is applicable. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 956, 957 ; Dec. Dlg. 
<8=>366(1).] 

4. OoMMEKCB <S=>8 — Intebstatb Commerce — Régulations — Inteestate Tei.e- 

GBAMS. 

By Aet Feb. 4, 1887, c. 104, 24 Stat. 379, §§ 1, 6, 15, as amended June 
18, 1910 (36 Stat. 539, c. 309 [Comp. St §§ 8563, 8569, 85831), and sections 
2, 12 (Comp. St. §§ 8564, 8576), which make that act applicable to Inter- 
state telegraph business and make Interstate telegraph companies oom- 
mon carriers of messages, who are required to publlsb their rates and 
régulations subject to control by the Interstate Commerce Commission, 
Congress occupied the whole fleld of regulating Interstate telegraph busi- 
ness, and therefore Const. 0kl. art. 23, § 9, making vold any contract 
stipulatlng for notice or demand other than such as provided by law, as 
a condition précèdent to liabillty, does not invalidate a clause In a con- 
tract for the sending of a telegram fromi the point in Oklahoma to a 
point In Kansas, whlch provides that the eompany shall not be liable for 
damages unless the claim is presented in wrltlng within 60 days after 
the message Is filed with the eompany for transmission. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. S 5; Dec. Dlg. 
■©=8.] 

6. Commeece ®=»85 — Intekstatb Commerce — Régulations — Détermination 
OF Reasonableness. 

The question whether a régulation by an Interstate telegraph eompany 
requirlng notice of clalm to be glven within 60 days is reasonable is for 
the Interstate Commerce Commission to détermine. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. § 138 ; Dec. Dig. 
<S=î85.] 

In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Action by John A. Gardner against the Western Union Telegraph 
Company. Judgment for the défendant on directed verdict, and plain- 
tifï brings error. Affirmed. 

Charles R. Alexander, of Woodward, 0kl. (Howard W. Patton, of 
Woodward, 0kl., on the brief), for plaintiff in error. 

Frank Wells and Rush Taggart, both of New York City (Albert T. 
Benedict and Francis Raymond Stark, both of New York City, and 
James R. Keaton, David I. Johnston, and George G. Barnes, ail of 
Oklahoma City, 0kl., on the brief), for défendant in error. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. Gardner, hereinafter called the plain- 
tiff, sued the Western Union Telegraph Company, hereinafter called 
the Company, for the delay in delivering a message to him which had 
been sent by Walter B. Scoville f rom Syracuse, Kan., to Quinlan, Okl., 
September 20, 1911. At the close of ail the évidence taken at the 
trial of the action the court directed a verdict against the plaintiff, and 
he brings the case hère assigning this ruling of the court as error. 

The undisputed f acts shown at the trial are as f oUows : 
. On the date of the message hereinafter set forth, the plaintiff was 
and had been a broom corn buyer at Quinlan, Okl., for about ten years. 

®=>For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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He had an understanding with the Scoville Bros, that they would pay 
him $5 per ton commission on ail broom corn purchased by him at the 
market price upon their request. On September 20, 1911, Scoville 
sent the f ollowing night letter : 

"Send the following niglit letter subject to the terms on baok hereof, whicU 
are hereby agreed to: 60 Pald. 

"Syracuse, Ks., Sept. 20, 1911. 
"To John Gardner, Quinland, Okla.: 

"Hope you hâve seoured choice erops amounting to five cars or more we 
iieed it so do iiot give it up even though yovi hâve to pay hlgher than we 
thought we must hâve it in fact to show our comiwtitors a luerry chase. So 
please seeure ail you can that is pea green. Hope von are feeling better. 

"Walter B. Scoville." 

The terms on the back of said message, which are referred to above 
and which are material in the considération of this case, were as fol- 
lows : 

"Night Letter. 

"Ail night letter messages taken by this company are subject to the following 
terms which are hereby agreed to: 

"The Western Union Telegraph Company will receive not later than mid- 
night NIGHT LETTIŒS, to be transmltted oiily for delivery on the morning 
of the next ensuing business day, at rates stlU lower than It.s standard night 
message rates, as foUows: The standard day rate for ten words shall be 
charged for the transmission of flfty words or less, and one-flfth of such 
standard day rate for ten words .shall be charged for each additional ten words 
or less. 

"To guard against mistakes or delays, tlie sender of a message should order 
it REPEATED; that is, telegraphed back to the originatlng office for com- 
parison. For this, one-half the unrepeated niessase rate is charged in addi- 
tion. Unless otherwise Indicated on its face, THIS IS AX UNREPEATED 
MESSAGE AND PAID FOB AS SUCH. in considération whereof it is agreed 
between the sender of the message and this Company as foUows: 

"6. The Company will not be liable for damages or statutory peualtles in 
any case where the ehiim is not presented in writing within sixty days 
îifter the message is flled with the Company for transmission." 

The night letter was received at Quinlan, 0kl., at 11 :15 p. m., on the 
day of its date, but was not delivered to the plaintif? until September 
25, 1911, at 10 o'clock a. m. The évidence showed that on account of 
the delay in the delivery of the message the plaintiff sufïered material 
damage in the purchase of broom corn at a certain price and subsé- 
quent decrease in the market value thereof. No claim for damages 
was presented to the Company by the plaintifï until on or about Octo- 
ber 22, 1912. It was stipulated at the trial that A. R. Lingafelt, district 
commercial superintendent of the Company for the states of Oklahoma 
and Arkan,sas, would testify, if présent: 

"That he has knowledge and information eoncerning that départaient of de- 
fendant Company which lias to do witU the flllng of its rates, rules, tariffs 
and régulations and information with the Interstate Commerce Commission, 
as provided by law, and that such tarilïs, rates, rules and régulations as are 
t:ontained in the gênerai tariff book for the year commencing July, 1911 (a 
l>rinted eopy of which will be offered in évidence in above case and more 
purtlcularly identified), together with the regular printed sending blanks, 
geiierally and uniformly used by said company in Its business, constitiite the 
terms and conditions upon which the défendant company is rtoing business as 
a carrier of messages, and that said rates, tariffs, rules and régulations of 



408 231 FKDEUAL lîKl'OUTER 

défendant company, as publisliod in said tariff book, toiçetlier with said Mank 
formsi, were within a reasonable time after .Tuly, IDll, and now are, olTered 
for flling with tlie Interstate Conimeree Coniuiission, and are establislied and 
published annually witli tlie knowledge and acquiesceuce of said Interstate 
t'onimerce Commission." 

[1] In order to siistain the ruling of tlie trial court we must dccide 
that the régulation in regard to the présentation of claims for damages 
witliin 60 days is valid as against the plaintiiï. There is no indication 
on the face of the message that it was not an unrepeated message and 
paid for as such ; hence, under the ternis of the contract between 
Scoville and the Company the message must be considered as an unre- 
peated night letter for which the standard rate for unrepeated night 
îetters was paid. In considération of this rate Scoville agreed : 

•'Tliat the eonipany should not be liable for damaijes or statutory penalties 
iu any case wliere the daim was not iii-esent(>d in writing witliin sixty days 
after the message was liled witli tlie Company for transmission." 

We accept the contention of counsel that this action is not upon the 
contract between Scoville and the Company strictly speaking, Ijut for 
damages arising from a failure on the part of the Company to prompt- 
ly perform a duty which under the law it owed the plaintifî. In other 
words, it is an action in tort. Assuming for the présent that the régu- 
lation was valid as between Scoville and the Company the question 
then présents itself as to whether it is binding on the plaintift notwith- 
standing the fact that this action is in tort and not on the contract. 

There is not entire harmony among the authorities upon this ques- 
tion, but upon principle and sound reason we think the plaintiiï is 
bound by the régulation in relation to the présentation of claims for 
damages. Let us analyze plaintiff's case. He says that the Com- 
pany was négligent in failing to deliver the message promptly. Nég- 
ligence arises from a violation of duty owing by one person to another. 
If there is no duty there is no négligence. Without the contract be- 
tween Scoville and the Company, the latter owed the plaintiff no duty, 
and hence there could be no négligence in the absence of the contract. 
So it plainly appears that plaintiiï would hâve no cause of action except 
for the contract because the duty of the Company arose from the con- 
tract. May the plaintiff charge the Company with the duty arising 
from the contract, and at the same time repudiate one of the conditions 
upon which the duty was assumed? We think not. The following 
cases support this view: Eroom v. Western Union Telegraph Co., 71 
S. C. 506, 51 S. E. 259, 4 Ann. Cas. 611 ; Halsted v. Postal Telegraph 
Cable Co., 120 App. Div. 433, 104 N. Y. Supp. 1016, aiSrmed by the 
Court of Appeals 193 N. Y. 293, 85 N. E. 1078, 19 L. R. A. (N. S.) 
1026, 127 Am. St. Rep. 952; EUis v. American Telegraph Co., 13 
Allen (Mass.) 226; McGehee v. Western Union Telegraph Co., 169 
Ala. 109, 53 South. 205, Ann. Cas. 1912B, 512; M. M. Stone & Co., 
V. Po.stal Telegraph Co., 31 R. I. 174, 76 Atl. 762, 29 L. R. A. (N. S.) 
795; Western Union Telegraph Co. v. Van Cleave, 107 Ky. 464, 54 
S. W. ?27, 92 Am. St. Rep. 366; Coit v. Western Union Telegraph 
Co., 130 Cal. 657, 63 Pac. 83, 53 L. R. A. 678, 80 Am. St. Rep. 153; 
Frazier v. Western Union Telegraph Co., 45 Or. 414, 78 Pac. 330, 67 
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L. R. A. 319, 2 Ann. Cas. 396; Western Union Telegraph Co. v. 
Dant, 42 Wash. Law Rep. 722 (D. C. Court of Appeals) ; Findlay v. 
Western Union Telegraph Co. (C. C.) 64 Fed. 459 ; Culberson's Case, 
79 Tex. 65, 15 S. W. 219; Manier's Case, 94 Tenn. 442, 29 S. W. 
732. 

[2] We hâve disposée of the question under discussion on the the- 
ory that the 60-day clause was valid at common law as between Sco- 
ville and the Conipanv. We hâve no doubt of this. Southern Express 
Co. V. Caldwell, 88 Ù. S. (21 Wall.) 264, 22 L. Ed. 556; M.. K. & T. 
Ry. Co. V. Harriman Brothers, 227 U. S. 657, 33 Sup. Ct. 397, 57 L. 
Ed. 690; WhitehiU v. Western Union Telegraph Co. (C. C.) 136 Fed. 
499; Manier v. Western Union Telegraph Co., 94 Tenn. 442, 29 S. 
W. 732. 

[3] Counsel for plaintiff, however, contends that the clause in ques- 
tion is void under section 9, article 23, Constitution of Oklahoma, 
which provides that : 

"Any provision of any coiitract or agreement, express or implied, stipulating 
for notice or demand other than such as may be provided by law, as a con- 
dition précèdent to establish any claim, demand, or liability, shall be null and 
void." 

The Suprême Court of Oklahoma in Western Union Telegraph Co. 
V. Sights, 34 Okl. 461, 126 Pac. 234, 42 L. R. A. (N. S.) 419, Ann. 
Cas. 1914C, 204, and in Western Union Telegraph Co. v. Crawford, 
29 Okl. 143, 116 Pac. 925, 35 L. R. A. (N. S.) 930, did so décide. 
The case having arisen in Oklahoma this construction of the Constitu- 
tion of that state is binding upon us, if it is applicable to the case at bar. 

[4] Counsel for the Company, however, contend that by the act to 
regulate commerce, as amended June 18, 1910 (36 Stat. 539), the Unit- 
ed States under the power to regulate commerce bave occupied the 
whole field of transmission of Interstate messages by telegraph, and 
therefore the provision of the Constitution of Oklahoma, above re- 
ferred to, has been suspended so far as its effect on the régulation in 
question is concerned. 

Pertinent to this contention, sections 1, 2, 6, 12, and 15 of the act 
to regulate commerce as amended, are cited. We cannot repeat those 
sections hère, but it appears beyond question therefrom that, in so far 
as the provisions of the act to regulate commerce are applicable, it 
applies to ail interstate telegraph business ; that as to ail Interstate busi- 
ness, telegraph, téléphone, and cable companies are common carriers 
within the meaning and purposes of the act ; that as to their interstate 
business telegraph companies must print and publish their rates, rules, 
classifications, régulations, and practices, and file same with the Inter- 
state Commerce Commission ; that they shall establish reasonable rates, 
rules, régulations, and practices, but messages may be classified into 
day, night, repeated, unrepeated, and such other classes as are just 
and reasonable, and différent rates may be charged therefor; that ail 
rates, régulations, and practices must be reasonable and just; that 
penalties are imposed for any attempt to évade the published rates, 
rules, practices, or régulations ; that the Interstate Commerce Commis- 
sion shall détermine what is a just and reasonable régulation or prac- 
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tice; that the rules and régulations established by telegraph com- 
panies or other common carriers are deemed reasonable and just until 
changed by the Interstate Commerce Commission. It results neces- 
sarily from the foregoing conclusions that Congress has not only taken 
possession of the field of Interstate commerce by telegrapii, but has 
aiso specifically prescribed the rules which shall govern the transaction 
of such commerce. 

The Interstate Commerce Commission in W. N. White & Co. v. 
Western Union Telegraph Co., 33 Interst. Com. Com'n R. 500, as- 
sumed jurisdiction without question of a case involving the reasonable- 
ness of the rates of the Company between New York and San Fran- 
cisco, and by cable from New York to points in England. Hall, Com- 
missioner, in delivering the opinion of the Commission, said: 

"Jurisdiction over thèse cable rates Is cleisrly oonferred npon us by the 
act to regulate fommerce and is admitfed of record b.v couusel for défendant." 

The jurisdiction of the Commission was so plain in regard to the 
service between New York and San Francisco as not to call for any 
statement whatever. It was further said in the same case : 

"It is plain that both classification and charge are to be made in the flrst 
instance by the carrier, and it foUows by necessary implication that the 
carrier is to dcfijie the classes and formulatc such rules and régulations jier- 
tainlng thercto as shall be .iust and reasonable. The initiative is with the- 
carrier." 

See also Conférence Rulings, Bulletin No. 6, régulations Nos. 407", 
410, 420, 426, 456, and 460. Thèse rulings show that the Interstate 
Commerce Commission has assumed spécifie control of interstate 
télégraphie business. 

The case of Western Union Telegraph Co. v. E. A. Bilisoly, 116 Va.- 
562, 82 S. E. 91, was a suit by the sendee of a message for a statutory 
penalty on account of the delay in delivery of a night letter. In this 
case the Suprême Court of Appeals said : 

"Ry an act of Congress approved June 18, 1010, telegraph couipanies, so far- 
as interstate business is concerned, hâve beeu placed under the direct super- 
vision of the Interstate; ('ommerce Commission, and are sub.iect, so far as 
applicable, to the same rules, régulations, restrictions, and penalties that are- 
imposed,u])on common carriers. ïhis act has oceupied the entire field and 
taken complète control of the régulation of telegraph twmpanies, and whil& 
it has implledly exeinpted them from any penalty for négligence it has pro- 
vided a severe maximum penalty for Intentional discriminat;ion. Before the 
passage of this act there had been no législation by Congress aflfecting or cou- 
flicting with the state statutes imposing a penalty for failure to deliver mes- 
t^ages promptly, and therefore the state statutes affecting telegraph companies 
■were npheld, even as to interstate messages, npon the ground that until 
t'ongress had legislated upon the subject-matter of telegraph companies, the 
state statutes were applicable. James Case, 162 U. S. 650 [16 Sup. Ct. 934, 
40 L. Kd. 11051; Commercial Milling Co. Case. 218 U. S. 406 [31 Sup. Ct. 
50. 54 I,. Ed. 1088, 36 L. R. A. (N. S.) 220, 21 Ann. Cas. 815] ; Crovo Case, 220 
U. S. 364 [31 sup. Ct. 30t>, 55 L. Ed. 498], and others. * * • It would be 
inconvénient, as well as unnecessary, to recite the detailed provisions of the 
act of Congress approved June 18, 1010. It is sufficient to say that by it 
Congress has oceupied the field of régulation with respect to interstate tele- 
grams, and hence the state statute imposing a penalty for failure to make 
prompt delivery can no longer be Invoked in such cases. The act of Congress 
bas ousted the state of jurisdiction over the sub.iect." 
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This case was followed in Western Union Telegraph Co. v. First 
National Bank of Berryville, 116 Va. 1009, 83 S. E. 424. The follow- 
ing cases also directly support the contention of the Company : Dodge 
V. Adams Express Co., 54 Pa. Super. Ct 422; Ridge v. Erie Railroad 
Co., 54 Pa. Super. Ct. 602 ; Strause Iron Co. v. Western Union Tele- 
graph Co., Pa. Super. Ct. ; Western Union Telegraph Co. v. 

Compton, 114 Ark. 193, 169 S. W. 946; Western Union Telegraph 
Co. V. Johnson (Ark.) 171 S. W. 859; Western Union Telegraph Co. 
V. Simpson (Ark.) 174 S. W. 232; Western Union Telegraph Co. v. 
Holder (Ark.) 174 S. W. 552. 

The case of Western Union Telegraph Company v. Brown, 234 U. 
S. 542, 34 Sup. Ct. 955, 58 L. Ed. 1457, was a suit to recover dam- 
ages on account of the négligent failure to deliver in the District of 
Cohimhia a telegram sent from South Carolina. The addressee of 
the telegram sued the company in the state court of South Carolina and 
sought to recover damages for mental anguish suffered by reason of 
the nondelivery of the telegram. This was made a cause of action hy 
the statute of South Carolina (Civil Code 1902, § 2223). The Su- 
prême Court, after holding that the law of South Carolina could not 
be invoked for the recovery of damages for a tort committed in the 
District of Columbia, also said: 

"What we hâve said is enough to dispose of tlie case. But the act also is 
flbjectionable in its aspect of an attempt to regulate commerce among the 
.States. That is, as construed, it attempts to détermine the conduct required 
of the telegraph company in transmitting a message from one state to another 
or to this District by determinlng the conséquences of not pursuing such con- 
duct, and in that way encounters Western Union Telegraph Oo. v. Pendletou, 
.122 U. S. 347 [T Sup. Ct. 1126, 30 L. Ed. 1187], a décision in no way qualifled 
by Western Union Telegraph Co. v. Commercial Milliiig Co., 218 U. S. 406 [31 
-Sup. Ct. 59, 54 L. Ed. lOSS, 36 L. R. A. (N. S.) 220, 21 Ann. Cas. 815]." 

We think also that the Suprême Court of the United States has in 
the following cases decided the question under considération in favor 
of the company: Adams Express Co. v. Croninger, 226 U. S. 491, 33 
Sup. Ct. 148, 57 L. Ed. 314, 44 L. R. A. (N. S.) 257; Atchison, To- 
peka & Santa Fé Railway Co. v. Robinson, 233 U. S. 173, 34 Sup. 
Ct. 556, 58 L. Ed. 901 ; St. Louis, Iron Mountain & Southern Rail- 
way Co. V. Edwards, 227 U. S. 265, 33 Sup. Ct. 262, 57 L. Ed. 506; 
Boston & Maine Railway Co. v. Hooker, 233 U. S. 97, 34 Sup. Ct. 
526, 58 E. Ed. 868, L. R. A. 1915B, 450, Ann. Cas. 1915D, 593; Erie 
Railroad Co. v. New York, 233 U. S. 671, 34 Sup. Ct. 756, 58 
h. Ed. 1149, 52 L. R. A. (N. S.) 266, Ann. Cas. 1915D, 138; South- 
ern Railway Co. v. Reid, 222 U. S. 424, 32 Sup. Ct. 140, 56 E. Ed. 
257. 

We hâve examined the cases cited by plaintiff and find them to 
be cases which arose prior to the amendment of the Interstate Com- 
merce Eaw of June 18, 1910, or they are cases in which state législa- 
tion only indirectly burdened Interstate commerce. Since the amend- 
ment above referred to we find no conflict in the authorities in cases 
where the facts are similar to the one at bar. Congress has taken pos- 
session of the field of Interstate commerce by telegraph and it results 
Ihat the power of the states to legislate with référence thereto has 
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been suspended. The great necessity that commerce between tbe states 
should be free from such interférence applies in a marked degree to 
interstate commerce by telegraph. If the régulation which is pleaded 
in bar in this suit should be held valid in Kansas, and void in Okla- 
homa, and the illustration may be extended to ail the states of the 
Union, then the power of the United States to regulate commerce be- 
tween the states in relation to télégraphie business would not only be 
directly interfered with, but destroyed. 

[5] We think that the stipulation in the record that Mr. Lingafelt 
if présent would testify to the facts therein stated shows that the 
Company bas donc ail that can be required of it in regard to the fil- 
ing of its schedule of rates, régulations, and practices. We are there- 
fore of the opinion that Congress having taken possession of the field 
of interstate commerce by telegraph, the provision of the Constitution 
of Oklahoma relied upon bas become inoperative for the purpose of 
striking down the régulation in question. Whcther the régulation is 
a reasonable one or not is in our judgment a question for the Inter- 
state Commerce Commission to détermine, ^'litchell Coal & Coke Co. 
V. Pa. R. Co., 230 U. S. 247, 33 Sup. Ct. 916, 57 L. Ed. 1472 ; Chicago 
& Alton Rv. Co. V. Kirby, 225 U. S. 155, 32 Sup. Ct. 648, 56 L. Ed. 
1033, Ann. Cas. 1914A, 501 ; Tex. & Pac. Ry. Co. v. Abilene Cottori 
Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 
1075. 

Judgment aflirmed. 
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In re FINDLAY MOTOR CO. 

(Circuit Court of Appeals, Sixth Circuit. April 4, 1!)10.) 

No. 2720. 

1. COMPROMI.SE AND SeTTI-EMENT <S=3()(1) — VaI.IDIÏT. 

Tlie s. Co., owiiing a nia.1orit.y of tlie stock of the T. Co., whieh mnnti- 
factured ruotor trnciis. sold such stock to the F. Co. for an aiuouut pa.v- 
able iu iiistalluients, and agreed to assume the debts of the T. Co., con- 
sisting of ainounts due itself and its oUicers and lf20,000 due a bauk. 
Witliout a formai transfer, the F. Co. took possession of the T. Co.'.s 
assets. Suhseqnently a recelver was appointed for tlie F. Co. at a time 
wlien $19,500 reumiued unpaid on the imrchase price of the stock. The 
S. Co. had paid .flO.OOO to the bank, and it purcliased part of the notes for 
the bahmce, and it and the bank asserted their daims as creditors of the 
T. Co. a.gainst proi)ert,y then in the reeeiver's possession, valued at .$25.- 
OOO or more, which had belonged to the ï. Co. Thereupon the reeeivei- 
made an agreenient with the S. Co. whoreby lie issued reeeiver's certifi- 
eates witli the court's approval to the S. Co. and the bank for if 10,000, 
subject to certain prier certiflciites, and released the S. Co. from ils ol))i- 
gations under the i)rior contract, and the S. Co. credited the $10,000 upon 
its daim for $19,500, and released ail daims against former property of 
the T. Co. upon the notes for $10.000' and ail similar notes. Hcld, that 
the situation was such as justiiied a compromise to ayoid litigation, as 
the receiver, by advancing $10,000 of the S. Co.'s claim to the rank of a 

(®=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered IJigests & Indexes 
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second preferred claim, secured at the least, and even If the claims could 
be defeated, escape from litigation and expense and damages from delay 
in carrylng out the receivershlp plans. 

[Ed. Note. — For other cases, see Compromise and Settlenient, Cent. Dig. 
§§ S5, 42, 44^9 ; Dec. DIg. <g=6(l).] 

2. Compromise and Settlement i®=19(1) — Claims — Considération. 

That the receiver, in reporting the settlement with ttie S. Oo. to the 
court, did not exhlbit a copy of the contract, but reported only liis con- 
clusion as to the jnstness of the S. Co.'s contention, thus leading the 
court to believe that the S. Co.'s claims were clear, rather than doubtful, 
did not justify the cancellation of the receiver's certificates after sucli 
proceedings had been had as made it impossible to put the S. Co. in 
statu quo, where the receiver acted in good faith and on the advice of 
ccunsel, as, even though the S. Co. was wrong In its position, it would 
nevertheless hâve been prudent to approve a reasonable compromise and 
avoid delays and appeals. 

[lid. Xote.- — For other cases, see Compromise and Settlement, Cent. Dig. 
§§ 67, 75; Dec. Dig. 0=19(1).] 

3. Compromise and Settlement <®=>19(1) — Claims — Validity. 

Where, after the settlement, the business was continued, the proceeds 
of sales of trucks received from the T. Co. were mingled and expended 
or reinvested, the material on hand was used up, and the machlnery 
and other remaining assets which the S. Co. mlght liave claimed were 
united wltli other assets in one gross «île, and it was impossible to trace 
the proceeds, and tell what part of the final pnrchase priée was realized 
from the disputed assets, the S. Co. could not be put in statu quo upon 
a cancellation of the receiver's certificates. 

[Ed. Note.^For other cases, see Compromise and Settlement, Cent. Dig. 
§§ 67, 75; Dec. Dig. <S=:5l9(l).] 

4. Compromise and Settlement ®=»9 — Claims — Considération. 

The S. Co., in urging its claim, in settlement of which the receiver's 
certificates were issued, was not seeking to rescind its contract with the 
F. Co.. but was rather insisting iipon spécifie performance, as it only 
claimed that it should not be compelled to carry out the remainder of Its 
contract and pay the rest of the T. Co.'s debts, unless the F. Co. carriwl 
out the remainder of its contract and furnished the money it had agreed 
to furnish, which could then be devote<l to paj'iug the debts. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dig. 
§§ 32-34 ; Dec. Dig. <g=^9.] 

Appeal from the District Court of the United States for the West- 
ern Division oi the Northern District of Ohio ; John M. Kilhts, Judge. 

Receivership suit against the Findlay Motor Company. On pétition 
of Beecher W. Wahermire, trustée in banl<ruptcy of the Findlay Mo- 
tor Company, the court canceled receiver's certificates issued to the 
American District Steam Company, and required it to make good the 
amount of certificates issued to another party, and the Steam Com- 
pany appeals. Reversed and remanded. 

This controversy involves three corporations: The American District Steam 
Company and the American Motor Truck Company, both organized under New 
York laws, and the Findlay Motor Company, an Ohlo corijoration. They will 
be ealled, respectively, the Steam Company, the Truck Company and the Find- 
lay Company. The Truck Company was actively manufacturing raotor trucks, 
at Lockport, N. Y. It was, in a sensé, a subsidiary of the Steam Company, 
which owned 510 out of the 760 sliares of the capital stock of tlie Truck Com- 
pany. The Findlay Company, engaged in similar business, desired to succeeil 
to the business of the Truck Company. Accordingly, a contract in writiug was 
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iiiiule, in February, 1911, between the Findlay Company and the Steam Com- 
pany, whereby the Steam Company agreed to sell to the Findlay Company the 
<-utlre capital stock of tJie Truck Company, and to assume to pay ail tlie debts 
of the Truck Company — ail the accounts and recelvables of the Truck Com- 
pany to be taken over by the Steam Company. On Its part, the Findlay Com- 
liany asreed to pay to the Steam Company iÇl.OOO down, $24,000 In 32 monthly 
payments of ,f750 each, and $80,000 in the capital stock of the l'indlay Com- 
pany. Thereupon, but without any formai transfer froni the Truck Company, 
the l'^indlay Company took possession of the assets, being raachinery, niateri- 
als, and manufactured trucks, and added them to its own property in its own 
plant. Thèse assois inventoried about $45,000. The debta of the Truck Com- 
pany which the Steam Company assumed conslsted of $20,000 owing to it- 
self, .$8,000 owlng to sorae of its olHcers for personal loans made to the Truck 
Company, and $20,000 owing upon the promissory notes of the Truck Com- 
pany to a Lockport baiik. The inachinery, taken over by the Findlay Com- 
pany, became a part of its own plant. The materials wliich it took over, it 
partly or whoUy manufactured and sold in flnished form, and of the 14 com- 
pleted trucks which it took over at $2,000 each, it sold al)out 10. The pnr- 
chase price of tliose wliich it sold liad not been paid to it in >;oveniber, 1011. 

For a time after the coutract of February, the Findlay Company eontitraed 
to pay its monthly notes and the Steam Company continued to pay tlie debts 
«f tlie Truck Company. In September, 1011, on a bill by credltors and the 
practical consent of the Findlay Company, the court below appointed a re- 
ceiver for tliat compauy. At that date, the Findlay Company had pald to the 
Steam Company its down paymeut of $1.000 and Its monthly notes to a total 
of $1,500, leaving $19,500 nnpaid, and the Steam Company had paid $10,000 
of the Truck Company's notes at the Lockport bank. Thereupon the Steam 
Company purcliased froin the bauk $7,500 of the remaining .$10,000 of thèse 
notes, and in November, 1911, the Steam Company and the bank asserted their 
daims as creditors of the Truck Oomtiany against ail the property, which had 
belonged to the Truck Comiiany, which was sald never to hâve been transferred 
to the Kndlay Company, but which was in the possession of its receiver. It 
demanded the machinery and the materials on hand, and gave notice to the 
purchasers of the trucks that it, the Steam Company, and not the receiver of 
the Ilndlay Company, was entltled to payment. The \alue of the propert.v 
thus claimed was .$25,000, or more. The Steam Company had theretofore 
filed its claini with the receiver as a créditer for the .$19,500, but claimed 
to hâve done so under a inisapprehension of tact. 

The controversy between the Steam Company and the receiver soon crystal- 
lized Into a dispute as to the effect of the l'ebruary contract. Was the agree- 
ment of the Steam Compauy to pay the Truck Company's debts for the bene- 
flt of the Findlay Company dépendent on tlie Findlay Company's agreemeut 
to pay the pureliase price of the Truck Comiiaiiy stock, so that the Steam 
Company was justifled in refusing to pay $19,500 of the debts, or was tlie 
agreement independent, so that the Steam Company was bound to pay ail 
this indebtedness and stand only as a creditor of the Findlay Company upon 
the purcbase price notes? 

Counsel for the Steam Company and the bank came to Blndlay, the receiv- 
er was advised by counsel, and a settlement was made by which the Steam 
Company and the bank were to abandon ail daims against ail property In the 
receiver's hands, the receiver was to give to the Steam Company and the 
bank receiver's certiftcates for the $10,000 and interest. subject to prior out- 
standlng certiticates. and the Steam Company was to crédit the entire $10,000 
upon its $19,500 daim on. file. Upon a pétition flled by the receiver reciting 
generally this situation and agreement and indorsed with the approval of 
the plaintiff in the reeeivership case, the court below approved this contract 
and ordered the certiticates to issue and mutual releases to be delivered as 
agreed. Aceordingly the certiticates were delivered, and In January, 1912. 
the Steam Company and the bank canceled and discharged the $10,000 notes, 
flie Steam Compîiny released ail daims which it niight hâve against the for- 
mer property of the Truck Company upon thèse notes and ail similar notes, 
iiv which it'might hâve against the Findlay Company for mlsapplying the 
liroçeeds of sales, and credited the receiver's certlflcntes upcai the face of the 
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claim on flle, and tlie receiver released the Steam Company from ail furthcr 
and future accruing obligations under the February contract. Matters stood in 
this shape during 1912, whlle varions proceedings were pending; but in De- 
oember, 1912, the court ordered ail the plant and property of the Flndlay Com- 
pany to be sold. This was done in February, 1913, and ¥50,000 realized. In 
the meantime, bankruptcy proceedings had béen instituted against the Find- 
lay Company, and the court ordered $12,500 of the proceeds to be held in court 
as a fund to provide for thèse eertificates, if they should be held valid as 
against the expected opposition of the trustée in bankruptcy. Later, upon 
the pétition of the trustée, claiming that the eertificates had been improvi- 
dently issued, the court made an order canceling the 17.500 of eertificates issued 
to the Steam Company, confirming the $2,500 certiticates to the bank, but pro- 
viding that the Steam Company should make good to the trustée the amount 
of the bank eertificates. From this order the Steam Company appeals. 

N. D. Fish, of North Tonawanda, N. Y., and David Tice, of Lock- 
port, N. Y., for appellant. 

Hiram Van Campen, of Findlay, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). 1. 
The question mainly considered by the court below and argued hère is 
whether the covenant of the Steam Company to pay the debts of the 
Truck Company, thereby giving to the capital stock of the Truck Com- 
pany the greater part at least of its selhng vahie, and the covenant of 
the Findlay Company to pay to the Steam Company the purchase price 
of this capital stock, were dépendent upon each other, or whether they 
were independent, so that, theref ore, the Steam Company had no right, 
as against the Findlay Company, to purchase the Truck Company's 
debts or otherwise stand as its créditer, and so that tliere was no suffi- 
cient justification for the issue of the receiver's eertificates. This main 
question we find no occasion to décide ; for the purposes of this opin- 
ion we assume that the conclusion reached below was right ; but we 
think that, for other reasons, the resuit which was reached cannot be 
sustained. 

[1] 2, The situation which existed when the Steam Company and 
the receiver reached an agreement was typical of those which justify 
a compromise to avoid Htigation. It cannot be doubted that the Steam 
Company's claims were made in good faith. So far as expressly 
stated, they extended only to the last $10,000 of the bank notes, but 
it was as obvious then to the receiver as it is now to ail that thèse 
claims extended also to the $20,000 of the Steam Company's own notes, 
which had been formally paid or canceled, if at ail, only by bookkeep- 
ing entries. Since ail thèse claims, as against the Findlay Company, 
could hâve been met by paying the $19,500 notes, it follows that the 
receiver was confronted by a situation where a $19,500 claim might be 
established as absolutely preferred, or else take away the bulk of the 
assets of the receivership, or at least enough to destroy the integrality 
of the plant and business. By advancing $10,000 of the claim to the 
rank of second preferred, at an apparent cost of the différence on $10,- 
000 between par and the then expected gênerai dividend, he secured, 
at the least and even if the claims could be defeated, escape from litiga- 
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tion and expense and damages from delay in carrying ont the receiver- 
sliip plans, ail of which might well amount to more than the différence 
between par and dividend on $10,000. That ail this was in the minds 
of the parties is shown by the care with which the Steam Company's 
release was made to cover "ail other similar notes." Indeed, the set- 
tlement seems practically to hâve included the $8,000 of individual 
daims. 

[2] The only reason urged for doubting that the validity of the cer- 
tificates was sufficiently supported, as being an accord and satisfaction 
of the dispute, is that the situation was not fully presented to or 
understood by the court when the certificates were authorized. It 
is quite true that the pétition of the receiver, reporting the settlement 
made with the Steam Company, did not exhibit a copy of the contract, 
and reported only the conclusion of the receiver that the two co ve- 
nants had been dépendent, and that the Steam Company was right 
in its contention. It is true also that the counsel for the Steam Com- 
pany participated in this incomplète présentation of the facts. It is 
natural that the court should hâve felt surprise when it was later dts- 
closed that the claims of the Steam Company were doubtful rather than 
clear ; but the court bclow does not find, nor do we see any indication 
that diere existed, any overreaching of the receiver by the Steam Com- 
pany or any intent to deceive or to mislead the court. The receiver 
was a capable business man. He was advised by his counsel ; at the 
worst, they made a mistake of law; and in good faith they stated to 
the court the conclusion which they had reached. Indeed, it is clear 
enough that, even if the original contract had been fully stated and 
the court had concluded that the Steam Company was wrong in its 
position, nevertheless it would bave been prudent to approve a reason- 
able compromise and avoid delays and appeals. The utmost resuit 
reached by this view is that the compromise might bave been at a 
figure somewhat more favorable to the receiver. 

[3] Even from this aspect, we would hesitate to reverse the action 
of the court below in canceling the receiver's certificates, except that 
it is impossible upon such cancellation, to put the Steam Company 
back in statu quo. During the period after the settlement, the busi- 
ness was continued, the proceeds of the trucks sold were mingled and 
expended or reinvested, the material on hand used up, and, at the end, 
the machinery and other remaining assets which the Steam Company 
might hâve claimed, were united with other assets in one gross sale. 
It is impossible to trace the proceeds of this property converted dur- 
ing the receivership and impossible to tell what part of the final pur- 
chase price was realized from the disputed assets then remaining. 
Even if there had been a substituted right to proceed against the en- 
tire $12,500 fund, this is not the équivalent of a right to assert and 
litigate a $19,500 claim against $25,000 of property, and the latter right 
'is what the Steam Company gave up. This considération we think 
enough to turn the scale and to require that the certificates should 
be paid. 

[4] 3. It is also said that the claim of the Steam Company, when 
it was procuring thèse certificates, was upon the theory that it had 
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a right to rescind the original contract, and it is urged — perhaps con- 
vincingly — that no such right of rescission existed. We think this 
interprétation misapprehends the real situation. The position of the 
Steam Company did not dépend npon any right of rescission or theory 
of rescission. It vvas rather insisting upon spécifie performance. It 
did not propose to aflfect the executed portion of the contract. It did 
not suggest that the Findlay Company should give back the capital 
stock which it had purchased, or that the Steam Company should re- 
fund that part of the purchase priée it had received. It only claimed 
that it should not be compelled to carry out the remainder of its con- 
tract and pay the rest of the Truck Company's debts, unless the Find- 
i.-iy Company would carry, out the remainder of its contract and fur- 
nish the money it had agreed to furnish which could then be devoted 
to paying thèse debts. It is, of course, obvious that the right to dis- 
continue further performance of a contract and to disregard the same 
for the future is quite a différent thing from the right to rescind. 
iïoih parties had partly performed, and each had stopped further per- 
formance. They adjusted and compromised their executory obliga- 
tions. ThiCre was no fraud and no gross unfairness. Both hâve acted 
îij.on the agreed basis, and one cannot be restored to his former posi- 
t ''■;■!!. 

'i îie order appealed from is reversed, and the case remanded for 
p-j oceedings in accordance with this opinion. 
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(Circuit Court of Appeals, Fourth Circuit. February 11, 1916.) 

No. 1387. 

1. COBPOKATIONS <g=366S(14) PKOCESS — CONSTRUCTIVB SERVICE AtTACHMEKT 

ANU FaBLICATION. 

Under Code W. Va. 1913, c. 124, § 11 (sec. 4747), a state court acçiuirecl 
jurisdlction in an action agalnst a foreign corporation, though it was a 
nonresident of the state and had no officer or agent wlthin the county 
upon wliom process could be served, by a levy under an attachment, and 
the exécution of an order of publication. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2624, 2625; 
Dec. Dig. <g=>668(14).] 

2. Removal of Causes <@=3ll — Effect of Removal — Jubisdiction. 

Where a state court had acquired jurisdiction of an action against a 
nonresident foreign corporation having no officer or agent in the county, 
by a levy under an attachment and the exécution of an order of publica- 
tion, the jurisdiction was not lost by the removal of the cause to a féd- 
éral court, though that court could not hâve acquired original jurisdiction 
by attachment and publication. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 29- 
31 ; Dec. Dig. <S=>11.] 

3. Exemptions <g=118— Pbopeett Subject to Attachment — Persons Enti- 

TLED TO Assert iMMUNiTT. 

Rev. St. § 3753 (Comp. St. 1913, § 6950), provides that, whenever any 
property in whicji the United States bave or claim an interest shall be 

Ô=»For other cas«s aee same topic & KEY-NUMBER In ail Key-Niimbered Qigests & Indeïe» 
231 P.— 27 
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attaelied for the satisfaction of any claiin against it, tlie Secretary of tlic 
Treasury may direct tlie Soliciter of the Treasury to cause a stipulation 
to be entered into by tlie proper district attoriiey for its discharge 
from sucli attachuient, but tliat notliing therein contalued shall be con- 
strued as recoguizing or couceding any right to eiiforce by attachment 
any claim against any property held or o\vne<i or employed by the United 
States. Held, that the statute is designed for the protection of the gov- 
ernment, and can be invoked only by it, and, assuming that the United 
States had an Interest in the property of a contractor employed on a 
contract with the United States, the immunity from attachment could be 
asserted only by the government, and not by the contractor, in an action 
against it. 

[Ed. Note.— For other cases, see Exemptions, Cent. Dig. § 139; Dec. 
Dig. <g=5H8.] 

4. Master and Servant (©=256(1) — Actions fob Injuries — Sufficienct of 

Déclaration. 

Where, in an employé's action for injuries, though there vvas some lack 
of particularity in the averments of the déclaration, and it possibly failed 
to locate with précision and certainty the négligent act which caused the 
injury, it was sufticiently deflnite to apprise the défendant of the ground 
upon which it was claimed to be liable, and to i)ermit the Introduction 
of testimony as to ail the pertinent facts connected with the accident, a 
demurrer was properly overruled. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 809 ; 
Dec. Dig. ®=>256(1).] 

5. Appeal, and Ebror <g=5l050(l) — Harmless IOrror — Admission of Evidence. 

Conceding that it is the gênerai rule that the admission of opinion tes- 
timony as to the incompetency of a défendant'» employé is réversible 
error, it was not réversible error to permit a witness to give liis opinion 
that defendant's engineer was incompétent, where he made a disclosure 
of facts, independent of the opinion, from which the Jury might hâve 
found that the engineer was not compétent, and the opinion expressed 
was rather a summing up of impressions derived from what he had seen 
and learned. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 1068. 
1069, 4153, 415T; Dec. Dig. .©=1050(1).] 

6. Master and Servant i©=270(14) — ^Actions for Injuries — Admission of 

Evidence. 

While it is the gênerai rule that négligence on the part of an em- 
ployer cannot be predicated upon the use of a particular appliance, by 
merely showing that there are other appliances which are believed to be 
better or less dangerous, this rule was not violated where a witness mere- 
ly stated that upon going to work for the employer he observed a différ- 
ence between its method and the methods of a former employer whicli at- 
tracted his attention. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 924 ; 
Dec. Dig. ©=270(14).] 

7. Appeal and Error <®=»1050(1) — Harmless Ebror — Admission of Evidence. 

Every theoretical ^ror in the course of a trial in the admission of 
évidence is not ground for reversai, and mistakes which do not involve 
injustice should ordinarily be disregarded. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 
1069, 4153, 4157; Dec. Dig. (Ê=1050(l).] 

8. Trial <g=»260(l) — Instructions Covered by Those Given. 

Where the trial Judge dellvered a gênerai charge, which might Justly be 
regarded as an adéquate and impartial statemeût of the issues and evi- 

fi=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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dence, it was not error to refuse requested instructions, wliicli, so far as 
tliey were correct and material, were embraced in tlie gênerai charge. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. § 651; Dec. Dig. 
<©=5260(1).] 
9. Masteb and Servant <®=>265(8) — Actions fob Injuries — Res Ipsa Loqui- 

TUR. 

An emplo.yei- was building a dam, and was about to pump the water out 
of a cofterdam. A discharge box or fluuie, one end of which rested on 
the outer edge of the dam was being ralsed up and placed uuder a dis- 
charge pipe through whlch the water was to be pumped, but the arm oT 
the derrick used in placing it was not long enough to swing it iuto posi- 
tion beneath the pipe, and plaintiff and another employé went uuder the 
raised end to attach another cable, and while there the discharge box 
eased down, Injuring plaintiff. The cable or rope in use did not break 
or slip, but the spool or drum around which it was wrapped revolved 
wlightly. The engine was not dogged, and there was testiniony that, if 
it had been dogged, the accident could not hâve happened. IIclcl that 
the maxim, "res ipsa loqultur," was applicable. 

lEd. Kote. — For other cases, see Master and Servant, Cent. Dig. §§ 
898, 955 ; Dec. Dig. (g=>265(8).] 

In Error to the District Court of the United States for the Northern 
District of Virginia, at Wheeling ; Alston G. Dayton, Judge. 

Action by Charles Blalce against the Missouri Valley Bridge & Iron 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Charles McCamic, of Wheeling, W. Va. (J. M. Clarke and McCamic 
& Clarke, ail of Wheeling, W. Va., on the brief ), for plaintiff in error. 
T. S. Riley, of Wheeling, W. Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. This is a négligence action of familiar type, 
and the facts in outline appear to be thèse: 

Plaintiff in error, défendant below and hereinafter so called, v^'as 
building a dam for the United States government across the Ohio 
river near Woodland, W. V^a., and Blake, who brings the suit, was a 
common laborer employed in that work. A large cofferdam had been 
constructed, extending up and down the river, and the gênerai pur- 
pose of the work in hand at the time of the accident was to pump the 
water out of the cofferdam. Blake was engaged with several others 
in placing a heavy discharge box or flume in such position that one 
end would be raised up and placed under the discharge pipe, through 
which the water was to be pumped from the cofferdam, and the other 
end remain on the outer edge of the dam, so that the water would be 
carried down into the river. The pump barge which supported the 
discharge pipe was inside the cofferdam, while outside in the river was 
the derrick boat on which were the engine and hoist used in placing 
the discharge box. The width of the top of the cofferdam was about 
16 feet. It was found that the arm of the derrick was not long enough 
to swing the discharge box into position beneath the pipe, and it 
became necessary to attach another cable to the box in order to haul 
it into place by means of a block and tackle. The inner end of the 

(S=For other cases see same topic & KBY-NUMBBH In ail Key-Numbered Digests & Indexes 
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box was elevated, the other end resting on the outer edge of tlie 
cofiferdam wall, and Blake with another man went under the raised 
end to attach a sling or cable which was to be used in puUing the 
box into place with the block and tackle moved by the engine on the 
derrick boat. While Blake was making this attachment, and from 
some cause not certainly disclosed by the évidence, the discharge box 
"eased down" about 6 feet, and he was struck and badly injured. The 
cable or rope in use did not break, nor did it slip along the discharge 
box; but it appears that the spool or drum around which the rope 
was wrapped near the engine revolved a little, so that the rope slack- 
ened or unwound, with the resuit that the discharge box was suddenly 
lowered and hit the plaintiff as it descended. It is admitted that the 
engine was not "dogged," and there was testimony to the effect that 
if it had been dogged the accident could not hâve happened. Blake 
testified that before going under the discharge box for the purpose 
mentioned he asked Corliss, defendant's gênerai superintendent who 
was there directing the work, whether the load was dogged, and Cor- 
liss answered : "It is ail right ; go ahead." 

There are 39 assignments of error, but the questions raised, many 
of which appear to be highly technical, fall into three or four groups 
and may be discussed without separate mention. 

[1-3] First is a question of jurisdiction. Défendant is a Kansas 
corporation. The suit was begun in the circuit court of Marshall coun- 
ty, W. Va., where the plaintiff résides. The record does not show 
that any officer or agent of défendant upon whom process could be 
served was found in that country. Upon an affidavit that défendant 
was a foreign corporation and nonresident of the state, an order of 
attachment was issued under which certain machinery and property, 
used by défendant in constructing the dam, was levied upon by the 
sheriff, and constructive service obtained, or sought to be obtained, 
by publication under the provisions of the West Virginia Code (Code 
1913, c. 124, § 11 [sec. 4747]). Shortly after the attachment was exe- 
cuted the défendant gave a bond and the property was released. Later 
a plea in abatement was filed against the order of attachment on the 
ground that défendant was constructing a work of internai improve- 
ment for the United States ; that the property seized was necessary 
for the performance of that work, and therefore, under section 3753 
of the Revised Statutes (Comp. St. 1913, § 6950), not subject to attach- 
ment. Afterwards the case was removed into the United States Dis- 
trict Court on the ground of diverse citizenship. That court sus- 
tained plaintifï's demurrer to the plea in abatement and also overruled 
defendant's demurrer to the déclaration. 

We are of opinion that the state court had acquired jurisdiction 
by the levy under the attachment and the exécution of the order of 
publication. This jurisdiction was not lost by removal to the fédéral 
court, although the latter court could not hâve acquired original juris- 
diction by attachment and publication. Craddock v. Fulton (C. C.) 
140 Fed. 426; Courtney v. Pradt, 196 U. S. 89, 25 Sup. Ct. 208, 49 
Iv. Ed. 398. Moreover, the ground upon which the attachment was 
sought to be set aside is untenable. Even if it be granted that the 
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United States had an "interest" in the property seized, witliin the 
meaning of the statute, wliich seems to us extremely doubtful, it is 
évident that the statute is designed for the protection of the govern- 
ment and can be invoked, as its provisions plainly indicate, only by the 
United States. In other vvords, the immunity from seizure in a case 
like this can be asserted by the government. Ijut not by the contractor. 
The demurrer to tiie plea in abatement was properly sustained. 

[4| The déclaration allèges négligence in three respects: (1) Nég- 
ligence in carrying on the work and in the employment of incompétent 
servants; (2) négligence in not adopting the proper method of doing 
the work and thereby furnishing an unsafe place to work ; and (3) 
négligence resnlting from the use of defective machinery. The suffi- 
ciency of the allégations is challenged on the ground, first, that the nég- 
ligence coraplained of was operative négligence and therefore the facts 
averred do not make ont a case of liability ; second, that the déclara- 
tion fails to show that the accident was caused by the négligent acts 
of incompétent servants ; and, third, that it does not show that the 
alieged faulty method of doing the work was the cause of the accident. 
We deem it unnecessary to enter upon a discussion of thèse proposi- 
tions and content ourselves with expressing the opinion that the déc- 
laration States a cause of action. There may be some lack of particu- 
larity in the averments, and the pleading perhaps fails to locate with 
précision and certainty the négligent act which caused the plaintiff's 
injury, but it was sufnciently definite to apprise the défendant of the 
grounds upon which it was claimed to be liable and to permit the in- 
troduction of testimony as to ail the pertinent facts connected with 
the accident. We ha\'e examined the authorities cited by défendant 
and are satisfied that they do not sustain its contention. In our judg- 
ment the court below did not err in overruling the demurrer to the 
déclaration. 

[5] The next 20 assignments are based upon exceptions to the ad- 
mission or exclusion of testimony. Some of thèse objections were 
made on the ground of alieged inadmissibility under the déclaration ; 
but this point was involved in overruling the demurrer and need not 
be further discussed. Of other objections it is enough to say that 
the rulings challenged were not incorrect or were quite immaterial and 
harmless. With référence to the alieged incompetency of defendant's 
servants, and particularly the incompetency of the engineer, Worth- 
am, it is urged as ground for reversai that plaintiff's witness was 
allowed to give bis opinion that the engineer was incompétent, and 
décisions are cited which hold that the admission of such opinion tes- 
timony is réversible error. This rule of évidence may be conceded, 
but it does not apply in this case because the witness on this point, 
taking bis entire testimony into account and the fair import of his 
statements, appears to hâve made a disclosure of facts, independent of 
any expressed opinion, from which the jury might hâve found that 
the engineer was not compétent to perform the service in which he 
was then engaged. In other words, what is charged as inadmissible 
opinion was rather a summing up of impressions derived from what 
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liad been seeii and learned. In 17 Cyc. 60, where numerous authori- 
ties are cited, the rule is stated as foUovvs : 

"If a statemeiit of iiifereiite, l'onelusloti, or jiulsuient is accompanied by 
an eiiumeration of tUe facts ou wliich it is based, tlie erroi', if any, is usually 
liarmless; as tlie jury can estimate tlie true proliative value of tlie statemoiil . 
Tlius, where a wituess statcs, merely by way of suuiiimry or introductiou, 
liis mental induction or déduction froni facts which lie gives in détail, the 
error does not furnish cause for reversing a judgnient." 

[6] Much the same may be said of the testimony offered to sliow 
that an improper method was adopted for placing the discharge box 
in position. The gênerai rule a]jpears to be tliat négligence cannot be 
predicated upon the use of; a particular appliance by merely showing 
that there are other appliances which are believed to be better or less 
dangerous. We are of opinion that this rule was not disregarded. 
The witness to wdiose testimony objection was niade did not compare 
defendant's methods with those of the employer for whom he had 
formerly worked, nor did he say that this employer's methods were 
better ; he only said that upon coming tO' work for défendant he ob- 
served a différence which attracted bis attention. 

[7] In the trial of a case of this kind it is hardly to be expected 
that some question will not be asked or reply made which, taken by 
itself, would be open to objection ; and if every theoretical error led 
to reversai there would be nO' end to litigation. But the verdict of 
a jury is not to be lightly set aside, and mistakes wdiich do not involve 
injustice shotdd ordinarily be disregarded. 

[8] The remaining assignments of error are based upon the re- 
fusai of numerous instructions requested by défendant, including the 
direction of a verdict in its favor. We hâve carefully examinée! thèse 
exceptions and are satisfied to dispose of tliem without particular men- 
tion. The learned trial judge delivered a gênerai charge to the jury, 
as he had the undoubted right to do, and this charge may justly be 
regarded as an adéquate and impartial statement of the issues and 
évidence. The propositions of law laid down are not open to serions 
criticism and they cover ail the important questions presented by the 
testimony. Of the s]Decific instructions refused, except those which 
are mère statements of abstract principles, it suffices to say that so far 
as they are correct and material they appear to be embraced in the 
gênerai charge. The exceptions hère considered must therefore be 
held not well taken, under the familiar rule which the Suprême Court 
bas stated as f ollows : 

"Wlien the court itistructs tlio .iury in a mauuer sufficiently clear and souud 
as to the rules applicable to the case, it is not bouud to sive other instruc- 
tions asked by couusel on the same subject, wlietlier they are correct or not." 
Iron Silver Mining Co. v. Cheesman, IIG U. S. .^:lO, (î Sup. Ct. 481, 29 L. Ed. 
712. 

"If, In regard to any particular subject or point pertinent to tlie case the 
court has laid dowu the law correetly, and so fully as to cover ail that is 
proper to be said on the subject, it is not bound to repeat this instruction in 
ternis varted to suit the wislies of either imrty." N. W. Insurance Co. v. 
Muskegon Bank, 122 U. S. 502, 7 Sup. Gt. 1221, HO L. Ed. 1100. 
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[9] The principal question is raised by the motion for an instructed 
verdict. It may be admitted that the proof of neg-Hgence is not aho- 
gether convincing, but we think enough was shown to warrant sub- 
mission to the jury. It is obviously a case where somebody blundered, 
and "res ipsa loquitur" seems an applicable maxim. We find no suffi- 
cient reason for disturbing the verdict. 

Afifirmed. 



THE KENNEBEC. 



(Circuit Court of Appeals, Fifth Circuit. Marcli 22, 1916. Reliearing Denied 

April 19, 1916.) 

No. 2880. 

1. Salvage ©=>36 — Amount of Compensation — Contkact. 

A contract by one party to pay at ail eveiits, and by the other to re- 
eeive, a flxed compensation for a salvage service to be rendered, is valid 
and conclusive of the amount recoverable therefor. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 85-91 ; Dec. Dig. 

-s^se.i 

2. Salvage <3=5o6 — Contkact as to Compensation — Validitt. 

A contract by the owner of a tug to go to the assistance of a steam- 
ship aground and in a position of some danger at a stated sum per day 
from the time the tug left port until her return hcld not deprived of blnd- 
ing elïect because the représentative of the steamshij) stated that the 
service required was "not a salvage job, but a towing proposition," where 
the fact that the vessel was aground and her position were also stated, 
although the service actually rendered was a salvage service. 

[Ed. Note.— For other cases, see Salvage, Cent. Dlg. §§ 85-91 ; Dec. Dig. 
<S=>36.] 

3. Sata-age <S=>1 — Natuke of "Salvage Service." 

A "salvage service" is a service voluntarlly rendered to a vessel need- 
ing assistance, and is designed to relieve her from some distress or 
danger, either présent or to be reasonably apprehended. 

'[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 1, 3, 4; Dec. 
Dlg. <Ê=>1. 

For other définitions, see Words and Phrases, First and Second Séries, 
Salvage Service.] 

4. TowAGE <S=>1 — Nature of "Towaoe Service." 

A "towage service" is one that is rendered to a vessel for the mère 
purpose of expediting her voyage, without référence to any circumstance 
of danger. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 1; Dec. Dig. 
<S=>1. 

For other définitions, see Words and Phrases, First and Second Séries, 
Towage.] 

Pardee, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Suit in admiralty for salvage by the Steele Towing & Wrecking Com- 
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pany against the Seaboard & Gulf Steamship Company, owner of the 
steamship Kennebec. From the decree, libelant appeals. Afiirmed, 

W. T. Armstrong, of Galveston, Tex., for appellant. 

Ballinger Mills, of Galveston, Tex. (Barry, VVainright, Thacher & 
S'ymmers, of New York City, and Terry, Cavin & Mills, of Galveston, 
Tex., on the brief), for appellee. 

Before PARDEE and WAEKER, Circuit Judges, and GRUBB, 
District Judge. 

WAEKER, Circuit Judge. The steamship Kennebec grounded at 
the mouth of the Brazos river near the jetties, about 40 miles from 
Galveston. S. E. Paul, the agent of the owncr of the vessel, from 
Brazos Port, a place on shore near by, had a conversation over the long- 
distance téléphone with Mr. Stoncburner, an oliicer of the owner of Ihe 
steani tug, Senator Bailey, at Galveston, with référence to getting that 
tug to render the assistance required to get the Kennebec alloat. The 
resuit of that conversation was that Mr. Stoneburner, for his company, 
the libelant, agreed to furnish the services of the tug and equipment 
for $250 per day from the time she left Galveston until she returned. 
FoUowing the making of that agreement the tug on the same day wcnt 
to the mouth of the Brazos, reaching there after dark, and the next 
morning pulled the Kennebec from where it was aground. 

[1] If the contract made by Mr. Stoneburner and Mr. Paul was a 
binding one, and the service mentioned was rendered in pursuance of it, 
though it was a salvage service, the only compensation recoverable for 
it is the one which was stipulated for, $250 per day, which was award- 
ed by the decree appealed from. A valid contract by one party to pay 
at ail events, and by the other to receive a fixed compensation for a sal- 
vage service, is as conclusive as any other valid contract. The Elfrida. 
172 U. S. 186, 19 Sup. Ct. 146, 43 L. Ed. 413 ; Elphicke v. White Une 
Towing Company, 106 Fed. 945, 46 C. C. A. 56. 

[2] But it is insisted in behalf of the appellant that a binding con- 
tract was not made for the service which was rendered. Much stress 
is laid uix>n the facts that in the conversation between Mr. Paul and 
Mr. Stoneburner the former stated that the service desired was not 
a salvage or wrecking job, but was a towing proposition, while the serv- 
ice rendered was a salvage one. In view of the facts which were 
known to Mr. Stoneburner when he made the agreement and when he 
sent the tug in pursuance of it, we are not of opinion that the agree- 
ment was deprived of binding effect by the statemcnt of Mr. Paul that 
the service required was a towing proposition, and not a salvage or 
wrecking job, though what was required and wbat was donc was in 
fact a salvage service. At the time the agreement was made Mr. 
Stoneburner was distinctly informed that the Kennebec was aground 
at the mouth of the Brazos and needed assistance to get her ofï. When 
the conversation mentioned occurred, and for several weeks prior to 
that time, it was well known in Galveston that the Brazos river was 
in a swollen condition. It is not to be supposed that one engaged, as 
Mr. Stoneburner was, in doing towing ancl salvage work with a steam 
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tug operatiiig from Galveston, was in ignorance of the fact that the 
carrent at the mouth of the Brazos then was such as to add to the 
péril of a vessel there agronnd, and to make the task of rendering nec- 
essary assistance to a vessel so situated more difiicult than otherwise it 
miglit hâve been. At any rate, there was no niisstatement or misrep- 
resentation of the conditions prevailing at the mouth of the Brazos 
when the mentioned conversation occurred. 

[3, 4] Though Mr. Paul stated that the service to be rendered was a 
towing proposition, what was desired and what Mr. Stoneburner 
agreed that the tug should do was so described that it was plainly dis- 
closed to him that the service to be rendered was of a kind which the 
law déclares to be a salvage one. "A salvage service is a service vol- 
untarily rendered to a vessel needing assistance, and is designed to 
relieve her from some distress or danger either présent or to be rea- 
sonably apprehended. A towage service is one which is rendered for 
the mère purpose of expediting her voyage, without référence to. any 
circumstances of danger." McConnochie v. Kerr (D. C.) 9 Fed. 52, 
53; The Flottbek, 118 Fed. 954, 55 C. C. A. 448. That the tug, the 
master of which received his orders from Mr. Stoneburner, was start- 
ed from Galveston to render a salvage service, is shown by this entry 
on its log : 

"Got orders to leave for Brazos to assist a steamer ashore. Left Galveston 
2:50 p. m." 

The next morning, when the situation was fully disclosed, without 
the master of the tug intimating that the service found to be required 
vi-as in any respect différent from the one the tug was sent to render, 
it proceeded to render the required assistance to the "steamer ashore." 
In the absence of any misrepresentation or fraudulent concealment 
of a material fact, the contract as made was not deprived of binding 
efifect by an expression by Mr. Paul of an opinion as to the nature of 
the service stipulated for or the assertion by him of an erroneous légal 
conclusion. Mutual Life Insurance Company v. Phinney, 178 U. S. 
327, 343, 20 Sup. Ct. 906, 44 L. Ed. 1088 ; Johansson v. Stephanson, 
154 U. S. 625, appx., 14 Sup. Ct. 1180, 23 h. Ed. 1009; Upton, As- 
signée, V. Tribilcock, 91 U. S. 45, 50, 23 L. Ed. 203. He misstated, not 
the facts, which as a matter of law détermine the nature of the service 
desired, but merely the name of it. We are not of opinion that it was 
made to appear that there was any such misstatement or fraudulent 
concealment of a material fact as to deprive the agreement which was 
made of its binding efifect or to make it inapplicable to the service 
which was rendered. 

In the case of The Flottbek, supra, it was held that a provision in a 
contract between the owner of a tug and the owner of a ship that 
the former would, during the period covered by the contract, render 
any towage required by the latter at specified rates, did not govern the 
compensation for a salvage service rendered by the tug. The décision 
in that case is not opposed to the conclusion reached in the case at bar 
that a contract for a service known by both the parties to be of a kind 
which the law denominates a salvage service is not vitiated by the fact 
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that the party procuring the rendition of it stated to tlie other party 
that it was a towage service. 
The decree appealed from is aflîrmed. 

PARDEE, Circuit Judge (dissenting), The services rendered by 
the steam wrecking tug Senator Bailey to the steamship Kennebec are 
conceded to hâve been salvage services, and they were not adequately 
compensated by an allowance of $250 per day for two days. Under 
the alleged paroi contract, which the court construes as covering 
salvage services, the services of the Bailey were expressly limited to 
towage services, and said contract ought not to control, so as to deprive 
the appellant from recovering for the salvage services undoubtedly 
rendered. 

The Senator Bailey is a large, heavy wrecking tug, about 125 feet 
long, and draws from 15 to 16 feet of water, and her beam is 26 to 
27 feet and equipped with large automatic tovving machinery, 800 ac- 
tual horse power, and carrying a full line of wrecking equipment, 
worth $100,000. The contract was made over long-distance téléphone 
between Paul, the managing agent for the owners of the Kennebec, 
and Stoneburner, agent for the Bailey. Paul's version of the alleged 
contract is : 

"'I .ïïot Mr. Stoneburner on tlie téléphone and toUl lilni tliat t.lie Kennebec 
was îishore on a luni]) at the moutti of the Brazos .jetties, and 1 told him it 
was not a salvage job, but a towing proijosition, and 1 wantod a flat rate per 
day ; he asked me to wait a inimité, and he went olï, and eame baek, and 
said he would name us a flat rate of JF250 ])er day, from the tline the towboyit 
left Galvoston until .she returned, and I asked hlm what constituted a Uay, 
and he said 24 hours. Q. What did you say? A. I said, 'ijet lier coine.' " 

Stoneburner's version is : 

"About 10 o'c'loek on Saturday nioming, May Ist, long-distauoe téléphone 
rang and called for Mr. Stoneburner, and I answered the piione; and It was 
Mr. Paul, of Freeport, on the line, and he asked me about the Senator Bailey, 
whei'e she was, and I told hlm, and he said tlie Kennebec had run onto a luni]> 
and needed a little iiull to get her ofî, and I inquired whether the service was 
in the nature of sal\aKe and wrecking or not. and he said the sei'vices were 
not in the nature of salvage or wrecking, that it was towing, and I said. 
'Wait a minute,' and MIr. Steele was there, and I went iuto Jlr. Steele's office 
and talked to him, and I went back to the téléphone and told Mr. l'aul that 
if it was not a wrecking service, but a towing projiosition, that I would fur- 
nish the service of tlie tug and equipment on a charge of .1i2r)() per day from 
the time she left Galveston until she returned, and lie said, 'Send the tug.' '' 

Paul and Stoneburner are equally crédible, and if the court finds a 
contract proved it ought, considering that the burden of proof is on 
the claimant, to take Stoneburner's version as the correct one. At the 
time, Paul was on the ground at the niouth of the Brazos river, and 
had been for 24 hours, during which time he had fully acquainted hini- 
self with the situation, having been twice, at least, on board the Kenne- 
bec, and had learned of the soundings that had been made, and well 
knew that the ship Kennebec, after going aground, had shifted her 
position further inshore, and that he had attempted to get the Ale.x 
Brown, a towing tug of 450 horse power, to pull the Kennebec off, 
which, though authorized by tlie owners, was rejected by the master 
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of the Brown, alleging the inability of his tug, under the circumstances, 
which he fully investigated, to do the necessary work, ail of which he 
suppressed and concealed in his communications with Stoneburner, 
particularly asserting, in answer to Stoneburner 's inquiries, that the 
Kennebec had run on a lump and needed a little pull to get her off, and 
that it was a case of towage, and not of v/reckage or salvage. Paul 
also knew of the extremely high water and swift current of the Brazos 
river, and that on account of said high water and the drifting logs 
therein services rendered in the pulling off from the shore and into 
the channel of the Kennebec would be very hazardous and extremely 
difficult. 

At the time that the Bailey arrived on the ground Paul admits the 
ship had shifted her position further inshore at least 40O feet, and this 
alone is sufhcient to render the contract for towage inapplicable. The 
master of the Bailey had only authority to carry out his owner's in- 
structions to pull the Kennebec off, and he had no authority to modify 
or repudiate his owner's orders, nor to enter into any new contract. 
In The Flottbek, 118 Fed. 960, 55 C. C. A. 454, cited by my Brethren 
as supporting the maintenance of the contract for towage, the con- 
tract was ; 

"The party of the flrst part agrées to tow with reasonable and quick dis- 
patch ail the vessels owned and controlled by parties of the second part that 
may be in the waters of Straits of Juan de Fuca, Puget Sound, British Colum- 
hia, or vicinity, whether inside or outside of Cape Flattery, and that may 
retjuire any towage service duriug the continuance of this agreement, at tlie 
rates specified below." 

And the case shows that at the time the services were rendered the 
salved vessel was uninjured and afloat in 25 fathoms of water, and 
that ail the services rendered were towage services, and the court 
disregarded the contract and held the services were salvage services 
by reason of the péril of the salved vessel. I think it is well settled 
that a ship aground on the Texas shore, shifting her position further 
inshore and unable to get afloat by her own exertions, is in decided 
péril. 

The services rendered the Kennebec were very hazardous and dif- 
ficult, and but for the great power and salvage appliances of the 
Bailey would hâve resulted in failure to rescue the Kennebec and in 
serious damage to the Bailey. 



UNIONE AUSTRIACA DI NAVIGAZIONi:, OF TRII':-STE, AUSTRIA, et al. 
V. LEON G. TUJAGUE & CO. et ah 

THE GERTY. 

(Circuit Court of Appeals, Fifth Circuit March 10, 1916.) 

No. 2853. 

1. Shipping <S=»127 — Damage to Cargo — Liabiliiy of Vessel. 

A steamship with a cargo of lemons froni Italy to New Orléans, stop- 
ping at Havana to discharge some cargo, submitted to fumigation by the 
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qunraiitine offlcers of the United States, by whieh the lemons were in- 
jured. Slie oould hâve avoided the necessity of fumigution by discharg- 
iug wlth lighters or at a rat-proof wharf, whlch her Ilavaua agent knew, 
or she could hâve proceeded and subniitted to fumigation at Nevi- Or- 
léans, eithor before or af ter discharging. Hcld., on the évidence, that the 
master liad reason to and did in fact appreliend danger of injury to the 
cargo, and that it was négligence on his part not to protect it by one o£ 
tl\o means opeii to hini, which rendered the sliip liable for the damage. 

[l'-d. Note.— For other cases, see Shipping, Cent, Dig. §§ 225, 465, 466 ; 
Dec. Dig. ®=3l27.] 

2. Shipping <®=3l42 — Damage to Cargo — Notice oi' Claim. 

A provision in l)ins of lading requiriug notice of any chiira for damage 
to cargo l)eforo removal of tlie goods, construed as meaning before r(>inov- 
al froni the wharf, is reasonable aud enforceabie, vvhere the consignée 
had knowledge of the damage before sucli removal. 

[Rd. Note. — F'or other cases, see Shipping, Cent. Dig. § 496; Dec. Dig. 
<S=>142.:i 

Appeal from District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Foster, Judge. 

Suit in admiralty by Léon G. Tujague & Co. and others against 
the steamship Gerty; Unione Austriaca di Navigazione of Trieste, 
Austria, claimant. Decree for libelants, and clainiant appeals. Modi- 
fîed and affirmed. 

The appellees, Léon G. Tujague & Co., libelod the steamship Gerty, alleging 
damage to a consignmeat of lemons shipped from Palernio to New Orléans on 
that steamship, caused by fumigation of the ship at Havana by the quarau- 
tine authorities of tlie United States. Tlie other appellees intervened witli 
llke claims against the ship for daiuage to other consiguments of lemons al- 
leged to hâve been due to the same cause. The appellant, through the master 
of the Gerty, flled a claim to the ship. The court below rendered a decree in 
favor of the libelant and each of the inter\'eners for differing amounts, assess- 
ed as the damage to each shipment, by the spécial master, to whom the matter 
was referred, and from this decree tïie claimants of the ship hâve taken this 
appeal. 

George Denegre, Victor Leovy, and Henry H. Cliaffe, ail of New 
Orléans, La., for appellants, 

Wflliam Grant and William B. Grant, both of New Orléans, La., 
for appellees. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). [1] The 
appellant dénies liability for the damage alleged to hâve been done the 
lemons upon two grounds. It contends that the fumigation alleged to 
hâve caused the injury was done by public authority and under com- 
pulsion, and that it was not known at the time the master submitted 
to fumigation that injury to the lemons would probably resuit there- 
from, and that such injury could not hâve been reasonably apprehended 
by the master, and, as négligence was essential to libelants' right of 
recovery, there could be none where injury to the lemons could not 
hâve been reasonably apprehended by the master from the fumigation. 

It is clear that, if the ship submitted to fumigation because of a 

®=»For other cases aee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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pararnount public authority commanding it and was guilty of no 
négligence, there would be no liability. As the ship had cargo for 
the port of Havana, it cannot be said to hâve been guilty of négligence 
in stopping there to discharge cargo. Austrian Union S. S. Co. v. 
Calafiore, 194 Fed. 377, 114 C. C. A. 295. It is in évidence that if the 
ship had discharged her cargo from the Havana harbor in lighters, 
or from a rat-proof wharf, no fumigation would hâve been recjuired 
by the quarantine officers. It is also clear that the only resuit of the 
ship's not submitting to fumigation at Havana was that she be fumi- 
gated on her arrivai in New Orléans, either before or after discharging 
cargo. Under thèse circumstances, the principle of immunity to a car- 
rier for injury done by pararnount public authority has no application. 

The government quarantine officiais in Havana had no extraterri- 
torial jurisdiction to enforce fumigation. The only penalty they could 
exact of the ship was the necessity of submitting to it in New Or- 
léans, if not administered in Havana. Even this penalty could havc 
been avoided by discharging the cargo from the harbor at Havana 
or at a rat-proof wharf. Under thèse conditions, if injury to the cargo 
was so probable a resuit of fumigation as to make the submitting to 
it by the master négligence, the ship would be liable for any injury 
to the cargo thereby caused. Submission under such circumstances 
would be voluntary and not compelled by pararnount public authority. 
The question résolves itself into the inquiry as to whether the master 
should hâve reasonably apprehended injury to the lemons from fumi- 
gation when he submitted his ship to it. The appellant's agents in 
Havana had notice before the ship's arrivai of the quarantine régula- 
tions, and of the necessity for discharging from the harbor or at a rat- 
proof wharf, in order to escape the necessity of fumigation either at 
Havana or at Nevi^ Orléans. 

The évidence is in conflict as to whether the condition of the lemons, 
as testified to, upon arrivai in New Orléans, was due to the fumigation 
at Havana. We think it reasonably appears that fumigation was the 
cause, in view of the undisputed évidence that they were received by 
the ship at Palermo in good condition, and would bave withstood the 
voyage without impairment of condition in the absence of unusual 
treatment on the ship, and the absence of any showing of anything 
unusual on the voyage except the fumigation. 

The appellant contends that the injurious efïect of fumigation on 
lemons, if it existed, was unknown prior to the incident in Havana, 
both to scientists and seafaring men, and that the master of the Gerty 
was not négligent in failing to foresee such likelihood of injury when 
he submitted the ship to fumigation. The history of fumigation, in 
its effects on fruit, is a disputed question as shown by the record. 
In the absence of any évidence as to the master's state of mind with 
référence to this subject, we might be in doubt as to whether to at- 
tribute négligence to him in faihng to anticipate injury. The record, 
however, shows that upon his arrivai in Havana, and upon his being 
informed of the necessity of fumigation, he protested and upon the 
ground of probable injury to his cargo of lemons. It is true the évi- 
dence shows that the Havana quarantine officer reassured him; but 
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the officer admits he had no information other than absence of com- 
plaints against previous fumigation of fruit cargoes brought to his no- 
tice. 

We think the record shows that the master of the Gerty did, in fact, 
apprehend danger of injury to his cargo from fumigation. It then 
became his duty to protect his cargo against such injury. If it was 
then too late for him to hâve escaped fumigation, by discharging from 
the harbor in Havana or at a rat-proof wharf there, he still had it in 
his power to décline fumigation at Havana altogether, and submit to 
it only upon his arrivai in New Orléans, where the period between 
fumigation and discharge of his cargo would hâve been less, if he was 
required to fumigate before discharging his cargo. Upon his next 
trip, he pursued this course, and was permitted to discharge his cargo 
in New Orléans before being fumigated. The agents of the ship at 
Havana should hâve notified the master of the quarantine requirements 
before he tied to the wharf, and in time to hâve enabled him to escape 
fumigation. We think the record sustains the District Judge in his 
conclusion that the ship was liable for the damage to the lemons. 

[2] The bill of lading contains a stipulation that the ship should 
not be liable "for any claim of which notice is not given before re- 
moval of the goods." The reasonableness of such a stipulation bas 
been sustained, upon a construction that by "renioval" is intended re- 
moval from the dock, in the cases of The Persiana, 185 Fed. 396, 107 
C. C. A. 416, The Westminster, 127 Fed. 680, 62 C. C. A. 406, and The 
St. Hubert, 107 Fed. 727, 46 C. C. A. 603, by the Courts of Appeal 
of the Second and Third Circuits. In the last two cases writs of cer- 
tiorari were denied by the Suprême Court. The case of The Queen 
of the Pacific, 180 U. S. 49, 21 Sup. Ct. 278, 4.5 L- Ed. 419, does not 
conflict with those cited, but makes the reasonableness of the stipula- 
tion dépend upon the particular facts of each case. In this case, it is 
clear the libelants and interveners were fuUy aware of the damage 
and its approximate extent before any of the lemons were removed 
from the dock, since their damages are predicated upon the reduced 
priées obtained for the lemons at a public sale at which they were 
présent, had while the lemons were at the dock. They were unloaded 
from the .ship not later than January 29th. Notice was first given 
on January 31st. Some of the lemons were removed by the purchas- 
ers from the dock on January 29th, and some on January 30th. No 
notice of claim had been served on the ship up to January 31 st. In 
view of the knowledge on the part of the consignées of the condition 
of the lemons before their removal from the dock, we think the stipu- 
lation as to notice was reasonable as to them, and should be enforced, 
as to ail lemons, which had been removed from the dock, prier to Jan- 
uary 31st, when the notice was given. 

Criticism is made of the character of proof submitted by the libel- 
ants and interveners as to the market price of lemons when those on 
the Gerty were sold. There is some évidence ofifered by the libelants 
and interveners as to the market price, and what there is is not con- 
tradicted. W'e therefore assume the figures of the master as the basis 
of assessnient of the damage on each box, reducing the decree in favor 
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of each libelant and intervener by the amount of the damages, assessed 
on this basis, which the master's report shows were removed from the 
dock prier to January 31st, the date of the notice of the claim. This 
would resuit in a decree in favor of Léon G. Tujague & Co., the libel- 
ants, in the sum of $1,758.90; in favor of J. Cusimano in the. sum 
of $1,778.40; in favor of Salvatore Calafiore in the sum of $678.60; 
in favor of G. Cuccia in the sum of $1,699.10; in favor of the New 
Orléans Fruit Importing Company in the sum of $169; and in favor 
of Benedetto Intravaja for $114.66. The costs of appeal are taxed 
against the appellees. 

As so modified, the decree of the District Court is affirmed. 



WHITNET-OENTRAL TRUST & SAVINGS BANK v. LUCK et al. 

(Circuit Court of Appeals, Mfth Circuit. March 13, 1916. Reliearing Denied 

April 19, 1916.) 

No. 2855. 

1. Mechanics' Liens <3=5l36(l) — Recording — Louisiana Statttte. 

Oiv. Code La. art. 3249, gives a lien or privilège to contractors, labor- 
ers, etc., upon "the building, Improveinent or other work erected," and upon 
tlie lot of ground upon which it stands, not exceeding one acre. Articles 
3272 and 3274 provide for the recording of such privilèges "In the manner 
required by law In the parish where the property to be affeeted is situat- 
ed," and that "a privilège shall confer no préférence on the credltor who 
holds It over creditors who hâve acquired a mortgage," unless so recorded. 
Article 3348, relating to the recording of niortgages, provides that "in ail 
cases of spécial privilèges the property subject to such privilèges must 
also be described." Held, that the latter article applles to a mechanic's 
lien or privilège given by article 3249, which is a spécial privilège, and 
that the recording by a contracter of the contract under vphich he perf orm- 
ed work on a building, which contained uo description of the building 
or ground, was insufficient to glve him a privilège as against a prior mort- 
gagee. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. g 213 ; Dec. 
Uig. ®=»136(1).] 

2. Liens ©s'il— Louisiana Statutes— "Geneeal Privilège"— "Spécial Priv- 

ilège." 

Under the Civil Code of Louisiana, as construed by the state courts, 
a "spécial privUege" may exist as to Immovables as well as to movables; 
the différence between a gênerai and a spécial privilège belng that the 
former affects ail of the debtor's property of the class to which it relates, 
while the latter is limited to particular property. 

[Ed. Note. — For other cases, see Liens, Cent. Dig. §§ 2, 3 ; Dea Dig. <g=5 
11.] 

2. FixTUBES <s=20— Between Moetgagee and Seller— Lien roB Puechase 
Pbice— Louisiana Statute. 

Under Civ. Code La. art. 3227, which provides that "he who has sold 
any inovable property, which is not pald for, has a préférence on the priée 
of his property over other creditors of the purchaser • * * If the prop- 
erty still remains in the possession of the purchaser," such privilège con- 
tinues to exist, although the thing sold has been Incorporated into a build- 

4t=>Fo>° other cases see aame topic & KEY-NDMBER In ail Key-Numbered Dlgests & Indexai 
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Ing or other Immovable, If It can be detached or removed wUhout Injury 
to the soll or structure. 

[Ed. Note.— For otlier case.s, see Fixtures, Cent. Dig. §§ 44-46 ; Dec Dlg. 
©=20.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana ; Ruf us E. Poster, Judge. 

Suit in equity by the Erie City Iron Works against the Cecilia 
Sugar Company, Limited ; the Whitney-Central Trust & Savings Bank, 
as trustée, and William P. Luck and others, as interveners. From a 
decree giving préférence to the claims of Luck and others, the Trust 
& Savings Bank appeals. Reversed in part. 

Charles F. Borah, of New Orléans, La. (Borah, Himel, Bloch & 
Borah, of Franklin, on the brief), for appellant. 

Nelson S. Wooddy, James E. Zunts, R. E. Milling, Solomon Wolff, 
D. B. H. Chafïe, and Andrew M. Buchmann, ail of New Orléans, for 
appellees. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge. Under a bill filed by the Erie City Iron 
Works, claiming to be entitled to a lien or privilège on property of 
the Cecilia Sugar Company, Limited, a receiver of the property of the 
latter company was appointed. The Whitney-Central Trust & Sav- 
ings Bank, claiming as trustée under a mortgage or deed of trust made 
by the Sugar Company, and other parties who claimed to hâve liens 
or privilèges on the property of that company, intervened in that suit 
and asserted their claims therein. Appeals from decrees in favor of 
several of the interveners, namely, W. P. lAtck, the Wilmot Machinery 
Company, Alex Dussel Iron Works, Koretke Brass & Manufacturing 
Company, and the Boland Machine & Manufacturing Company, were 
sLibmitted together. The several interventions will be considered sep- 
arately, except where in two or more of them tlie same questions are 
presented. 

Intervention of W. P. Luck. 

[1] W. P. Luck claimed that there was a balance due him under a 
written contract with the Cecilia Sugar Company, Limited, for work 
on its sugar house, and that for tliat amount he was entitled to a priv- 
ilège on that structure and the acre of land upon which it is situated. 
The privilège claimed is one provided for by article 3249 of the Civil 
Code of Louisiana, which, being part of a chapter entitled "Of Priv- 
ilèges on Immovables," provides that: 

" • • ♦ Contraetors, subcontractors, • • • laborers, cartmen and 
other workmen employed In constructing, rebuilding or repairiug houses. 
buildings, or making other works » * • sliall hâve a lien and privilège 
upon the building, injpro^ement or otlier work ererted, and upon the lot of 
ground not exceeding one acre, upon wliich tlie building, improveiuout or oth- 
er work shall be erected." 

Another chapter of the same Code, entitled "How Privilèges are 
Preserved and Recorded," contains the f ollowing provisions : 
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"Art. 3272. Arctitects, * * * contractors, subcontractors, • « * 
laborers, caitmen, mascms and other workmeii emyloyed in eonstructlng, re- 
buildiug or repairing liouses, buildings, or luaking other Works ; * * * 
pres-erve tlieir privilèges, only in so far as they bave recorded, with the re- 
corder of ujortgages in the parish where the property is situated, the act con- 
tainiug the bargains they liave made, or a detailed statement of the aniouut 
due, attested under the oath of the party doing or haviug the work done, or 
acknowledgment of wliat is due to tlieiui by the debtor." 

"Art. 3274. No privilège shall hâve effect against third persons, unless re- 
corded in the mamier required by law in the parisli where the property to be 
afteeted is situated. It sliall confer no préférence on the créditer who holds 
it, over creditors who hâve acqulred a mortgage, unless the act or other évi- 
dence of the debt is recorded withiii seven days from tlie date of the act or 
obligation of indebtedness, when the registry is required to be made in the 
parish where the act was passed or the indebtedness originated and withiu 
fifteen days if the registrv is required to be made in any other parish of this 
State." 

In the same Code, under the heading "Of the Mode and Effect of 
Recording Mortgages," is f otmd the f ollowing : 

"Art. 3348. Any persou entitled to a mortgage or privilège on the property 
of another person, must cause the évidence of sueh mortgage or privilège to 
be recorded in the mortgage book of the parish where the property is situat- 
ed. * * * In ail cases of spécial privilèges the property subject to such 
privilèges must also be described." 

It was disclosed by the évidence that the mortgage or deed of trust 
to the Whitney-Central Trust & Savings Bank, which was made on 
June 1, 1912, and which embraced the tract of land, containing 15.73 
arpents, more or less, in the parish of St. Martin, on which the 
Cecilia Sugar Company's sugar house was located, was recorded in 
the Eook of Mortgages of that parish on June 3, 1912, and that on 
July 1, 1912, the following instrument was recorded in the same book: 

"William P. Luck, Southern Représentative. 
"Office 308 Godehaux Bldg. 

"New Orléans, La., June 15, 1912. 

"The Cecilia Sugar Co., Ltd., New Orléans, La. — Gentlemen: With référ- 
ence to one lot of steel tanks, to be furnished your company by the Erie City 
Iron Works under another contract, and upon delivery of tlie above-mentioned 
material, amounting to approximately 220,000 pounds, to Cecilia, La., I pro- 
pose to furnlsh ail the necessary skilled and counuon labor to unload same 
from the cars and erect the différent tanks upon foundations furnished and 
located by you; upon érection the tanks, will be tested and made tight, you 
Bupplying the water for testing and also furnishing such scaflolding as is on 
the place. The priée for ail of the above work, ineluding freight paid by you, 
to be thirty-three hundred dollars (.$3,300.00), payable as follows: 

"You are to pay the freight on ail material from New Orléans to Cecilia, 
La., and in addition thereto you are to pay me weekly In cash, suffleieut 
amounts for the weekly pay rolls, thèse pay roUs to be furnished and approved 
by my représentative in charge of the work. Thèse several pay rolls and 
freights are not to exceed the amount of this contract. On completiou of the 
érection of the varions tanks, you are to pay me in cash sueh balance as may 
remain between the cash paid by you and the amount of the contract priée. 
You are to furnish suitable board and lodging for sueh men as I employ for 
the érection of the tanks, for which I agrée to pay you the sum of fifty cents 
(50 cts.) per day per man on vouchers approved by my représentative, to be 
deducted from such balance as above stated. 

231 F.— 28 
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"I fiu'tlier agrée to commence érection on the arrivai of tlie flrst, cars of 
material and fumish ample force for the érection so tliat tlie varions tanks 
will 1)6 ready for use on or before Octolier 15, 1912, providing I am not de- 
layed by circumstances beyond my control. [Signedl Wui. P. Luck. 

"Accepted thls 25tli day of Jmie, 1912. 

"ïhe Cecilia Sugar C'o., Ltd., 

"By I. Het'hinger, Pr." 

Nothing else that referred to Luck's contract or daim was recorded 
in that book. Nothing contained in the recorded contract between 
Liick and the Cecilia Sugar Company, Limited, furnishes any support 
for the contention that that instrument describes the property upon 
vvhich a lien or privilège in favor of Luck is claimed. That instru- 
ment does not even mention the kind or locality of the structitre upon 
which the work contracted for was to be done. If the provision of 
article 3348 of the Code that "in ail cases of spécial privilèges the 
property subject to such privilèges must be described" is applicable, 
it is apparent that that was not done with référence to the claim of 
Luck, which by article 3274 of the Code is required to confer a préf- 
érence over a créditer who had acquired a mortgage. 

[2] But it is contended that that provision is not applicable. This 
contention is sought to be supported by the suggestion that spécial priv- 
ilèges on immovables are unknown to the laws of Louisiana. The pro- 
vision of article 3190 of the Code that "privilèges are either gênerai 
or spécial on certain movables" has been referred to in argument as 
the only récognition found in the Code of a distinction between gên- 
erai and spécial privilèges, and as having the effect of making the 
distinction or classification inapplicable to privilèges on immovables. 
The untenableness of this proposition is apparent in view of the ex- 
press mention made in article 3269 of the Code of "spécial privilèges 
which exist on immovables.'' While the words "gênerai" and "spé- 
cial," as used with référence to privilèges, are not defined by the Code, 
they, like many other terms made use of, but not defined therein, hâve 
a well-settled meaning and from an early date hâve figured in the 
légal parlance of Louisiana. A gênerai privilège affects ail the debtor's 
movables or immovables, according as it is given on the one or the 
other kind of property; while a spécial privilège subjects particular 
property, which mav be either movable or immovable. 3 Hennen's 
Digest, pp. 1239, 1241, 1244. 

That the record of the contract between Luck and the Cecilia Sugar 
Company, unaccompanied as it was by any description of the im- 
movable upon which he claims a privilège, did not amount to what was 
required to confer on him a préférence over the Whitney-Central Trust 
& vSavings Bank, which previously had acquired a mortgage on the 
same immovable, we think is made plain by statutory provisions above 
quoted, which bave been authoritatively interpreted. Shreveport Na- 
tional lîank V. Maples, 119 La. 42, 43 South. 905; Hibernia Bank & 
Trust Co. V. C. F. Knoll Planting & Mfg. Co., 133 La. 698, 63 South. 
288; Carlin v. Gordy, 32 La. Ann. 1285. It is not made to appear 
that a resuit of the requirement that the property sought to be sub- 
jected to a privilège be described was to put it beyond the power of 
f ,uck to do what was required to give him a préférence. The statutes 
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make provision for one situated as he was acquiring "a lien and priv- 
ilège upon the building, improvement or other work erected, and upon 
the lot of ground, not exceeding one acre, upon which the building, 
improvement or other work shall be erected." It is not to be supposed 
that one who had done, or contracted to do', work on a particular struc- 
ture, was without means of furnishing a description of that structure 
which, if recorded, would enable one searching the record to learn 
therefrom that a privilège on that structure was claimed. What would 
hâve been a sufficient description to make the privilège attach, not 
only to the structure worked upon, but also to a particular acre of 
ground out of a larger tract upon which the structure was erected, is 
a question not presented for décision, as there was no prêteuse of a 
description of any ground. 27 Cyc. 159, 160. 

The conclusion is that the decree in favor of W. P. Luck is not sus- 
tainable. 

Other Interventions. 

[3] Each of the other decrees appealed from was in favor of a 
vendor of movable property, who was recognized as having the right 
conferred by article 3227 of the Civil Code of Louisiana, which pro- 
vides that: 

"He who has sold any movable property, wlilch is not paid for, ha.s a préf- 
érence on the priée of his property, over tbe other credltors of the i)urchaser. 
whether the sale was made on a crédit or without, if the property still remaiii 
in the possession of the purehaser." 

The vendor's privilège hère provided for continues to exist, though 
the thing sold has been incorporated into a building or other im- 
movable, if it can be detached or removed without in jury to the soil 
or structure. In re Receivership of Augusta Sugar Co., 134 I^a. 971. 
64 South. 870; Pratt Engineering & Machine Co. v. Cecilia Sugar 
Co., Limited, 135 La. 179, 65 South. 100; Walburn-Swenson Co. v. 
Darrell, 49 La. Ann. 1044, 22 South. 310. 

The principal contentions in behalf of the appellant are that the 
things sold had been so incorporated in the sugar house that they were 
not détachable without in jury to the structure, or that they were mère 
materials for the price of which a materialman's lien on the structure, 
and not a vendor's lien or privilège on the thing sold, was claimable. 
We are not of opinion that either of thèse contentions is supported by 
the record. The évidence warranted the findings that the things sold 
were détachable without injury to the building or the soil, and that 
in each instance what was sold was not mère material, but was a device 
or machine ; the fact that in sonie instances the vendor's statement of 
his claim for the price of what was sold showed the parts as separate 
items not preventing one familiar with sugar house machinery from 
recognizing the whole as constituting a separate or separable device 
or machine "knocked down." 

From the conclusions above stated, it follows that the decree in 
favor oî W. P. Luck should be reversed, and that the other decrees 
appealed from should be affirmed; and it is so ordered. 
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PANAMA R. CO. v. BECKFORD. 

(Circuit Court of Appeals, Mfth Circuit. Jlarcli 29, 1916.) 

Xo. 2SS1. 

1. Courts ©=3856 — Fédéral Courts — ritoPER ^Iode oi" Review — Statute. 

Under Panama Act Aujî. 24. 1912, c. .'MO, § 9, :'.T Stiit. 505 (Comp. St. 
1913, § 10045), autliorizins tlie Circuit Court of Appeals for tlie Fiftli 
Circuit to review certain jutlKuients of tlie District Court of tlie Canal 
Zone, and iirovlding tliat sucli appellate .iuri.sdietion uiay be exercised 
under tlie saine resulations and liy the saine procédure as nearly as prac- 
ticable as is doue in reviewing final juiiKinents of the District Court of 
tlio United States, an action at law in tlie District Court of tlie Canal 
Zone can onlj- be reviewed on writ of crror, and a suit at equity only 
by appeal. 

[Ed. Note. — For otlier cases, see Court.s, Cent. Difr. § 937 ; Dec. Dig. 

2. Appeau and Erkor ©=989 — Review — Fixiukos isy Court. 

In civil cases at law tried witliout a jury, wliere tlie linding is gênerai, 
the review extends only to errors arisiiig in the course of tlie trial; but 
where there is a spécial finding of facts, or an agreed statement, tlie aji- 
pellate court can iiujuire whedier the facts supi)ort the judginent. 

[Ed. Note. — B\)r otlier cases, see Appeal and Error, Cent. Dig. § 3.S9T; 
Dec. Dig. ©=^9S9.] 

3. Appeal and Eihîob €=>1CT0(2) — IIakmi.es.s F.kuor — Delat in MAKixa 

Finding. 

The failure of the court to iiiake spécial flndings of fact beforc judg- 
ment, or to mal^e its sulïsequent tindiiigs as of the day of the trial, is not 
prejudielal to plaintifC iu error. 

[l^d. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 42.';2, 
4233 ; Dec. Dig. <S=ol070!(2).] 

4. Appeau and EIiror <S=3l012(l) — Review — Findings — Sueficiency of Evi- 

dence. 

On error to a judgmrnt after trial based on specilic findings by the 
trial court, the weight of the évidence caiiiiot be reviewed. 

[Eîd. Note. — For other cases, see Appeal and Error, Cent. Dig. §| 3990- 
39!)2 ; Dec. Dig. <S=>1012(1).] 

In Error to and Appeal from the District Court of the Canal Zone; 
William H. Jackson, Judge. 

Action by James Beckford against the Panama Railroad Company. 
Judgment for plaintiff, and défendant brings error and appeals. Af- 
firmed on the writ of error, and appeal dismissed. 

James Recliford, an employé of the Panama Railroad Company, was In- 
jured by one of the company's engines while engaged in his work of tracli 
oiler and repairer in the Oristobal yards. He instituted suit to recover dam- 
ages in the District Court of the Canal Zone against the coinpany, and re- 
covered damages in the sum of $2,500. The court held that he was free froin 
négligence and that his Injuries resulted from the company's négligence. It 
was found by the court that at the time plaintiff was injured he was 47 
years of âge and earned 10 cents per hour, woriclng 10 hours per day; that 
as a resuit of his in jury his left arm was amputated at or uear the shoulder; 
that he also received an incised scalp wound in the frontal région; that he 
remained lu the Colon Hospital for a period of flve months, sufferlng pain and 
agony, and since he was discharged therefrom he lias l>een unable to engage 
in manual work, and has sufCered a substantial diminution of Uis permanent 
earning capacity for the future. 

©=jFor other cases see sarne topic & KEY-NUMBBR in ail Key-Numbered Uigests & Indexes 
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The case Is brought, to this court by appeal, as well as on writ of error, 
because, as averred, the counsel for the plaintiff in error are In doubt re- 
specting the appllcability of the one or the other of the two methods of re- 
vlew. Tlie record shows that on October 6, 1915, the court rendered the 
foUowing judgnient: 

"James Beckford v. The Panama Railroad Company. 
"No. 53, Civil Damages. 

"This cause being regularly called for trial, parties are in open court in 
iverson and by tiieir respective attorneys and announce ready for trial. 
The défendant objects to the admission of certain photographs (or the pur- 
pose of showing the physical situation at tho j)oint where the piaintiff 
was injured, on the ground that they are not compétent. Ob.1ection is 
o^erruled and exceptions noted. l'iaintiff objects t« the testimony of Kalph 
Sartor on beliaif of the défendant on the ground that he .should hâve retired 
under the rule. Objection overruled and e.^ceptlons takeu. Plaintiff objects 
to tlie déposition of Mr. Mitchell of Chicago in its entirety. Sustaiued as to 
question No. 7, aud overruled as to balance. Exceptions noted. And the 
court, liaving lieard ail the évidence adduced and the arguments of counsel, 
finds the issues in favor of the plaintiff and assesses bis damages in the sum 
of two thousand flve liundred (•'j>2,5(K).00) dollars, and — 

"It is ordered tluit the said plaintiff, .Tames Beckford, do hâve and re- 
cover of and from the said Paiiania Railroad Company, the sum of tvv'o 
thousand tive hundred dollars (.'f2,r)«J0.00) and bis lawful costs herein in- 
curred and expended." 

Thereafter, on the 16th day of October, counsel for plaintiff in error flled a 
motion praying tliat the court file a flnding of facts and conclusions of law 
nunc pro tune as of the day of the trial of this cause as a basis) for the 
judgment rendered by the court, and therein specially praying that the flnd- 
ing of facts and conclusions of law should cover the foliowing points: The 
négligence of the défendant company ; the nonnegligence of the plaintiff ; the 
contributory négligence of the plaintiff ; the damages to whieh plaintiff is 
eutitled by reason of his physical and mental pain and suffering; loss of 
earnings as a resuit of hIs Injuries; and the permanent diminution of the 
plaiutiff's eaming capacity. And thereafter, on the 27th day of October, 
1915, the court flled a flnding of facts and conclusions of law as of the said 
27th day of October, 1915, but refused to find said flnding of facts and con- 
clusions of law as of the day of the trial, to wit, October 6, 1915, which flnd- 
ing is in words and flgures as follows: 

"1. That the plaintiff, James Beckford, was on or about April 2, 1913, at 
woric in the yards of the Panama Railroad at Oristobal as a track walker ; 
that he had been so employed for a period of about 18 months prior to his 
having received the injuries complained of. 

"2. That on or about the morning of April 12, 191.3, the plaintiff received in- 
structions from the Panama Railroad yardmaster at Cristobal to repair cer- 
tain defects at a switch on the main Une at a point opposite from the colored 
schoolhouse on the Mt. Hope road, and to bave said repairs coœpleted before 
the passing at thi.s point of the passenger train leaving Colon for Panama at 
10:25 a. m. 

"S. That the aforementioned Instructions were received by plaintiff at about 
10 a. m. on the date mentioned ; that plaintiff eommenced work on the switch 
ludicatedi at 10:05 or 10:10 a. m., and that plaintiff had been at work for 
about ten or flfteen minutes at the tiuie he was injured. 

"4. That during the time plaintiff was at work on the said switch at the 
point indicated plaintiff had his face in the direction of Colon, for the rea.son 
that in that iwsition he could perform his duties with greater alacrity and for 
the further reason that he expected a train on the main Une track on vi'hicli 
he was at work, only from the direction of Colon, whieh train was the pas- 
senger train which left the Colon station for Panama at 10:25 a. m. 

"5. That, notwithstanding the fact that he expected no train due north on 
the main Une on which he was at work, plaintiff turned around and looked 
south in the direction of Panama on three différent occasions, the last being 
about three minutes before he was injured. 
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"6. That for a long time previous It had been the raie of the Panama Rail- 
road that the engine which pulled the passenger tralu from Colon to Panama 
leaving Colon at 10:25 a. m. to leare the roundhouse at the southern end of 
the Cristobal yards at 10 a. m., proceeding thence north to the Panama Rail- 
road station, where it coupled up with the passenger train, and that ou the 
morning in question engine 655, which Injured the plaintiff, had been assigned 
to pull the aforementioned passenger train froui Colon to Panama. 

"7. That at the point in the Cristo!)al yards at vvhieh Beckford was at worlc 
there are three parallel tracks ; that the main traek is tlie one nearest and Is 
parallel to the Mt. Hope road ; that Beckford at the time of recel vlng his in- 
juries %vas working on the rail nearest the Mt. Hope road ; that the ground 
between the main track and the Mt. Hope road Is level and unolistructed, and 
on the day In question was level and unobstructed. 

"8. ïhat at the moment Beckford was run down by the engine 655, whicli 
was going north toward Colon dépôt from the roundliouse in the upper end 
of the Cristobal yards, engine 656, which was pulllng a train of empty 
western dump cars south from dock 9, was then at a point on the middle 
track immediately parallel witli the point on the main track at which plaintiff 
was at work. 

"9. That engine 656, ou the center track, was ringlilv Its bel!, and that the 
train of empty cars vvhieh engine 656 was pulling was making the usual noise 
of a train of empty western dump cars in motion. 

"10. At the time plaintiff was lujured engine 655, going north, and 656, 
with its train of empty western dump cars, going south. vpere the only englnes 
in the Immédiate vicinity of the place where plaintiff was at work. 

"11. That engine 655, on leaving the roundhouse for the Colon dépôt, had a 
clear and unobstructed track of a length of 950 feet from the curve to the 
point at which plaintiff was at work, and that It was easily possible for both 
englneer and flreman on said engine 655 to bave seen plaintiff at his place 
of worli on said switch, as well as it was possible for plaintiff to hâve seen 
engine 655 approaching at the said distance of 950 feet, but for the fact that 
the plaintiff at the time was engrossed in the performance of his work on 
said switch, with his face toward Colon and his back toward said approaching 
engine 655. 

"12. That at the point 200 feet beyond the point at which Beckford was 
at work (in the direction of Colon) there was a crossing, and at a point 50 
feet beyond said crossing there was situated a sémaphore at the left-hand side 
of the tracks. 

"13. That the englneer and flreman on engine 655, as they came wltliin 
range of vision of plaintiff, noticed the 'block' was against them as indicated 
by the sémaphore, which sémaphore was situated 250 feet beyond the point 
nt whicli Beckford was at work ; thls necessitated the stopping of engine 655 
for one minute at a distance of 930 feet from the point at which Beckford 
was at work and the blowing of four short blasts of the whlstle ; that 
thereafter, the condition as to the traek being the same, the same engine 655 
I)roceeded backing on said track, north-bound, at the rate of 7 to 10 miles per 
hour, without observing the présence of the plaintiff at work on the track, and 
injured him by running over him, crushing his left arm off at the shoulder. 
and causing other injuries to his head and slght; that the bell of engine 655 
was during this time ringing. 

"14. That prlor to and at the time engine 655 left the stopping point 930 
feet from where plaintiff was at work, up to the moment he was struck by 
said engine, there was a clear and unobstructed view of the plaintiff to both 
the engineer and flreman of the said engine 655 ; that in spite of thls favorable 
condition as to the vision, nelther the engineer nor the flreman of the said 
engine 655 saw the plaintiff at work on the track ahead of them, nor were 
they aware of the fact that they had injured plaintiff on the track, until they 
were so inf ormed on their arrivai at the Colon dépôt by the police department ; 
that the engineer and flreman were at the time watchlng a crossing some dis- 
tance beyond the plaintiff. 

"15. That the plaintiff, Beckford, because of the fact that engine 65() with 
its train of empty western dump cars was passing south-bound ringing Itu 
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bell and ereating otlier ineidental noises, and was at a point parallel witli 
the plaintift' at tlie moment lie was injured, and because plaintiff was en- 
grossed in tlie worlj, and also because of the fact tliat while at work on the 
said switch he was in a stooping position, with liis liack in the direction oC 
tlie approaohing engine 655, he did not hear nor see the approaching of the 
said engine 655, and was run down and injured by the said engine. 

"16. That at the time plaintiff was injured lie was 47 years of âge and 
earned 10 cents per hour, working 10 hours per day ; that as a resuit of his 
injury his left arm was amputated at or near the shoulder; that he also re- 
ceived an incised scalp wound in the frontal région ; that he reniained in the 
("olon Hospital for a period of 5 months, suffering excruciating jiain and agony, 
and that since his discharge therefrom, a period of 2 years, he lias lieen un- 
able to engage in œanual labor ; that he has sufCered a substantial diminu- 
tion of his permanent earning capacity for the future. 

"As conclusions of law, the court flnds: (1) That the défendant was guilty 
of negligen(!e in failing to observe the présence of the plaintiff at work upon 
the track and in failing to take the proper précautions to observe the présence 
of plaintiff and to stop the engine in time to avold the injury. (2) That the 
plaintiff was free from (-onti'ibutory négligence on his part." 

On the 29th of October following the plaintiff in error made a motion for a 
new trial, largely predieated upon errors in said flnding, which motion for a 
new trial being overruled, the plaintiff sued ont a writ of error and took an 
appeal. 

Frank Feuille and Walter F. Van Dame, both of Ancon, Canal Zone, 
for plaintiff in error and appellant. 

William C. Todd, of Colon, Canal Zone, Van Gladston de Suze, 
of Cristobal, Canal Zone, and Donalson Caffery and Lamar C. 
Quintero, both of New Orléans, La., for défendant in error and ap- 
pellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). [1] 
Section 9 of the Panama Act (Act Aug. 24, 1912, c. 390, 37 Stat. 565 
[Comp. St. 1913, § 10045]), conferriiig jurisdiction upon this court, 
is as f ollows : 

"The Circuit Court of Appeals of the Fifth Circuit of the T^nited States 
shall liave jurisdiction to review, revise, modity, reverse, or affirin the final 
judgments and decrees of the District (.^ourt of the Canal Zone and to render 
such judgment as in the opinion of said appellate court sliould hâve been 
rendered by the trial court in ail actions and proceedings in which the Con- 
stitution, or any statute, treaty, tltle, right, or privilège of the United States, 
is involved and a right thereunder denied, and in cases in which the value 
in controversy exceeds one thousand dollai's, to be ascertained by the oath of 
elther party, or by other compétent évidence, aud also in crimlnal cases 
wherein the offense charged is punisliable as a felony. And sueli api>ellat,e jur- 
isdiction, subject to the right of review by, or ajjpeal to the Suprême Court 
of the United States, as in other cases authorized by law, may be exercised 
by said Circuit Court of Appeals in the sanie manner, under the sanie régula- 
tions, and by the sanie procédure as nearly as practicable as is done in re- 
viewing tlie final judgments and decrees of the District Courts of the United 
.States." 

The statute is clear that our jurisdiction is to be exercised in the 
same manner and under the same régulations and b)- the same pro- 
cédure, as nearly as practicable, as is done in reviewing the final judg- 
ments and decrees of the District Courts of the United States. In the 
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procédure of the Circuit Courts of Appeal in reviewing final judg- 
ments and decrees of the District Courts, the distinction between cases 
at law and cases in equity is fully recognized, and it is well settled that 
cases at law can only be reviewed on writs of error, and cases in equity 
on an appeal. As the présent is a case at law, the proper mode to re- 
view the same is by writ of error. 

[2] In civil cases at law, tried without a jury, when the finding of 
the court below is a gênerai one, our jurisdiction to review extends 
only to errors arising in the course of the trial. If in the trial court 
there is a spécial finding of facts, or an agreed statement of facts, then 
the court can inquire further as to whether or not the facts as f ound or 
agreed to support the judgment complained of. In this case, after 
rendering a gênerai finding and judgment, the court made a spécifie 
finding of facts as requested, both of which findings fully support the 
judgment rendered. 

[3] The plaintiff in error complains that tlie court erred in not filing 
findings of fact prior to rendering judgment, and also erred in overrul- 
ing the motion to file the same nunc pro tune as of the day of the trial 
and prior to the rendition of judgment; but this, we think, if error at 
ail, was error without injury. 

[4] In the assignments of error there is no complaint as to any rul- 
ings of the court in the progress of the trial ; but the burden of them 
ail is the complaint that the court did not find the facts in the case as 
the plaintiff in error claimed the évidence required. Our only inquiry 
in regard to them can be as to whether the facts as found support the 
judgment rendered, and as to that we hâve no doubt. 

The appeal in this case is dismissed, and on the writ of error the 
judgment of the trial court is affirmed. 



PENNSÏLVANIA STEEL CO. et al. v. NEW YORK CITY EY. CO. et al. 

(and three otber cases). 

In re METROPOLITAN ST. RY. CO. 
(Circuit Court of Appeals, Second Circuit. February 9, 1916.) 

No. 141. 

RECEIVERS <S=>75 Cl.AIMS — SET-OFT and COTJNTETtOT.ATM. 

Wlierp. at the tJnie t!ie C. Co. bccanie insolvent, It did not own notos 
of tl)e M. Co., wliicli long fiftervvards were delivered to its receiver, in 
settl'.ment of a suit against a third party, tlie receiver could not use them 
as a set-off against a ciaini of the M. Co., also in the hands of a receiver, 
but could only prove them against the estate of the M. Co. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 136 ; Dec. Dig. 

<©=375.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Receivership suits by the Pennsylvania Steel Company and others 
against the New York City Railway Company and others, with three 

©=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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other cases. From a decree (217 Fed. 423) modifying and confirming 
a master's report in the matter of the daim of the Metropolitan Street 
Railway Company (No. 512) against the New York City Railway 
Company, the receiver of the New York City Railway Company and 
others appeal. Modified and affirmed. 

B. S. Catchings, of New York City, for tort creditors committee. 

A. H. Masten, of New York City, for Robinson, as receiver. 

M. C. Fleming, of New York City, for Ladd, as receiver. 

R. R. Rogers, of New York City, for New York Rys. Co. 

Brainard Toiles, of New York City, for Guaranty Trust Co. 

James Byrne, of New York City, for Pennsylvania Steel Co. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. We shall do no more than indicate the single par- 
ticular in which we difïer from the court below. 

The receivers of the City Company brought a suit in equity and also 
an action at law upon two entirely différent causes of action against 
défendants, who were largely the same in each case. They obtained 
judgment in the action at law, and thereafter, July 8, 1910, the parties 
settled both claims by the payment of $5,500,000 cash and the delivery 
of four collatéral notes of the Metropolitan Company for $1,000,000 
each. This property was apportioned between the suit in equity and 
the judgment at law in accordance with the holding of this court in 
the Apportionment Case, 198 Fed. 778, 117 C. C. A. 560. The action 
at law grew out of advances made by the City Company to the Metro- 
politan Company of some $8,000,000. This court did recognize an 
équitable interest in the notes in the City Company so far as they 
might be necessary to reimburse it for thèse advances. It was not 
found necessary because the advances had been repaid in full and it 
is conceded that the Metropolitan Company is entitled to a balance of 
the cash and to the notes which were apportioned to the action at law. 
There remain in the hands of the receiver of the City Company the 
notes which were apportioned to the equity suit aggregating the sum 
of about $2,000,000. The question is whether he can set thèse off 
against claims of the Metropolitan Company against the City Company 
or whether he can only prove them against the Metropolitan Com- 
pany's estate. 

We think it quite clear that at the time of its admitted insolvency 
September 24, 1907, the City Company did not own the notes or any 
of them. When its receiver subsequently obtained judgment in the 
action at law he did not thereby get title to the notes or any of them, 
his only claim against the défendants being the judgment recovered. 
He first got title when the settlement was made of both the cases long 
after the insolvency and therefore he could not, on familiar principles 
use them as a set-off against any claim of the Metropolitan estate, his 
only right being to prove them as a claim. 

Thus we construe the answer of Judge Lacombe to the third ques- 
tion addressed to the spécial master in the Apportionment Case: 

" "Question 3. Is the receiver of New York City Railway Company entitled 
to use, and, if so, to what extent, four certain 5 per cent, improvemeut notes 
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of Metropolitan Street Raiiway Company, of tlie face value of one million 
dollars ($1,000,000) each, and now in hls possession, as a set-olï or counter- 
claim in respect to the claim of tlie Metropolitan Street Kailway Company, or 
its receivers, to siicli part of sait! proceeds"? 

■' 'Answer. If the reoeiver of the City Company shall ultimately scoure and 
retain from the distrlbutive share of the action at law the varions Items 
enumerated as déductions in tlie answer to (piestion 2, lie shall not be entitled 
to use the proportion assigned to the suit iu eipiitj' of the four 5 per cent, col- 
latéral imijrovement notes of the Metropolitan Company, described in the 
aforesaid findings of fact, as a set-<)ff or counterclaim to the claim of the 
Metropolitan ComjMiny, or its receivers for the distril)utlve share appor- 
tioned to the action vit law. If, liowever, the receiver of the ("ity Company 
shall not ultimately secure and retaiii such déductions, the said distributive 
share of said notes apportioned to the suit in efiuity niay be by him used 
as such set-off or counterclaim. Said notes wwre not surrendered to the re- 
ceiver of the City Company for cancellatlon only.' 

"This answer is approved ; the déductions mentioned l)eing tliose contained 
in subdivisions (1) and (1!) of that (juestion." 

We said as to this answer : 

"It follows that so much of tlie money and notes received by the receivers 
of the City Company in settlement as is apportionable to the judgment in tlie 
action at law (after deducting the expenses of roalizing the sanie) must be 
applied for the beneflt of the Metropolitan Company. The court below", 
however, rightly held that the receivers of the City Company were first en- 
titled to deduct whatever they or the City Company had paid out on account 
of this fund of $8,000,000 for permanent lietterments of the Metropolitan 
Company's jiroperty, and for any balance not paid out of the cash they were 
entitled to hobî their share of the notes, so far as needed to reimburse them,, 
the notes and any balance of cash not needed for that puii)ose to be tunied 
over to the receivers of the Jletropolitan Company. On the other hand, the 
share of the notes apt)ortioned to the equity suit may be proved by the receiv- 
ers of the City Company against the estate of the Metropolitan Company." 

As there is no dispute about the amount, the decree may allow it as 
a gênerai claim against the estate of the MetropoHtan Company, with- 
out the formality of submitting it first to the spécial master. 

The decree, so modified, is aiîfirmed. 



l'ENNSYLVANIA SÏEEL CO. et al. v. NKW YORK CITY RY. CO. et al. 
(and three other cases). 

In re THIRD AVK. RY. CO. 

(('ircuit Court of Appeals, Second Circuit. February 0, 1916.) 

No. 206. 

1. Street Railroads <S=58 — Leases — Rent — Rigiits of Lessor's Stockhold- 

ERSj 

Rents due under a lease of a street railway company's Unes belonged to 
it, and passed to its receivers, and not to its stoclfholders, where the 
lease contained no guaranty by the lessee of payment to the stockholders, 
though it gave the lessee a right to make such a guaranty in the future. 

lEd. Note.— For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec. Dig. (©=558.] 

2. Street Railroads €=58 — Receiverships — Assignment of Olaims. 

Though a street railway mortgage, under whlch a receiver was appoiut- 
ed, expressly covered rents of property then owned or thereafter ac- 

<g=3For other cases see eame topic & KEY-NUMBBR ia ail Key-Numhered Digests & Indexes 
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quired, a claim for rent, whlch fell due before the recelver took possea- 
sion, dld not go to hlm as against gênerai créditera of the compaay, 
and was not transferred by hls asslgnment of claims against the lessee 
whlch covered only claims within the mortgage. 

[Ed. Note. — For other cases, see Street Rallroads, Cent. Dig. § 135; 
Dec. Dlg. <®=>58.] 

S. Becbivees ®=»67 — A.ssignment of Claims. 

Rent falling due one day after such recelver took possession dld go to 
him, subject to the déduction of anythlng paid for the use and occupation 
of the premlses, and passed under such asslgnment. 

[Ed. Note. — For other cases, see Kecelvers, Cent. Dlg. §§ 117-122 ; Dec. 
Dlg. <®=367.] 

4. Receivkrs <S=>163 — Assigkment or Claims. 

Where the same persons were appointed gênerai recelvers of a corpora- 
tion and recelvers of its property, covered by certain mortgages, and a 
party havlng a claim against the company assigned it to the recelvers, as 
recelvers of the mortgaged property, they, as recelvers of the mortgaged 
property, were entltled to the allowance of the claim in fuU, without dé- 
duction of the amount paid by them to the elaimant for the asslgnment 
[Ed. Note. — For other cases, see Recelvers, Cent Dig. §§ 312-^16 ; Dec. 
Dlg. @=5l63.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Receivership suits by the Pennsylvania Steel Company and others 
against the New York City Railway Company and others, with three 
other cases. From a decree (225 Fed. 96) in the matter of the claim of 
the Third Avenue Railroad Company against the Metropolitan Street 
Railway Company (No. 44), arising out of the failure of the Metropol- 
itan Company to comply with provisions of a lease to it of the roads 
of the Third Avenue Company, which claim was, under the agreement 
of December 29, 1911, assigned to Douglas Robinson and another, as 
receivers of the mortgaged property of the Metropolitan Company 
(they being also gênerai receivers of that company), Robinson, as re- 
celver of the mortgaged property, and others appeal. Modifled and 
affirmed. 

Bronson Winthrop and W. M. Chadbourne, both of New York 
City, for Robinson, as receiver. 

M. C. Fleming, of New York City, for Ladd, as receiver. 

B. S. Catchings, of New York City, for tort creditors committee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. It will only be necessary to state the particulars 
in which we think the decree of the court below should be modified. 

[1] The claim for rent due by the Metropolitan Company, October 
13, 1907, belonged to the Third Avenue Company and not to its stock- 
bolders. The lease of the Metropolitan Company to the New York 
City Company which we had under considération in 198 Fed. 761, 117 
C. C. A. 503, contained an express guaranty by the City Company 
to the stockholders of the Metropolitan Company for which reason 
we held that the stockholders had a right of action. The lease under 
considération, however, contains no such guaranty to the stockholders 

^ssFor oUier cases see same toplc &. KBY-NUMBEIt In ail Key-Numbered DigesU & Indexe* 



444 231 B'EDERAL REPORÏEU 

of the Third Avenue Company and thougli it does give the Metropol- 
itan Company a right to make such a guaranty in the future the com- 
pany has never done so. 

[2] The Third Avenue Company's consolidated mortgage under 
which Frederick W. Whitridge was appointed receiver expressly cov- 
ers rents growing out of property now owned or hereafter acquired 
by the Company, but the claim for rent which fell due October 13, 1907, 
before he took possession as receiver does not go to him as against 
the gênerai creditors of the company. Gilman v. 111. & Miss. Tel. Ce, 
91 U. S. 603, 23 L. Ed. 405 ; American Bridge Co. v. Heidelbach, 94 
U. S. 798, 24 L. Ed. 144; N. Y. Securitv & Trust Co. v. Saratoga Cas 
Co., 159 N. Y. 137, 53 N. E. 758, 45 t. R. A. 132. It was covered 
by the claim filed by the Third Avenue Company by leave of the court 
February 1, 1908, and goes to the gênerai creditors of that company. 
It was not transferred by the Third Avenue Company's assignment 
of February 1, 1912, which covered only claims within the Third Av- 
enue Company's consolidated mortgage. 

[3] On the other hand the claim for rent due the Third Avenue 
Company January 13, 1908, falling due one day after Mr. Whitridge 
took possession as receiver, did go to him, subject to the déduction 
of anything paid for the use and occupation of the premises, and 
by his assignment of February 1, 1912, went to Douglas Robinson as 
surviving receiver of the mortgaged property of the Metropolitan 
Company, and belongs to him. 

[4] The claim for interest on the consolidated mortgage 4 per cent, 
bonds, January 1, 1907-January 12, 1908, must be allowed in fuU to 
Mr. Robinson as surviving receiver of the mortgaged property of the 
Metropolitan Company without the déduction of the $200,000 paid vm- 
der the agreement of December 29, 1911, to Mr. Whitridge as mortgage 
receiver. 

The decree may be modified in accordance with this opinion, and, as 
so modified, is affirmed. 
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In re NP:W YORK COMMERCIAL CO. 

(Circuit Court of Apjwals, Second Circuit. February 15, 1916.) 

No. 125. 

Bankruptcy "S^jSGS — Tbustee's Commissions- — Amount Disbursed. 

A bankrupt liad purcbased quantlties of rubber and liad contraeted to 
sell it to its customers. As part of the arrangement it had contraeted 
to procure letters of crédit to euable tlie seller to pay for rubber it had 
contraeted to purebase. Rubber liaving fallen in prlce, the bankrupt 
would hâve been liable to damages if the contracts were not fulflUed. 
ïhe contracts with the bankrupt's customers were therefore assigiied to 
the seller under an agreement that it would ship the rubber to the cus- 
tomers and account for profits to the bankrupt ; but the seller beeame 
unable to supply the necessary funds, and an arrangement was entered 
into under which the contracts with customers were assigned to New 
ïork banks which agreed to fumish letters of crédit. To induce this 
arrangement the bankrupt's trustées deposited .$50,0(K) with the banlis, and 
they were to repay this advance and the further suin of $50,000 as a liqui- 
dated profit. Though the trustées attended to the delivery of the nibber, 
they never received the proceeds, and the trial court found that they 
handled the rubber as agents of the seller and the banks. Beld that, 
under Bankr. Act July 1, 1898, c. 541, § 48a, 30 Stat. 557 (Comp. St. 1913, 
§ 9632), providing that trustées shall reçoive commissions on moneys dis- 
bursed by them, not exceediiig those therein specifled, and section 72 (.sec- 
tion 9656), providing that the trustée shall not in any form receive any 
other or further compensation than that expressly authorized and pre- 
scribed by that act, tlie trustées were entitled to commissions ouly on tlie 
$50,000 profit; that being tlie only amount disbursed hy tliem, though 
the volume of business transacted v\-as about .*90O.0C0. 

[Ed. Note.— For other cases, see Bankruptcy, Ceut. Dig. § 571; Dec. 
Dig. (S=o368.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern Di,strict of New York. 

In the matter of the New York Commercial Company. On pétition 
to revise an order modifying an allowance of commissions to the 
trustée. Order affirmed. 

This case cornes hère on pétition to revise an order of the District 
Court which reversed an order of the référée in bankruptcy allowing 
the trustées the sum of 510,000 as commissions upon the proceeds of 
a sale of rubber which resulted in a profit of $50,000 upon the volume 
of business transacted, which was about $900,000. The District Judge 
based his award upon the profits actually realized and limited the al- 
lowance to the statutory percentages upon $50,000. 

The following is the opinion of Augustus N. Hand, District Judge, 
in the court below : 

I should greatly prefer to affirm the référée, for I consider the trustées 
performed a most meritorious service, made a profit for the estate, and by 
their resourceful work saved it perhaps from an almost overwhelmlng loss. 
In my opinion, however, tlie statute upon the particular facts sliown forblds, 
and they must be limited for the service iu question to the commission upon 
$50,000, though the large sum of $900,000 was Involved in the transaction as 
a whole. 

©^jFor other cases see same topic & KBY-NL'MBER in ail Key-Numbered Digests & Indexes 



446 231 i^EDEKAL REPOUTER 

The banlcrupt had pureliased from A. AV. Aldeii & Co., Limited, an Eugllsh 
■Company, large (luantlties of rubber, and had In turn contracted to sell tlie 
rubber in New Yorli. The Knglish company had itself contracted for this 
merchandlse. Rubber had fallen in prlce, so if the contraots were not ful- 
lilled the Engllsh company wonld hâve been liable for damages which it 
could hâve claimed agaiiist the bankmpt estate, sald to amount to several 
hundred thousand dollars. As part of the arrangement between the Englisih 
company and the bankrupt, the latter had contracted to procure the iswue of 
letters of crédit to enable the Engllsh company to pay for the rubber It 
had contracted to purchase. When the New York company became insolvent 
aiid unable to supply thèse letters of crédit, the recelvei' of the latter was 
authorlzed to asslgu the contracts with its American customers to the English 
(«mpany under an agreement b.y which the English company was to raise the 
iiioney direct, sliip tlie rubber to the customers, and accouut for the profits to 
the Xew York comiiany, wliich was a holding company of the Englisli com- 
païay. Thus the business proeeeded untll the English company became finan- 
cially embarrassed and was unable to supply tlie fuuds to pay for the rubl)er 
it had pureliased. Tiien, owing to the fall in the price of rubber, the péril was 
very great, and the JN'ew Y'ork company, througli its trustées in bankruptey, 
the English company, and three New York bank,'-;, entered into an arrangement 
to finance thèse imiiortations of rubber, the ternis of which become important, 
ïlie lînglisli company assignod to the banks the contracts with the American 
customers (which it had received by assignment from the bankrupt estate), 
and the banks agreed to fnruish the Englisli company with letters of crédit 
aggregating about flliO.OOO to tinanco the im])ortatious. The Englisli com- 
pany agreed to ship tlie rubber through the banks who were to receive the 
entire proceeds. To induce the banks to do this, the tinistees uuder order of 
court deposited ,i;5O,0OO with the banks. From the proceeds of the sales, the 
bauks, after paying their owu commissions and charges, were to repay the 
trustée their advance of if50,000' and the further sum of lf50,0(X) as a liqui- 
dated profit. 

While tiie trustées attended to the delivery of the rubber, they never re- 
ceived or were entitled to tlie proceeds, nor, as it seems to me, ever liandled 
the rubber, except as agents of the English company and the banks, who witli 
tlie English company and aided by the guaranty funiished by the deposit of 
.S30,000 by the trustées, had uctually done the financing, nor had the trustées 
ever contracted to purcliase the rubber. The analogy meutioiied by the référée 
to an issue of receivers' ccrtiticates is not, 1 tliink, sound. The trustées bouud 
their estate no farther than the deposit of $50,000, were under no gênerai 
liability by reason of tlie advances of the banks, had no title to the rubber, 
and never were in the position of even constructive possessors of a fuud as in 
the case of In re Columbia Cotton Oii, etc., Co., 210 Eed, 824, 127 C. C. A. 
'i74. Nor do I agrée with the counsel for the trustées that the method of 
tinancing the transaction in question was the saine as the bankmpt practiced 
before the failure. Then, if I am not mistaken, the New York Commercial 
Company would hâve borrowed from the banks, pledged its crédit, had title to 
the shipments, and thus actuall,v or constructively wholl.y controlled them. 
Hère it had nothing but an equity in the iirofits, no gênerai obligation to pay 
for the rubber, no title, and no possession on its owu account. The Englisli 
company was bound to ship the rubber to the American customers and to pay 
for the rubber, and the banks were, in the language of the contract, "to re- 
ceive * * * the entire proceeds of ail shipments." The storage of a 
portion of the rubber in the warehouse of the bankrupt, for which regular 
charges were paid to the estate, and the attention to delivery to the cus- 
tomers by one of the trustées, Mr. I>e Long, for which lie was paid by the 
English company without objection by any of the parties, lias. I think, no 
■bearing upon the case, and was no part of the duty of tlie trustées as such. 

In spite, therefore, of the careful report of the référée, who has evidently 
giveii tliisi case nio.st studious considération, I must liold that the commis- 
sions ai'e limited to the statutory percentage iipon ifSO.OOO and an order 
sliould be entered accord! iigly allowing sucli sum and disallowing the award 
■ijï .«10,000 Iliade by the référée. 
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John W. Ingram, of New York City, for appellants. 
Edwin T. Rice and Cornélius W. Wickersham, both of New York 
City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. There is no question that the trustées per- 
formed valuable services for the estate which resulted in a profit of 
$50,000. The question hère is one of power — had the référée the 
right, under the provisions of the Bankruptcy Act, to make the award 
of $10,000 in question? 

Section 48a provides what the trustées' compensation shall be. It 
is based on ail moneys disbursed or turned over to any person, in- 
cluding lienholders, by the trustées. The percentage is such as may 
be allowed by the courts, not to exceed 6 per centum on the first $500. 
4 per centum on moneys in excess of that sum, etc., etc. If there be 
three trustées the court shall apportion the fées and commissions be- 
tween them according to the services actually rendered, so that there 
shall not be paid to trustées for the administering of any estate a 
greater amount than one trustée would be entitled to. If other pay- 
ments are made to the trustée for his services, authority for such 
payments must be found outside of the act for there is certainly 
nothing in the act authorizing additional payments. The courts are 
wholly controUed by the provisions of the act. As was said by the 
court in Re Breakwater, 224 Fed. 333, 140 C. C. A. 19: 

"Congress intended by the amendments to section 40a and section 48a to 
provide what it consldered ample compensation for services to be rendered 
by référées and trustées, and by section 72, to relieve the courts of the neces- 
sity of determining what constitutes légal compensation for those officers." 

Section 72 is as follows : 

"That neither the référée, recelver, marshal, nor trustée shall in any form 
or guise receive, nor shall the court allow him, any other or further compen- 
sation for his services than that expressly authorlzed and perscribed in this 
act." 

The facts are stated in the opinion of Judge Augustus N. Hand 
and need not be repeated hère. We agrée with him that it cannot be 
said that the trustées disbursed the money received from the sale of 
the rubber except as to the $50,000 profit upon which commissions- 
were allowed. 

The order is affirmed. 
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CRESTA et al. v. MAXWELL et aL 

In re GHIRADELLI'S ESTATB et al. 

(Circuit Court of Appeals, Nlnth Circuit. Mareh 27, 1916.) 

No. 2597. 

Bankruptct <@=»439 — Review of PBocEEDiNas — Pétitions to Revise — 3v- 

BISDICTION. 

Act June 7, 1878, c. 160, 20 Stat. 99, repealing BanUr. Act Mareh 2, 
1867, c. 176, 14 Stat. 517, provided that such repeal shoukl not Invalidate 
or affect any peiifllng cause in bankruptcy, but that as to ail such pendlng 
cases and ail future proceedings therein, and in respect to ail rights of 
debtors and creditors, except the rlght of commencing original proceedings, 
the acts thereby repealed should continue in full force and effect until tha 
sanie should be fullv disposed of, as if such acts had not been repealed. 
Beld, that Bankr. Act ,Tuly 1, 1898, c. S'il, 30 Stat. 55.S, § 24b (Comp. St. 
1913, § 9608), giving Circuit Courts of Appeals jurlsdictioa to superintend 
and revise in matters of lave the proceedings of inferior courts of bank- 
ruptcy wlthin thelr jurisdiction, gives a Circuit Court of Appeals no juris- 
diction of a pétition to révise an order denying a pétition to require as- 
signées undcr the act of 1867 to pay certain dividends to the petltloners. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec 
Dig. <S=p439.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the First Division of the Northern District of Cal- 
ifornia; Maurice T. Dcoling, Judge. 

Tn the matter of the estate of Domingo Ghiradelli and anotlier, co- 
partners as D. GhiradelH & Co., and individually, bankrupts. On péti- 
tion by Frank Cresta and others to revise an order denying certain re- 
Hef against T. V. Maxwell and others, assignées. Pétition dismissed. 

T. Z. Blakeman, of San Francisco, Cal., for petitioners. 
E. J. Pringle, of San Francisco, Cal., for respondents. 
Before GILBERT, ROSS, and MORROW, Circuit Jtidges. 

ROSS, Circuit Judge. This is a pétition for revision under and by 
virtue of subdivision "b" of section 24 of the Bankruptcy Act of July 
1, 1898, giving to the several Circuit Courts of Appeal — 

"jurisdiction In equity, elther Interlocutory or final, to superintend and revise 
in matter of law the proceedings of the several inferior courts of bankruptcy 
wlthin their Jurisdiction. Such power shall be exercised on due notice and 
pétition by any party aggrleved." 

The proceedings in the court below so sought to be revised were 
had in the matter of parties adjudged to be banlirupts under and by 
virtue of the Bankruptcy Law approved Mareh 2, 1867, and the money 
claimed by the petitioner is a portion of two dividends declared in the 
course of the administration of that bankrupt estate, one for $252, 
and the other for $78.75, for which respective dividends checks were 
drawn by the assignées of the estate in favor of the créditer of record 
in the proceedings, one Tomaso Cresta, and which checks were paid 
by the bank having custody of the bankrupt estate ; the petitioner con- 
tending, however, to the wrong persons, Cresta being then dead. 

^=9For ot&er cases see same tapie & KEY-NUMBBH in ail Key-Numbered Digest» & Iuâe:re« 
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We are precluded from deciding or considering the points made in 
argument on behalf of the petitioner, for the reason that this court is 
without any jurisdiction in the matter. The Act of Congress of June 
7, 1878, c. 160 (20 Stat. p. 99), in repealing the Banlîruptcy Law of 
1867 and its amended and supplemental act, expressly provided : 

"That such repeal shall In no manner invalidato or affect any case in bank- 
ruptcy instituted and pending lu any court prior to the day when this act 
shall take efl'ect ; but as to ail such pending cases and ail future procoed- 
ings therein, and in respect of ail pains, penalties, and forfeitures which 
shall hâve been ineurred under any of said acts prior to the day when this 
act takes eiïect, or which may be thereafter ineurred, under any of those pro- 
visions of any of suid acts which, for tïie purposes named in this act, are 
kept in force, and ail pénal actions and eriminal proceedings for a violation of 
any of said acts, whetlier thcn pending or thereafter instituted, and in re- 
spect of ail rights of debtors and creditors (except the right of commencing 
original proceedings in bankruptcy), and ail rights of, and suits by, or against 
assignées, under any, or ail of said acts, in any matter or case which shall hâve 
arisen prior to the day when this act takes effect (which shall be on the 
lirst day of September, Anno Doniini eighteen hundred and seventy-eight), or 
in any matter or case which shall arise after this act takes effect, in respect 
of any inatter of bankruptcy authorized by this act to be proceeded wlth 
after said last nauied day, the acts hereby repealed shall continue in full 
force and effect until the siune shall be fully disposed of, in the same manner 
as if said acts had not been repealed." 

The pétition for revision is dismissed, at petitioner's cost. 



In re ROSKXTHAL. 

Appeal of AMERICAN WOOLEN CO. 

(Circuit Court of Aptieals, Second Circuit. March 14, 1916.) 

No. 38. 

Bankruptcy <g=33S4 — Composition — Confiematiox — De.struction of Books. 
Where the books of a bankrupt, who could neither read nor write, were 
kept by his daughter, who destroyed the books each year after she had 
opened a new set and transferred to theni the unclosed items, such de- 
struction was not fraudulent, so as to be within Banlvr. Act Julv 1, 1898, 
e. 541, § 14b(2), 30 Stat. 550 (Comp. St. 1913, § 9.598), which authorizes 
déniai of discharge where the bankrupt, with intent to concea! his flnan- 
eial condition, destroyed or failed to keep books of account, and therefore 
did not authorlze a refusai to confirm the composition with creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 590-592; 
Dec. Dig. ®=>384.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Samuel Rosenthal, trading as S. Rosenthal & Co., 
bankrupt. From an order confirming a composition ofïered by the 
alleged bankrupt prior to adjudication, the American Woolen Company 
of New York appeals. Affirmed. 

@=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
231 F.— 20 
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Hays, Hershfield & Wolf, of New York City (Henry H. Kaufman, 
Charles H. Broas, and Albert Falck, ail of New York City, of coun- 
sel), for appellant. 

Maurice S. Hyman, of New York City, for respondent. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This is an appeal f rom an order confirming 
a composition offered by the alleged îaankrupt prior to adjudication. 
The confirmation was opposed by creditors on the ground that the 
bankrupt destroyed books of account from which his financial condition 
might be ascertained. Section 14b (2) of the act. The situation is 
sui generis. The bankrupt can neither read nor write. He knew 
nothing about the modem methods of bookkeeping and intrusted ail 
the bookkeeping to his daughter who had been in the habit of open- 
ing a new set of books each year — for a period of six years. After 
ail items had been closed or transferred to the new books she destroy- 
ed the old set. The books were destroyed in circumstances which 
precluded any inference that fraud or concealment was intended. The 
mère destruction is not prohibited unless it be done with guilty intent, 
and hère there is no such proof and no pretense that a fraud was per- 
petrated. The law was not intended to punish ignorance but it was 
intended to punish fraud, and this élément is wholly lacking from the 
proof. 

No creditor has been actually injured by what took place and it 
would be placing a highly technical and unnecessarily harsh construc- 
tion on the act to punish a man not shown to be dishonest because of 
his ignorance of the proper way to keep his accouots. 

The order confirming the composition is aiiftrmed. 



ARTHUR ACKERMAN LIGHTERAGE 00. t. CITY OF NEW YORK. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 157. 

Collision (S=>71(3) — Submerged Catamaran — Failxjrk to Give Wakning. 

The owner of a catamaran, so loaded wlth plies that some of them ex- 
tended beyond the others Into a slip under the water, held liable for In- 
jury to a tug by striking the same wlthout notice or knowledge of the 
obstruction. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 

<S=71(3).] 

Appeal from the District Court of the United States for the South- 
ern IXstrict of New York. 

Suit in admiralty for collision by the Arthur Ackerman Lighterage 
Company against the City of New York. Decree for libelant, and 
respondent appeals. Affirmed. 

®=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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On appeal from awarding damages to the libelant for injuries sus- 
tained by its tugboat, Peter L. Colon, occasioned by a collision with 
the submerged portion of a catamaran belonging to the city of New- 
York. 

Lamar Hardy, of New York City (Terence Farley, E. Crosby Kin- 
dleberger, and George P. Nicholson, ail of New York City, of counsel), 
for appellant. 

Frederick W. Park, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. A misleading and imperfect map of the locus 
in quo is found in the record which, after being altered by consent of 
counsel, sufficiently shows the place of collision and the reason there- 
for. The tugboat Colon was proceeding up the East River on a strong 
flood tide destined for her slip south of Pier No. 36. In order to 
make the turn safely it was necessary to go a short distance above 
the slip. While rounding to and before she got straightened out she 
struck the submerged portion of a loaded catamaran which was lying 
on the south side of the pier about 80 feet from the end. It is évident 
that the catamaran was so loaded that the ends of some of the sub- 
merged piles extended outwardly and that they very materially cir- 
cumscribed the theater of opération. They made dangerous a part of 
the slip which, apparently, was free from danger. This being so, it 
was clearly the duty of the city to hâve some one at the pier to warn 
entering vessels of the danger, or, at least, it should hâve placed a 
signal there for that purpose. We are unable to find any négligence in 
the navigation of the Colon. Her master seeing nothing above the 
water to indicate that there was hidden danger beneath it, proceeded 
to enter in the ordinary way and struck a hidden object — unquestion- 
ably a projecting pile — of which he had received no notice and the 
présence of which he had no reason to suspect. The usual length of 
thèse logs is about 50 feet, but it appears that there were about 20 
logs on this catamaran which were 70 feet long. Thèse logs would, 
even if loaded properly, project about 10 fëet from the bulk of the 
cargo, l'nere was nothing, however, to warn the master of the tug 
of thèse projections. The damage was donc because he was given no 
warning of a submerged obstruction when he was clearly entitled to 
such notice. 

The decree is affirmed with interest and costs. 
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THE CHISWICK. 



(Circuit Court of Appeals, Flfth Circuit. March 11, 1916. Amendaient of 

Decree, May 3, 1916.) 

No. 2873. 

Admikaltt ®=>21 — JuEisDicTiON— Enfohcinq State Statute — Suit fob 
Wkongful Death — "Maritime Toet." 

Tlie injury of a stevedore, wliile employed in dlscliarging a vessel, 
througli a defective appliance furnlshed by tlie sliip, constitutes a "mari- 
time tort"; and wliere death resulted atter liis reinoval from tlie sliip 
a remedy givea by tlie state statute may be entorced and relief given in 
admiraity. 

lEd. Note.—For other cases, see Admiraity, Cent. Dlg. §§ 218-220; 
Dec. l)ig. <s=>21. 

For otlier définitions, see Words and Plirases, First Séries, Maritime 
Tort.] 

Appeal from the District Court of the United States for the North- 
ern District of Florida; William B. Sheppard, Judge. 

Suit in admiraity by Mary A. Clarke against the Britain Steamship 
Company, Limited, owner of the British steamship Chiswick, and oth- 
ers. Decree for libelant, and respondents appeal. Affirmed. 

Charles R. Hickox and Kirlin, Woolsey & Hickox, ail of New York 
City, and John C. Avery, of Pensacola, Fia., for appellants. 

W. A. Elount, Jr., of Pensacola, Fia., for appellee. 

Before FARDEE and WAEKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURLA^M. A majority of the judges are of opinion that the 
proximate cause of the injury resulting in the death of James C. Clarke 
was the defective topping lift, for which the ship was responsible, and 
that James C. Clarke was not chargeable with contributory négligence 
in the matter of his injury. 

Ail the judges agrée that the cause of action arising on the steam- 
ship Chiswick was a maritime tort, and as it resulted in the death of 
said Clarke within 20 to 30 minutes after his removal from the ship, 
the right to recover damages for such tort given by section 3145, Gen. 
St. Fia. 1906, could be enforced, and relief given in admiraity. 

As the lower judge rendered no written opinion, v/e are not informed 
as to the basis upon which he calculated and assessed the damages 
allowed in the decree rendered. We infer that he followed the rule 
of damages as given in article 3146, Gen. St. Fia. 1906. From our 
exaniination and considération of the évidence, we are not prepared to 
say that the damages awarded respondent were excessive. 

No one of the assignments of error being well taken, the decree ap- 
pealed from is affirmed. 

Amendment ot Decree. 

On furtlier eonslderatiou of this case, tlie decree heretofore rendered is 
anieuded so as to provide that the costs, including; tosts of transcript, sliall 
be divided equally betweeu the appelhuits and appellees. 

®=5For other cases see saœe topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



PERLMAN V. STANDARD WKLDINQ CO. 453 

PERLMAN V. STANDARD WELDING CO. 
(District Court, S. D. New York. Aiigust 18, 1915.) 

1. Patents ©=5328 — Validitt and Infringeifent — Demodktable Rms roB 

Wheels. 

The Perlman patent, Xo. 1,052.270, for a demoiintable rim for carrying 
the tire of nutomobile wheels, which inay be readily and speedlly removed 
and replaeed, vvitb means for locUing it on a fixed riia and the felly of the 
wheel, vvas not antlcliiated and discioses invention. Claiins 8, 11, 12, and 
13 eonstrued, and lielà infringed. 

2. Patents ig=37.'{ — Anticipation — Priob Patents. 

A patent is not anticipated by a prior patent, where the patentée car- 
rles the date of his Invention baek to a time prlor to the issuance and 
publication of the alleged anticipating patent. 

rR(î. Note. — For other cas»s, see Patents, Cent. Dig. § 64; Dec Dlg. 
<S=»73..] 

In Equity. Suit by Louis H. Perlman against the Standard Weld- 
ing CoiTipanv. On final hearing. Decree for complainant. 
Decree affirmed 231 Fed. 734, C. C. A. . 

Daniel J. Mooney, of New York City (Melville Church and Edgar 
M. Kitchin, both of Washington, D. C, of counsel), for plaintiff. 

Fish, Richardson, Herrick & Neave, of New York City (Fay & 
Oberlin, of Cleveland, Ohio, of counsel), for défendant. 

HUNT, Circuit Judge. Suit for infringement of letters patent No. 
1,052,270, issued to the plaintiff on an application filed June 29, 1906, 
which was the continuation of, and the substitute for, an application 
fîled May 21, 1906. The wheel made by défendant is alleged to con- 
tain and embody plaintiff's invention as in claims 8, 11, 12, and 13. 
The défendant dénies (a) infringement; (b) that plaintiff was the orig- 
inal and first inventer of the alleged improvement in wheels contained 
in said patent ; and (c) that it was not known and used by others be- 
fore its alleged invention by plaintiff. It avers that the subject-matter 
of the patent had been, prior to its alleged invention or discovery by 
Perlman, or more than two years prior to his application, patented 
or described in certain named letters and in printed publications, and 
that, in view of the state of the art, the subject-matter of the patent 
did not involve any invention whatsoever. 

[1] l'iaintiff's patent relates to improvements in wheels, and more 
particuilarly to the demountable rim type. It is stated that the object 
is to provide a demountable rim, sustaining a tire capable of ready 
application to, and removal f rom, a fixed rim and felly of a wheel ; 
the demountable rim being so constructed as to facilitate the applica- 
tion and removal of a shoe. Means are provided for firmly and rigid- 
ly retaining the demountable rim on the fixed felly and rim while in 
use. The fixed rim has an annular flange on one edge. There are 
threaded apertures in the body of the fixed rim, intermediate at its 
edges, through which are threaded bolts formed with a frusto-conical 
entering end. The demountable rim, which is slid axially onto the 

®=3For other cases se* sam« topic & KET-NUMBER tn ail Key-Numbered Digests & Indexes 
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fixed rim from the flangeless end of the latter, bas conical or frusto- 
conical apertures into which thèse bolts enter and lock the demount- 
able rim firmly in place. Locking nuts prevent loosening of the bolts. 
The bolts serve as connectors betvveen the wheel body and the de- 
mountable rim, and are adapted to exert outward radial pressure on 
the latter. The demountable, or tire-carrying, rim is made in two 
sections, each of which is eut away for a portion of its thickness, f orni- 
ing an annular shoulder, and one of which overlaps the other for the 
width of the cut-away portion, with the free edge of each lapping por- 
tion engaging the shoulder of the other. Thèse sections are secured 
together by screws. Each section bas at its outer edge a clencher 
flange, curved to produce an annular groove to receive the annular 
beads of a tire shoe. The demountable rim bas an aperture for the 
valve stem, and the fixed rim and felly bave a notch into which the 
stem enters. Short-stem lugs, designed for use in connection with 
a détachable operating tool, are employed to engage the tire shoe and 
press it into position, with its beads in the grooves of the flanged edges 
of the rim. The tire-carrying rim is of such diameter as to be easily 
slipped over the fixed rim ; the valve stem as it enters the notch in 
the fixed rim and felly serving as a guide for the proper positioning of 
the demountable rim on the fixed rim. When the radial bolts are 
screwed into the conical openings and the nuts are tightened, the de- 
mountable rim is fast on the wheel. The l)olts cause the demountable 
rim to be moved radially away from the fixed rim and also laterally 
against the annular flange of the fixed rim. A witness for the plaintiff 
testified that the bolts also serve to prevent the demountable rim from 
creeping or rotating upon the body of the wheel. 

The claims sued on, 8, 11, 12, and 13, read as follows: 

"8. The combination of a demountable rim haviiig radially disposed clench- 
er flaiiges, a tire shoe having beads engaging said (langes, a wedge-shaped 
clamping plate bearing against said beads and adapted when moved to force 
said beads against said flanges, and means ac<:essil)le from the inside of the riiu 
for drawing the clamping plate radially toward the rim." 

"11. The combination, with a wheel body, of a demountable rim therefor, 
a locUing élément, having a tapering portion, that is adapted to be moved 
radially and to thereby exert pressure against the rim outwardly radially of 
the wheel body, and to act as a wedge laterally, said locking élément having an 
engagement with the wheel body whereby it may be moved radially of the 
wheel body. 

"12. The combination with a wheel and its felly of a demountable rim there- 
for, a loclilng élément having a tapering end that is adapted to be moved ra- 
dially and to thereby act as a wedge laterally and exert ])ressure against said 
rim radially of the wheel, said locking élément having a tlireaded engagement 
\\itli the wheel structure whereby it may be moved radially of the wheel. 

"L'î. Tlie combination, with a wheel body, of a demountable rim therefor, 
and a locking élément, having a tapering portion, that is adajited to be moved 
to exert pressure against the rim outwardly radially of the wheel body, and 
to act as a wedge laterally, said locking élément having an engagement with 
the wheel body." 

Plaintiff contends that each of bis locking éléments consists of a 
wedge acting against an inclined face of the demountable rim and driv- 
en by a power élément which anchors the wedge to the wheel ; that the 
fact that the inclined face is that of a conical opening is merely an in- 
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cident, not altering the dual action of the locking élément; that the 
wedge is the tapered end of a boit, and the boit itself the power means ; 
that the locking means consist of a séries of wedges, and that the bolts 
which carry the wedges are the actuators ; that each boit in défend- 
antes device is threaded through the wood felly and fixed rim, and has 
a movable nut which actuates the wedge, and that there is but a re- 
versai of parts, with the same functions attained in the same way as 
with the movable boit in a fixed nut actuating a wedge; that the im- 
médiate actuator of the wedge in defendant's device is a nut threaded 
on the boit, and that there is no substantial distinction between moving 
a wedge by threading a boit through a stationary nut, as in plaintiflf's 
device, and moving a wedge by threading a nut along a stationary boit, 
as in defendant's device. 

The défendant contends that in 1906 and 1907, along with a number 
of other manufacturers of automobile wheels and rims in this country, 
it began to make what is known as the "Old Style Continental De- 
mountable Rim," the characteristic features of which are substantially 
those of the exhibit introduced by the plaintiff as the defendant's wheel, 
and that the construction of this wheel was an adaptation of a wheel 
that had been previously introduced commercially to the trade in 
Europe, and particularly in France, where it was known as the Vinet 
demountable wheel, after the name of the presumed inventor, one 
Gaston Vinet, of Paris, France. Defendant's wheel has the ordinary 
spokes and wood felly and a fixed métal felly band, with an upturned 
flange on the inner side. There is an opening in the felly and band 
to receive the valve stem of a pneumatic tire. The demountable rim 
is of the clincher type, and is provided with a block which fits between 
two plates on the fixed rim, so that it will not creep. It is provided 
with a séries of holes for nuts for short-stem lugs, and also with a hole 
for the valve stem. The locking devices, of which there are eight, 
consist of a boit and a métal wedge. The bolts pass axially through 
the wood felly, and each has a head on its inner end, so shaped as to 
prevent its rotation. There is a nut on the outside end of each boit. 
The wedges go between the demountable rim and the fixed rim, and 
exert an inclined pressure upon the demountable rim radially away 
f rom the wheel body, spacing it from the fixed rim, and also press it 
laterally against the flange at the other end of the fixed rim. The 
wedges used by the défendant are propelled by means of threaded bolts, 
the immédiate actuators being 8 nuts threaded on the bolts. 

The same resuit is accomplished in both devices; a demountable 
rim is supported on a small amount of surface, and is capable of ready 
application and removal, and yet is firmly locked on the fixed rim 
while in use. While in the case of one there is a boit, with a frusto- 
conical end which enters a conical cavity in the demountable rim, and 
in the other (a) a boit which enters the felly axially, and (b) a wedge 
plate, in each there is produced this etïect: Radial pressure outward 
from the wheel body, and latéral pressure against the curved flange 
of the fixed rim, is exerted on the demountable rim. The demountable 
rim of the défendant, like that of the plaintiff, is of rolled sheet métal, 
comparatively thin, capable of an amount of distortion, yet sufficiently 
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rigid to carry the full load betwecn the points of support. Again, the 
demountable rim of the défendant is cylindrical, like plaintiff's, and 
is made so as to haye certain spaced inclined surfaces engaged and 
locked by small wedges like plaintiff's, and provided with locking 
wedges for engaging the rim at spaced points ; the wedges being 
constructed to présent the least amount of surface in contact with the 
rira. 

I can perceive no distinction in function between the two wheels, 
and as a fact the question that présents itself is whether or not such 
a similarity exists between the patented device and the defendant's 
wheel as will sustain the claim of infringement. 

A feature of plaintiff's invention is the means of anchoring the 
pneumatic casing to the demountable rim, such means being a short- 
stem lug. Bcfore Perlman invented, lugs known as long-stem ones 
were in common use for the purpose of keeping the beads from work- 
ing out of engagement with the flanges ; the same being long enough 
for ail purposes of working the tire. There had been difficuîty in using 
short-stem lugs because of the impossibility of applying the tire beads 
in place while the lug was in place. It was customary to push the lug 
radially outward on the body of the tire while the outer bead was 
being positioned. In seeking a practical short-stem lug, the difficuîty 
to be overcome was the positioning of the lug. Perlman, however, 
conceived the idea of providing a détachable handle whereby the short- 
stem lug was made possible, since the capacity for positioning the 
short-stem lug enabled its use and so enabled its existence. The short- 
stem lug shown by plaintiff and by the défendant, when compared, 
disclose identity in structure and function. 

Défendant bas cited many références. Relating to the prior art, the 
more important point for considération is wdiether, considering the 
demountable rim in itself, the wheel and locking means co-operate to 
tension the demountable rim while in use and to allow the rim to fall 
off after the locking means are released. Références to inventions 
describing removable tire-carrying rims which had to be forced off 
while they were still held rigid are not very helpful, in view of the fact 
that the rims of plaintiff and défendant are rigidly mounted in use, 
but are never removed while they are rigidly mounted. It is unneces- 
sary to prolong the discussion by entering upon detailed examination 
of the références cited by défendant. It is sufficient to say that Perl- 
man's invention was disclosed to the public, and especially to ofificials 
of the défendant, and in its principles became useful and popular. The 
device of Perlman was a practical solution of the problem of replac- 
ing a deflated automobile tire in a quick and easy way. 

Patents issued subséquent to the invention, which vi'as completed 
by Perlman in the summer of 1903, and which under the évidence must 
be found was fîrst publicly used by Perlman on a Royal car in August, 
1904, are not décisive. Patents, however, of a date prior to August, 
1904, should be considered. Patent to Edenborough, No. 695,805, dis- 
closed a rim bolted by radial bolts incapable of use where a rubber 
tire was applied to the métal rim, unless the idea of permanency of 
mounting was of prime considération. The tightening wedge blocks 
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do not act as locking means, and the metallic rim is not demountable. 
Patents No. 4,447, 1846, and No. 405,710, 1889, showing railway car 
wheel structures with rims intended for being mounted permanently, 
ought not to be regarded as fairly in the prior art under examination. 
It strikes me that such structures apply to a foreign art. But, if I am 
wrong in so regarding them, still they could not be claimed to disclose 
a solution of a problem in the art of automobile wheels. In tlie car 
wheel art the object was to get the rim on just as tight as it could be 
put on and to mount it nearly with permanency, and in doing so the 
greatest amount of contact surface was provided between the rim and 
the wheel body of the car wheel. The British patent to Burnet, 1902, 
and United States patents to Gerstner, No. 631,294, 1899, and to Grier, 
No. 746,693, 1903, and Mutiger, No. 638,590, 1899, relate to structures 
involving demountable rims held tight upon their wheel bodies by 
conical fit or bolts pulling the rim down against the wheel bodies. Such 
a structure appears to hâve been found of little use, owing to the fact 
that the rim becomes so attached to tlie wheel body that it requires 
much more labor to remove it than to take the tire from the rim. 

The Q. D. rims, as they are referred to, are those where a ring or 
section of the channel or bed for the tire may be removed for releas- 
ing the tire, so that it can easily be taken ofï and a new tire replaced. 
It is necessary, however, under the patents for such rims, that the re- 
placed tire must be applied and the work performed on the road, in- 
cluding pumping up, which makes replacement much more laborious 
than the mounting of a demountable rim carrying an already inflated 
tire. Patents on the Q. D. rims include those issued to Tillinghast, 
No. 689,247, December, 1901, Latimer, No. 624,590, May, 1899, and 
Smith, No. 633,917, 1899. I am far from satisfied that under any 
figure in the Tillinghast patent there can be added size and capacity 
to be load-carrying and stress-distributing in a way to make a demount- 
able rim. Tillinghast shows a solid tire and core which does not 
stretch. He did not describe his figure as a demountable rim and, as 
I understand the drawing, the tire channel shown in the drawing of 
the Tillinghast patent is for a complète contact throughout its circum- 
ference. And what is true of Tillinghast is in a sensé to be said of 
the others relied upon, for in ail there is some form of side plate or 
section of the bed for the tire which has to be removed laterally, so 
that the tire can corne off to be replaced by a new one, without pro- 
vision being made against need of inflating the new tire after mount- 
ing. Q. D. rim devices relied upon are based upon having a close, 
continuous bearing contact with ail possible surface of the tire against 
the bed, whereas the principle applied in the demountable rim art is 
just the reverse. Obviously rims for solid tires, when considered with 
relation to the permanence of solid tires, would be of little practical 
value in the use of pneumatic tires, where there is the lack of stability 
which characterizes the solid tires. 

The French patent to Vinet, No. 347,651, November 4, 1904, was 
considered by the Patent Office examiner, who referred to it in his let- 
ter of September 14, 1908, and cited it on December 10, 1908. Com- 
plying with rule 75 of the Patent Office rules of practice, Perlman 
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made a shovving sufficient to overcome the Vinet référence, and there- 
after the examiner in the Patent Office abandoned Vinet. Perlman 
showed prior invention. Thereafter the Commissioner of Patents 
granted Perlman's claim 13, which read on the Vinet showing. As to 
claims 11 and 12, Vinet is not pertinent. As I understand it he shows 
a complète ring, not cross-cut or split, as appears in defendant's évi- 
dence, and fails to show a ring capable of expanding and moving 
radially. It is in évidence that claims 11 and 12 of the patent in suit 
being confined to a locking élément capable of radial movement Vinet 
does not présent a référence pertinent to them. 

[2] But upon a broader grovmd the plaintiff should not be defeated 
by référence to the Vinet patent, because the évidence convinces the 
court that plaintiff bas proved bis invention as antedating the foreign 
publication of date March 18, 1905. Elizabeth v. Pavement Co., 97 
LJ. S. 126, 24 L. Ed. 1000; Westinghouse Elec. Mfg. Co. v. Roberts 
(C. C.) 125 Fed. 9; Clark Thread Co. v. Willimantic Linen Co., 140 
LJ. S. 481, 11 Sup. Ct. 846, 35 h. Ed. 521; Hunnicutt Co. v. Gaston 
Co., 218 Fed. 176, 134 C. C. A. 56; Brooks v. Sacks, 81 Fed. 403, 26 
C. C. A. 456; Emerson & Norris v. Simpson Bros. Corp., 202 Fed. 
747,^121 C. C.^A. 113; Westinghouse Co. v. Stanley Co., 133 Fed. 167, 
68 C. C. A. 523; Westinghouse Elec. & Mfg. Co. v. Saranac Lake 
Elec. Light Co. (C. C.) 108 Fed. 221. The évidence satisfies me that 
in 1903 plaintiff completed, and in 1904 in a successful way operated, 
his invention. It was not until 1904 that he put it into use in his auto- 
mobile, but entirely crédible witnesses bave established the fact be- 
yond dispute that in 1903 plaintiff had reduced his invention to actual, 
tangible, physical shape. The testimony offered upon the issue of the 
early production of the invention of the patent in suit was very care- 
fully considered and weighed as the witnesses testified upon the stand. 
The need for very clear proof was well in mind ; yet, after sifting and 
analyzing, the évidence impels the conclusion that plaintiff lias estab- 
lished beyond a reasonable doubt the use of his invention on the Royal 
car in 1904. Documents sustain the oral proof and make the whole 
évidence convincing. P^or years, beginning back in 1900, the activities 
of plaintiff were applied to work upon the repairing of tires, always 
with a view of inventing means to avoid the delays incident to such 
repairs on the road. Men of unquestioned responsibility and char- 
acter bave told of expériences in 1S)03 where plaintiff dilated upon 
possible means of overcoming tire troubles. Not that such évidence 
establishes early invention, but it does prove the existence of facts 
shovving conditions out of which invention might well be forthcoming. 
There can be no successful dispute of the documents which show that 
in 1903 plaintiff was working on material exhibits offered in évidence, 
and plainly évidence of things which led up tO' the production of the 
wheel offered in évidence must bave preceded the work on the wheel 
itself, and the mental conception was there. 

After niany unsuccessful attempts to carry out his idea, Perlman 
procured two automobile wheels, took them to a sliop, and had a cer- 
tain wheel produced, which was afterwards taken to his house in New 
York. Documents show that one of such wheels was finished some 
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time before July 1, 1903, and that he paid a bill to the manufacturing 
Company before July 16, 1903. The factory people recall having donc 
the work for Perlman, and distinguish the work donc prier to July 1, 
1903, from that put upon the second wheel, with lugs or stops at the 
back. The record discloses that tests were made after the delivery of 
the wheel to Perlman at his résidence in the spring of 1903. Thèse tests 
were made in the house, and it was not until August, 1904, that the 
plaintifï bought a Royal car and applied to it his invention. Another 
wheel was made before May 1, 1904. In October, 1904, he put his 
wheels on a Welsh car and used it. The invention was satisf actory to 
the inventer, and the methods of mounting the demountable rim and 
the short-stem lug for securing the tire on the rim were perfect and 
complète. A number of witnesses say they went riding with Perlman 
in the summer and fall of 1904; one witness particularly recalling 
that he went with Perlman in the Welsh car to attend the first Vander- 
bilt Cup race, the date of which was the fall of 1904. Some of the 
witnesses for the plaintifï were men without mechanical training, but 
they hâve described in a gênerai way the construction and opération 
of plaintifï's devices, and hâve stated enough to show that the struc- 
ture which Perlman employed was a conical recess and was operated as 
Perlman says it was operated. 

Perlman delayed fihng a patent application, and it may be that in 
this he imperiled his rights. But his explanation impressed me as en- 
tirely crédible. He said that, while the tests of his invention had 
proved satisfactory, yet, as the work of changing tires in the garage 
after the demountable rim had been brought in with a ruptured tire 
was considérable, he undertook to solve the problem presented by such 
conditions before filing his patent application for his completed in- 
vention. In 1905 he made a split rim, or demountable Q. D. rim. 
He consulted counsel and then took steps to obtain a patent. He filed 
two applications within the two years allowed by the statute in which 
to file an application after public use of an invention. In doing this 
I should say that he complied with the law and was rightfuUy allowed 
the claims in suit over the patent to Vinet, as well as over other référ- 
ences adverted to by the défendant in this suit. 

Claim 12 of the patent in suit was introduced subséquent to a déci- 
sion by the Court of Appeals for the District of Columbia, but is not 
inconsistent with an order of the Commissioner of Patents made prior 
to the sending of the record in litigation which found its way to the 
Court of Appeals of the District of Columbia. Claims 11 and 13 were 
added without référence to previous proceedings, and subséquent to 
the décision of the Court of Appeals, affirming a décision by the 
Commissioner of Patents refusing certain claims made by the appl/- 
cant. No claim on which the patent in suit issued was ever presented 
or acted upon which was limited to a locking élément acting in two 
directions, both in a radial and latéral way, and it would seem to fol- 
low no claim was ever canceled on the record, which is to be consid- 
ered as a concession that the patentée is not entitled to the protection 
aflforded by claims 11, 12, and 13. I do not believe that the Court of 
Appeals of the District of Columbia by any mandate precluded, or in- 
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tended to preclude, the Commissioner from granting daims 11 and 13 
of the patent in suit, for the opinion of tlie court refers the matter 
to the considération of the Commissioner. In re Perlman, 39 App. D. 
C. 447. 

Passing to tlie file wrapper, we find that Perhnan appears to hâve 
believed that he invented more than he really did. This is shown by 
his appHcation, sériai No. 318,075, presented in tlie Patent Office, 
wherein he claimed the broad idea of a tire-carrying demountable rim, 
without Hmitation as to its method of mounting or means of rétention. 
While his first application was pending, when he filed his application 
No. 324,045, he did not présent claims in the second case covering the 
same ground as those which had been included in the first case. In 
his first application. No. 318,075, claim 1, he used this language: 

"In a device of the elass described, the combination, witb a tire, of means 
connected therewlth for enabling the application thereof directly to a vvheel 
In either an inflated or a deflated condition." 

It may be that the inventer did not wholly understand the claim of 
wedges and means for actuating those vvedges for efifecting locking 
action at tliat time. But in claim 8 of his original application, No. 
324,045, he clearly and expressly did use language referring to a 
wedge action and to wedges for efïecting locking action. Défendant 
asks a construction which would limit the original idea to wedging a 
rim circumferentially, but I think the statement in the application that 
the rim was to be wedged for adjusting the rim to its proper position 
on the felly réfutes a limitation as contended for. More reasonable 
does it appear to regard the wedges actuated by the radial bolts as 
meant for and used as means for making a tight fit of the demountable 
rim upon the annular stop flange. An error by the draftsman failed 
to show the wedges in the application No. 318,075, and the inventor 
merged that case in the application on which the patent in suit was is- 
sued. Application No. 324,045 was followed by persistent efforts on 
the part of plaintifï to obtain récognition. Merger was had. The 
claims were modified in response to the status of the art. Many claims 
were presented, and many canceled, and yet I find no claim of the same 
scope as the claims of the patent, and none which, being conceded to 
be nonpatentable, can be construed as an estoppel against Perlman's 
right of protection against infringement by a rim wheel, demountable, 
embodying locking éléments placed to press the demountable rim radi- 
ally outward and thrust it at right angles to the radial action in the 
final or operative position and to lock Bière tensioned during use, but 
capable of being readily released from tension, allowing the rim to as- 
sume a loose position before it starts to move oflf of the wheel. Hess 
Bright Mfg. Co. and D. W. & M. Co. v. Fichtel & Sachs, 219 Fed. 
723, 135 C. C. A. 421. 

I find claims 11, 12, and 13, of patent No. 1,052,270, which are di- 
rected to the demountable rim locking means and the combination 
thereof with a wheel body and its demountable rim, are infringed. 

Claim 8, relating to the wedge-shaped clamping plate for clamping 
the clincher bead of a tire, and the combination therein set forth, is for 
a device used with defendant's structure when the apertures and re- 
cesses of defendant's demountable rim are made use of at ail. The 
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évidence shows that the depressed portions in the médian line of dé- 
fendants demountable rim, each of which is apertured centrally, are 
of no iitility except wlien employed for receiving the nut of a short- 
stem lug with the stem of the lug extending through the aperture, and 
the apertures are used in no way other than to receive a short-stem lug. 
The combination set forth in claim 8 is présent in the parts furnished 
by the défendant, as if the complète combination were sold by it. 

Finaîly, Perlman's patent shows invention, completed by him in 
1903. Two distinct features mark the invention : (1) The demountable 
rim combination, with its locking means ; and (2) the short-stem lug 
combination, for clamping the tire to the demountable rim. The in- 
vention claimed was based upon a provision for a demountable rim, 
which is loose on the.wheel when applied, but is locked by locking 
means, which may be unlocked and thereby may restore the loose con- 
dition before commencing removal. This same combination bas been 
adopted by défendant, and the same combination as disclosed and 
claimed in the patent in suit bas been taken. Plaintiff disclosed to the 
défendant the ]3atented invention before the défendant began to manu- 
facture demountable rims. 

The évidence requires the finding of infringement and the grant- 
ing of an injunction and accounting in usual form. 



UNITED STATES v. SALOMOX. 

(District Court, E. D. Louisiana. Jamiary 29, 1910.) 

No. 15210. 

1. Aliens <©=»68 — Natur.\lization — Procédure — Discrétion of Court. 

Act June 29, 1906, c. 3592, § 6, 34 Stat. 598 (Comp. St. 1913, § 4354), pro- 
v'ides that final action on pétitions for naturallzation shall be bad only 
on stated days, to be flxed by rule of court, and that In no case shail 
final action be had upon a pétition untll at least 90 days hâve elapsed after 
filing and postlng the notice of such pétition. The amendment of June 
25, 1910 (36 Stat. 830, c. 401 [Comp. St. 1913, § 4352]), authorizlng the 
naturallzation wlthout a previous déclaration of Intention of persons ex- 
erclsing the rights or dutles of cltlzens under the impression that they are 
citizens, because of niisinformatlon, provides that such applicant shall 
comply in ail other respects with the law relative to the issuance of final 
papers of naturallzation. Held, that the provisions for posting of notice 
of the pétition and for hearing on stated days after 90 days' posting are 
directory, at least when applied to persons applylng under spécial acts, 
and may be dlsregarded In the sound discrétion of the court ; and hence 
it was vvithln the discrétion of the court to naturalize, wlthout the posting 
of the pétition, a person known to the judge to be patrlotic, honorable, and 
law-ablding, who had been appointed to a position to which he was in- 
éligible unless a citizen, where the public Interest, as well as his own, 
required his immédiate naturallzation. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dlg. <@=368.] 

2. Alieims <g=>71V2> New, vol. 7 Key-No. Séries — Natubalization — Cancella- 

TION OF Certificates — "Illegality"— "Irregularity." 

Coneedlng that it was error to naturalize an applicant, where notice 
of his pétition had not been posted for 90 days, the error was not ground 
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for cancellng the certiflcate, under Aet June 29, 1906, S 15 (Comp. St. 
1913, § 4374), authorizlng the caneellatlon. ot certiflcates for fraud or 
illegallty, as it was only an "irregularlty," whlch is a want of adhérence 
to some prescrlbed rule or mode of proceeding, and not an "lUegality," 
wMch dénotes a radical defect (clting Words and Phrases, Illegallty). 

3. Bquitt ®=»450 — Bill of Review — Geounds. 

A blU of review will not lie unless the party Is aggrieved by the de- 
cree, and it makes no différence that he might hâve insisted on the errer 
at the original hearing or on appeal. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. § 1095 ; Dec. Dig. 
'©=5450.] 

In Equity. Suit by the United States against Oscar Ernst Moritz 
Salomon to cancel a certiflcate of naturalization. Bill dismissed. 

Walter Guion, U. S. Atty., of New Orléans, La. 

John P. Sullivan, Arthur Landry, and Edward M. Heath, ail of 
New Orléans, La., for défendant. 

POSTER, District Judge. This is a bill to cancel a certiflcate of 
naturalization. The facts are set out in the bill and answer, and are 
not disputed. They are as f ollows : 

On July 21, 1914, the défendant applied for naturalization under the 
provisions of the act of Congress of June 25, 1910, and was naturaliz- 
ed by order of court the same day. In support of his application he 
flled his affidavit, setting up the following facts as justifying his be- 
liefi that he was a citizen and showing he had exercised the rights and 
performed the duties of a citizen : 

"In April, 187Ô, I was informed by Dr. Paul Goddard that I was a citizen 
of the United States, having, prior to that time, filed my déclaration of in- 
tention as prescrlbed by law then in vogue in Phlladelphia, Pa., with thi? 
court of common pleas of Philadelphla, Pa., corner of Sixth and Chestnut 
streets, in sald city and state. My papers for said naturalization I thought 
lost, having, in 1876, lost my trunk, which contalned ail of my papers and 
my supposed naturalization paper, together with my winter clothing. I 
hâve exercised the f oUovcing rights and duties of a citizen of the United States : 
I hâve been voting in New Orléans, La., since 1884 to the présent date. I 
bave served as a petit juror in the criminal district court for the parish of 
Orléans. I bave served as a member of the United States Public Health and 
Marine Hospital Service in 1905 ; hâve served as spécial offlcer in New 
Orléans, La., during the 'Charles riot,' to protect negro schools. During three 
récent épidémies in New Orléans, La., I served as gênerai manager of the 
Third Ward Sanitary Association." 

[1] It is admitted by the government that the pétition was flled in 
good faith, that the applicant was guilty of no fraud and was entitled 
to be naturalized under the provisions of the act of 1910; but the 
point is raised that as notice of the pétition for naturalization had not 
been posted for 90 days bef ore the decree was entered, in accordance 
with section 6 of the act of Congress of. June 29, 1906, the order ad- 
mitting the défendant to citizenship is illégal and void. As support- 
mg its contention, the United States relies particularly on the cases of 
United States v. Peterson, 182 Fed. 289, 104 C. C. A. 571, and In 
re Schrape (D. C.) 217 Fed. 143. Thèse cases are undoubtedly in 
point, but are not of controlling authority, and I do not find them 

®s»For other cases see same topic & KEY-NUMBBE in ail Key-Numbered Digests & Inde.xes 
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persuasive, as it has been the settled policy of this court to waive the 
posting of the application in cases coming under the spécial acts, when 
its enforcement would work a hardship and there is no doubt of the 
good f aith and eligibility of the applicant. 

In the administration of the naturalization laws the courts are vest- 
ed with large discrétion, and this is particularly true of the amend- 
ment of, 1910. It is a familiar rule that statutes are to be given a 
reasonable construction, so as to avoid hardship, injustice, and even 
great inconvenience. In construing the amendment of 1910, it is in- 
conceivable to my mind that Congress should hâve intended that a 
man who believed himself to be a citizen and had been honestly and 
patriotically acting as a citizen on that assumption, while relieved 
of the delay incident to filing a déclaration of intention, should be 
held up for 90 days, or perhaps longer, when it might be vitally im- 
portant to him that there be no hiatus in his status as a citizen, and 
to no good purpose. In the exercise of what I considered sound dis- 
crétion, I hâve immediately naturalized honorably discharged sailors 
and soldiers of the United States who were seeking re-enlistment, a 
member of the bar who was a candidate for public office, a director of 
a national bank, and many others similarly situated. The défendant 
in this case is well known to me to be a patriotic, honorable, law-abid- 
ing man. At the time he applied for naturalization he had been ap- 
pointed by the board of health to aid in the eradication of bubonic 
plague in New Orléans and was inéligible unless a citizen. I consid- 
ered, as I did with regard to the others, that the public interest, as 
well as his own, required his immédiate naturalization. 

The government relies, however, on the concluding clause of the 
act in question, to wit : 

" * * * But sueh applicant for naturalization sball comply in ail otlier 
respects with the law relative to the issuance of final papers of naturalization 
to aliens." 

This clause but shows Congress must hâve considered that without 
it an applicant coming within the terms of the act would be subject 
to none of the provisions of the gênerai law. It, of course, applies to 
anything required to be done by the applicant, such as renouncing al- 
legiance, swearing to défend the Constitution, proving good character, 
etc. " The posting of the application, however, is the duty of the clerk, 
not of the applicant, and the provision for hearing on stated days, 
after 90 days' posting, as required by section 6 of the original act, is 
addressed only to the court. In my opinion thèse provisions are di- 
rectory, and not mandatory, at least when applied to persons apply- 
ing under spécial acts, and may be disregarded in the sound discrétion 
ofi the court. It is not to be presumed the court will knowingly ad- 
initto citizenship an unworthy person. If it does so, the United States 
has the remedy sought to be pursued in this case. 

[2, 3] But conceding, for the sake of argument, that I am wrong in 
thèse views, there is another aspect of the case equally fatal to the 
government's right of action. By virtue of section 15 of the act of 
1906 the United States may sue to cancel a certificate of naturalization 
on the ground of fraud or illegality. It is conceded there was no 
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fraud in this case, and the only illegality complaîned oi îs the failure 
to post the application for 90 days. The posting of the application 
is clearly a part of the procédure, and at most an irregiilarity. Ir- 
regularity is not synonymous with illegality. Illegality dénotes a 
radical defect, while irregularity is a want of adhérence to some pre- 
scribed rule or mode of proceeding. See Words and Phrases, vol. 
A, p. 3389, verbo Illegality. The statute gives no right of action to 
cancel a certificate of naturalization for irregularity, and aside fronx 
that fact the proceeding is in the nature of a bill of review, and will 
not lie because of mère irregularity in procédure. U. S. Bank v. 
White, 8 Pet. 262, 8 L. Ed. 938. Furthermore, the bill will not lie 
unless the party is aggrieved by the decree, and it makes no différence 
that he might hâve insisted on the error at the original hearing or on 
appeal. Whiting v. U. S. Bank, 13 Pet. 6, 10 h. Ed. 33; Burley 
V. Flint, 105 U. S. 247, 26 L. Ed. 986. 

There is not the slightest doubt that, if the government should pre- 
vail in this proceeding, the défendant conld immediately file a new 
pétition and be naturalized at the end of 90 days. The only possible 
damage the government could claim to hâve suffered would be the 
violation of its public policy. This apparently was the main ground 
on which the décision in the Peterson Case, supra, rested ; but that 
ground is no longer tenable, for Congress, in passing the Naval Ap- 
propriation Act of June 30, 1914 (38 Stat. 395, c. 130), perhaps to 
overcome the effect of that décision, bas provided for the immédiate 
naturalization of honorably discharged members of the Navy, Marine 
Corps, and Revenue Cutter Service. It is well known that until quite 
recently sailors of the United States were popularly and officially con- 
sidered to be citizens by the mère fact of their enlistment and 
service, and, but for a décision of the Comptroller denying them in- 
creased pay on re-enlistment unless regularly naturalized, it is doubt- 
ful that any spécial naturalization législation would bave been adopt- 
ed in their favor. There is no différence as to desirability between 
sailors and civilians of the same class as the défendant and a public 
policy that would admit one to immédiate naturalization may well 
be invoked in behalf of the other. 

On the wliole, the bill is without equity, and will be dismissed. 



In re McGUIGAN. 

In re SMITH. 

(District Court. N. D. New York. Mardi 24, 1910.') 

Makshaling Assets a.nd Secueities tS=>4 — ^Bankbuptcï — Peoceedings — ^Dis- 

TKIIiUTIOX OF PKOPERTY. 

A baiikrupt, who had already mortgaged his résidence, acquired other 
property subject to luortgages, i)ayinetit, of wliieh lie assumed. There- 
after he gave a second mortgage on his résidence to the mortgagee of the 
last-acquired proiierty, sulisequently selling sucli property to tliird per- 
sons, who agreed to pay tlie several mortgages, iucludlug tlie second one ou 
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his dwellitig. IlelA, that on his bankriiptcy, the bankruptcy court, being 
one of eqiiity, woukl not, on foredosure of the first morteage on the bank- 
rupt's dweliing, apply the surplus to the payment of the second mortgage, 
which had been assumed by the bankrupt's grantees, although after fore- 
closure by the second mortgagee, on failure of the grantees to diseharge 
the mortgage, such surplus would be subjeet to payment of any defieiency. 

[Ed. Note. — For other cases, see llarshaling Assets and Securities, Cent. 
Dig. § 4 ; Dec. Uig. <®=4.] 

In Bankruptcy. In the matter of the bankruptcy of Patrick F. Mc- 
Guigan. AppHcation by Edward L. Smith, as trustée of tlie bank- 
rupt, to continue an injunction against saie on foreclosure of proper- 
ty ciwned by the banlcrupt, and, on the other hand, to vacate the 
injunction absolutely and allovv a sale on foreclosure. Injunction or- 
dered on condition. 

This is an application on the one hand by Edward L. Smith as trus- 
tée in bankruptcy of the above-named bankrupt to continue an injunc- 
tion against the sale on foreclosure of certain property owned by the 
bankrupt situate in the city of Utica, and on the other hand to vacate 
the injunction absolutely and allow a sale in foreclosure. 

Henry F. & James Coupe, of Utica, N. Y., for holder of mortgage. 
P. H. Fitzgerald, of Utica, N. Y., for trustée in bankruptcy. 

RAY, District Judge. There is a slight différence between the trus- 
tée in bankruptcy and the owner of the mortgage now in process of 
foreclosure as to the amount due thereon, but there is no dispute as 
to the validity of the mortgage. The owner of the mortgage claims 
that the amount due is about $3,400 while the trustée asserts that the 
amount due is only about $3,200. There are some unpaid taxes, but 
this is included in the amount above stated. 

The mortgaged property situate in Utica and covered by this mort- 
gage sought to be foreclosed is concededly worth at least $5,000. The 
holder of this mortgage James H. McLoughlin as administrator, etc., 
of Mary F. McLoughlin, deceased, assignée of the mortgage, which 
was given to one Rosa F. Baechle July 17, 1905, to secure the sum of 
$3,CC0 is therefore perfectly secure and in no danger of loss. The 
mortgage is due, and he is entitled to his money at an early day. The 
trustée in bankruptcy can sell this property free and clear of ail in- 
cumbrances under an order of this court and give a perfect title. The 
disposition oi the surplus can await further proceedings. There are 
other facts and circumstances, however, which hâve a bearing on what 
ought to be done in the premises. 

September 26, 1911, one Herbert E. Carter was the owner of a hô- 
tel property situate in the village of Chittenango, Madison county, N. 
Y., and on that day he conveyed same to Margaret McGarry and Wil- 
liam H. McGarry, her husband, and they gave to Carter on that day a 
mortgage thereon for the sum of $2,000 which mortgage is past due. 
On the same day the McGarrys gave to the West End Brewing Com- 
pany another mortgage, covering the same property, and also certain 
real estate in Utica, Oneida county, N. Y. (not that being foreclosed) 
to secure the payment of the sum of $3,000. This mortgage is past 
231 F.— 30 
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due. November 11, 1912, tlie West End Brewing Company, in con- 
sidération of the sum, of $500, released from the lien o£ said $3,000 
mortgage the property situate in Oneida county, but the considération 
received, $500, was not applied on the mortgage, but to the payment 
of an account for béer sold and deHvered to the McGarrys. This was 
donc by agreement between the West End Brewing Company and the 
McGarrys. On the 6th day of November, 1912, Margaret McGarry, 
dien the owner of this hôtel property in Chittenango, conveyed the 
same to Patrick McGuigan, now bankrupt, in considération of the 
sum of $1, as recited in the deed, and McGuigan, in such conveyance, 
assumed and covenanted and agreed to pay with interest thereon from 
November 15, 1912, the said mortgage of $2,000, given to Carter and 
also assumed and covenanted to pay, vi'ith interest thereon from No- 
vember 15, 1912, the said mortgage for $3,000, given to the West End 
Brewing Company. The asstunption of thèse two mortgages by Pat- 
rick McGuigan was a part of the considération for the conveyance to 
him. On the same day Patrick McGuigan gave to the West End Brew- 
ing Company a f urther mortgage of $2,000, covering not only the hôtel 
property in Chittenango, but his house and lot in Utica, described in 
and covered by tlie mortgage to Rosa F. Baechle, and now owned by 
James McLoughIin, as administrator aforesaid. This mortgage of 
$2,000, given by McGuigan to the Brewing Company, thus became a 
second mortgage on the property in Utica owned by McGuigan, and 
also described in the Baechle mortgage now being foreclosed. There 
is a dispute and contest as to the amounts due on the $2,000 mortgage 
and the $3,000 mortgage given by the McGarrys, and there is no sat- 
isfactory proof as to the présent value of the hôtel property in Chit- 
tenango. 

On the 4th day of November, 1914, said Patrick F. McGuigan, now 
bankrupt, contracted to sell the said hôtel premises situate in Chit- 
tenango to Nelson Abbott and Ella B. Abbott, parties of the second 
part, in considération of the siim of $8,000, which the Abbotts agreed 
to pay, and the agreement provided that the sale and conveyance was 
made subject to the mortgage for $2,000, given by the xMcGarrys to 
Carter, then held by a Dr. Jenkins of Auburn, N. Y., and also subject 
to the mortgage for $3,000, given by the McCîarrys to the West End 
Brewing Company, and also subject to the mortgage of $2,000, given 
by McGuigan and wife to the West End Brewing Company. The Ab- 
botts agreed to assume the payment of the said three mortgages, then 
amounting to $7,000, principal. Subsequently and January 2, 1915, a 
deed was given of this hôtel property in Chittenango by the McGui- 
gans to the Abbotts, and they now own, occupy, and possess the same. 
In such deed the Abbotts assumed and covenanted and agreed to pay 
the said three mortgages as part of the considération of the convey- 
ance. The language of the assumption of the payment of thèse mort- 
gages is : 

. "The parties of tbe second part [Abbotts] hereby assume and agrée to pay, 
as part of tbe iiurcliase priée of said premises, tlie mortgages of $2,000.00 and 
«.n.OOO.OO and $2,000.00," 
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Abbott and wife paid at that time $1,000, and tbe West End Brew- 
ing Company received it. The Abbotts hâve paid about $600 on thèse 
mortgages. The first mortgage on the Chittenango property is now 
held by Frank X. Matt, the président of the West End Brewing Com- 
pany, and the other two mortgages for $3,000 and $2,000, respectively, 
are owned by that company. Abbott says he bas paid about $200 on 
the principal of the mortgages assumed by him and his wife. 

In equity and justice the Abbotts are to pay the $2,000 mortgage, 
which is nov/ a lien on the house and lot in Utica, and vvhich the piain- 
tifif in the foreclosure action is now seeking to sell. If the Abbotts pay, 
or are held to pay as they ought, then this house and lot in Utica will 
be released f roni the lien of the $2,000 mortgage and the surplus over 
and above the mortgage now being foreclosed will go to the creditors 
of McGuigan. This ought to be the resuit, and this resuit ought to be 
brought about. Just how it shall be donc and ought to be done it is 
not now necessary to détermine, but it is perfectly plain that no part 
of the value of this house and lot in Utica should be eaten up in costs, 
and it is also évident that the trustée in bankruptcy should hâve the 
control of the sale thereof ; the sale being fair and open and on due 
notice to ail concerned. The surplus after paying the mortgage held 
by McLoughlin and the taxes should be deposited in court subject to 
the détermination of the rights of the parties including the trustée in 
bankruptcy thereto. Clearly the West End Brewing Company should 
not bave it applied on their mortgage at présent for the benefit of the 
Abbotts and to the exclusion and injury of the creditors of McGuigan. 
Without 30 deciding it would seem but just and équitable that the 
West End Brewing Company should pursue its remedy by foreclosure 
against the Abbotts. If that company fails there, the surplus arising 
from a sale of the Utica property will be applicable to the payment of 
the balance of their claim. The court in bankruptcy is a court in equi- 
ty, and so far as possible should do equity. It cannot exercise juris- 
diction over the Chittenango hôtel property, but it can protect the cred- 
itors of McGuigan to an extent at least. 

Unless the trustée in bankruptcy stipulâtes the amount due on the 
mortgage held by McLoughlin as administrator and now in process of 
foreclosure, the foreclosure suit pending may proceed to judgment 
for the purpose of ascertaining and determining the amount due on 
such mortgage. If such stipulation is made so that there is noi dispute 
between the trustée in bankruptcy and the administrator, then the 
plaintiflf in the foreclosure action is absolutely enjoined and restrained 
from taking further proceedings in such foreclosure, but the trustée in 
bankruptcy is directed to at once advertise the Utica property so mort- 
gaged for sale on 10 days' or two weeks' notice to be extensively given 
and to sell the same free and clear of ail liens and incumbrances, and 
from the proceeds pay to the plaintiff in the pending foreclosure ac- 
tion the amount due on such mortgage, with interest to the date of pay- 
ment, and from the proceeds of sale he will also pay ail taxes due and 
unpaid assessed thereon. The question of the payment of costs in the 
foreclosure up to this date is reserved for further considération. The 
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balance of tlie proceeds of such sale will be deposiled in one of tbe 
depositories of this court by the said trustée in a spécial fund, taklng 
the place of the real estate sold and the rights of the parties therein, 
and thereto will be hereafter settled and dctcrmincd. 
There will be an order accordingly. 



LINCOLN COt'NïY v. COAST BIUIXJE, CO. et al. 

(I.)iKtiiet Court, D. iloutaim. Murch 31, l'JlC.) 

No. 395. 

1. BiîînGics <S=320(4) — Liaciijïy ok Contkactor — L'ndermined Pier — Con- 

jectural Deptii. 

Where, in an action by a county against tiie contracter and its surety 
to rocover for tlie loss of a tii'iiti;e, alie;ie(i to liave collapsed throusli tlie 
faiiure of tlie contraetor to l)uil(l the centt'r ])icr acconling to contract, it 
was established tliat tlie ])iei' \\iis underuiincd by tlie curient and fell be- 
caiL^e of tlie faiiure to (lri^•e tlio iiiles to refusai, défendant could not escape 
liabillty on the sround tliat, tlie utiderminins having refilled, Its extent 
couid not be definitely known, and that tliei-efore, for ail that appeared, the 
piles luight hâve heen underniined if .sunli to any depth; such theory be- 
ing mère conjecture. 

[Ed. Note. — For other cases, see Bridges, Dec. Dig. <S^2()(4).] 

2. Evidence <S=3CÎ) — Bridge Contract — Lawful Performance — Pkesumf- 

TION. 

In an action against a bridge contraetor and its surety to recover for 
the loss of the bridge through iniproper construction, défendant surety 
could not escajie liability on tbe ground that, the bridge being across a 
navigable streani, and tliere being no proof of the ap])roval of tlie phiiis 
and spécifications by the Secretary of War, as re<]uired liy the act author- 
izing the bridge, the contract did not take offect, but the bridge wa.s un- 
lawfully built, excusing the surety l'roni liability, siuce the necessary up- 
proval will be presuined. 

[i:d. Note. — For other cases, see Evidence, Cent. Dig. § 00; Dec. Dig. 
<Ê=C9.] 

3. Principal and Siieety <©=390 — Contract — Unlawful Performance — 

Discharge. 

Assuming that the contraetor had unlawfully built such bridge without 
securing the necessary apiu'oval of the Secretary of War, liis surety 
would not be thereby discharged in tlie absence of acquiescence by the 
county in sucli illégal performance, since a surety engages that the prin- 
cipal will lawfully perforni. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. § 140 ; 
Dec. Dig. <2=90.] 

i. Principal and Surety <®=>159 — Contract — Unlawful Performance — Ac- 
quiescence — ^BURDBN OF PrOOF. 

The burden of proof was on such surety to show that the county ac- 
quiesced in the unlawful act of the contraetor in building the bridge with- 
out the approval of the Secretary of War. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. §§ 
428-435 ; Dec. Dig. <S=159.J 

<@=)For other cases seesame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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5. Principal and Surety <g=161 — Contractor's Bokd — Illégal Payments — 

DiSCTIARGE. 

The tact that tlie county uiade paymeiits to the contractor out of order, 
or tliat such payraeiits were anticipated, did not in itself show a substan- 
tial departiire from the (•ontract discharging the surety. 

rK,d. Note. — For other cases, see ITincipal and Surety, Cent. Digr. §§ 85. 
4;«)-44], ; Dec. Dig. <S:=3l61.] 

6. Bridges <S=^2()(5) — Acceptixc; Bkiuge — Defects — Waiver. 

Tlie acceptaiice of such 1)rid;.;e by the county waived ail the contractor's 
defaults discoverablc by reasonable inspection, but n*t defects not so dis- 
coverable. 

[Ed. Note.— For other cases, see Bridges, Cent. Dig. §§ .'50, 40; Dec. Dig. 
€=^20(5).J 

7. lÎEIDGES iS;=20{0) — BlJEACII OF CONTRACT — IjOSS OF BRIDGE. 

Where the collapse of such bridge left standing only the shore pier and 
approaches, the loss was total, entitling the connty to the coutract price 
paid for the bridge, and it was not the county 's duty to incorporate such 
remaining portions into a new bridge in mitigation of damages. 

I Ed. Note.— For other cases, see Bridges, Cent. Dig. § 46 ; Dec. Dig. <S=^ 
i;0(6).J 

At Law. Action by the County of Lincoln against the Coast Bridge 
Company, a corporation, and another. Judgment for plaintiff. 

J. B. Poindexter, Atty. Gen., W. H. Poorman, Asst. Atty. Gen., Jas. 
M. Blackford, Co. Atty., of Libby, Mont., and Sidney M. Logan, of 
Kalispell, Mont., for plaintiff. 

Gunn, Rasch & Hall, of Helena, Mont., for défendants. 

BOURQUIN, District Judge. Action by a builder of a bridge 
against the contractor's surety. Défendants' objection to any évidence 
"for the purpose of the record, * * * simply a formai matter," 
no defect in the complaint being pointed out, was overruled as of a 
class disfavored, in that it tends to defeat justice rather than to pro- 
mote it, the court stating if the complaint was defective, amendment 
would be allowed. If necessary, amendment is deemed made to con- 
form to proof. 

Tlie complaint is that the contractor, the Coast Bridge Company, 
failed to perform its contract, in that it did not drive the center pier 
piles as required by spécifications, and because of which the pier under- 
mined and with the bridge fell. The answer is of déniais only. The 
structure was a highway bridge of 18-foot floor width and two 220- 
foot spans, supported by a center pier. It was at Rexford, Mont., and 
over the Kootenai river, a swift mountain stream over 400 feet wide, 
the water stages varying in depth from 12 to 30 feet. 

The contractor agreed to provide "ail material, labor and other 
things of every description" to build the bridge "in good workmanlike 
and substantial manner * * * so as to make it a perfect bridge 
according to the plans and spécifications" furnished by it. Thèse 
plans were indefinite in the matter of the depth of the center pier, ex- 
tent of concrète, and whether or not piles would be used therein, the 
contractor leaving "that open to be detemiined after" excavation 

^=:>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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The spécifications provided that ail piers would "be sunk to the éléva- 
tion called for on the plans," and "piles shall be driven inside if so 
ordered by the engineer"; that piles would be round, not less than 12 
inches at the larger end and 9 at the smaller, and of the "length called 
for on the plans," though the contract, of which the spécifications were 
a part, stated the length "shall be specified and deterniined by the coun- 
ty er its représentative"; and that the piles would be shod and ringed 
if necessary, and driven with a hammer of not less than 2,000 pounds, 
and under the last blow falling 20 feet, the pénétration not to exceed 
one-half inch. 

Références to "the engineer" are ambiguous, save in one instance 
to "the local engineer." If construed to import the builder's engineer 
(though thèse were the contractor's spécifications), there vvas no stipu- 
lation obligating the builder to secure an engineer. It was optional, 
and the builder secured none. For the center pier the contractor ex- 
cavated about Sy^ feet deep in sand and gravel. Its superintendent 
testified the bottom was then tested with an inch pipe and a maul and 
by four piles 8 inches square, which were driven until destroyed, "prob- 
ably 4 feet" deep. He ordered like piles 22 feet long, and 62 of them 
were driven, it would seem, to depths varying from 3 feet 5 inches toi 
3 feet 11 inches. 

When the driving comnienced the water was about 18 feet deep, and 
gradually rose, each pile being driven until its top was practically at 
water level. They were not ringed nor shod, and broomed little, if 
any. Around and upon them the concrète center pier was constructed. 
About six months later the water undermined the pier, so that it over- 
turned and the bridge fell. A diver found that about 16 piles at the 
downstream end of the pier were intact, the others having been shear- 
ed ofï. Without further detailing the évidence and conflicts in facts 
and opinions, the finding is that the piles were not driven in accord- 
ance with the contract and to refusai, and that because thereof the 
pier and bridge fell. 

[ 1 ] It is probable as urged by défendant that thèse smaller piles 
would not endure driving strictly as specified. But for ail that appears 
the builder did not order them, and their use was the contractor's 
choice. Even if maintainable that the builder had knowledge and ac- 
quiesced, in that one of its board of commissioners at least saw the 
piles after they were driven, it had no knowledge that they were not 
driven as nearly as possible in accordance with spécifications and to 
refusai. And Ihis view of the piles was from the falsework, nothing 
appearing that it sufficed to and did disclose smaller piles had been 
driven. Furthermore, the board member was in substance told b}"^ the 
contractor's superintendent that the piles had been driven 7 feet and 
to refusai, and so satisfied. Since the undermining refiUed and its 
extent is not definitely known, it is urged that it may bave been so 
great that in any event the resuit would hâve been the same. The fail- 
ure to drive the piles to refusai is a sufficient and reasonable cause for 
the destruction of the bridge. It is clear the undermining was so 
great that thèse piles could not resist it. That it might also bave been 
so great that thèse piles, driven to whatever unknown depth, would 
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have been refusai could not hâve résistée! it is mère conjecture and 
not permissible. 

Curiously enough, défendant introduced évidence, and contends that 
the excavation for the pier should iiave been deeper and no piles used ; 
that the damage is due to defective plans and poor engineering, To 
concède it would not seem to better defendant's case, for the contractor 
was responsible for both plans and engineering. And if necessary, the 
complaint would be deemed amended to conform to this contention 
and proof, involving no change in the cause of action, but only in the 
particulars thereof. 

[2-4 j The contract provided it would not take effect until Congress 
authorized the bridge, and the War Department approved the plans 
and spécifications. Congress authorized the bridge (see 37 Stat. 71) 
to be built in accordance with Act March 23, 1906, c. 1130, 34 Stat. 
84 (Comp. St. 1913, §§ 9961-9968). This latter act provides that a 
bridge over navigable waters authorized by Congress, shall not be 
built until the plans and spécifications have been approved by the Sec- 
retary of War and the Chief of Engineers. Violation of the act is a 
misdemeanor punishable by fines, and the bridge may be removed. 

For the purposes of this case the contract and acts of the parties 
suffice to establish that Kootenai river is navigable. There is neither 
allégation nor direct évidence that the approval aforesaid was secured. 
Because thereof défendant urges that tbe contract did not take effect, 
that the bridge was built unlawfully, and that the surety is not lia- 
ble. The contract was lawful; and, since it bas been performed, it 
must be presumed it was, as it could be, lawfully performed — that the 
contingency happened (the necessary approval) upon which it was to 
become effective. Then, too, so far as this action is concemed, the ob- 
ligation to secure such approval, if not more, was as much the con- 
tractor's as the builder's. The former could not lawfully perform its 
contract prior to approval. A surety engages its principal will lawful- 
ly perform. And if the latter unlawfully performs its contract, the 
surety is not discharged unless the builder knew of and acquiesced in 
such unlawful performance. And upon the surety is the burden to 
prove this. 

[5] It is admitted payments were made to the contractor "out of 
the order" of the contract, and were "anticipated" ; but this does not 
serve to show that substantial departure from the contract which alone 
may discharge a surety in that it may injure him. If the payments 
were made out of the order stipulated, it may be the contingencies up- 
on which payments were due happened out of the order anticipated, 
and that the payments were properly made. Again, county warrants 
seem to have been referred to as payments, and it does not appear 
when the money was paid or the warrants even delivered. 

[6, 7] The builder accepted the bridge. This waived ail the con- 
tractor's defaults discoverable by reasonable inspection, like failure 
to paint the completed bridge (which, however, does not appear to have 
been of the contract), but not those not so discoverable, like the de- 
fective piles. For the latter, but not the former, the surety is liable. 

There remains but the amount of damages. The contract price paid 
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was $29,345.40. The bond is in the sum of $30,000. Of Ihe bridge the 
shore piers and approaches alone remain. The connty bas not re- 
built. It inay not. It would not seem bound to do se and to incor- 
porate thèse remnants to mitigate damages. Under the circumstances, 
such action well may be imprudent and impracticable. It.s right is to 
refrain or to build of a new design and materials. See U. S. v. Fidel- 
ity Co., 236 U. S. 526, 35 Sup. Ct. 298, 59 L. Ed. 696; 3 Sutli. Dan:!- 
ages, § 699. The loss is total. Any salvage is the contractor's. 

Plaintiff does not claim or suggest it is entitled to interest, and the 
judgment will be for the contract price paid and costs. 



CONSTANTINE & nCKEHING S. S. CO. v. WEST IXDIA S. S. CO. et al. 
(District Court, S. D. New York. July 14, 1914.) 

1. SiiipriKG <®=35S(;>) — Time Chartek — Delat im Redeliveby — Damagks. 

Wbere tliere is delay in redelivery of a sl)ip after tlie e.xpiration of a 
tinie charter in us.seHsiiig damages, tlie owiier is entitled to the best goint; 
rate from the place of delivery. That rate, howe^er, is not necessarily the 
hishest that eould hâve beeu obtalned for an outbound cargo: but, as 
affecting such rate, it is proper to take into considération the position in 
which the sliip would be left at tlie end of the outward voyage wlth re- 
spect to sec-uring another cargo. 

[Ed. Note. — For other cases, see ShipiJing, Dec. Dig. cg^^ôSi;}).] 

2. SniPPT.NQ ©=358(3) — ]nji;ky to Vessei. by CiiAiîTEiiER — Damaoes. 

Findings of a conunis.sioiier as to damages recov(ïral)le by the ownor of 
a vessel for injury by groun<ling, due to tlie fault of a cliarterei', re- 
viewed. 

[Ed. Note. — For other cases, see Shipping, Doc. Dlg. <®=35S(o).] 

In Admiralty. Suit by the Constantine & Pickering Steanish.ip Com- 
pany, owner of the steamship Kingsvvood, against the West India 
Stearaship Company for breach of charter, impleaded with the S. W. 
lîonsall Timber Properties. On exceptions to commissioner's report 
awarding damages. Exceptions overruled. 

For prior décision, see 199 Fed. 964. 

The steamship Kingswood was charterod from lier owners, Constantine & 
L'ickeriiig Steamship Company, by the West India Steauisliip Company at tlie 
rate of £650 per calendar nioiith. The charter provided for redelivery at a 
United States Atlantic or Gulf port. The terin of hire ended at 7 p. m. on 
April 10, 1912, and the vessel was not redelivered to the owners in a United 
States poit, until 3 p. m. ou INIay 9tli foUowiiig. She was used by the West 
India Steamship Company during this overlap perlod of 28 days and 20 
hours in the West India trade, in which trade she had been employed by the 
charterer. The market rate for steamera had risen sinee the charter was 
niade, and the market rate for the Kingswood during thèse 2S days and 20 
hours. If employed in the West India trade with redelivery in a United States, 
Atlantic or Gulf port, was £875 per month. If the steaiusbip were employed 
on a voyage from a United States port to an J'^iiglish port the charter party 
rate was £1,175 per mouth. The reason for tins différence was that suli- 
stantially the entire prolit in a trlp to ICurope lay in tlie voyage eastward : 
the testimony being undisputed that vessels were frequently brought back from 

<S=:»Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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Europe in ballast. Consequently a rate to Europe was exacted sufflciently 
large to cover ttie expeose of bringing tlie vessel back in ballast 

John M. Woolsey, of New York City, for libelant. 
Clarence Bishop Smith, of New York City, for respondent West 
India S. S. Co. 

LEARNED HAND, District Judge (after stating the facts as 
above. [ 1 ] Upon the damages for delay the point is this : Where there 
is delay in the surrender of the ship at the end of a time charter, or 
an "overlap," so-called, whether in assessing damages the best going 
rates of hire may be taken at the place of delivery without regard to 
the position in which the ship wonld hâve left at the termination of 
the fixture. Freights were very high, going eastward, at the time of 
delivery required in the charter, owing to an English coal strike ; but 
they were low coming west. The commissioner declined to give as 
damages the high eastward hire, without considering the position of 
the ship when she arrived in England, but thought that the low rates 
upon a return more than offset the advantage, even on the libelant's 
figures of the profitable voyage eastward. He consequently concluded 
that the best offerings available at the time fixed for delivery were in 
the West India trade, and he assessed damages on that basis. 

Two points arise: Is the principle right? Was its application cor- 
rect? Damages, are, of course, meant to make whole the party in- 
jured. The efïort hère should be to produce, so far as nioney can, the 
same resuit as though the Kingswood had been delivered at 7 p. m. on 
April 10, 1912, instead of May 9th, at any United States Atlantic, or 
Gulf port, excluding Key West. The owners could in that case hâve 
employed her upon several kinds of ventures, European and West 
Indian, and it is f air to allow them the most profitable. Damages based 
upon any particular employment, however, présuppose that it is, rea- 
sonably certain which of ail possible employments vvould hâve been 
chosen. Hence it involves a considération of the motives which vvould 
hâve operated at that time and place to détermine the choice between 
open possibilities. It is, therefore, not only proper, but inevitably 
necessary, that the négative considérations should be regarded as well 
as the positive. If the owners were seeking for the most profitable 
employment, it is, of course, at once apparent that their choice would 
hâve been influenced by the position of the ship when the first voyage 
was completed. It was asked : How far may this inquiry go ? The 
answer is that the court, in deciding what would hâve been the own- 
er's choice between offerings, must extend its view just so far as, and 
no further than, the owners might be reasonably expected to fore- 
cast the future. 

The principle being correct, it remains to apply it. Upon the libel- 
ant's own figures the profit upon an eastward voyage was £29.9.5 per 
diem. The time rate in the United Kingdom was 4/6 on a dead weight 
basis, which made a net profit of £8.14.9 per diem. On a calculation 
(Exhibit JJ) of a voyage from Norfolk to London River and thence 
on time charter to a South American port, the total being 86 days, 
Cox, the respondent's witness, puts the net at £1,496.9.5, a little less 
than if she had been employed in the West India trade for the same 
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tirne on the basis allowed by the commissioner and at going rates. 
The libelant also mentions fixtures for rate charters ont of the United 
Kingdom, some to South American ports, ranging from 8/3 to 15/9; 
but thèse mean nothing, without some calculation of the tinie which 
they would take, and offer no basis for comparison. Indeed, if Cox 
is to be believed, it was cheaper in January, 1913, to briug over a 
ship in ballast than to accept any of the rate charters offering at the 
time for South American ports, though thèse vvere in every case higher 
than the offerings in May, 1912 (Exhibit FF). Thus 1 may safely lay 
out of considération the rate charter ofiferings ahogether, upon the 
uncontradicted testimony. Yet it is not necessary to prove that tlic 
ship must hâve come back in ballast, notwithstanding the rate charters. 
The point is that the bbelant (iid not show that the coal voyage would 
hâve been more profitable from the owner's standpoint than the West 
India trade. As \ve hâve no basis of comparison but the 4/6 time 
charter in dead weight, and as that results to the slight advantage of 
the commissioner's basis, I can see no reason to suppose that he was 
mistaken. The owner's actual décision to accept a coal charter is, of 
course, not conchisivc. 

I do not understand that the finding of the commissioner as to the 
probable earnings in the West India trade are questioned. This mat- 
ter I bave thereîore not considered. The exceptions are overruled, 

Grounding Damages. 

[2] On the other hand, it seems to me that in the matter of tlic 
grounding damages the commissioner bas placed upon the libelant a 
burden of prool rather too severe. The testimony is uncontradicted, 
which was, to be sure, to be expected, and it has been already found 
that the ship took the ground for 24 hours from the evening of No- 
vember 7th. During a part anyway of this time it was blowing heavily,, 
and there is some testimony that the ship rocked as she lay. The of- 
ficers ail found her injured in the bilge tanks when she got ofif. The 
two surveyors who' examined her four months later corroborated their 
conclusions. Each thought the bilge keel and fore foot damage was 
caused by grounding, and I agrée with them. I find it very hard to- 
see how any ice to be found in the Hudson river could damage the 
fore foot and bilge keel of such a vessel, eight feet under water. As 
there is no such ice, one must assume that she rode it down under 
her as she forced her way through. There are Newfoundland boats 
built to ride upon ice this way, like Great South Bay "scooters" ; but 
the lines of an ordinary vessel would not, I should suppose, permit it. 
In any case, the uncontradicted testimony of disinterested experts 
ought not, I think, to^ be disregarded, even though Murray was not so 
positive as he might hâve been upon bis cross-examination. 

The rudder damages are most perplexing. The oflâcers seemed to^ 
think that the damages came from the bending of the pintles while she 
was aground. The surveyors' theory was that sand had got in, which 
h ad eut and worn the bushings, which made a tight journal or bearing 
for the pintles. This was the reason for the repairs. The testimony 
is very uncertain as to whether a»y sand actually did get in ; apparently 
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nearly ariything might get in, and it would seem pretty obvious tliat 
mère friction must in time wear down the bushings. There is no 
évidence that any sand actually did get in, and, as I hâve said, the 
officers' theory contradicts that source of injury. I remain, after 
:going over the testimony twice, in some doubt as to the cause of the 
rudder damage. I think, as the commissioner saw the surveyors and 
may hâve been controlled in part by their apppearance, that I should 
not disturb his findings upon that item. 

The next item is for hauHng the shaft and one day's dry-docking, 
at eight cents. The shaft hauHng may hâve been for examination of 
the grounding damage, but when hauled a new tail shaft was put in, 
and I cannot think it is fair to give the ship the benefit of that outlay 
when it went to the renewal of a worn-out part. The total expense 
would hâve been about $378, but it was reduced to $325. The hauling 
represents, as I figure it, about $195, leaving $130 for dry-docking. 
On this the grounding repairs as I hâve found them may fairly carry 
$40. The commissioner's findings appear fair enough for the other 
items, making $452 in ail, together with the overlay charges. As I 
hâve not allowed for the rudder repairs, it may change the time which 
should be allowed. Presumably the repairs to the rudder went on 
with those to the bottom, and, if so, no déduction should be made, and 
the allowance will be $665.18; but the time taken for the bottom re- 
pairs will control, and the item must be left open pro tanto for agree- 
ment. Interest will be allowed on the total allowance, when fixed, 
from the date of payment. 



BROWN BROS. CO., Limited, y. SMITH BROS. OO., Limited. 

(District Court, E. D. Louisiana. January 17, 1916.) 

No. 1806. 

1. Bankkxiptct <®=s2]0— Jubisdiction of Coubt— Lien on Fund. 

A court of bankruptcy ha.s jurisdiction over a elaim of a lien on the fund 
In the possession of the court, and the proper remedy is by ancillary bill 
filed In the bankruptcy proceedings, not by separate suit. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321-323 ; Dec. 
Dig. <S=210.] 

2. Bankkuptct i®=»188(3)— Liens— Teust Ex Maleficio. 

Where the bankrupt had transferred to a bank, as collatéral securlty for 
a note, ah account against the buyer of coffee shipped on an open bill of 
lading, which, together with the Invoice, was dellvered to the bank, and by 
It transferred to the buyer, with a request to remit directly to the bank, 
but the buyer by mistake remitted to the bankrupt, which, then being In- 
solvent converted the money to Its own use, a trust ex maleficio was creat- 
ed, which gave the bank a lien on ail of the assets of the bankrupt 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §S 270, 295 ; Dec. 
Dig. <S=>188(3).] 

i. Bankbuptct <S=>188(1) — Liens — Particular Funds. 

The fact that the bankrupt deposited the partlcular money recelved from 
the buyer in another bank and checked it ail out before the trustées were 
appointed, so that none of it came into their hands, doea not defeat the 

.^— >j<or oUier cases see same topic & KEY-NUMBKR In ail Key-Numbered Disesta & Indexes 
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bank's right to a lien on the other assets, whleh did come Into the trustée'» 
liands, and whlch were more than suffielent to pay the clalm. 

[Ed. Note.— For other cases, se Bankruptcy, Cent. Dîg. §§ 2SG-2S9, 291, 
293, 294; Dec. Dig. ©=? 188(1).] 

4. Bankruptcy <s=3l88(l)— Lien of Trustées— Propebtt of Tiiird Peusons. 

Bankr. Act July 1, 1898, c. 541, § 47a, 30 Stat. 557, as ninended by Act 
June 25, 1910, c. 4-12, § 8, 36 Stat. 840 (Comp. St. 1913, § 9(531), giving the 
trustées the lien of a créditer holding an uusatisfled judgment, does not 
defeat the lien of the bank, slnee such créditer could net attaeh tlie proiv 
erty of third persons accldentally coming into the debtor's haiids. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 286-289, 291, 
293, 294 ; Dec. Dig. <g=5l88(l).] 

5. Bankruptcy ®=»3G4 — Lien— Estoppel— Receipt of Dividend. 

ïhe receipt, by one havlng a lien on the ftmds in the hands of trustées 
In bankruptcy', of a dividend on a clalm including that for wliich the lien 
Is claimed, does not estop the claimant from thercafter asserting its lieu, 
subject to déduction for any dividend received on the aniount of the claim 
secuied by the lien. 

[10(1. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 485, 504; 
Dec. Dig. <S=:»3fi4.] 

6. Carriers <©=>r)(!— 1!ii,i. of Lading— Transfeb— CoT.i.ATERAn Security. 

Wbeie a seller, as collatéral security for a note, transferred to the holder 
the bill of lading and Invoice for goods sold, to euable It to receive the 
purchase price thereof, the aecount vi-as trausferred absolutely; the seller 
retaiuing no contingent interest in It. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. | 1C8; Dec. Dig. 
®=>56.] 

T. Carriers <S=>58— Bit,i. of Ladino— Pledge or Account— Notice. 

A noticH? given by a bank, to which the seller had transt'erred a Wll of 
Inding and invoice, to the buyer that remittanee was to be marie directly 
to the bank, is substantially the sarne as notice to the buyer that the ac^ 
count had been pledged. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §| 179-190; Dec. 
Dig. <3=5S.] 

In Bankruptcy. Proceeding by the Brown Bros. Company, Lim- 
ited, against tlie Smith Bros. Company, Limited. On exceptions by 
the trustées to a report of the master granting the pétition of the 
Commercial-Germania Trust & Savings Bank to require the trustées 
to turn over to it a fund in their possession. Exceptions overruled, 
and judgment for petitioner. 

Merrick, Gensler & Schwarz, of New Orléans, La., for appellants. 
Charleton R. Beattie, of New Orléans, La., for appellees. 

POSTER, District Judge. In this matter the Commercial-Ger- 
mania Trust & Savings Bank filed a pétition, praying that the trus- 
tées turn over to it a fund of $4,153. Issue was joined, and the mat- 
ter was referred to Hon. William A. Bell, référée, as spécial master. 
There was an exception to the jurisdiction of the court, on the theory 
that petitioner should file a plenary suit, and could not intervene in 
the bankruptcy proceedings. By waiver and agreement the question 
of jurisdiction was also submitted to the master. In due course the 
master fîled his report, stating the case and reviewing the law, and 
found in favor of the petitioner on the question of jurisdiction and 

<g=3For other cases see same toplc & KEY-NDMBER in ail Key-Numbered Dlgests & Indexes 
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also on the merits. The trustées hâve excepted specifically to his 
findings, but I do not consider it necessary for the disposition of the 
case to review the exceptions in détail. 

[1] The exception to the jurisdiction is not well taken and was 
properly overruled. The fund upon which the petitioner claims a 
lien is in the possession of the court, and it would for that reason 
alone hâve jurisdiction, and the proper and most convenient method 
is by ancillary bill filed in the bankruptcy proccedings. 

[2,3] The facts are substantially as foUows : On May 28, 1913, 
the bankrupt executed a demand note, and as collatéral security as- 
signed to the petitioner an account against J. S. Brown & Bro. Mer- 
cantile Company, of Denver, Colo., arising from the sale of 263 bags 
of coffee. The coflfee was shipped on an open bdl of lading, which, 
together with the invoice, was turned over to the bank and trans- 
ferred by it to the piirchasers, with request to remit direct to the 
bank. When the bill became due, Brown & lîro. Company by mis- 
take remitted the amount of the invoice direct to the banl;rupt, which 
was even then insolvent. The bankrupt received the remit! ance, said 
nothing about it to the bank, and deposited it in another bank. The 
same day it was checked out and used to pay the debts of the bank- 
rupt, causing an overdraft in that bank. At the time of bankruptcy 
there were no funds in that particular bank to the crédit of the bank- 
rupt, but, on the contrary, there was a débit. The trustées therefore 
contend that the fund never came into their possession. It is shown, 
however, that large assets, of wdiich the cash alone was $177,143.15, 
more than ample to pay the claim, came into the possession of the 
trustées after their élection. 

In my opinion, it is immaterial whether the identical money re- 
ceived from Brown & Bro. Company actually went into the possession 
of the trustées; the fund was clearly traced into the possession of the 
bankrupt, and there was an ample amount of other moneys to make it 
good. The bankrupt, when'it parted with the cofïee, received the 
value thereof, and there was no change in amount of assets. When 
it received payment direct from Brown & Bro. Company, and wrong- 
fully converted the money to its own use, this amount entered into 
and became part of the assets subsequentiv passing to the trustées, 
and a trust ex maleficio was thereby created, by virtue of which the 
petitioner has a lien on ail of the assets of the bankrupt, whether 
money or other property. 

[4] The trustées further contend that by virtue of the amendment 
of 1910 (section 47a), giving them the lien of a creditor holding an un- 
satisfied judgment, they are in a superior position to the bankrupt 
itself with regard to the fund, in the event it should be held thev re- 
ceived it into their possession. With regard to this, it is of course 
clear that a creditor holding an unsatisfied exécution could not attacli 
the property of a third person accidentally in the possession of the 
bankrupt, and therefore it is equally clear that with regard to this 
fund the trustées take nothing by the amendment. 

[5] It is also urged that, as petitioner has received a dividend as 
a creditor on a claim including this debt, with other accounts, and 
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the sum lias been paid out of assets including the fund hereîn claimed, 
it is estopped to set iip any rig-ht or title to the said fund. The trus- 
tées hâve lost nothing by the other daim. Petitioner should not be 
estopped by any action on its part in receiving dividends as a créditer, 
though of course there sliould be a déduction of any dividend based 
on the amount herein claimed. 

[6, 7] The trustées make the point that petitioner sets out that it 
purchased the invoice, while the facts show that the account was 
pledged as collatéral security of a note. They also say that as a 
pledge it is technically defective for want of notice of the pledge to 
the debtor. Under the facts of the case, there could be no doubt 
that the accotmt was transferred to the bank absolutely and irrevoca- 
bly, the bankrupt retained no contingeht interest in it, and it was not 
contemplated the note would be taken up, except by the remittance 
from the debtor. The notice given to the debtor that the remittance 
was to be made direct to the bank was substantially the same as noti- 
fying it that the account had been pledged. 

The exceptions to the master's report will be overruled, and there 
will be judgment in favor of the petitioner in accordance with thèse 
views. 



BQUIÏABI.li: 'ri!T;ST CO. of NEW YORK v. WESTERN PAC. RY. CO. 

(District Court, N. D. Califonila, Second Division. Fcbruary 21, 1916.) 

No. 109, In Equity. 

1. Courts ©=3520 — r'KroKiTï of .Tubisdictiox op Sub.ject-M.\ttee — Protec- 

tion BY Inju-xction. 

A court of equity nuiy iiïwuys control tlie parties of wlioin it lias ac- 
quired jurisdietion in a suit, Ijefore it for tiie purpose of protecting its 
jurisdiction of tlie subject-matter of tlie eontroversy from being in any 
wise interfered witli or jeopardized, and an order to tliat end, althougli 
it may intiirectly arrest, througli a party, the prosecution of an action in 
another court, is not an invasion or interférence witii tbe jurisdiction of 
the latter tribunal. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1449; Dec. Dig. 
©=3526.] 

2. Courts <©=>52(> — Pbiority of .luRiaMCTioN — Protection by Injunction. 

A court of e(piity wldoh has, tlirough its receivers, taken iwssession of 
the property of an insolvont corporation at suit of creditoi-s lias tlie right, 
and it is its duty, to retain and protect its prior ,1urisdiction for the déter- 
mination of ail matters es.sential to tlie full, final, and complète adminis- 
tration of tlie property and rlghts involved, and will to tliat end enjoiu 
any party before it from pro-ceeding in another jurisdietion to ti-y any 
question so coimected with tbe eontroversy, or invoiving any of the rights 
concerned in such way as to interfère with its primary jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1449 ; Dec. Dig. 
©=526.] 

3. Courts iS=52G — Priouity op Jurisdiction — Protection by Ix.tunction. 

Défendant railroad eonipany entered into a iiumber of contraets to 
which the Denver & Rio Grande Railroad Company and other railroad 
companies were parties. Thèse contraets eoiitained provisions by wliicli 
advances were to be made to défendant for tbe completion and equipmeut 
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of its road, in considération of reciprocal coveriants and mutual traffie 
agreements whieh tlie parties, respeetively, were given the right to specif- 
ieally enforce. The Denver Company agreed to advanee money necessary, 
In addition to defendant's net earnings, to meet interest and sinking fund 
payments on its bonds. At tlie same time a mortgage was executed by 
défendant secnrlng the bonds which covered the contracts, and the trus- 
tée was authorized to enforce the same for the benefit of the bondholders. 
Tlie trustée brought suit to foreclose the mortgage, and receivers were 
appointed for ail of the mortgaged property. Hcld that, the mortgage 
and contracts, having been executed at the same time and as parts of the 
isame transaction, were to be construed together ; that^ the foreclosure 
suit brought ail of the contracts within the jurisdiction of the court for 
the détermination of the reciprocal rights of the parties thereunder ; that 
complainant would be enjoined from maintainlng a suit in another juris- 
diction to enforce separately the agreement of the Denver Company to 
make advances for interest and sinking fund payments. and incidentally to 
require an accounting of earnings by défendant, but that complainant 
would hâve leave to bring into the suit as parties ail parties to the con- 
tracts whose interests mlght be aft'eeted. 

[Ed. Note. — Ifor other cases, see Courts, Cent. Dlg. § 1440; Dec. Dlg. 
®=>526.] 

In Equity. Suit by the Equitable Trust Company of New York 
against the Western Pacific Railway Company. On order to show 
cause why complainant should not be restrained from further pros- 
ecuting a dépendent suit in the District Court for the Southern Dis- 
trict of New York. Order of injunction granted. 

The matter before the court grows out of an order heretofore made in the 
above cause, requiring the plaintifC herein to show cause why it should uo( 
be restrained from further prosecuting a certain action brought by it lu the 
District Court for the Southern District of New York. 

The record is voluminous, but the material facts underlying the order niay 
be thus summarized: The plalntifC heretofore, in March, 191.5, In its capacity 
as successor to the Bowling Green Trust Company, the original trustée under 
a first mortgage or deed of trust made by the défendant, a California corpo- 
ration, to secure an issue by it of $50,000,000 In bonds, filed its bill in this 
court, alleging the insolvency of the défendant and its default in the payment 
of interest on its bonds, and praying a foreclosure and sale of the mortgaged 
property, and the appointment of a receiver to take charge of the road peud- 
ing litigation and the marshaling of the assets of the insolvent. Thereupon 
the court made its order appointing two receivers to jointly take possession of 
the property of the corporation, consisting of its railroad and other property 
of every character, Including ail contracts, choses in action, accounts, claims. 
etc., with full and ample powers to operate the road, manage, conserve, and 
realize on its property, and to that end to sue for and enforce any and ail 
rights existing or arising thereon, or flowing therefrom, and to défend any 
actions brought involving said property, or any part thereof, and restraining 
any and ail persons from in any wise disturbing or interfering with the pos- 
session or control of the receivers in any way. Under this order, the receiv- 
ers at once qualifled and took pos.session and control of the property, cntered 
upon its management, and hâve since contlnued to operate it under the direc- 
tion and supervision of this court. 

Of the property of the défendant thus committed to the care and control 
of the receivers were a large number of contracts and obligations theretofore 
entered Into by and on behalf of the défendant, and still subsisting, between 
it and other corporations, including the Denver & lilo Grande Railroad Com- 
pany, the Rio Grande Western Railway Company (and its successor), the Sait 
Lake City Union Depot & Railroad Company, the Missouri Pacific Railway 
Company, the Utah Fuel Company, and certain trust companies, such contracta 
Involving intricate and complicated relations between the contracting parties 
and aifecting the management, opération, and control of the property of this 
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défendant, and that of the otlier parties thereto as a rcsult of the i-cciprocal 
eoveuants and niiitual obligations and duties created by their ternis. 

ïliree of tbese contracts, known in tlie annals of the défendant and in tliese 
proceedings as contracts A, B, and C, were, in pursuance of a preliuiinary 
contract entered into bctween tlie Denver & Rio Grande, tlie Rio Grande W»>st- 
em, and tliis défendant, exeeuted conteuu^oraneously witli tlie mortgage in 
suit, and, by the ternis of the latter instrument, and those of the soveral con- 
ti'aots as well, were pledged and couveyed under the niortgage with the pliys- 
ical propertles of the défendant as security for the bonds which it was giveii 
to secure. 

As evidencing the nature of the considération moving the exec^ution of 
thèse particular contracts, and the relations and obligations created by theii- 
mutual eoveuants, their several provisions inay be generally stated, especially 
as they bear inore or less directly upoii the niatter presented for considération, 
(lontraet A was between the Rio Grande Western and this défendant as tirst 
and second parties, rospectively, and the trustée under the niortgage as third 
party. It recites the fact that the Western Pacific was tlieu under construc- 
tion, "and will be of great advantnge and beuefit" to both tirst and second 
liarties "as a part of a main artery of transporta tion for Pacific Coast ti-atfù; 
between San Francisco and points in Colorado and east thercof," and that the 
(irst party "for tlie purposcs of tliis agreenieut, controls substa,ntially ail of 
the capital stock" of second party, the Western Pacific. It tlien provides that 
first party shall Inive the rigbt to use the main Une of the A\'estern Pacifie as 
ioiig as the latter's fli'st niortgage bonds are outstanding and unjiaid; that ail 
the stock of tlie latter shall be held by the trustée under the niortgage: that 
its capital stock shall be increased froni $50,000,000 to ,1575,000,000, the addi- 
tional stock to bo takeii liy first party and pledged under the first mortgage iu 
iike nianner ; that the Western Paciiic is to croate an issue of second mort- 
gage bonds in tlie suiii of .$25,000,000, whicli will be purchased by tirst party 
at 75 per cent., to tlie extent necessary to complète and eipiip the Western 
l'acifle, after the sum realized from the first niortgage bonds shall be exhaust- 
e<l. It also guarantees the equipiiient of the Western Pacific with roliing stock 
in accordanee with a sehedule attached thereto. This is its substance. ïbe 
Denver & lilo Grande Itaiiroad lias succeeded to the rights aud assumed ail 
the obligations of the lUo Grande Western under this contract. 

Contract B was between the Deuver & Rio Grande, designated therein as 
the "Denver Comiiany," and the Rio Grande Western, designated the "West- 
ern Company," as parties of the first iiart, the Western Pacific, designated 
the "Pacific Company," as second party, and Bowling Green Trust Company, 
as trustée under the niortgage in suit, designated as "Trustée," party of the 
third part. In its fulhiess, contract B is a voluniinous document, with maiiy 
aud very elaborate provisions in great détail for excliange of traffic, furnish- 
ing of eqnipnient, opération of through trains, and otlier matters relating to 
the physical opération of the propertles of the contracting parties in varions 
respects. As to inost of thèse provisions, It will be suflicieiit to state their 
purport. 

It recites that the Denver Company had no outlet to the Pacifie Coast not 
<:ontrolled by a competitor, and that the Western l'acific, when completed, 
would, with tlie Denver Company, constitute a through Une as a uialn artery 
of traflic from Pueblo, Colo., to San Francisco, Cal. By its tenus, the Den- 
ver Company agrées to deliver to the Western Pacific ail its west-bound traf- 
fic, whether origiuating on its own Unes or not; to furuish to the Western 
Pacific suffleient freight cars to bandle its tonnage; to purchase semiaunually 
promissory notes of Uie Western Pacifie sufficient in amount to make up auy 
deficieucy in operating expenses, taxes, aud interest and sinking fund ou its 
first mortgage bonds, and any other expenses necessary to insure the cou- 
tinued and efficient opération of the Western Pacific. In return for thèse 
considérations, the Western Pacific agrées to turn ovor to the Denver ail its 
«ast-bound traffic so far as lawful ; luakes provision for a through passenger 
service over the contracting roads, together with an express graut to the Den- 
ver Company of the riglit to use the main Une of the Western Pacific for through 
passenger trains eacli way dailj'. The Western l'acifle eoveuants and guar- 
antees that it will apiily ail its gross earnings and iucome to the paymeut of 
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Its operating expenses. taxes, interest on first mortgage bonds, sinklng fund 
and any oMior expeiise necessary to insure the contiiiued and efficient opéra- 
tion of tlie road. and to faitlifully apjiiy any surpltis of Its earnlngs after mail- 
ing such puynionts to the satisfaction, in order of iirlority, of the advance- 
iiients niado to it liy the Deuver Company. Th(> contraet by Its ternis ex- 
pressiy nvovides for tlie enforcement of any and ail of its provisions, either 
l)y tho Westi-rn l'acide Conii)any or the trustée or l)oth, and it further pro- 
\ides tlmt its provisions and oliiifiations shall "rnii with the rallways" of each 
of tlie conti'actius parties, and be hinding upon liieni into whosesoever hands 
they Riay coaie. Certain of the pr(n-isi()iis of tlu^ contraet tlms stated gener- 
ally, coiisîituting wh.'it hâve heeii deuoniiaated in ar^nnient as the "fniancial 
provisions" or "snarajity clauses." being more material to jiresent considéra- 
tion, will be found stated in the niargin in tlie language of tho contraet, .slnce 
it is tliese features of contraet B wliicU bave given rise to the immédiate coii- 
troversy before the court. 

By virtne of its succession to the rights of the Bowling Green Trust Com- 
pany, original trustée under the niortgago in suit, the plaintiff hère bas suc- 
ceeded that corporation as trustée uiider this contraet ; and the Denver & 
Rio Grande Kailroad Company bas, by inerger, succeeded to tlie rights and 
assumed the obligations under this contraet of the original parties of the first 
part thereto. 

Contraet C, briefly stated, is an agreement entered into between the Mis- 
souri Pacifie Kailway Company (called the "Missouri Company"), as party of 
the first part, and tlie Denver & Kio Grande Raiiroad Company (called the 
"Denver Company"), as party of the second part; but it recites that it is 
luade for the beneflt of the Western Pacific, and the latter company is express- 
ly tliereln giveii the right to enforce spécifie performance of its provisions. 
In efCect, it establishes the Denver Company, the Missouri Company, and the 
Western Pacific as oue continuons through Une froni east of the Mississippi 
to the Pacific Coast, the récital being that "the railway Unes of the parties 
to this agreement, and especially their main east and west Unes, together 
form a through line of connected railway, constituting a main artery of trafiic 
between points on the east of tlie Mississippi river on the one hand and points 
in and west of the state of Utah, and it is greatly to the advantage of each 
and both of the parties hereto that their Unes Connecting as aforesaid should 
be operated under close traffic relations as a joint through Une," etc. It in- 
corporâtes the provisions of contraet B, and gives the Missouri Company the 
right speciflcally to enforce the traffic arrangements therein provided for, both 
as against the Denver Company and the Western Pacific. 

On the 19tli day of May, 1915, the receivers filed in this court a pétition, 
setting forth copies of ail the contracts and obligations above referred to, In- 
cluding contraet B, and also a second mortgage for $25,000,000, glven by de- 
fendant to the Central Trust Company of New York. In this pétition they 
state that since their appointment they hâve been, and are now, "diligently 
investigating ail niatters and things in connection with said contracts, and 
particularly the relations now and heretofore existing between said Western 
Pacific Railway Company and said the Denver & Rio Grande Raiiroad Com- 
pany. That said Investigation requires the solution of numerous and ditlicult 
questions of law, and Ukewise questions with regard to whether or not ail of 
said contracts are to the best interests of the property and business of said 
Western Pacific Railway Company committed to the charge of your receivers, 
and that tlie same Ukewise requires an investigation of existing complicated 
facts, figures, and records, and that your receivers are therefore unable to 
state at the présent time to what extent said contracts should be ratified and 
aftlrmed, or what the full duty of your receivers is in regard to the same. 
* * * That your receivers désire to carry out and enforce the said contracts 
to the fuUest extent necessary, in order to préserve the best interests of ail 
persons interested in or having claims against the said Western Pacific Rail- 
way Company, and that, therefore, your receivers désire the advlce of said 
honorable court with relation thereto, at such time as your receivers may be in 
position to fully présent ail facts with relation thereto to said court, and that 
in particiilar your receivers désire the advice and direction of this court to 
enable them to take ail proceedings necessary and proper, to the end that the 
231 F.— 31 
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value of the lioiids Issued under the first mortgage or deed of trust hereiube- 
fore mentioned niay not be in any wise lesseued or impaired, and that your 
reeeivers are of the opinion tiiat it wlU require a iieriod of approxlmately six 
luonths to complète tlieir investigations and make tlieir report thereou." 

The prayer of the pétition was for a grant of the tinie indicated for the 
purposes of tlie necpssary investigation, and that njion ils completion the re- 
oeivei's be directed "to présent to this court ail matters and things in coiniec- 
tion with said contracts, and ail other arrangements, agreenients, conventions, 
and modittcations iu connection with the said relations of said Western l'a- 
cific Railway Coni;iany with said the Denver & Rio Grande Kailroad Coni- 
])any and said Missouri Pacifie liaihvay Company, and that upon t.lie prés- 
entation of said facts, the court set a day for the hearing thereof, and direct 
that due and ample notice be given thereof." 

Xrpon the filing of this pétition, tlie court made its order directing tliat the 
sanie be heard ou the 14th day of .lune, 1915, and that notice of such hearing 
be served on tlie parties to this action and ail corporations parties to any of 
the contracts involved, whicli order was duly complied witli. 

On the 26th day of Jlay. 1915, the plaintiff herein flled in the United States 
District Court for the Southeru District of New York its ancillary bill, the 
same in ail respects as the blU filed in this court, and an order was tlierelii 
made, appointing as reeeivers in that district the same persons appointed re- 
eeivers hère. On the next day, May 27, 1915, the plaintiff flled in said last- 
uamed court its bill entitled as of the ancillary bill in that court, with the 
subtitle of "Ancillary Dépendent Action in Equity," and naming as défend- 
ants therein the Denver & Rio Grande Railroad Company, the Western Pa- 
cifie Railway Company, the défendant herein, and two flctitious défendants. 
Both the ancillary bill and said dépendent bill were filed without application 
to or leave of this court, and without its knowledge. 

This dépendent bill, after alleging the exécution and delivery to its predeces- 
sor of the mortgage deed in suit, a copy of whieh is attached to the bill, al- 
lèges the making and pledging of contract B thereunder ; states the terms ot 
the latter, and partlcularly so far as they relate to the obligation of the Den- 
ver Company thereunder to pay "such sum of money as should be necessary in 
addition to the earnings of the Western Pacific Company and other moneys 
actually and lawfully appropriated by it for the purpose, to meet the interest 
and sinking fund payments upon the issue of bonds secured by the said first 
mortgage and provided for therein" ; allèges that the obligation of the par- 
ties under the contract run with the rallroads of the parties ; and then pro- 
ceeds to allège varions defaults of the Denver Company under the contract 
and a failure on the part of the Western Pacifie as well to comply with Its 
terms. In this respect it is alleged, among other things: "That as your ora- 
tor is informed and believes, and therefore avers, the Western Pacifie Com- 
pany bas, at various times and during varions periods since March 1, 1908, 
made and received earnings and other income whlch mlght properly hâve 
heen lawfully appropriated and paid by it to the mortgage trustée on account 
of one or both of the said classes of payments, to wit, sinking fund payments 
and Interest payments, as aforesaid, but the amount thereof is unknown to 
your orator, saveas your orator is informed and believes and therefore avers 
that the same was insufflcient upon the maturity of each semiannual pay- 
ment due to the sinking fund, as aforesaid, and upon the maturity of each 
semiannual Installment of Interest, as aforesaid, to pay or meet the whole 
thereof; and that, under the provisions of the said contract B, a liability and 
obligation arose on the part of the défendant the New Denver Company upon 
the occasion of the maturity of each such semiannual installment of interest 
and upon the occasion of the maturity of each such semiannual payment due 
to the sinking fund, to pay to the said mortgage trustée a sum which, together 
with any income theretofore actually paid by the Western Pacific Company to 
the mortgage trustée for that purpose, should make up the whole sum theu 
due for a sinking fund payment or interest payment, as aforesaid, but the ex- 
act amount of such deflciency or such liability Is to your orator unknown." 

The bill then sets out the proceedings in this court, as a court of prlmary 
jurisdiction, and the ancillary suit brought in New York ; allèges that It is 
the Intention of plaintlfC to shortly déclare the principal due, and obtain a de- 
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crée of foreclosure and sale; and avers that the amount realized will proba- 
bly be less than the face of the bonds. It then proceeds: "That by reason of 
the uncertainty, as hereinbefore set forth, as to the amount of eamings of the 
Western Pacific Company from time to time heretobefore or hereafter applica- 
ble to said sinking ftmd payments or hereafter to said Interest Installments, 
your orator is not informed as to the exact amount for which the défendant 
the New Denver Company Is liable under the terms of said contract B, in re- 
spect either of paymentsi due from time to time to the said sinking fund or 
for said Installments of interest or by reason of the breacli of said contract 
as a wliole. ïhat the true amount thus due and the true amount of sucli lia- 
bility can appear only upon an accounting, to be had under the direction of 
this honorable court, ascertaining the amount of such earnings so applicable 
and the amount of deflciency therein for which the défendant the New Den- 
ver Company is liable as aforesaid, and tluit also, in view and because of the 
varions defaults of the New Denver Company, hereinbefore set forth, that 
Company is liable to your orator for a total or gross sum in liquidation of its 
total future liability under said contract B, and also under the said guaran- 
ties, but such total or gross sum can only be ascertalned and flxed by an ac- 
counting and adjudication by this honorable court proceeding in due course 
upon équitable prlnciples. That your orator is informed and believes that ad- 
verse claims in respect of the amount eariied and the amount due are made by 
the défendant the Western Pacific Company and the défendant the New Den- 
ver Company, which can be resolved aud deterniiued only on such an account- 
ing as aforesaid, to which botli of the said conipanies shall be parties, and that 
the défendant the New Denver Compaiiy is liable herein for the amount of the 
deflciency apiiearlng upon such an accounting in respect of the said sinking 
fund payments, of the said interest payments, and the amount flxed in respect 
to the future liability of said défendant." 

The bill prays for a détermination of the meaning of contract B, particular- 
ly as to its interest and sinking fund provisions ; for an accounting agaiust 
the Western Pacific and a détermination of tlie amount which wiU remain due 
after the foreclosure sale; for a détermination whether contract B constl- 
tutes a lien on the railroads of the parties ; for a receiver of the Denver & 
Rio Grande, and the application of its i)roperty to tlie lieu of contract B ; 
and for an injunction against the flctitious défendants. 

Upon knowledge of the flling of the said ancillary and dei>endent bills coni- 
Ing to the recelvers, they brought the niatter to the attention of this court 
by a pétition setting forth the facts as to the flling of said bills and the status 
of the litigation in this court, and asking instructions as to their duty in the 
l>remlses, and whether a suit to enforce the provisions of contract B should 
not be brought in this court. As a resuit of the hearing of this pétition, the 
court made the order in question, requirlng that the plaintitï show cau.se in 
this court on June 21, 1915, why it should not be enjolned from further prose- 
cuting said dépendent bill, and in the meantime that it refrain from taking 
any further step therein until the further order of the court ; and the hearing 
on the first pétition of the recelvers set for June 14th was thereupon continued 
to be heard at the same time. 

At the hearing of the order to show cause, the plaintifC presented an an- 
swer, challenging the jurisdiction of this court to issue an injunction restraiii- 
ing the dépendent suit as an invasion of the jurisdiction of the New York 
court, alleging that plaintiflf is the only person authorized to enforce contract 
B, and that an injunction preventing it will violate the "due process" clause 
of the Constitution; that the suit is properly cognizable in the District Court 
of the Southern District of New York ; that the Denver & Rio Grande Rail- 
road Company is not subject to the jurisdiction of this court; and tliat the 
plaintifC, In so far as its rights under contract B are concerned, is not sub- 
ject to the jurisdiction of this court ; and sonie other matters which hâve not 
been pressed and need not be noticed. The answer is accompanied by the affl- 
davits of the président of the plaintilï and the attorney for the bondholders' 
committee. They disclose facts tending to show the actuating motive in bring- 
ing the dépendent suit, and why, in tlie judgment of the plaintilï, it is made 
désirable for the purpose of enjoining suits against the Denver Company on 
its independent guaranty, stamped on certain of the bonds of défendant, that 
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the suit be permitted to proceed In New York, and tliat It was so requesteci 
and deslred by the bondholders' committee ; but they state no tacts aftecting 
the légal aspects of the question involved, and call for no extended statemeut 
of their contents. 

There was also subuiitted at the hearing the pétition of the receivers of 
May 18, 1915, and an afhdavit by the attorney for the receivers whlch togeth- 
er laid before the court the entire body of contracta and obligations hereto- 
fore referred to as connug to the hands of the receivers. 

This statement comprises the material facts bearing on the présent contro- 
versy. 

Jared How, of San Francisco, Cal., and Murray, Prentice & How- 
land, of New York City, for plaintiff. 

John S. Partridge and Garret W. McEnerney, both of San Fran- 
cisco, Cal., for receivers. 

Byrne & Cutcheon, of New York City, and Charles S. Wheeler and 
John F. Bowie, both of San Francisco, Cal., for bondholders' com- 
mittee. 

Charles W. Slack, of San Francisco, Cal., Amicus Curise. 

VAN FLEET, District Judge (after stating the facts as above). 
VVhile the facts are, as siiggested, somewhat voluminous, and the 
arguments and briefs in keeping, I am unable to regard the questions 
which I deem necessary to be decided as involving anything of great 
magnitude, and although of importance as affecting the jurisdiction 
of this court, the orderly administration of justice, and the rights of 
the parties, they involve little novelty. The argument, however, has 
taken a wide range, and it may be well to suggest at the threshold that 
I do not feel called upon to follow it in ail its ramifications, or even 
to notice some of the contentions advanced. 

Much has been made, for instance, of the question raised by the 
dépendent bill, whether the so-called guaranty or financial provisions 
of contract B, stipulated to "run with the railways" of the contracting 
parties, constitute a lien for the benefit of the bondholders of défend- 
ant on the road of the Denver Company ; and the f ears of the lattcr 
Company hâve been excited to the point of having its counsel appear 
(amicus) to combat that proposition. But while I so far agrée with the 
theory prompting the bringing of the dépendent suit that, before the 
assets of the défendant can be adequately marshaled and the rights 
of the bondholders and the creditors fully protected, it will be neces- 
sary to construe that contract and hâve its effect determined in the 
respect sitggested- — if not, indeed, in ail others — manifestly, as ob- 
jected by both cotinsel for plaintiff and the bondholders' committee, 
that question cannot competently be decided — 

"in any proceediiis to which neither the Denver & lîio Grande Bailroad Com- 
pany nor tlie trustées of the deeds of trust securhi.!; the ad.instnient or re- 
funding bonds of that company are parties, becauso no binding ad.1udieatiou 
can be rendered in their absence." 

The question is much too important, not alone to the holders of 
obligations of the Denver Company, but to the l)ondholders under both 
the first and second mortgages of the défendant and the holders of 
other obligations of défendant as well, to admit of its being complicat- 
ed by any mère moot or inconclusive considération. Moreover, the 
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question is one which, as intimated, is in no wise essential to the déter- 
mination of the real question now before the court. It may therefore 
be laid to one side. 

[1] As to the objection raised by the answer, which has been sug- 
gested rather than urged at bar, that the court, in restraining plaintiff 
from prosecuting the dépendent suit, will be invading the jurisdiction 
of the New York court, I doubt if it is seriously made ; but it is with- 
out merit. A court of equity may always control the parties of whom 
it has acquired jurisdiction in a suit before it, for the purpose of pro- 
tecting its jurisdiction of the subject-matter of the controversy from 
being in any wise interfered with or jeopardized; and an order to 
that end, although it may indirectly arrest, through a party, the pros- 
ecution of an action in another court, is not, in the sensé of the ob- 
jection, an invasion or interférence with the jurisdiction of the latter 
tribunal. The objection was sufficiently answered by the court at the 
argument in referring to the limitations of its order, when it stated: 

"This court bas 110 itower over tlie court in New York, and would not as- 
.sumc for a nioiuent that it could dictate to it in any wise. It is pei'fectly coui- 
peteut to take care of itselt'. Tlie court lias, liovvever, I tliink, pleiuu'y and 
complète juiisdictioii of the ]>laintifï in this case. Whether tlie plaintiff has 
transi;ressed its ri^hts under the oïder lieretotore made by this court in pro- 
ceeding to bring tiiat action without the advice of this coui't, or without au- 
thority first had, is a différent (piestion. * * * Tlie iilaintifï in that suit is 
unquestionably witliin the Jurisdiction of this court because it has subiuit- 
ted Itself to this court." 

Obviously, there was and is no purpose to interfère in any direct or 
positive way with the jurisdiction of the sister court, nor does the 
order hâve any such eftect. 

[2] As disclosed by the facts, the substantive question presented, 
and from which ail subsidiary considérations flow, is this: Does the 
so-called dépendent suit involve a subject-matter previously submitted 
by the plaintiff in that action to the jurisdiction of this court in the 
main suit, and which is essential to a full, complète, and orderly ad- 
judication of the rights of the parties involved in the controversy pre- 
sented by the bill iiled hère? If it does, no question can seriously be 
made as to the right of this court to interfère through its coercive 
power over the plaintiff to stop the further prosecution of that suit. 
It is too thoroughly settled to call for any extended considération 
that the court which first takes jurisdiction of a controversy such as 
that submitted by the bill filed in this court, seizes upon the property 
of the insolvent through its receivers, and proceeds to marshal and 
realize upon the assets for the benefit of ail concerned, has not only 
the right, but it is its duty, to retain and protect such jurisdiction for 
the détermination of ail matters essential to the full, final, and complète 
administration of the property rights involved, and should and will 
to that end enjoin any party before it from proceeding in another 
jurisdiction to try any question so connected with the controversy or 
involving any of the property rights concerned in such way as to 
interfère with such primarv jurisdiction. The rule is thus stated in 
Wabash v. Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 
379: 
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"Wlien a court of compétent jurisclietion lias, by appropriate proeeedings, 
taken property into its possession througli Its officers, tlie propërty is tliere- 
by withdrawii from the Jui'isdietlon of ail other courts. Tbe latter courte, 
tbough of concurrent jurlsâlctlon, are wltbout power to render any judgment 
wMcli invades or disturbs tlie possession of the property wbile it Is lu tlio 
custody of tlie court wliicli lias seized It. For the purpose of avoiding In- 
justice whieh otherwise niight resuit, a court, during the continuaiU'(> of its 
possession, has, as incident thereto and as ancillary to the suit in whicli the 
possession was acquired, jurisdiction to liear and détermine ail questions re- 
specting the title, the possession, or the control of the property." 

And in Alderson on Receivers, § 4, the cognate principle, fuUy sus- 
tained by the authorities, is thus stated: 

"A court, by appointing a receiver, takes the subject-niatter of the litigatiou 
out of the control of the parties and into its own hands, and lioUls it pend- 
ing the proeeeding and until the final disposai of ail questions, légal or e(|ui- 
table, involved in the action. Silice the receiver's possession is that of the 
coiu't appointing hini, any attenipt to disturb il- without leave of the court is 
a contempt of court and may he punished accordingly.'' 

See, also, French v. Hay, 22 Wall. 250, 22 L. Ed. 854; Dietzsch v. 
Huidekoper, 103 U. S. 494. 26 L. Ed. 497; Moran v. Sturges, 154 
U. S. 256,^ 14 Sup. Ct. 1019, 38 L. Ed. 981. 

And this control o£ a party extends to acts donc beyond, equally 
with those donc within, the territorial jurisdiction of the court. Thus, 
in French v. Hay, 22 Wall. 250, 22 L. Ed. 854, the Suprême Court 
say ; 

'■The court, liaving .iurisdiction in pei'sonani, liud power to require the de- 
fendant to do or to refi'ain froni doiiig anything lieyond the limits of its tei'- 
rltorial jurisdiction wliich it niight hâve required to be doue or oniitted witli- 
in the limits of sucli territory."' 

See, also, Watts v. Waddle, 6 Pet. 391, 8 E. Ed. 437; Lewis v. 
Darling, 16 How. 1, 14 L. Ed. 819. 

[3 I It is not c[uestioned that ordinarily a pièce of collatéral like 
contract B, constituting a part of the mortgaged property, would, by the 
filing of the bill to foreclose, be fully subjected to the jurisdiction of 
the court, and such without doubt was the resuit in this instance, unless 
it is avoided by plaintiff's claini as to the effect of particular terms 
of that contract. Indeed, the court had not only taken gênerai juris- 
diction under the bill, but the spécifie subject-matter of that contract 
and ail others affecting the property and rights of the défendant had 
been specifically submitted to it by the pétition of the receivers of May 
18, 1915. There can be no doubt, therefore, that the court, in the ab- 
sence of some spécial or exceptional considération,, had been clothed 
with full jurisdiction to adjudicate on this particular pièce of property 
before the dépendent bill was filed. 

The theory advanced by the plaintiff, ho^vever, and upon which 
it is claimed the dépendent bill was filed in another jurisdiction, is 
embodied in the contention that the provisions of contract B, set forth 
in the margin,^ whereby the Denver Company covenants to pay to the 
trustée sufficient funds to meet the semiannual interest on the defend- 
ant's first mortgage bond issue and the sinking fund provided for 

1 See note at end of case. 
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therein, constitute a separate and distinct contract, wholly apart from 
that created by the other provisions of that instrument relating to 
traffic and other matters ; that, while the latter are for the benefit of 
the Western Pacific and were ftilly submitted by the bill to this court, 
and are wholly within its jurisdiction to construe and adjudicate, it is 
not so with the former ; that the interest and sinking f und provisions 
create rights which are solely for the benefit of the plaintiflf as trustée 
and the bondholders whom it represents, and that, by a proper con- 
struction of those provisions, the trustée must be held vested with the 
independent right to enforce those provisions whensoever and where- 
soever it may choose, and without interférence by this court in any 
way; that this arises from the terms of the guaranty itself, which 
renders the obligation to pay interest and sinking fund nonassignable 
and not subject to sale, and the fund to be produced thereunder invio- 
late for the one purpose; and, further, that thèse provisions were 
specially excepted by the bill from the jurisdiction of this court by 
reserving the rights there given from the prayer for the sale of the 
other property. 

This, in substance, fairly represents the attitude of the plaintifï. 
There are some minor contentions growing out of it which may be 
noticed as we proceed. There are several respects vital to this con- 
tention as to which I am satisfied it cannot be sustained. 

In the first place, to say that the provisions of contract B in- 
volved in this contention may be construed separately and apart 
from the other provisions of that contract and as creating rights 
solely for the benefit of the trustée and bondholders is to ignore the 
history of that contract and what it was designed to accomplish. 
That purpose is to be gathered, not alone from the terms of contract 
B, but from the contemporaneous contracts A and C, and the deed 
of trust as well. They were ail, as we hâve seen, executed at the 
same time, and constituted one transaction ; and accordingly, in 
looking for the purpose sought to be accomplished, they must be 
construed together. When so construed, it will readily be perceived 
that the purpose was to carry out an enterprise conceived and in- 
tended primarily for the benefit and advantage of the contracting 
railroads, and that the protection and benefit of the bondholders was 
merely a means to the main end — to make the bonds of the défend- 
ant sufficiently attractive as an investment to induce their ready sale, 
by which to procure funds for carrying out the completion of the 
defendant's road. That this is so is plainly apparent from the récitals 
and provisions of those several instruments. Indeed, it is perhaps suffi- 
ciently apparent from the terms of contract B itself. But it is enough 
to say that, in looking for the considération which moved the several 
parties to those contracts to their exécution and the incorporation 
therein of the mutual covenants and obligations created by their terms, 
we are permitted, and indeed bound, to consider and construe them as 
a whole. When so construed, it is plain that they were intended 
to accomplish one main purpose, and the means adopted to that end, 
and what that end was, is to be gathered from the terms of ail. 

To say, then, that isolated provisions of this contract can be con- 
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strued separately and independently of the reciprocal covenants run- 
ning to the Denver Company is to violate the most elenientary princi- 
ples of construction. Nor did those provisions create "independent 
rights," as that term has been used in argument, either in the trustée 
or the bondholders. As to the former, it is given such powers and 
duties as are ordinarily incident to the capacity in which it served, 
and those powers came to it solely by reason of its succession to the 
trusteeship under the mortgage. They were in no respect personal 
to the trustée, and vested no right in it as an individual. Nor are they 
free from the ordinary conséquences which flow from proceedings 
to foreclose such instruments — that they are thereafter subject to the 
direction and control of the court. 

As to the rights of the bondholders under thèse provisions, it is not 
essential at this time, as above indicated, to definitely inquire, further 
than to answer the contention now presentcd. The question givcs 
rise to some interesting considérations which may best be left until that 
contract cornes up for construction vidth ail the parties concerned be- 
fore the court. The provisions for their protection were evidently 
intended to be of a character which would inspire the greatest de- 
gree of confidence in the security of the bonds as an investment, and 
hence the guaranty is made irrévocable until ail and singular the 
bonds, principal, and interest, are f ully paid ; that is, until the obliga- 
tion of each individual bond has been satisficd. But while thèse pro- 
visions are thus strong and intended so to be, so far as securing the 
payment of the obligations is concerned, they do not prétend to re- 
serve in the bondholders nor in the trustées representing them, any 
right upon foreclosure to choose the tribunal or the party that 
shall enforce them. To the contrary, the contract cxpressly provides 
that ail its provisions, including those under considération, may be 
enf orced, either by the trustée, or the Western Pacific, or by both ; 
and, of course, any rights in that regard running to the défendant are 
now vested in its receivers. 

It may be conceded that, under contract B, the trustée, prior to 
the foreclosure, could bave proceeded independently against the Den- 
ver Company, and perhaps against the défendant as well, in any 
proper tribunal of its choice to compel a compliance with thèse pro- 
visions. But when it sought the aid of this court and brought its bur- 
den hère, it surrendered any such liberty of action and subjected 
itself to the controUing hand of the court whose jurisdiction it thus 
invoked. 

But assuming, even, that there is to be found in this contract war- 
rant for the contention that the trustée has the right, notwithstanding 
the foreclosure proceedings, to independently enforce the particular 
provisions in question, having invested this court with the jurisdiction 
of the main controversy, any such ancillary action must be brought 
hère. Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 
145. This is essential for the protection, not only of the jurisdiction 
of the court, but of the rights of the parties, from the possibility of 
costly and "unseemly conflicts between courts whose jurisdiction cm- 
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braces the same subjects and persons." Farmers' Loan Co. v. R. R. 
Co., 177 U. S. 51, 20 Sup. Ct. 564, 4+ L. Ed. 667. 

Nor does it make any différence in this respect that the instru- 
ment upon which the de]3endent suit is based has not been physically 
surrendered to the reccivers. It is in the hands of the plaintiiï as 
trustée, and the latter is within the jurisdiction of the court. Farm- 
ers' Ivoan Co. V. R. R. Co., supra; Central Bank v. Stevens, 169 U. S. 
432, 18 Sup. Ct. 403, 42 L. Ed. 807 ; Idarkrader v. Wadlev, 172 U. S. 
148, 19 Sup. Ct. 119, 43 L. Ed. 399. 

Enough has been said, I think, to show that plaintiff's contention, 
upon which it seeks to sustain its right to maintain the dépendent ac-. 
tion, cannot be upheld. But there is another and conclusive considér- 
ation against allowing it to proceed with that action. It is established 
from the principles above stated that the court of primary jurisdic- 
tion in a case of this impression is vested with full, complète, and ex- 
clusive jurisdiction to marshal the assets and pass upon ail controver- 
sies arising from conflicting claims or liens thereon ; and especially is 
this true as to any and ail suits or proceedings which require anything 
in the nature of an accounting affecting those assets. It is equally 
obvions from what has been said that the rights sought to be enforced 
in the dépendent suit cannot be had without a construction of contract 
B and an accounting thereunder as between the Denver Company and 
the défendant, and the dépendent bill fully recognizes this necessity. 
While plaintiff's counsel has contended on this hearing that no accoimt- 
ing is necessary, but that a simple action at law would lie, and that the 
dépendent bill in that respect proceeds upon an erroneous theory, I 
am satisfied that this view involves a clear misapprehension of the ef- 
fect of that contract, and that the bill is founded upon a correct con- 
ception as to the form of action required. Moreover, the accounting 
there asked for and requisite to détermine the rights of the parties 
will necessarily include, not only a right on the part of the Denver 
Company to an inquiry into any diverted earnings prior to the fore- 
closure, but a full accounting from the receivers of the earnings of the 
road vi'hile it has been under their control, since, as fully recognized 
by the dépendent bill, the liability of the Denver Company under this 
contract is not absolute but contingent. This being so, it is clear, un- 
der the authorities, that the inquiry and relief there sought can only 
be had at the hands of this court. 

It is obvions, I think, under the facts and principles above stated, 
that the Denver Company, by reason of its right and obligations under 
contract B, independently of any others it may hold, should hâve been 
originally made a party défendant to the bill in this court, and, not 
having been so made, that it should now be brought in, that the rights 
of the parties arising under the terms of that contract may be definite- 
ly determined by this court, with ail parties in interest before it. For 
like reasons, the Missouri Pacific Raihvay Company should be made a 
défendant herein, and required to set up the rights claimed by it, if 
any, under the mortgage or under contract B. By the terms of con- 
tract C, that corporation is given a definite interest in at least some of 
the provisions of contract B, with a right to require spécifie perform- 
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ance thereof. This corporation should therefore be before the court 
when the effect of that contract is determined. As to the power of the 
court to bring in nepessary parties and require them to interplead, not- 
withstanding they may be nonresidents of the district, I entertain no 
doubt. Compton v. Jesup, 68 Fed. 263, 15 C. C. A. 397, and authori- 
ties there cited. 

As a resuit of thèse considérations, I am of opinion that the plaintifï 
should be definitely restrained from. further proceeding with the prés- 
ent dépendent bill, and from bringing any other action or proceeding 
involving contract B in any jinisdiction other than that of this court, 
or from talting any other step that might, in any wise, impair or af- 
fect the obligation of that contract or any of its provisions witliout 
first procuring the sanction of this court. 

An order may accordingly be eiitered to that efïect, and providing 
for the bringing in, as parties défendant to the bill, both the Denver & 
Rio Grande Railroad Company and the Missouri Pacific Railway Com- 
pany, with the requirement that within 30 days from the date of tlie 
service upon them of such order those corporations interplead herehi 
and set up any and ail rights they, or either of them, may hâve or 
daim against this défendant under the mortgage in suit, or any of the 
contracts pledged thereunder, or otherwise. The order may also pro- 
vide for the granting of such further time to the receivers as may be 
deemed necessary for them for the purposes specified in their pétition 
of May 18, 1915. 

Note. — The provisions from c-oiitraet B, referred to in tlie opinion, are as 
t'ollows: 

Article II. 

4. (a) Tlie Denver Company and tlie Western Company, parties of the flrst 
part aforesai«l, jointly and severally covenant and agrée to purcliase semi- 
annually, begiiiuins witli the date liereof except as otherwise expressly stated, 
aud to pay therofor, dollar for dollar in cash, at the dates aud in the niaiiner 
herelnafter provided, promissory notes of the raeiflc (.>)mpany, bearing iu- 
terest at the rate of live jjer cent. (5%) per annuin and payal)le upon deinand, 
to the amount face value, by vvhich the gross earnings and income of the Pa- 
cific Company during the preceding fiscal half year shall be insulïieient to 
aieet t.Jie suni of the following: 

(1) Its operating expenses, including rentals payable under leases and, par- 
tlcularly, any lease of teruihials at Sait Lake City, also current payments up- 
on clairas for damages to persons or property, and its ordinary, includîng ail 
necessary, expenses of maintenance; 

(2) Its taxes, ineînding ail assessments and other govenuneutal charges 
against it or that may become a lien upon any of its property ; 

(.'î) From and after the first day of September. 1908, or the earlier acquisi- 
tion and completion of the Pacifie Company's main Une of railroad from San 
Francisco to Sait Lake City, ail Interest falling due during the tlien current 
calendar half year upon the Pacific Company's fifty inilliou dollars (ÇûO.OOO,- 
000), face value, of flrst mortgage five per cent, thirty-year gold bonds; 

(4) The Pacific Company's annual contribution to the sinkiug fund pro- 
vided for in its said first inortgage, if the same be payable during the then 
current calendar half year; 

(5) Any otlier charge or expense that it may be necessary that the Pacific 
Com])any shall pay, in order to assure the continued and elfieieut opération o£ 
its property and to protect unimpaired the lien and priority of its said fiist 
mortgage; 

(i!) .'\ny tax or taxes wliicli the racifi(f Company may be i-equired by law 
or permitted to pay upon or deduct from the principal or interest of its said 
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lirst mortgage bonds, so that the holders of such bonds shall, under ail circum- 
stances, receive the principal and interest tliereof witliout déduction for any 
tax or taxes; 

(7) AU interest for such current calendar half year upon ail indebtedness 
of the raclflc Company, other than its said first mortgage bonds. 

Provided, however, that any payinents made to the Trustée, as provided In 
paragraph (b) of thls article, shall be deemed to constitute and shall be cred- 
ited as payments of the purchase prlce of promissory notes of the Pacific Com- 
pany to be purchased by the parties of the first part, pursuant to the foregoing 
ternis of this paragraph (a). 

(b) ïhe Dell ver Company and the Western Company further jointly and sev- 
erally covenant and agrée semiannually, at the dates and lu the nianner here- 
inafter provided, ont of the purchase prlce of the notes to be purchased by 
them as provided in paragraph (a) of this section, to pay unto the Trustée: 

(1) From and after September 1, 1908, or the earller aciiuisition and coiu- 
pletion of the Pacific Company's main Une of railroad from San Francisco to 
Sait Lake City, such amount as will, together with the amount actually and 
lawfully appropiiated by the Pacific Company out of its earnings and other 
income and by it paid over to its fiscal agent in the city of New York (which 
may be the Trustée) or its fiscal agent in the city of San Francisco, or both 
of them, for the purpose of paying the interest to fall due dnring the thpn 
current calendar half year upon the Pacific Company's said first mortgage 
bonds upon which interest shall be payable, be suflacient to pay ail such semi- 
annual Installments of interest ; 

(2) Such amount as will, together with the amount actually and lawfully 
appropriated by the Pacific Company out of its earnings and other income and 
by it paid over to the Trustée for the purpose of meeting the sinMng f und pay- 
ment, If any, required by said mortgage to be made by the Pacific Company 
during tie then current calendar half year, be sufflcient to meet such sinking 
fund payment. 

(c) The parties of the first part will, on or before the 26th day of February 
in each year during which this agreement shall be in force, pay or cause to be 
paid to the Pacific Company or to whomsoever the same should be paid here- 
under the amount required to be paid by them, as provided In clauses (1), (2), 
(5), (6), and (7) of paragraph (a) of this section, on account of the fiscal half 
year expiring on December 31st of the preceding year, and on or before the 
29th day of August in each such year will pay or cause to be paid unto the 
Pacific Company or to whomsoever the same should be paid hereunder the 
amount required by said clauses of said paragraph (a) to be paid on account 
of the fiscal half year expiring on the 30th day of June, next preceding. 

(d) The parties of the first part, on or before the 26th day of February and 
on or before the 29th day of August in each year, beginning with Febniary, 
1909, or with the February or August prior thereto next suceeeding the ac- 
quisition and completion of the Pacific Company's main Une of railroad from 
San Francisco to Sait Lake City, wlU pay to the Trustée under said first 
mortgage of the Pacific Company, the amount required to be paid by them 
pursuant to the provisions of paragraph (b) of this section, to supply, with 
the amounts then already paid by the Pacific Company to Its said fiscal agents 
or to either of them, the amount necessary to pay the semiannual interest up- 
on the first mortgage bonds of said company to fall due upon the first day ol 
the next suceeeding month, and they will on or before the 29th day of Au- 
gust in each year, from and after and commencing with the year 1911, pay or 
cause to be paid unto said Trustée under said first mortgage such addltional 
amount as will, together with the amount then already paid unto the Trustée 
by the Pacific Company, for that purpose, constitute and make up the full 
amount of the payment for the beneflt of the sinking fund to be made by the 
Pacific Company for the then current year in accordance with the terms of 
its said fixst mortgage. 

AU amounts paid or payable to the Trustée under this agreement for the 
purpose of providing for the payment of interest shall constitute a trust fund 
for the payment of interest due or thereafter to become due upon the Pacifie 
('ompany's first mortgage bonds and shall be by the Trustée made avallable 
at the fiscal ageneies of the Pacific Company as hereinafter provided, but 
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only for the payment of interest iipon naid bonds tluni clup or tliereafter to 
fall due as the saine shall mature and payment tliereof sliall be demanded. 
Neltlier the Pacific Company nor any oue claimlng mider it, sas'e only sxich 
persons or corporations as may be entltled to recelve the interest upou said 
first mortgage bonds, sliall lie entitled to or possess any interest In, lien upon 
or claim to said fund, or any part tliereof. 

(e) The Denver Company and tlie Western Comiiaiiy, parties of the first 
part aforesaid, hereby waive, and eacli of theni hereby waives, any right whieh 
they or either of them might otliervvise bave to demand the delivery of any of 
the promissory notes to be purcliased by theni as provided in paragrapli (a) 
of this section iKîfore or eoincideutly with the payment by theni of the pur- 
chase priée of any sucli notes as provided in paragraphs (a), (b), (c) and (d), 
of this section, and the said iiarties of the first part and each of them will 
proniptly pay the purchase priée of ail notes that they or either of them shall 
be under obligation to take herennder at the tinies and in the mamier liere- 
in provi<led, altbough the Pacific (Jompany shall not at the time of any sucii 
Iiayment bave ready for delivery or shall not bave taken the steps necc:-i- 
sary to autliorize the delivery of, or for any other reason shall fail to deliv- 
er, any of such promissory notes ; but neither of the parties of the first part 
shall be deenied by reason of the mailing of any i)aymeut prior to tbe re- 
eeipt of the notes thereby paid for or by reason of anything in this para- 
graph coiitained, to bave waived or otherwise prejudiced the right of said 
parties or either of them to recelve or to enforce the delivery by the Pacific 
Company of such or any notes that the ])arties of tlie first part or either of 
them shall pay for or sball bave paid for herennder. 

(f) The parties of the first part further, jointly and severally, covenant and 
agrée that in case tlie Pacific Comiiany, at any finie wben by the terms of 
this agreement tbe parties of the flrst part are under obligation to purchase 
from it any promissory note or notes, shall not be authorized to Issue such 
note or notes by reason of the fact that its capital stock, outstanding and 
subseribed, shall not be sufliclent In amount to aiithorize the issuance by the 
Pacific Company of such note or notes, the parties of the first part, or one of 
them, will snbscribe for an amouut of the unissued capital stock of the Pa- 
cific Company sufliicient to render tlie issuance of such note or notes of the 
Pacific Company authorized and lawful. 

5. The parties of the first part further jointly and severally covenant and 
agrée that they will pay or cause to be paid, otherwise than by the Pacific 
Company, any tax or taxes that tlie Pacific Company may be rcipiired by law 
or permitted to pay upou or to deduct from tlie principal or interest of any 
of its first mortgage bonds, as such tax or taxes shall bccoiue due or payable, 
except such tax or taxes as the mortgage securing said bonds shall lawfuUy 
requlre the Pacific Company itself to pay, but notbing contained in this para- 
graph shall requlre the parties of the flrst part, or either of them, to pay any 
such tax so long as the validity thereof shall, in good faith, be contested by 
the Pacific Company or by any one in its belialf; but in case of any such 
contest, the parties of the first part jointly and severally agrée, If required 
so to do by tlie Trustée, to pay or cause to be paid to the Trustée, the amount 
of the tax or taxes that the Pacific Company shall be so required to pay oor 
deduct; and the amount so paid shall constitute a trust fund in the hands 
of the Trustée, and shall by it be held and applied to the sole purpose of dis- 
charging said taxes in case the same shall eventually be decided to be pay- 
able, and, in case said taxes, or any part thereof, sball eventually be decided 
not to be payable, shall be returned, to the extent that such taxes sball bave 
been auuulled, to the party or parties that shall bave paid the same to the 
Trustée. 

Article III. 
• •*«**•*** 

4. The Pacific Company will, simultaneously with tbe payment by the par- 
ties of the first part, or either of them, of any auiouut required to be paid by 
them by the terms of section 4, of article II hereof, exécute and deliver to 
the party of the flrst part making sucli payment its promissory note or notes 
beariiig interest from the date thereof at the rate of flve per cent. (5%) per 
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annnm and payable upon deniand. In an aniount In the assresate equal to tho 
aniount of siich payment, and in case it sliall be impossible for any reason 
for the Pac'ific Couipany at the date of the ]uaking of any such payment to 
exécute and deliver valid prouiissory notes as above provided, it will exé- 
cute aud deliver such note or notes as soon thereafter as the sa me shall be 
legally possible, and the Pacific Company expressly covenants aud a.grees that 
it will, in ample season to iiermit the exécution and delivery of said notes as 
the same shall be required, take any and every corporate action that shall 
be required to give validity thereto. 

5. The l'acitic Company, party of the second part, hereby covenants and 
agrées tliat it will faithfully apply ail of its gross earnings and income, as 
the same shall accrue, to the foUowing purposes and in the following order of 
prioL'ity: 

(1) To the payment of its operating expenses, inclnding rentals uiider leas- 
es and, particuiarly, any lease of terminais at Sait Lal<e City, also claims for 
damage to persous or property, and its ordiuary, including ail nectîssary, ex- 
penses o£ maintenance, except amouuts due to the parties of the lirst part, 
or either of them on account of advances made under this agreement. 

(2) To the payment of its taxes, assessments and other goverrmiental charg- 
es against it or that niay become a lien upon any of its property. 

(o) To the payment of ail intorest as it shall accrue from time to time upon 
the Pacifie Company's flfty million dollars (^50.000,000), face value, of first 
mortgage flve per cent. thirty-,year gold lionds, from and after the first day of 
September, 190S, or the earlier a«niisition and conipletion of the l'aciflc Com- 
pany's main line of raJlroad from San Francisco to Sait I^ake City. 

(4) To the payment of the Pacific Company"s annual contribution to the 
sinklng fund provided for in its said first mortgage. 

(5) To tlie payment of any other charge or expense that tlie l'acific Company 
may be obliged to jiay, in order to assure the contiimed and efficient opération 
of its property and to protect uninipaired the lien thereon of its said first 
mortgage. 

(0) lu so far as it may lawfully agrée to pay and may lawfully pay the same, 
to the payment of any tax or taxes which the l'aciflc Conrjjany may be re- 
quired by law or permitted to pay upon or deduct from the principal or inter- 
est of its said flrst mortgage bonds, so tliat the liolders of sueli bonds shall 
receive the principal and interest tliereof without déduction for any tax or 
taxes. 

(7) To the payment of ail interest that shall bave accrued upon any other 
indebtedness of the Pacific Company. 

(S) To the payment pro rata to the parties of the first part of the amounts 
due to them, respectively, upon the promissory notes held by them and re- 
eeived under the provisions of section 4, of article II hereof, and of ail 
amounts that they or either of them shall hâve paid to the Pacifie Company 
or the trustée pursuant to the provisions of said section, notes wherefor shall 
hâve beeu demanded but shall not hâve been delivered ; but, except as pro- 
vided in section 5 of article II hereof wlth respect of taxes contested and an- 
nnlled, nothlng herein contained shall require the Pacific Company or any 
one to repay to the parties of the flrst part, or either of them, any moneys 
that they or either of them shall hâve paid on account of any tax or taxes 
that the Pacific Company shall hâve been required hy law or permitted to pay 
upon or deduct from the principal or interest of its said flrst mortgage bonds, 
uuless by the ternis of the Pacific Company's said flrst mortgage the Pacific 
Company, itself, shall be lawfully required to pay such tax or taxes. 

6. The Pacific Company further expressly covenants and agrées that it will. 
not later than the 20th day of February and not later than the 23d day of 
August in each year, commencing witli February, 1909, or with the Febroary 
or August prior thereto next succeeding the acquisition and conipletion of the 
Pacific Company's main line of railroad from San Francisco to Sait Lake City, 
actually pay over to its fiscal agents in the city of New York and the eity of 
San Francisco, or to one of them, the amount to be paid by it for the purpose 
of paying the installment of interest to fall due upon the flrst day of the 
following month upon its said first mortgage bonds, and that it will not there- 
after permit any of the funds so paid over to be used for any purpose other 
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than the payment of such installment of interest, and that It will cause the 
fiscal agents or fiscal agent to vvhieh such payment shall be made forthwitli 
to notlfy the Trustée of the niaking of such payment and of the amount there- 
of and llkewise to permit the Trustée, or any représentative of the trustée, 
to examine ail the books and accounts of each of sald fiscal agents so far aa 
the same concern any such payment or the payment or nonpayment of any 
Interest upon any of said first mortgage bonds, and will llkewise cause sald 
fiscal agents or fiscal agent forthwlth to notify the axiditor acting as provided 
in section 6, article VI hereof, both by letter and telegram, of such payment 
and of the amount thereof. 

The Pacific Company further expressly eovenants and agrées that it will. not 
later than the 23d day of August in each year, commencing wlth the year 1911, 
aetually pay over to the Trustée the amount to be paid by it for the purpose 
of making the sinklng fund payment to fall due durlug the year expiring upon 
the last day of the tlien current uionth, as required by the racific Compauy's 
said first mortgage. 

7. The Pacific Company further agrées that as soon as and whenever tlie 
gross earnings of the Pacific Company yield a surplus above the expenses and 
charges enumerated in paragraphs (1) to' (7) of section 5 of this article, ail 
traflic balances due to the Pacific Company accrulng in the hands off either oi; tlie 
parties of the first part may be by such party applied in payment aud dischargo 
pro tanto of the claims of such party of the first part on account of payments 
(subject to repayment) made by it pursuant to the provisions of article II 
hereof or otherwise, and such party ot the first part may apply such balances 
to the discharge of claims upon open accounts or upon promissory notes of 
the Pacific Company, or of both classes of claims, as it may elect. 

Article V. 

The Trustée hereby eovenants and agrées that it will hold ail moneys rc- 
ceived by it pursuant to the provisions of this instrument in trust for, and 
will apply the same or cause the same to be applied at tlie times and in the 
manner herein provided to the uses and purposes herein prescribed wlth re- 
spect of such moneys, or, in the absence of any provision liereof with référence 
to the application of any such moneys, to the uses and purposes pro\ided witli 
respect thereof in said first mortgage of the l'aeific Company ; and that it 
will, from tluie to time, upon the request of any Iiolder or holders of bonds 
secured by said flrst mortgage of the Pacific Comii.'uiy and being satisfactorily 
indemnified against the expense of so doing, acting either alone or wlth the 
Pacific Company, take steps to enforce by a suit or suits in equity or at law 
or by other proper ijroceedings to be prosecuted or taken in Its own name or 
In the name of the Pacific Company, or in the name of both, ail the terms and 
provisions of article II hereof that require any pnynients to be made to the 
Trustée by the parties of the first part or either of theni, an<l, upon the request 
of the holder or holders of twenty jjer cent. (20%) in amount of said bonds 
at the time being outstanding, will likewise enforce any and ail other provi- 
sions of this agreenient, and likewise of ail modified agreements, if any, sub- 
stituted therefor, as provided in section 14 of article I hereol 

Article VI. 

10. The refusai, neglect or other failure of the Pacifie Company to perforni 
any or ail of the eovenants, agreements or conditions herein contained by it 
to be perfonned shall not constitute ground for the rescission of or refusai 
to pertorm or delay lu performing this contract by the parties of the flrst part, 
or either of them ; but in event of any such refusai, noglett or other failure. 
the party or parties of the first part aggrieved thereby may liave resort ti> 
such remedy by suit for spécifie performance or action for damages as may be 
appropriate. But notinng herein contained shall be taken to authorize any 
action that shall hâve the efi'ect of impairing in any manner or to any extent 
the lien or seeurity of the flrst mortgage of the Pacific Company, or of pre- 
venting, obstructing or interfering with the exercise of any of the remédies 
thereby granted to the Trustée. Time is strictly of the essence of each and ail 
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the covenants and agreements to be performed by the parties of tlie flrst part, 
or either of them, and contained in sections 4 and 5 of article II hereof. 

13. This agreement shall, except as hereinafter provided, continue in full 
force and effect, and be binding upon ail the parties hereto, from tlie date 
hereof until ail of said $50,000,000, face value, of tirst mortgage flve per cent. 
thirt:y-j-ear gold bonds of the Pacific Company shall be fuUy paid, principal 
and interest, or untll said bonds shall be called for rédemption and provision 
made for payaient thereof in full, principal and interest, as provided in the 
tirst mortgage of the l'acific Company, and shall run with the railways of 
the said several railway companies, parties thereto, Into whosoever hands the 
same may corne ; and this agreement and the provisions thereof shall be so 
«onstrued that any person or persons, corporation or corporations, whlch may 
at any time acqulre in any manner any of the said several railways of the 
parties hereto shall be held and be deemed to hâve expressly agreed by virtue 
of the aet or acts, deed or deeds, or other instrument or transaction by or 
through which the said person or persons, corporation or coriwrations, may 
immediately or indirectly hâve acquired the said several railways, or any 
thereof, to and with each and every of the parties hereto to observe and per- 
form ail of the tenus required by this agreement to be performed or to be ob- 
served by the party hereto from whom, immediately or indirectly, the said 
person or persons, corporation or corporations, may hâve acquired the said 
railways or railway, and the said person or persons, corporation or corpora- 
tions, shall be held to be bound by an express contract with the parties hereto 
and by and upon an express trust to perform and observe as aforesaid ail the 
terms hereof, including ail acts and things that may be necessary to préserve 
in full force the several obligations and agreements herein established or con- 
tained for the full term hereof; and the obligations and provisions of this 
agreement shall be deemed to be part of the considération of any contract or 
contracts, of whatever form or nature the sa me may be, and of any other 
transaction by which any person or persons, corixjration or corporations, may 
acqulre or undertake to acqulre the said several railways or any o£ them. 
Kaeh of said railway companies parties hereto further covenants and agrées 
with ail the other parties hereto that if it shall at any time during the con- 
tinuance of this agreement, by lease, sale, consolidation or otherwise, eonvey 
or in any manner transfer its property or its rights and franchises in or to 
ail or any of the premises affected hereby, then any in.strument contaiuing 
or setting out any such lease, sale, consolidation or other conveyance, shall 
contain a covenant that the same is made subject to ail the provisions of this 
instrument, and that its lessee, grantee, successor or other transférée, as the 
case may be, and any and every person or corporation claiming under any 
such lessee, grantee, successor or other transférée, shall, by the acceptance of 
such instrument and by the acceptance of such lease, grant, consolidation or 
other conveyance, beeome bound to perform and observe ail of the terms here- 
by required to be performed or observed by the party mailing such lease, grant, 
consolidation or other conveyance, including ail acts and things that may be 
necessary to préserve In full force the several obligations and agreements 
herein established or contained for the full terni hereof. 

14. Notwithstanding anythlng herein contained or anything contained in 
said first mortgage of the Pacific Company, neither the obligation of the par- 
ties of the first part nor the obligation of either of them to make any of the 
payments provided for in paragraphs 4 and 5 of article II of this agreement, 
as and at the times herein provided, shall be abrogated or in any manner 
niodlfied until ail of the bonds secured by the Pacific Company 's first' mortgage 
shall be fully paid, principal and interest, or until said bonds shall be called 
for rédemption and provision made for payment thereof in full, principal and 
interest, as provided for in the flrst mortgage of the Pacific Company, and this 
agreement shall not, prier to such time, be abrogated or modifled as to any oth- 
er provision or in any other respect in any manner, nor stiall the rights of anj- 
of the parties hereunder be changed in any otlier respec-t (save after defaul't 
by the Pacific Company as hereinafter provided), except by written agreement 
whereto the Trustée shall be a party and which shall bave been approved in 
writing by the holders of outstauding bonds, belng two-thirds in amount of 
the bonds authorizied to be issued under the l'acific Company's first mortgage, 
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such writing belng executed and autlientieated in substantiïilly tlie nianner 
providpd in section 15 of article flve of said mortgage : but any of the provi- 
sions of tbis asreenieut, save those eontained in i)aragraiibs 4 and 5, of article 
II bereof, and sucli provisions as may be supplementary tluM-eto. uiay be abro- 
î^ated or niodified by a written agreenient between ail tbe parties bereto. in- 
cluding the Trustée, provided tbe sanie shall liave beeii approved in writin? 
by tbe bolders of the anioiint of said bonds aforesaid, such writing being ex- 
ecuted and autbentlcated in the uianner aforesaid. In case tlie Pacifie Com- 
pany, or any of its successors or assigiis, sball niake default in the due pay- 
inent of the principal of or Interest agreed to l>e paid upon its bonds to be 
issued under its said first inortgage, according to the tenoi' and effect of said 
bonds and the interest courions pertaining thereto, or in event of any defanlt 
in tlie covenants or conditions of said first niortgage whereby a right of fore- 
closure shall tbereunder accrue to the Trustée or the bolders of the bonds 
securod thereby, the Trustée shall bave and sball forth^\■ith become vosted 
with the right, upon tlie written request of the bolders of two-thirds in anioinit 
of the bonds outstanding and secured by said niortgage exeented and authenti- 
cated in the manner aforesaid, to, and upon any sncb request, the Trustée 
shall termlnate this agreement, save and excepting always the provisions 
for payments in interest, sinking fund contributions and taxes eontained In 
paragraphs 4 and 5 of article II liereof, and, as well, any aud ail other agree- 
ments, if any tbere shall be, to wbich the railway coniitanies parties bereto, 
or either tliereof, or any of their successors. or assigiis, are parties, whereby 
the parties of tlie first part, or eitbcr of theni, or aiiy of their successors or 
assigns, shall or may bave or claim to hâve any rights iu or to the use or 
possession of any of tbe Unes of railway or of tbe pi'operty or franchises or 
inconie of the l'aeific (jompany, by a notice in writing to tliat effect, addressed 
and mailed to the Denver Company and to tbe Western Company at Deuver, 
Colorado, and to the l'aeific Company at San Francisco, Cnlifornla; and upon 
the expiration of tbirty (30) days from and after tbe mailing of sucb notice 
this agreement and ail otber agreenieuts such as aforesaid, imytliing' lierein 
or therein oi' in said tirst niortgage to tbe contrary notwitlisfauding, shall ter- 
iiiinate except as aforesaid, and ail rights of the parties of the first part, 
their successors or assigns, or either or any of tbeiii, to jiossession of any ol 
the lincs of railway or of tlie pro]iert.y, franchises or income of the Pacific 
Company shall thereupon coase; but such terniination of this agreement shall 
not be deemed to and shall not release, nor sball anytliing els<; doue bereuiider 
release, the rights of the Trustée or of the bolders of tbe tirst niortgage bonds 
of the Pacific Comjiany to tbe beneUts of the agreenieuts of the Kaiiway Coui- 
panies, parties of the first part, to make the payments provided for in para- 
graphs 4 and 5 of article II bereof, or upon or against any fund derived or 
constituted as provided in any of said paragraphs. Nothing lierein eontained 
shall be taken to autborize or to resuit in the terniination of this agreement 
in any event or conthiseiicy (prior to the paymont or provision for payment 
of ail of said first mortgage bonds, principal and interest, as aforesaid), e.x- 
cept upon the élection of tbe Trustée niade with tbe written approval of the 
holders of two-thirds in amount of the outstanding bonds secured by the 
Pacific Company's first mortgage given and evidenced in manner and foriu 
as above provided ; but, on tbe contrary, at ail times prior to such terniination 
thei'eof, whetber before or after default as aforesaid, the Trustée as well as 
tlie Pacific Company, Its successors and assigns, sliall be entitled to spécifie 
peiformance of the same and of nny agreement sulstituted tberefor and to 
enforce the same by suits in eqnity or acrtions at law or otlierwise, as may bf 
appvopriate. 



HORNBLOWER et al. v. CITY 01^ PlEKTfE. 

(District Court, D. South Dakota, C. D. February 18, lOlC.) 

1. Municipal Cokporations <®=>;)()2— Wauiîakts— Neootiai;it.iïy and Trans- 

l'EK — "A'EGOTIAin.E INSTRUMENT." 

City warrants, wbile negotiable in forni, so as to be transférable by in- 
dorsement and delivery, are not negotiable instruments in the sensé of 

lËsaFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the law merchant, and are subject In the hands of a bona fide holder to 
any défense existing between the original parties. 

lEd. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1887 ; Dec. Dig. <®=>902. 

For other définitions, see Words and Phrases, First and Second Séries, 
Negotiable Instrument.] 

2. Municipal Corporations ©=5902— Validity op Warrants— Recitatjs. 

A clty cannot be bound by a false récital In a resolution of its councll 
orderine an issue of warrants of the purpose for whlch they were issued, 
where they were in faet issued and used for a wholly unauthorized pur- 
pose, which faet was Icnown to the payée. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. | 
18S7; Dec. Dig. <S=:>902.] 

3. Evidence <3=583(1) — Public Record — Presumption. 

An erasure and altération in a record made hy a public offlcer, in the 
absence of évidence to the contrary, will be presumed to hâve been law- 
fully made at the time the record was written. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 105; Dec. Dig. 
<g=83(l).] 

4. Municipal Corporations i©=»898— Warrants — Bstoppel of Citt. 

Where the Constitution and statutes of a state prohîbited a city from 
Incurring any indebtedness in exeess of 5 per centum of the value of the 
taxable property thereln, to be ascertained by the last assessment for 
state and county taxes, and made it the duty of the county auditor to 
keep the record of such assessment, a purchaser of warrants issued by 
the city was charged with notice of the assessed valuation of its property 
as shown by the auditor's bocks, and the city cannot be estopped from 
showing that the warrants were in exeess of the légal limit of indebtedness 
by the faet that the city auditor, who had nothing to do with such records, 
falsely certified to a larger assessed valuation. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
1883; Dec. Dig. <g=3S98.] 
6. Municipal Corporations iS=-808 — Validitt or Warrants — Ratification 

OB KSTOPPEL. 

Where city warrants were void in their inceptlon for lack of power to 
issue them, neither représentations by its otiicers nor the payment of in- 
terest thereon by the city can operate as an estoppel or a ratihcation. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. f 
1883; Dec. Dig. <S=>S98.] 

At Law. Action by Henry Hornblower and John W. Weeks against 
the City of Pierre. Trial to court. Judgment for défendant. 

Gardner, Fairbank & Churchill, of Huron, S. D., for plaintiffs. 
Karl Goldsmith, City Atty., of Pierre, S. D., for défendant 

ELLIOTT, District Judge. This is an action brought by the plain- 
tiffs against the défendant upon 10 certain city warrants of the city 
of Pierre, for $1,000 each, dated July 29, 1890, consecutively num- 
bered from 3614 to 3623, inclusive, and also upon 10 warrants of the 
said city of Pierre, dated July 29, 1890. for the sum of $500 each, 
numbered consecutively from 3591 to 3600, inclusive, and judgment 
is demanded for the sum of $15,000, with interest thereon at 7 per cent 
per annum. Upon a stipulation in writing, waiving a jury, the case 
was tried by the court, without a jury. 

Upon a careful review of the testimony, I find little dispute upon 

®=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
231 F.— 32 
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the facts material to the issues. I find, from the évidence, that under 
date of July 28, 1890, the city council of the city of Pierre passed a 
resolution, as follows: 

"It was moved tliat the smn of $25,000 for iniblic Iniproveuierits be apiiro- 
priatod and warrants ordered drawn for the sauie, ))ayable to Coe I. Crawford, 
and upon motion tlie roll was called and the menibers answered their nauies 
and voted as follows : Alderiuan Coy voted aye, Hilser. aye, Ilaugen, aye, 
Meade, wbo voted aye, MeNaniina, who voted aye, Kobinson, who voted aye. 
Absent and not votlus, Aldernuui Kleiiier. So the motion was carrled and 
the warrants ordered drawn." 

The warrants in question were issued pursuant to said action by said 
city council. The undisputed testimony is : That thereafter the city 
auditor presented said warrants to Coe I. Crawford, in whose favor 
they were drawn, and he thereupon, at the request of such city auditor, 
indorsed each of thèse warrants without recourse. 

The said city auditor did not deliver said warrants to said Craw- 
ford, or leave thein in his possession, but took them away with him, 
and thereafter delivered said warrants to the National Bank of Com- 
merce at Pierre, S. D., for the use of a committee of citizens of the 
city of Pierre, known as the "Capitol Campaign Committee," of which 
John Sutherland was ■ the chairman or président, intending that the 
proceeds of ail said warrants were to be used for the purpose of de- 
fraying the expenses of said Capitol campaign, and thereafter B. J. 
Templeton, who at that time was mayor of the city of Pierre, and 
président of the said bank, negotiated the sale of said warrants to 
plaintiffs. That the National Bank of Commerce, or B. J. Temple- 
ton, paid nothing for said warrants, either to said Crawford or to the 
said city of Pierre. That said Templeton, président of said bank, went 
to the city of Boston, and interviewed plaintiffs, and arranged for 
the sale of thèse warrants for the use and benefit of said Capitol 
Campaign Committee ; the arrangement not being entirely consum- 
mated and being subject to further investigation on behalf of plain- 
tiffs. That plaintiffs, for the purpose of determining the financial con- 
dition of the city, made inquiry of the city officiais, and in addition to 
the représentations which had been made by Templeton, orally, to the 
plaintiffs at Boston, Mass., a certificate was made by the city auditor, 
under the seal of the city, and sent to the plaintiffs, which was 
introduced in évidence and is referred to as Exhibit A, as follows: 

"Exhibit A (Copyi. 

Statement of tlie Financial Condition of the (^itv of l'ierre This 22d day oj 
July, 1890: 

Assessed vahiation $ .5.154,0W 

Keal valuation (estiniate) 10,000,00(] 

Total bonded dobt : 

rire bonds if ,^.(K)0 00 

Park bonds 1.5.000 00 

Funding 2.-5,000 00 $ 45,000 

Total otitstanduis warrants 120,(XK: 

Total city del)t iflGS.OOC 

"X oertify that the foresoing statement is correct. 

•H. E. Dewey. Cify Auditor. 
"ISeal of tlie (Mty of l'ierre.T' 
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It further appears that upon receipt of this communication, the 
plaintiffs wrote a letter, Exhibit B, as f ollows : 

"Exhiblt B (Copy). 

"B. J. Templeton, Esq., Pierre, So. Dakota — Dear Sir: The papers which 
vve asked for wlien you were In Boston arrlved tins moruing, and seem to be, 
wlth two exceptions, what was requîred. In the first place, the city auditor. 
in his valuation of the city, glves It 83,154,965. outstanding bonds $45,000, total 
outstanding warrants $120,000, and a total city debt of |l(i5,000. This is 
about ¥9,000 more than assessed valuation allows, 5 per cent. Doubtless there 
is some explanatiou of this which we do not know. Of course, tliese warrants, 
issued over and above 5 per cent., would not be légal, unless there is something 
ahout it which we do not nnderstand. We also inclose certiticates of legality 
of warrants, which we wish you would ask the city attorney and Mr. Johnston 
to sign, and retum to us. The ceititicate of legality which they hâve sent 
on does not mention any issue of warrants, but reads as if ail warrants issued 
by the city council were légal. 

"Yours truly, [Signed] Hornblower & Weeks." 

And the président of the National Bank of Commerce wrote, upon 
the stationery of said banl<, a letter, Exhibit C, as f ollows : 

"Exhibit C (Copyj. 

"B. J. Templeton, Adolph Ewert, A. P. Farr, 

"Président. Oasliier. Ass't. Cashier. 

"The National Bank of Commerce, 

"Capital, $75,000.00 

"Notice: Holders of City of Pierre warrants Nos. 2592 to 2601, Inclusive, 
and 2661 to 2738, inclusive, will présent the same for payment. Interest on 
the said warrants will stop from Aug. 1, 1S90. 

"H. E. Cutting, City Treasurer." 

"Pierre, South Dakota, July 30, 1890. 
"Hornblower & Weeks, Boston, Mass. — Gentlemen : I arrlved home ail O. 
K., 'toi) side up with care,' and am wading through about a foot deep of let- 
ters, including yours of the 26th inst. The auditor, in making his statemeut 
to you, was in error in this : He ga^'e the Ijonded indebtedness as $45,000, and 
warrants $120,000. The fact is the fuiiding bonds of •S26,000, which I sold 
to S. A. Kean & Co., Chicago, were part of the $45,000 item, and the proeeeds 
take up so many of the outstanding warrants, as you will by the inclosed no- 
tice from the city treasurer, so that the statement should read : 

Bonds $ 45,000 

Warrants 95,000 

Total debt $140,000 

— which is within the liniit, and in addition our tax levy just made will yleld 
ns about $70,000, and we hâve called an élection to vote bonds to take up ail 
outstanding warrants, as I explained to you. The warrants were mot issued 
until my return, owing to tlie fact that the président of the city council was 
eut of town and there was no one authorized to sign them until I got home. 
I notice also that the auditor on several other matters a little mixed, but on 
the whole it was substautially correct. 

"The warrants, $25,000, were shipped you by our cashier yesterday by Ani. 
Express, wlth instructions as to remittances. Thanking you for favors, and 
trusting this explanation will prove ail satisfactory. 

"Yours truly, [Signed] B. J. Templeton. 

"P. S.— Inclosed certiflcate of city attorney and A. W. Johnston, lawyer, 
as requested" 

— and inclosed therewith a certificate of the city attorney and of A. 
W. Johnston, lawyer, as requested by the plaintiffs, which were not 
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offered in évidence, they having been lost; but the évidence in the case 
shows that plaintiffs testified that they in effect stated that the warrants 
were regularly issued and were légal obligations of the défendant city. 

The évidence discloses that, in compliance with the terms of the last 
paragraph of this letter, the warrants in suit were included in the 
$25,000 shipped to plaintiffs by the cashier of the National Bank of 
Commerce by American Express. It further appears from the évi- 
dence that thereupon, under date of August 8, 1890, the plaintiffs wrote 
to Templeton, who was the président of said bank, advising that plain- 
tiffs had deposited with the National lîank of Deposit of New York 
City draft for $23,300, the proceeds of $23,000 in warrants, advising 
him that the remaining $12,500 would be forwarded later. It further 
appears from the testimony of one of the plaintiffs, and I find the 
fact to be, that the moiiey referred to as being deposited in the Na- 
tional Bank of Deposit of New York in payment of thèse warrants in 
suit was deposited for and to the crédit of the National Bank of Com- 
merce, Pierre, S. D. 

I find that the testimony with référence to this transaction, whereby 
the plaintiffs purchased the warrants in suit, is entirely consistent 
with and supports the allégation of the amended compîaint of the 
plaintiffs herein, and 1 therefore find the fact to be that the plaintiffs 
did not participate in or bave any knowledge of the manner in which 
the said warrants were issued, or the purpose for which the money 
was to be used, and "that said National Bank of Commerce immediate- 
ly thereafter sold said warrants to the i^laintiffs in this action, in the 
regular course of business, for value, and dclivered each of the said 
warrants to thèse plaintiffs, and that thèse plaintiffs are now the own- 
ers and holders of said warrants," as set forth in paragraph 3 of the 
amended compîaint herein. I further find that the plaintiffs never 
ptîid the city of Pierre any considération for thèse warrants, and the 
city and none of its officers received any part of the proceeds of the 
sale of said warrants. 

Under the undisputed record of the circumstances attending the issu- 
ance of thèse warrants and the indorsement by Coe I. Crawford, the 
payée, viewed in the light of the reasonable inferences that must be 
drawn therefrom, with a reasonable interprétation of his testimony, I 
find that he knew, at the time of the indorsement of said warrants, 
the purpose for which thèse warrants had been issued, and the intent 
and purpose to use the proceeds thereof by the said Capitol Cam- 
paign Committee; that the record shows no inquiry or investioation 
to détermine what was the assessed valuation of the défendant fity, or 
the amount of its outstanding indebtedness, except inquiry of Temple- 
ton, and the statements made by him and the certincates furnished 
in the manner above set forth. The only testimony in the record as 
to the use of the proceeds of thèse warrants is to the effect that they 
were used for capitol campaign purposes by this Capitol Campaign 
Committee. 

The record in the county auditor's office of the county of Hughes, 
which is the county in which the city of Pierre is situated, shows the 
assessed valuation of the city of Pierre for the year 1889 was the sum 
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of $971,068, and the amount of cash on hand in the city treasury of the 
city of Pierre, as shown by the records of the said city, was at that 
time the siim of $1,359.22. There were erasures in the records in the 
coLinty auditor's office showing the assessed valuation of the city for 
the year 1889, and the substituted figures were clearly in the hand- 
writing of Sebree, the then county auditor of Hughes county. The 
records of said county auditor also showed, in addition to the assessed 
vahiation of the property of the city of Pierre, for the year 1889, the 
amount of taxes levied, to wit, $17,619.44. 

I a!sp find that at the time of incurring this indebtedness and the 
issuance of thèse warrants the property of the city of Pierre had not 
been equalized for the assessment for the year 1890, and that the 
assessment for the year 1889 was the last complète assessment that 
had been made prior to the date of the issuance of said warrants. I 
find that no such public improvements as s])ecified in the warrants in 
suit were made in the city of Pierre, by Crawford or any other per- 
son, and that Crawford at no time performed any service for the city 
of Pierre, or furnished any materials of any kind to the city of Pierre, 
and that the city of Pierre was never indebted to him in any sum for 
any cause at the time of the issuance of said warrants. I find that 
the city council of the city of I^ierre made no appropriations to cover 
the expenditures ordered by the said warrants, or for any public im- 
provements of any kind or character for the years 1889 and 1890. 

It further appears that the annual appropriation of said city for the 
fiscal 3'ear beginning September 1, 1889, and ending August 31, 1890, 
was as follows : $16,000 for gênerai purposes, and $1,600 for interest 
and sinking fund — and that the same had been fully expended prior 
to the 29th day of July, 1890, when said warrants were issued; that no 
further appropriations were made by the said city during the said 
fiscal year, and there was no provision made or attempted for the 
collection of an annual tax sufficient to pay the interest and principal 
of the debt evidenced by thèse warrants in suit, when due. 

I further find : That the indebtedness of said city of Pierre, upon the 
date of issuance of said warrants, amountcd to the sum of $218,875.52, 
and upon that date exceeded 5 per cent, of the assessed valuation of 
the property within the corporate limits of said city of Pierre. That 
at the time the plaintifîs' warrants were issued, and at ail times 
since, this indebtedness of the said city bas appeared upon the rec- 
ords of the proceedings of the city council of said city of Pierre, 
kept as required by law as a public record, including the proceedings 
of the board of equalization for the city of Pierre, and also the public 
record of the board of the county of Hughes, and the board of equal- 
ization of the State of South Dakota, kept by the city auditor, the 
auditor of the county of Hughes, and the auditor of the state of South 
Dakota, respectively, as required by statute, and that ail of said records 
are and at ail times hâve been open to inspection. That at the time 
of the alleged indebtedness represented by the warrants of the plain- 
tifîs herein the prior registered warrants, after subtracting ail of the 
money then in the city treasury from the total amount, exceeded the 
total amount of taxes levied to pay the expenses of the city of Pierre 
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during the fiscal year in which the said warrants were issued, together 
with the nioneys received from fines and licenses, and the plaintiffs' 
warrants are not drawn against any fund to create which a tax had 
theretofore been levied, and they were not drawn against any anticipat- 
ed fund to be collected from a levy of tax made by the council of tlic 
city of Pierre to pay such indebtedness evidenced by said warrants. 
Plaintiffs' warrants were not drawn against any fund levied to pay the 
current expenses of the city of Pierre for any year, but were drawn 
generally upon the funds of said treasury of the city of Pierre. That 
this alleged indebtedness accrued July 29, 1890, and payments of in- 
terest due thereon were made semiannually until October 29, 1895, 
since which time no payments hâve been made. 

The foregoing findings dispose of the contentions of the parties 
respectively, so far as questions of fact are concerned. The plaintiffs 
insist earnestly that there is a total absence of any évidence in the 
record to show that either Coe I. Crawford, the payée in the warrants, 
or the plaintiffs, participated in, or had any knowledge of, any con- 
spiracy, as alleged in the answer, and insist that the évidence shows 
a fraud attempted to be perpetrated by the city officiais and by the 
citizens of Pierre, through their citizens' committee, for the purpose of 
securing the funds of thèse plaintiffs. 

The foregoing finding as to the knowledge of Coe I. Crawford dis- 
poses of that issue in so far as it is dépendent upon his knowledge. 
There is an affirmative finding, however, that the plaintiffs did not 
participate in or hâve any knowledge of the manner in which the war- 
rants were issued or the purpose for which the money was to be used, 
and that leaves the simple question of the extent to which the plaintiffs 
are bound by the knowledge of Crawford, or the National Bank of 
Commerce. 

[1] Thèse warrants are not negotiable instruments, such as to ex- 
clude an inquiry as to the legality of their issue, even in the hands of 
a bona fide holder, or to preclude défenses which are available as 
against the original payée. The statutes of South Dakota do not, either 
expressly or by implication, enable the holder of warrants to exclude 
inquiry as to legality. A municipal corporation cannot invest such in- 
strument with the character of commercial paper, so as to give it im- 
munity in the hands of a bona fide holder from any défenses existing 
between the immédiate parties. Thèse were ordinary orders, warrants, 
certificates of indebtedness, and obligations to pay, issued by the city 
of Pierre, and as such enable the holders, the plaintiffs, to sue in their 
own name, but are not negotiable instruments, so as to exclude inquiry 
into the legality of their issue or preclude défenses available against 
the original payée. Hubbell v. Town of Custer, 15 S. D. 55, 87 N. W. 
520 ; Gilman v. Township of Gilby, 8 N. D. 627, 80 N. W. 889, 73 Am. 
St. Rep. 791 ; Goose River Bank v. Willow Creek School District, 
1 N. D. 26, 44 N. W. 1002, 26 Am. St. Rep. 605. 

The rule that obtains in this circuit, was declared by Judge Caldwelî 
in Watson V. City of Huron, 97 Fed449, 38 C. C. A. 264, wherein it is 
declared: 

"Such instruments are not sub,iect to the rules of the law merchaut or in 
any manner to bc treated like neigotiabl© bonds. Whatever dififerenccs of 
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opinion may hâve existed amoiig the courts 50 years ago as to tbe negotlabillty 
of such warrants, the courts are now unanimous that, whlle such warrants 
establlsh prima facie the validity of the clainis allowed and authorize thelr 
payment, they hâve no other effect; that they are in form negotiable, and 
transférable by delivery, so far as to authorize the holder to maintain in his 
own name an action on them, but they are not nes;otiable instruments, in the 
sensé of a law œerehant, so that, when held by a i)ona fide purehaser, evi- 
<ienee of their invalidity or défenses available against the original payée would 
lie excluded." 

Under this rule, now universally recognized, thèse plaintiffs oc- 
cupy no better position than the original payée, who had notice of 
the object for which the warrants were issued. 

[2] The fact that the resolution of the city council of the city of 
Pierre, ordering thèse warrants to be issued, falsely and fraudulently 
recited that they were intended for public improvements, cannot aid 
the plaintiffs, nor can a défense by the plaintiffs be predicated upon 
a reliance by plaintiffs upon such records or upon such records and 
statements of the officers of the défendant. Coe I. Crawford, the 
payée, paid absolutely no considération for thèse warrants; the city 
was not indebted to him in any manner ; he perf ormed no service, f ur- 
nished no material, for which thèse warrants were given in payment ; 
he had no claim of any kind or character against the city; no con- 
sidération was ever received by the city for the warrants, either from 
Crawford or from the Capitol Campaign Committee, or the National 
Bank of Commerce. 

Thèse plaintiffs, with référence to the above fmdings upon thèse 
subjects, stand in no better position than Coe I. Crawford, the Na- 
tional Bank of Commerce, or the Capitol Campaign Committee. The 
Constitution of the state of South Dakota (article 10, § 2) provides 
that : 

"No tax or assessnieut shall be levied or collected, or debts contracted by 
Huniicipal corporations, except in pursuanee of law, for public purposes 
s<pecified by law. * » * " 

The campaign for the location of the capitol at Pierre was entirely 
foreign to the purposes and objects of the corporate existence of the 
city of Pierre, and its officers were not authorized to burden the mu- 
nicipality with debts incurred in furtlierance of this campaign. The 
city and its officers were entirely powerless to issue the warrants in 
suit therefor. Thèse plaintiffs, in the purchase of thèse warrants, and 
ail others dealing with the officers of the municipality, or its warrants, 
had notice and were charged with a knowledge of the law under which 
no liability could be created or incurred against the city of Pierre 
for capitol campaign purposes. 

[3] In the foregoing findings, référence is made to the fact that 
the public records of the county auditor's office, showing the assess- 
ment for the year 1889, showed upon their face that they had been 
altered— that tliere were erasures, and figures inserted after such era- 
sures were made. It is insisted by the plaintiffs that such public rec- 
ords hâve no probative force. The Suprême Court of the state of 
South Dakota bas, in a number of décisions, held that, in the absence 
of other évidence to the contrary, the erasure of an instrument is pre- 
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SLimed to be made prior to or contemporaneous with tlie exécution 
of the instrument. Moddie v. Breiland, 9 S. D. 507, 70 N. W. 637 ; 
Bank v. Feeney, 12 S. D. 156, 80 N. W. 186, 46 L. R. A. 732, 76 Am. 
St. Rep. .594; Cosgrove v. Fanebust, 10 S. D. 213, 72 N. W. 1040. 
This presumption is stronger where the in.strument is an act of a jnil)- 
lic officer, who i.s presumed to act lawfull}' and to do bis duty, and who 
bas no personal interest in the transaction. Northwestern Mortgîigc 
Trust Co. V. Levtzow et al, 23 S. D. 562-564, 122 N. W. 600. 

Thougb there is some conflict as to tbe gênerai rule as to presump 
tions to which courts are coramitted, there is practically universaî 
agreement that an altération in an instrument whicb is tbe act of a 
pubHc officer, wi!l be presumed to bave been made before exécution, 
at least if it bas since been in his custody or the altération is in bis 
hand. A pubHc officer is presumed to act lawfully and to do his 3uty, 
and be usually bas no personal interest in the transaction. Tb.ere is 
a compilation of décisions of varions states of tbe Union to be found 
in Tbarp v. Jamison, note 2, at page 114, 39 L. R. A. (N. S.). 

Tbe court's attention was called especialiy to tbe clear, précise liand- 
writing of Mr. Sebree, the auditor at the time the entries were origi 
nally made, and it then seemed clear, and tbe court bas entered its 
finding, tbat tbe entries over the erasures were in liis bandwriting. 
The fact tbat the erasures and changes were made when tbe record 
was being made up and before the duplicate was bled in the county 
treasurer's office was evidenced by testimony introduced, showing tbai; 
the records in tlie office of tbe county treasurer, witbout erasures, tlie 
same being duplicates of tbe original under considération, show tbat 
the assessed valuation and tbe amount of taxes to be collected for 
the year 1889 are tbe same as those shown in tbe record containing 
tbe erasures. In the absence of any testimony impeaching thèse rec- 
ords, I am of tbe opinion tbat this contention of tbe plaintiffs cannot 
be sustained. 

[4] But it is said by plaintiffs tbat this presumption bas, in this 
record, been overcome by proof of statements made under die officiai 
signature and seal of tbe city at tbe time tbe transactions in question 
took place. This exception bas référence to tbe certiircates made by 
the city auditor, furnished tbe plaintiffs at tbe time tbe warrants were 
sold, and referred to in the foregoing findings. This brings us to a 
considération of tbe efïect of this statement of this officer, as to tbe 
important fact of tbe amount of the assessed valuation of the prop- 
erty of the city of Pierre. 

It is conceded that, under tbe statutes of tbe state of South Dakota, 
tbe public record of tbe assessed valuation of tbe property of the 
city of Pierre, provided for by tbe statutes of the state, were records 
of the county auditor's office of tbe county of Hughes, in which tbe 
city of Pierre was situated. It bas been held tbat a récital of facts 
which the corporate officers had no autbority, b}' statute, to détermine 
or certify, does not estop tbe corporation. National Life Ins. Co. of 
Montpelier, Vt., v. Mead, Treasurer, 13 S. D. 37, 82 N. W. 78, 48 
L. R. A. 785, 79 Am. St. Rep. 876; Dixon Co. v. Field, 111 U. S. 83, 
4 Sup. Ct. 315, 28 L. Ed. 360. And tbe purcbasers of thèse warrants 
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of this municipality, which was subject to constitutional and statutory 
provisions limiting its indebtedness to a certain percentage of its as- 
sessed valuation, were bound to ascertain, at their péril, from the 
proper public records, the amount of such valuation. St. Lawrence 
Township V. Furman, 171 Fed. 400, 96 C. C. A. 356, 17 Ann. Cas. 
1244. 

The Constitution of the state of South Dakota (article 13, § 4) in 
efïect at the date of the incurring of the indebtedness represented by 
said warrants, provided that: 

"The debt of aii,y county, city, town, scliool district, * * * or otlier sub- 
division, shall never exceed five per centuin iipon tlie asses.sed valiuition of 
the taxable property therein." 

Pursuant to this provision of the Constitution, the Législature of 
the state of South Dakota provided a law, relating to the incorporation 
of citiéS, that the city council should hâve power — 

"to borrow iiioiiey on the crédit of the corporation for corporate purposes, 
and to issue bond.s therefor, in sueh amoiiiits and forais, and on such condi- 
tions as it shall preseribe, Imt shall not beoomr in/lrhled in any manner for 
onv purposes to antj amoimt iiuiuding the exintin.l indebtedness in an aggru- 
gatc to exceed fire per ccntmn of the value of the taxable property therein, 
to l)e ascertaincd hy the last asscssment for state and countg ta-rcs previous 
to the incurring of such indebtedness." Session Ixiws 1800, p. 69, art. o, § 1, 
subd. 5. 

, It will be noted that the statute expressly provides that the value of 
the taxable property is "to be ascertaincd by the last assessment for 
state and county taxes preznous to the incurring of such indebtedness." 
The question whether thèse warrants exceeded the constitutional or 
statutory limitation was not left to the municipal officers of the défend- 
ant city, but instead the facts from which the question was to be de- 
termined were, by statute, reciuired to be made a matter of public 
record in the county auditor's ofifice of said county of Hughes, open 
to the inspection of ail persons, which records disclosed the extent 
of the issue, and therefore no estoppel can be predicated upon récitals 
by said city auditor or other officers of the city, to the contrary. Un- 
der thèse circumstances, thèse plaintiiïs were charged with the duty of 
examining the records, provided by statute, in order to ascertain 
whether the warrants increased the indebtedness of the municipal- 
ity beyond the limit. National Life Ins. Co. of Montpelier, Vt., v. 
Mead, Treasurer, 13 S. D. 37.^ 82 N.^ W. 78, 48 L. R. A. 785, 79 Am. 
St. Rep. 876; St. Lawrence Township v. Furman, supra. 

Plaintiiïs themselves testified that they made no inquiry in this case 
to ascertain the amount of this assessment from the county auditor's 
office, and the certificate of the city auditor, or other officers of the 
city, cannot be considered by the court to contradict the public record 
of the county auditor's office, kept in the manner provided by statute, 
open to examination of the public, from which the true amount of the 
assessed valuation could be obtained. 

An examination by the plaintiffs of the record in the county auditor's 
office of the county of Hughes, where the public record provided by 
the statute above referred to, was to be found by the public, would 
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have disclosed that the assessed valuation of tlie city of Pierre, for 
State and county purposes, for the year 1889, was the sum of $971,068, 
and an examination of the records of the city would have disclosed 
the fact that the amount of cash on hand in the city treasury at the time 
of the issue of said warrants was $1,359.22. 'Die latter records would 
have also disclosed an existing indebtedness of the city of Pierre, in 
the sum of $218,875.52, which indebtedness, upon that date, exceeded 
the constitutional and statutory 5 per cent, limit of indebtedness, and 
therefore that the officers of the city were without power to incur 
the indebtedness represented by the warrants in suit. 

[5] The next contention of the plaintiffs is that the défendant, by 
reason of the acts and représentations of its officers, charged with the 
duty of managing the city's affairs, and the payment of interest in. 
accordance with the fmdings herein, ratificd the acts of the officers 
in the issuance of said warrants, and thereby established their validity, 
and that the city of l'ierre is therefore estopped to cjucstion the va- 
lidity of the warrants in suit, or to allège and prove the fraud at- 
tempted to be perpetrated upon the plaintiffs by the city and its of- 
ficiais. This objection of the plaintiiï is involved in the foregoing and: 
determined against the plaintifl's. 

I may add, however, that in the case at bar there was a total lack 
of power to issue the warrants originally, under any circumstances, 
and not a mère f ailurc to comply with prescribed requirements or con- 
ditions. Therefore the doctrine of ratification or estoppel by reason 
of the payment of interest on the warrants, or by reason of récitals 
in the public records or certificates by ofiicers, has no application as 
against this défendant, the city of Pierre. Parkersburg v. Brown, 106- 
U. S. 487-501, 1 Sup. Ct. 442, 27 L. Ed. 238. Thèse municipal war- 
rants were void in their inception for want of power to issue same, 
and not merely because of irregularities in their issue. Therefore the- 
payment of interest thereon by the municipality, however long con- 
tinued, does not amount to a ratification which estops the municipality 
from pleading their invahdity. Clarke v. Town of Northampton, 120' 
Fed. 661, 57 C. C. A. 123. A municipal corporation cannot ratify or 
be estopped bv an act void in its inception and whoUy ultra vires. 
Bogart V. Township of Lamotte, 79 Mich. 294, 44 N. W. 612. 

The officers of the city of Pierre were not authorized, either by the 
Constitution or the laws of the state, and were not appointed a tribunal 
to décide the fact which constitutes the condition, in the case at bar, 
the constitutional and statutory limitation. Therefore any action by 
thèse officers, whether by certificate or otherwise, will not be accepted 
as a substitute for the truth that would have been revealed by an ex- 
amination of the proper public record in the oiïice of the county au- 
ditor of the county in which the city was situated. In other words, in 
order to estop the city of Pierre by the acts or certificates of its officers, 
it is necessary that such officers had authority to do the acts and 
make the récitals and to niake them conclusive. The ground of the 
estoppel is the récitals of the officers, statements of those to whom the 
law rëfers the public for authentic and final information on the sub- 
ject. Flagg V. School District No. 70, 4 N. D. 30, 58 N. W. 499-504, 
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25 L. R. A. 363. Applying this rule to the facts as they hâve been 
found in this record, the plaintiffs' position cannot be sustained. 

Proper findings may be prepared in favor of the défendant and 
against the plaintiffs upon ail of the issues in the case, and proper judg- 
rnent in favor of the défendant and against the plaintiffs, dismissing 
the plaintiffs' complaint, and that it go hence without day, with its 
costs. 



THE JOHN L. LAWKENCE. 
(District Court, E. D. Nortti Caroliua. February 16, 1916.) 

1. Maritime Lien.s ig=40^Suppi,iES — Aoreement of Owner — Waiveb. 

Four steamers belonglng to tlie .same owner were ehartered for a com- 
mon enterpj'ise. Tlie cliarterer, being witliout mouey or crédit to buy nec- 
essary supplies, l)y ugreenient witli tlie owner gave notes to libelant-s for 
supplies to be furnislied on the crédit of the vessels, eacli of which was 
uamed in the notes. Tlie .supiiliesi were furnished to the charterer for 
the joint use of tlie vessels, to wliich they were distributed as needed. 
They were purchased and furnished in a foreign port, and were neces- 
sary. A suit liaving been brought against the steamers by others, llbel- 
ants intervened, setting up one lialf their daims against the steamer Port- 
land and the other lialf against the Lawrence. The vessels were sold, 
and the proceeds of the Portland were exhausted in the payment of 
priSr claims by seamen ; but from the proceeds of the I^wrence there 
was a surplus after payiug ail claims except that of a mortgagee. Held. 
that the transaction by whlch the supplies were obtained created, as was 
intended, a maritime lien on ail the steamers jointly, which was superior 
to that of the mortgage ; that libelants, by flling their libels against the 
Portland for a portion of their claim, did not walve their lien on the 
Lawrence, but might, on surrender of the notes, assert the same for the 
amount remaining due by an amended libel. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 78-94 ; 
Dec. Dig. <S=>40.] 

2. Maritime Liens <S=43 — Supplies — Waiveb by Acceptance of Notes. 

The aeceptanee of notes for supplies furnished to a vessel, unless so in- 
tended, does not operate as a payment, iior as a waiver of the right to 
a lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 82 ; Dec. 
Dig. <S=»43.] 

In Admiralty. Suit by the Weller Coal Company against the steam- 
er John L. Lawrence. In the matter of the intervening libels and 
amended libels of E. V. White & Co., Incorporated, and the Robert 
P. Voight Company. On exceptions to report of spécial master. Ex- 
ceptions sustained, with decree for intervening libelants. 

Robert Ruark, of Wilmington, N. C, and Robert P. Ingram, of 
Norfolk, Va., for libelants. 

Herbert McClammy, of Wilmington, N. C, for Astor Trust Co. 

CONNOR, District Judge. The original libel herein was filed by 
the Weller Coal Company, and, upon process issued and decrees ren- 
dered in the cause, the steamer John L. Lawrence was sold by the 
marshal and the proceeds paid into court. A number of intervening 

^=3For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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libels were fi]ed, ail of which, save those of E. V. White & Co., In- 
corporated, and the Robert P. Voight Company, hâve been' disposed 
of by decrees. At the time the original libel was filed, other original 
and intervening libels were filed against the steamers Portland, Naî 
Strong, and Adroit. The said steamers, together with the John L. 
Lawrence, were owned by the Atlantic Phosphate & Oil Corporation, 
of New York, and were chartered by the Atlantic Coast Products 
Company, for the pnrpose of engaging, jointly, in fishing for menhaden 
on the coast of North Carolina. AU of tlîe steamers were sold un- 
der decrees of the court, and the proceeds, save that portion from the 
sale of the John h. Lawrence, now in court, were applied to the dis- 
charge of the claims established against them. The controversy be- 
tween the intervening libelants, E. V. White & Co., Incorporated, and 
the R. P. Voight Company, and the Astor Trust Company of New- 
York, holding a mortgage on the steamers, was referred to Eugène S. 
Martin, Esq., spécial master, who, after hearing the évidence, reported 
the f ollowing facts : 

"Libelants are mercantile corporations of Norfolk, Va. J. F. Bussells. 
président of the Carolina Coast Products Company, needin.ir suijplies to ojjer- 
ate tlie steamers and carry on tlie business in wliicli they were en.!zay;ed, and 
wliich he was unable to pureliase in Wilmington, N. C, on crédit, vvent to the 
City of Norfolk, Va., where he had friends, and saw tlie libelants, E. V. 
Wliite & Co., Incori)orated, and the Robert P. Voight Company, and stated to 
them that the steamers were in need of supplies, that he had no nioney or 
crédit, and had corne to Norfolk to do business with them. They seenied will- 
ing to do business with him, and, while they did not say that they doubted the 
crédit of the Carolina Coast Products Company, they desii'ed to hear from the 
owner of said steamers in New York before they delivered any supplies, as 
the said Bussells stated that he had no right to pled^e the steamers. 

"Q"'hereupon the said Kussells and Mr. Ttobert P. In.sram (the secretary and 
treasurer of the Voight Company and attorney for White & Co.), on Ix^hnlJ" 
of the said E. V. White & Co. and Robert P. Voight Coni]iany, went to New 
York and there interviewed Mr. 8mitson, presideiU: of the Atlantic Phosiihate 
& Oil Company, and Mr. Meadows, a part owner of the Carolina Coast 
Products Company, and chairman of the tinancial board and gênerai manager 
of the Atlantic Phosphate & Oil ('ompany, th(î owner of said steamers, and 
Capt. Bussells stated to them that Mr. Ingram was not satisfied with thi> 
flnancial condition of said companies, and it was then agreed between them 
that the ("arolina Coast Products Company should exécute notes to 10. V. 
White & Co. and the R. P. Voight Company, resijec-tivoly, for the supplies. 
to be delivered by them to said steamers, said notes to bear the names of 
the said steamers, to wit, John L. Lawrence, Portland, Nat Strong, and 
Adroit, and to be iudorsed by Mr. Meadows and Capt. Bussells. The notes, 
having been drawn in Norfolk and indorsed tliere by Bussells, were carried 
to New York and there indorsed by Meadows for the aniount of supplies 
Capt. Bussells estimated the steamers would require. It was further agreed 
that, as the steamers would need suiiplies, the Atlantic Phosphate & Oil 
Company would make the steamers responsible for them, and, for this reason. 
the names of the steamers were put on said notes, and it was alone on this 
agreement tliat supplies were furnished on the crédit of the steamers. 

"Two notes were executed by the Carolina Coast l'roducts Comt)any, one 
for .$1,800, payable to Robert P. Voight Couipany, and the other for ijîâOO, or 
$550, payable to E. V. White & Co., signed 'Carolina Coast Products, Com- 
pany, by J. J. Bussells, Président,' for supplies furnished steamers John L. 
Lawrence, Portland, Nat Strong, and Adroit, and indorsed by Meadows and 
Bussells. 

"IJpon the exécution of the notes, as aforesaid, Mr. Ingram and Capt. 
Bussells returned to Norfolk, ^vhen the not£s were delivered liy Capt. Bussells 
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to the Voight Company aud White & Co., respectively, and they delivered the 
supplies, as ealled for hy the Carollna Ooast Products Company, at its factory, 
and said company dlstributed tliein to the several steamers. » * » " 

The libelants, E. V. White & Co. and Robert P. Voight Company, 
filed intervening libels against the steamers John L. Lawrence, for 
$258.17, in favor of White & Co., and $819.33, being one half the 
amount due for the supplies, in favor of R. P. Voight Company, 
which amounts hâve been paid from the proceeds of the sale of said 
steamer. They filed libels for like amounts, being the other half of 
the amounts due for supplies furnished said steamers, as hereinbefore 
stated, against the steamer Portland. Decrees were rendered for the 
amounts claimed, but the proceeds of the sale of the steamer were 
exhausted in the payment of claims having priority. 

A portion of the supplies furnished the steamers by libelants, were 
on hand, not having been consumed, at the time the libels were filed, 
which were turned over to the receiver of the Coast Products Company 
and sold by him. The supplies were invoiced to the several steamers 
by name, jointly, to be distributed between them by the officers and 
agents of the company. Libelants had no knowledge or notice that 
the supplies were not used as was intended by them. There is due 
libelants the amotmts for which the intervening libel was filed. After 
the sale of the steamers and the payment of the claims against them, 
the libelants were, upon their application, permitted to amend their 
intervening libels against the steamer John L. Lawrence, by claiming 
from the proceeds of the sale, now in the possession of the court, the 
balance due them on account of the supplies furnished, as hereinbefore 
set forth; said amount being more than sufficient to pay said claims. 
The Astor Trust Company, having intervened for the purpose of as- 
serting claim by virtue of the mortgage held by it upon the steamers, 
filed answer to the amended intervening libels. The libelants, since the 
hearing before the spécial master, hâve surrendered and filed with the 
clerk the notes executed as hereinbefore stated. 

[1] The spécial master was of the opinion, and so reported, as a 
conclusion of law that : 

"The agreement entered into by the Atlantic Phosphate & 011 Company, the 
Carollna Coast Products Company, Meadows, Ingram, and Bussells, and the 
transactions thereunder relative to the suiiplies furnished, constltuted an un- 
reeorded verbal mortgage of said steamers to secure the notes e.xecuted to E. 
A'. White & Co. and the Voight Company, snbject to the deed of trust or 
mortgage executed by the Atlantic Phosphate & 011 Company to the Astor 
Trust Company, but do not create, upon the facts found, a maritime lien on 
said steamers." 

To this conclusion of law the libelants filed exceptions. It is insisted 
that, by reason of filing the libel against the Portland for one-half the 
amount due the intervening libelants, they elected to look tO' that steam- 
er for that portion of their claim, and thereby waived any lien which 
they may hâve had against the John L. Lawrence therefor. The libel- 
ants introduced a letter received from the attorney for the bondholders' 
committee, November 23, 1914, at or about the time the steamers were 
sold, in which he wrote : 
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"Confirming our understandiiig, I beg to state tliat If you choose to assert 
the entire clalms of Robert P. Volght Company and E. V. White & Ce, In- 
corporated, agalnst the steamer Lawrence, neitlier the bondbolders' committee 
nor tlieir attorney vvill make any objectiou ou the ground that you are guilty 
of lâches, or mlght hâve proved your claim against the steamer Portland, 
provided that your daims are In ail respects, on the merits, proijerly prov- 
able agalnst said steamer I^wrence." 

While the libels and intervening libels by the seamen and other 
claimants were filed against the steamers, and they were sold separately 
and their proceeds applied to the claims so asserted, it is évident that 
they were ail owned l3y the same corporation, chartered by Carolina 
Coast Prodticts Company for, and engaged in, a common purpose and 
ventiire. Capt. Eiissells was in control of them. The supplies were 
furnished upon their joint crédit and for their joint use. The goods 
were invoiced to ail of the steamers, treatiiig them as engaged in a 
common enterprise. The distribution of the supplies among the steam- 
ers was left to Capt. Bussells or his employés. There is no question 
of the amount or price of the supplies; in the original intervening 
libel, thèse éléments were found by the master, without any controversy 
on the part of complainants. There is no controversy in regard to 
the necessit}' for the supplies to enable the steamers to proceed oii 
their voyage, or the enterprise for which they had been chartered by 
the Coast Products Company. I can perceive no valid reason why, 
unless for some other cause, the libelants are deprived of a maritime 
lien, they may not bave filed their libel upon each of the steamers for 
the entire amount and recovered the whole amount out of either of 
them. There was no question, as between the libelants and the own- 
ers, charterers, or claimant, of separate liability. It turned out that, 
because the seamen on the separate steamers filed libels for wages 
against the one upon which they were engaged, the proceeds of the 
Portland were consumed in the payment of their wages, which were 
entitled to priority over the claim of the libelants for supplies. It was 
evidently in récognition of this condition, and tliis right of libelant, 
that the attorney, representing the bondholders' committee, the only 
persons who had any substantial interest in the matter, wrote the 
letter introduced by the libelants. I do not think that, by ftling their 
libel for a portion of their claim against the Portland, the libelants 
waived their rights or lien, if any they had, on the steamer Lawrence, 
and this was the attitude of the attorney representing the bondholders. 

We are thus brought to inquire whether, upon the facts found by 
the spécial master, the intervening libelants acquired a maritime lien 
on the steamers for the amounts due for the supplies furnished. The 
master construed the transaction as an attempt on the part of the own- 
ers to give the libelants "a verbal niortgage" on the steamers, which, 
as he very correctly held, was invalid as against the claimant Astor 
Trust Company. The steamers were in a f oreign port ; their home 
port being New York. The supplies were necessary, and were ftir- 
uished upon the request of the master — the charterer and the owner. 
It would seem that, in the absence of a finding that the crédit was 
given to the owners, and not the steamers, a maritime lien attached. 
The case which appears more nearly analogous to the conditions found ' 
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hère is The Kalorama, 10 Wall. 204, 19 h. Ed. 941. There the ves- 
.sel, being navigated between Baltimore and Charleston, by Prender- 
grast, under a contract with her owner, résident of New York, while 
in the port of Baltimore, was repaired by Prendergrast, on the request 
of the master and the owner, with the express understanding that the 
repairs were so made on the crédit of the steamer ; supplies were also 
furnished her under the same conditions. For the balance due, part 
of the amount having been paid, Prendergrast brought a common-lavv 
suit against the owners in the state court, and while the suit was pend- 
ing filed a libel for the same repairs and supplies in the fédéral court 
on the admiralty side of the docket. Judge Clifford says : 

"Where it appears that tlie repairs and supplies were necessary to pré- 
serve the ship in port, or to enable her to proceed on her voyage, and that they 
were made and furnished in good faith, the presumption is that the ship, as 
well as the master and owner, is responsihle to those who made the necessary 
advances, and it is clear that the necessity for crédit must be presumed where 
it appears that the repairs and supplies were ordered by the master, and that 
they were necessary for the ship, unless it is shown that the master had 
funds or that the owner had sufficient crédit, and that the repairers, fumlsh- 
ers, or lenders of the money knew thèse facts, or one of them, * • * gub- 
.iect to those conditions, the master, in the absence of the owner, is vested with 
the authority to order necessary repairs and supplies ; but it is no objection 
to his authority that he aeted on the occasion under the express instructions 
of the owner, nor will the lien of those who made the repairs and furnished 
the supplies be defeated by the fact that his authority emanated from the 
owner, instead of being implied by law. When the owner is présent, the Im- 
plied authority of the master for that purpose ceases; but, if the owner 
gives direction to that effect, the master may still order necessary repairs and 
supplies, and if the ship is, at the time, in a foreign port, or in the port of 
a State other than that to which she belongs, those who made the advances 
will hâve a maritime lien, if they were made on the crédit of the vessel. 
* * * Implied liens, it is said, can be created only by the master ; but if 
it Is meant by that proposition that the owner, or owners, if more than one, 
<;annot order repairs and supplies on the crédit of the vessel, the court can- 
not assent to the proposition, as the praetice is constantly otherwise." 

This décision is of controlHng authority because of the fact that the 
court reversed the décision of Chief Justice Chase, sitting on the cir- 
cuit, and, as he stated, against his own opinion, followed the décision 
of the Suprême Court in The Laura (Thomas v. Osborn) 19 How. 22. 
15 L. Ed. 534, and The Sultana (Pratt v. Reed) 19 How. 359, 15 L. 
Ed. 660. So, in the Patapsco, 13 Wall. 329, 20 L. Ed. 696, Judge 
Davis says: 

"If the crédit was to the vessel there Is a lien, and the burden of displaoing 
it is on the claimant. He must show affirmatively that the crédit was giveu 
to the Company to the exclusion of a crédit to the vessel. This he seeks to do 
by the form of charge in the libelant's journal and ledger. If it be conceded 
that thèse entries tend to support this position, they are far from being con- 
clusive évidence on the subject. Entries in books are always explainable, and 
the truth of the transaction can be shown independent of them." 

In Lower Coast Trans. Co. v. Gulf Refining Company, 211 Fed- 
336, 128 C. C. A. 15, it is held that: 

"One furnishing fuel to a vessel in a foreign port, under contract with a 
corporation operating the vessel on joint account for itself and the owner. 
Is entitled to a maritime lien."' 
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It is sakl: 

"The fact that bills were macle out to otlier parties conneeted witli tlu' 
management of the boat does not destroy thc maritime lien for supplies 
furnished in a forei.£rn port." 

With ail déférence to the learned spécial master, I am unable to 
reach the conclusion that the parties — the libelants, the charterer and 
owner — intended to give a verbal mortgage on the steamers. This 
would hâve been very unusual and manifestly void as against the 
mortgage held by the Astor Trust Company. It seems that, upon a 
more reasonable construction, we should reach the conclusion that 
it was the purpose of libelants to make sure that, by having the con- 
current consent or order of the owner and the charterer, the steamers 
would be subjected to a maritime lien for the supplies. The fact that 
the libelants were notified by Capt. Bussells that he had no money and 
could get no crédit in Wilmington was conclusive évidence to them 
that the Coast Products Company was of doubtful crédit ; hence "they 
desired to hear f rom the owner of said steamers in New York bef ore 
they delivered any suiiplies, as the said Bussells stated that he had no 
right to pledge the said steamers." When their attorney reached New 
York, Capt. Bussells stated to the owner and the charterer that Mr. 
Ingram was not satisfied with the hnancial condition of said companies, 
and it was then agreed that the companies were to exécute notes for 
the supplies to be delivered by them to said steamers- — said notes to 
bear the names of the steamers and to be indorsed by Mr. Meadows 
and Capt. Bussells, and that the Atlantic Phosphate & Oil Company 
would maice the said .steamers responsible for the supplies, etc., "and 
it was alone on this agreement that the supplies were furnished on the 
crédit of said steamer." 

[2] I am of the opinion that the reasonable interprétation of this 
transaction leads to the conclusion that the owner consented that the 
libelants should hâve a maritime lien for the supplies, which ail par- 
ties conceded were necessary to enable the steamers to continue the 
work for which they had been chartered. The acceptance of the notes, 
unless so intended, did not operate as a payment of the account for 
the supplies, nor a waiver of the lien. In The Emily Souder, 17 Wall. 
666, 21 L. Ed. 683, drafts were given by the master and accepted by 
the owner, they were protested for nonpayment, and the libels there- 
upon filed. Mr. Justice Field says : 

"The drafts given by the captain npon the owners of the ve.s,sel In New 
York were not received by the libelants in discliarge and satisfaction of the 
sums advanced. They were received only as eonditional payments. Such 
would be the presumption of lavv in the absence of any direct évidence ou 
the point ; for by the gênerai commercial law of the world a promise to pay. 
whether in tlie form of notes or bills, Is not of itself the équivalent of pay- 
ment. It is treated everywhere, in the absence of express agreemeut or lo- 
cal usage to the contrary, as eonditional payment only." 

There, as hère, the acceptances were produced on the trial and sur- 
rendered for cancellation. So, in The Kalorama, supra, it was held 
that the institution and pendency, at the time the libel was filed, of 
an action in the common-law courts against the owner for the sup- 
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plies, did not prevent the prosecution of the libel in admiralty. In The 
Emily Souder, supra, it is further said: 

"The fact that tlie vessel was, at the tlme the advauces were made, under 
mortgage to the claimants, does not subordinate the lien of the llbelauts to 
the claliu of the mortgagees. * * * Advanced for the security and protec- 
tion of the vessel, they were for the benefit of the mortgagees as well as of 
the owners. If liens created by the necessitles of vessels in a foreign port 
could be subordlnated to or displaced by mortgages to prior creditors at home, 
such liens would soon cease to be regarded as having any certain value, or 
as afifording any reliable security." 

The position that, by fiHng the Hbels against the Portland, the Hbel- 
ants waived the hen on the Lawrence, I do not think tenable. AU of 
the vessels, engaged in the joint enterprise, were under mortgage to 
the Astor Trust Company. It was of no interest to that company 
whether the claims were paid from the proceeds of the sale of the 
Portland or the Lawrence ; in either case, the value of its security was 
pro tanto reduced. In no respect was the attitude of claimants changed 
by reason of the course pursued by the libelants. This was recognized 
by the attorney for the bondholders. 

Upon a careful considération of the entire case, I am of the opinion 
that, in accordance with the principle of maritime law laid down and 
applied in the cases cited and the text-books, the libelants are entitled 
to a maritime lien on the steamer Lawrence. As the fund has been 
in the registry since the sale, and the delay was caused by the course 
pursued by libelants, no interest will be allowed, and the cost, includ- 
ing one-half the allowance to the spécial master, of the amended in- 
tervening libel, will be deducted from the recovery. The exceptions 
are sustained. A decree will be dra^m directing the payment of the 
amount due libelants, subject to a déduction of the cost charged against 
them. As it appears that there are no other liens upon, or claims 
against, the funds in the registry, from the proceeds of the sale of 
the steamer John L. Lawrence, and that the claimant, Astor Trust Com- 
pany, is entitled thereto, the decree will direct the payment of the 
amount, less any cost for which it may be liable, to said trust company, 
or to Herbert McClammy, Esq., counsel of record. 

This decree is final. 



In re THOMAS. 
In re CHASE-HACKLEY PIANO CO. 

(District Court, S. D. Georgia. March 20, 1916.) 

1. Sales ®=8 — Delivery oe Goods for Sale — Construction of Contract — 
Bailment or "Conditional Sale." 

A contract under whlch goods are delivered to another for sale, the re- 
ceiver not being absolutely bound to pay for the same, is one of con- 
signment, and a mère bailment ; and the fact that the receiver of the 
goods may fix the selling priée, or retaln the différence between such price 
and the price at which they are billed to him, and is also required to pay 

âcsFor other cases lee same topic £ KEY-NUMBER in ail Key-Numbered Digests & Indexes 
231 F.— 33 
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Insurance, storage, freight, and other expenses, does not make the con- 
tract one of sale. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 18, 19 ; Dec. Dig. 

For other définitions, see Words and Phrases, First and Second Séries, 
Conditional Sale.] 

2. Sales <s=a8 — Delivekt of Goons for Sale — Constbuction of Coxtract. 

A provision of such a contract, blnding the receiver of the goods to pay 
for such as shall remaln unsold for a certain length of time at the option 
of the other party, does not divest the contract of Its character as a ball- 
ment or conslgnment, even as to goods whleh are unsold at the end of 
such time, unless the option lias been exercised. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 18, 19; Dec. Dig. 
<S=»8.] 

d. Bankbtjptct ®=î140(1) — Propebty Passing to Trustée — Goods Held on 

CONSIGNMENT. 

Under the law of Georgla, conslgnment contracts are not required to 
be recorded, and the fact that goods in possession of a bankrupt in that 
State at the time of his baukruptcy were held by him on coasignment, 
and not as owner, does not operate as a fraud on liis creditors, nor de- 
prive the real owner of title, although the contract was not recorded. 

[Ed. Note.— ï'or other cases, see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. <@=»140(1).] 

4. Sales <S=8 — Delivert of Propehtt for Sale — Construction of Contract 

— Bailment or Conditional Sale. 

A contract under which pianos were delivered to a bankrupt for sale 
construed in its entirety, and helâ one of consignment, and not of condi- 
tional sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 18, 19; Dec. Dig. 

®=»8.] 

5. Contracts ®=5l70(l) — Practical Construction of Contract bt Parties. 

Where, during the entire course of business between the parties to a 
contract, It was treated as one of consignment, and not of sale, their 
construction is entitled to considération. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. § 753 ; Dec. Dig. 
O=»170(l).] 

In Bankruptcy. In the matter of A. A. Thomas, bankrupt. On 
review of order of référée dismissing pétition of the Chase-Hackley 
Piano Company. Reversed. 

The Chase-Hackley Piano Company filed its pétition with the référée, in 
which it alleged that on January 27, 1914, It eutered into a consignment con- 
tract with A. A. Thomas, the bankrupt, under which it shipped to him on 
February 2, 1914, 14 pianos, ail of which were dlsposed of by said bankrupt 
before bankruptcy, except 4 (giving the numbers of same), and that said 
pianos were in the possession of the bankrupt at the time of his ad,1udication, 
and afterwards passed into the possession of Abram Iievy, trustée of the 
bankrupt; "that during the entire period of the business between petitioner 
and said Thomas under the aforesaid contract, both parties always treated 
the goods as consigned goods, and they were dealt with as such" ; that peti- 
tioner had demanded of the trustée possession of the said pianos, and that 
delivei'y thereof had been refused. Petitioner prayed for an order dlrecting 
the trustée to deliver the pianos to it. Attached to the pétition was a oopy 
of the contract In question, the same being as follows : 

"No altérations of this contract will be accepted. 

"Chase-Hackley Piano Company, Muskegon, Mich. — Gentlemen: (1) In con- 
sidération of your furnishJng us wtth pianos on consignment, we agrée to sell 

^ssFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered DIgests & Indexes 



IN EB THOMAS 515 

them In Augusta, Ga., and viclnity on the foUovving conditions: AU pianos 
that are now or shall hereafter be fumlshed us by you are to be held upon 
coaslgnment and sold on such terms as you may direct. 

"(2) AU money, notes, or other property received on sale of any piano shall 
belong to you. Customers' notes or leases shall be made on blanks furnished 
by you, payable to your order, secured by lien on the instrument sold, and 
subject to your approval. AU notes and leases shall bear interest at the rate 
of not less than 6 per cent, per annum, or we wlll pay the différence to that 
amount from our commission. We will indorse ail such notes and leases, 
suarantee payment at maturity, and liereby waive protest and notice of pro- 
test on the same at your option. 

"(S) We agrée to sell ail instruments witliin four nionths frora date of ship- 
)nent, or pay interest after that tinie at the rate of 6 per cent, per unnum on 
the invoiee priée ; but it is expressly understood that the charge of said in- 
terest and the payment thereof shall in no sensé be construed as ludicating 
a sale of sald instrument to us. If any i>lano is unsold six months from date 
of shipment, I agrée to pay for same at your option. 

"(4) For tlie purpose of forming a basis upon which our compensation is to 
be tixed for the sale of said insti'uments, we direct you to biU same to us at. 
the priées you hâve glven us, and which priées and values we will account 
to you for; and we agrée that our compensation and commission hereundev 
shall be such sum or sums as we may sell said instruments for in excess of the 
priée at which they are billed as above. Our commission on cash sales shall 
be due and payable when you receive your pay for the instrument. Ou time 
sales, you to pay us ail of flrst payment, provldcd it does not exceed Sp.ôO of 
our commission. It is further agreed tliat, when the flrst payment is less 
tiian $50, we are to retain the subse<iuent payments to the amount of ¥50, 
providing we coUect the sald ,i;50 in four months from date of sale. 

"(5) Balance of commission to be paid as you receive money from the pur- 
chaser, after you hâve received tbe invoice priée of the piano in cash, together 
with tlie interest thereon, provided you liave no claim agaiiist us for other 
indebtedness; it being understood and agreed, however, that you are to hâve 
in your possession collaterals of the face value of at least 2-5 per cent, more 
than the total net value of consigned goods which we may hâve sold at that 
time. 

"(6) AU instruments taken back from customers on account of default of pay- 
ments, or for other causes, and ail new or secondhand instruments taken in 
exehange, or in part payment for instruments consigned by you, are to be 
regarded the same as goods consigned, and to be accounted for in the same 
manner. We wlll send you a statement the Ist day of each and every month 
of ail instruments received and sold, and remaining on hand unsold, and make 
prompt returns as sales are made. 

"(7) Upon your demand, or that of your agent, we will deliver as you may 
direct, free of charge or expense of any klnd to you, any and ail of sald goods 
remaining unsold at the time of said demand, including the original packing 
cases for same. AU goods returned to you to be passed to our crédit at 0(» 
per cent, of original bill, the balance, 10 per cent, being deducted for déprécia- 
tion and shop wear of gotxls, except instruments which bave been taken in 
exchange or trade from customers for default In payment on notes or leases, 
such stock to be credited at a fair cash value, to l)e determined by you. We 
agrée to pay ail freight, taxes and expenses, inchiding attorney's fées, court 
costs, and any other charges to which you may be put in takiug possession 
of any instrument or making collections, and to insiire ail stock against loss 
by tire, loss payable to Chase-lfackley l'iano Company. 

"This agreement may be terminated at any time by either party, and any 
stock on hand will be subject to your order. 

"[Signed] A. A. Thomas Piano Co., 
"A. A. Thomas. 

"Sir: Your contract or proposai, as above, we aecept. 

"[Signed] Chase-Hackley Piano Co., 
"Per H. B. Bradley." 

To this îtetition tlie trustée demurred on the following grounds : (1) That 
ît is apparent froin the pétition that the Chase-Hackley Piano Company bas no 
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title to the pianos In question; (2) that tlie transaction between the petitioiier 
and thé bankrupt was a condltlonal sale and the contract not having been re- 
eorded, petitioner cannot recover the pianos ; and (3) that under the contiact 
between the petitioner and the bankrupt the bankrupt becanie absolutely bound 
to pay for the unsold pianos at the expiration of six nionths. 

The référée sustalned the demurrer and dlsniissed the pétition, and the 
Chase-Haekley Piano Company flled a pétition to revlew this order of the 
référée. 

W. H. Barrett, of Augusta, Ga., for Chase-Hackley Piano Co. 
W. K. Miller and J. S. Bussey, Jr., both of Augusta, Ga., for trustée. 

LAMBDIN, District Judge (after stating the facts as above). The 
case before me is upon a pétition filed by the Chase-Hackley Piano 
Company for the review of an order of the référée dismissing upon 
gênerai demurrer its intervention, wherein it asked that the trustée 
of the bankrupt be directed to surrender to it four pianos, which had 
been turned over to the trustée by the bankrupt upon his adjudication. 
The question turns upon the point whether the contract under which 
the Piano Company delivered the pianos in question to the bankrupt 
was a consignment contract or a contract of conditional sale. The 
référée held that on the face of the papers the contract in question 
was a contract of conditional sale, and that inasmuch as same had 
not been recorded, as provided by the laws of Georgia, the rights of 
the trustée in the pianos were superior to the rights of the Piano Com- 
pany. 

[1] 1. It is often quite difficult to détermine whether a contract is 
one of agency or consignment, or whether it is one of conditional sale. 
In order to détermine this question, it is always necessary to consider 
ail the terms of the contract, so as to ascertain the intention of the 
parties. If it is intended and provided that the customer should be 
absolutely bound in ail events to pay for the goods, the title being 
reserved in the vendor, then the contract is one of conditional sale. 
However, if the vendor merely delivers the goods to the customer for 
sale by him as the agent of the vendor, the customer not being abso- 
lutely bound by the contract to pay for the goods, then the contract is 
one of consignment for sale or an agency to sell ; it is a mère bailment. 
35 Cyc. 661. "The fact that such a contract provides that the re- 
ceiver of the goods may fix the selling price and may retain the différ- 
ence between this price and the price at which the goods are billed to 
him as his commission, and shall also pay insurance, storage, freight 
and other expenses, does not make the contract an agreement of sale." 
In re Columbus Buggy Co. (C. C. A. 8th Cir.) 143 Fed. 859, and 
cases cited on page 861, 74 C. C. A. 611; Sturm v. Boker, 150 U. 
S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093 ; Ludvigh, Trustée, v. American 
Woolen Co., 231 U. S. 522, 34 Sup. Ct. 161, 58 T. Ed. 345; National 
Bank v. Goodyear, 90 Ga. 711, 16 S. E. 962; In re Flanders, 134 
Fed. 560, 67 C. C. A. 484. 

[2] 2. Counsel for the trustée recognize the gênerai doctrine above 
ennnciated, but contend especially that under the concluding sentence 
in the third paragraph of the contract which is set ont in fuU above, 
the contract is not one of bailment, but one of sale. This sentence is, 
as follows: 
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"If any piano Is unsold six niontlis froin date of shipinent, I [tbat is, A. A, 
Thomas, the bankrupt] agrée to pay for same at your option." 

It is conceded that more than six months had elapsed before the 
adjudication was had. Counsel for the trustée contend that under 
this clause in the contract the Piano Company had the right at its op- 
tion to compel the bankrupt tO' take and pay for the pianos at the ex- 
piration of six months from date of shipment, and that this provision 
made the contract one of sale instead of consignment. They also con- 
tend that such clause is a fraud on the creditors, giving the Piano 
Company a secret power to call the contract one of sale or one of con- 
signment to meet the exigencies of the situation. The highest courts 
of this State hâve never decided this exact point. They hâve, how- 
ever, recognized and enforced the distinction between consignment 
contracts and contracts of conditional sale, and hâve held that it is 
not necessary under the laws of Georgia for a consignment contract 
to be recorded. Furst v. Commercial Bank, 117 Ga. 474, 43 S. E. 728; 
Powell v. Brunner, 86 Ga. .532, 12 S. E. 744; Fédéral Rubber Co. v. 
King, 12 Ga. App. 261, 76 S. E. 1083; National Bank v. Goodyear 
(supra), 90 Ga. 711, 16 S. E. 962. 

The Suprême Court of Georgia has held also that the converse of 
the proposition contained in the clause now under considération, so 
as to give the consignée an option of purchase, is not inconsistent with 
a bailment or consignment until such option is actuallv exercised. 
Evans V. Napier, 111 Ga. 102, 36 S. E. 426; Wiggins v.' Tumlin, 96 
Ga. 753, 23 S. E. T^; Furst v. Commercial Bank, supra, 117 Ga. 474, 
43 S. E. 728. Other courts elsewhere hâve also construed consign- 
ment contracts which contain a clause giving the consignée an option 
to buy the consigned goods, and hâve likevvise held that this clause, 
before the option is exercised, does not divest the contract of its nature 
as a bailment or consignment, or couvert it into a contract of sale. 35 
Cyc. 655, and cases cited in note 60; In re Pierce (C. C. A. 8th Cir.j 
157 Fed. 757, 85 C. C. A. 14. 

We see no reason in law or equity why the rule should not work 
both ways. The question dépends upon what the parties bind them- 
selves to do under the terms of the contract in accordance with its 
original terms, and where one of the parties has to take some affirma- 
tive action, so as to change the efïect and opération of the contract as 
it originally stood, we do not see how in the absence of such affirm- 
ative action the nature of the contract is changed. As stated by 
Judge Powell in the case of McKenzie v. Roper Wholesale Grocerv 
Co., 9 Ga. App. 185, 70 S. E. 981 : 

"If the effeet of the contract is that the property Is delivered froni tlie bailor 
to the bailee, with the nnderstanding that the title is to remain in the bailor 
and the bailee does not assume initial responsibility to pay the purchase priée, 
It is ordlnarily not a conditional sale, but is a consignment, although tlie 
bailee may hâve the option of purebasing the goods theniselves by paying a 
stipulated price, or may hâve a right to sell them to other persons upon ac- 
counting to the bailor for a stipulated sum, and though the bailee's compensa- 
tion in the matter may dépend uiJon such profit as he shall realize on the différ- 
ence between the price at which the goods are consigned and the price at which 
they are sold, and though the bailee may be responsible to the bailor for the 



518 231 FEDERAL REPORTER 

value of such goods as he may sell on crédit, whetUer lie collects f rom the pur- 
chasers or not." 

The Court of Appeals of Georgia in the case of Fédéral Ruhber 
Co. V. King, 12 Ga. App. 261, 76 S. E. 1083, after quotiiig the above 
extract frora Judge Powell's opinion in the McKenzie Case, adds : 

"The wbole question is whetlier tlie ostensible purcliaseï- assumes liability 
for the purchase price at the time the goods are reoeived. * * * " 

Applying this rule to the case at bar, the question is, Whether the 
bankrupt assunied liabiHty for the purchase priée of the pianos at the 
time he received same. It is clear from reading the contract that the 
bankrupt did not çissume this liability, but he was only to become 
liable for the pianos in the event the Piano Company at the end of six 
months exercised the option to require him to pay for same. This con- 
tingency never arose in this case, and therefore the pianos remained 
on consignment with the bankrupt at the time of his adjudication, and 
the trustée took them in the same plight. 

As stated above, \ve see no reason why the rule should not work 
both ways. The highest courts of this state, in the décisions above 
cited, bave held that the consignment nature of the contract is not 
changed because the consignée liad an option to purchase the goods. 
Indeed, in bankruptcy matters, fraud on the part of the bankrupt is 
generally sought to be provided against, instead of fraud on the part 
of the person who owns the goods and has left them with the bank- 
rupt. If the right of the bankrupt to exercise the option to buy 
the goods does not, under the décisions cited above, change the nature 
of the contract from one of bailrnent to one of sale, we see no good 
reason why a similar effect should not be given to a contract where 
this option is lodged with the owner of the property. It is in the in- 
terest of justice that a person should not be deprived of his property 
without his consent. This view of the law is sustained by other courts 
which hâve passed on the précise question hère made, and those courts 
bave held that such an option on the part of the consignor does not, 
before the option is exercised, couvert the contract into one of sale. 
In re Galt (C. C. A. 7th Cir.) 120 Fed. 64, 56 C. C. A. 470; In re 
Reynolds (D. C.) 203 Fed. 162, and cases cited ; Martin v. Stratton- 
White Co., 1 Ind. T. 394, Z7 S. W. 833; Weir Plow Co. v. Porter, 82 
Mo. 23; Lenz v. Harrison, 148 111. 598, 36 N. E. 567; Franklin v. 
Stoughton Wagon Co. (C. C. A. 8th Cir.) 168 Fed. 857, 94 C. C. A. 269. 

In the Galt Case, cited above, the Circuit Court of Appeals thought 
that it was especially significant that the option to require payment 
was given to the consignor and not to the consignée, and gave that as 
one of its reasons for holding that the contract was one of bailment 
and not of sale. The language used by the court in that case was as 
f ollovv's : 

"It was not contemplated that Galt should ever own thèse wagons. He 
wa.s to sell them to others for the eomiMiny; his commissions to be the 
amount which he mlght reçoive over the i>rices stated in the contract. The 
proceeds, whether in cash or in notes of the purchasers, were to be imme- 
diately returned to the company ; the notes being guarailteed t>y Galt. This 
was a del credere commission, and not a sale. The company oould compel a 
retiirn of the goods not sold. Galt had not tlie option to pay for thcin in 
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moiiey. Even witli respect, to the goods unsold withln the 12 months, the 
option for their return or payment was with the Company, and not with Galt ; 
and nowhere In the agreement does the latter covenant to pay for thèse goods 
as in the case of a sale." 

This case was quoted approvingly by the Circuit Court of Appeals 
of the Eighth Circuit in the case of John Deere Plow Co. v. M'David, 
137 Fed. 802, and at middle of page 811, 70 C. C. A. 422. The Circuit 
Court of Appeals in the Galt Case stated that while the clause giving 
to the consignor the option to require the consignée to pay for the 
goods which were unsold at the expiration of a certain period might, 
if considered alone, tend to indicate a sale, yet, taking that clause with 
the entire contract, it was seemingly incorporated only so as to compel 
the agent promptly to sell and to report sales within the time stated. 

[3] We do not think that this provision in the contract under con- 
sidération was any fraud on the creditors. The laws of Georgia, like 
the laws of other states, do not require consignment or bailment con- 
tracts to be recorded. Such contracts are upheld by the courts, al- 
though the consignée is clothed with ail the indicia of apparent owner- 
ship, and although there is nothing on record to put creditors on notice 
as to the true ownership of the consigned goods. Such is the gênerai 
policy of the law on the subject. Therefore, on reason and authority, 
we do not think that the clause in question should hâve the effect con- 
tended for. 

3. The law requiring contracts of conditional sale to be recorded is 
to be found in section 3318 in the Georgia Code of 1910, which is in 
the f ollowing language : 

"WheneTer Personal property is sold and delivered with the condition afflx- 
ed in the sale that the title thereto is to remain in the vendor of such Person- 
al property until the purehase price thereof shall hâve been paid, every such 
conditional sale in order for the réservation of title to be valid as against 
thlrd parties, shall be evidenced in writing and not otherwise. And the writ- 
ten contract of every such conditional sale shall be executed and attested in 
the same manner as mortgages on personal property ; as between the parties 
themselves, the contract as made by them shall be valld and may be en- 
forced, vyhether evidenced in writing or not." 

The contract in question was not of the nature described in the sec- 
tion of the Georgia Code above quoted. Therefore it was not neces- 
sary for same to be recorded, as required by that section. Nor is there 
any other law in Georgia requiring contracts of the nature of the one 
under considération to be recorded. Therefore the failure to record 
the contract in question did not deprive the Chase-Hackley Piano Com- 
pany of its right to recover the pianos f rom the trustée. 

[4] 4. It is apparent, from reading the entire contract between the 
parties, that same was intended to be a consignment contract. It is 
called a consignment throughout ; the pianos were to be sold on such 
terms as the consignor might direct ; ail money, notes, or other prop- 
erty receivèd in the sale of any piano should belong to the consignor ; 
for ail sales on time, notes or leases should be taken on blanks fur- 
nished by the consignor and payable to its order and subject to its 
approval, and consignée was to indorse such notes; the commission 
was to be paid by the consignor to the consignée ; ail pianos taken back 
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f rom customers or taken in exchange were to be regarded the same as 
goods consigned and to be accounted for in the same manner; the 
consignée was to send the Piano Company a statement on the Ist day 
of each month of ail instruments received and sold and remaining on 
hand unsold and make prompt returns as sales were made ; ail pianos 
were to be returned to consignor on demand ; and in conclusion it was 
agreed that the contract might be terminated at any time by either 
party, and that thereupon the pianos on hand should be subject to the 
order of the Piano Company. Considering the contract in its entirety, 
it is clear that the contract was one of consignment or bailment, and 
not a contract of conditional sale, and that the clause depended upon 
by counsel for the trustée to change the nature of the contract into 
one of sale was not effectuai for such purpose. In this connection 
attention may be called to the opinion of the Suprême Court of the 
United States recently delivered in the case of T- F- Bailev. Trustée, v. 
Baker Ice Machine Company, 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 
- — ; in which the failure of the vendor of certain machinery to exer- 
cise an option given in the contract was adverted to in the foUovving 
language : 

"Coming to the provision relatinff to a mecliauic's lien, we tliink It did no 
more tlian reserve to the vendor a privilège or option to file and enforce sueh 
a lien. It w-ell may be that the exercise of this prlvilese would hâve been 
inconsistant witli a continued assertion of tltle hy the vendor. William W. 
Bierce v. Hutchlns, 20.5 U. S. ,•540, 2T Sup. Ct. 521, 51 L. Ed. 833. But the privi- 
lège was not exerclsed, and it liardly eau be said that its niera réservation 
nulllfled the express vvords of the stipulation conccrnlng the tltle. Tb.at it was 
not Intended to do so seems manlfest wlien the eutlre contract is consldered." 

[5] 5. Furthermore, it is stated in the intervention which the Piano 
Company tiled with the référée that: 

"During the entlre perlod of business between the parties undor said con- 
tract, both parties to the contract always treated the goods as consigned goods, 
and they were dealt with as such." 

This course of conduct on the part of the parties to the contract, and 
the construction so put by theni on same, is entitled to some considéra- 
tion. The Circuit Court of Appeals of the Eighth Circuit in the case of 
Metropolitan National Bank v. Benedict Co., 74 Fed. 182, discussed 
this phase of the subject in the opinion at middle of page 185, 20 C. G. 
A. 377, at page 379, in the following language: 

"Moreover, parties hâve the undouiited riglit to make thelr own contracts. 
and to put thelr own construction upon them, and to regulate their rights and 
liabilities thereunder. If the court 'leaves the parties to be governed by their 
understanding of their own language, it in eft'ect enforces the contract as 
actually made. That they should be permitted to coustrue their own agree- 
ment accords With every principle of reason atid Justice.' " 

6. Counsel for the trustée rely somewhat upon In re Roellich, 
223 Fed. 687, in which the District Court of Oregon, in considering a 
contract similar to the one hère involved, held that same was not a con- 
signment contract, but was a contract of conditional sale. The court 
there says that where property is delivered to the vendee for sale in 
the usual course of business as a merchant, and the various provisions 
relating to the ownership and possession are mère contrivances to se- 
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cure the purchase price to the vendor, the transactions are fraudulent 
in law as against other creditors of the vendee, and it bases that déci- 
sion upon another case decided by the same District Court of Oregon 
(In re Rasmussen's Estate, reported in 136 Fed. 704), in which it was 
held that, under the laws of Oregon, a conditional sale or a bailment 
of goods made by one person to another for the purpose of sale is in- 
consistent with ownership on the part of the vendor or consigner on 
account of the fact that the goods are to be resold. Those décisions, 
therefore, are based on the gênerai policy of the law in the state of 
Oregon. This policy does not prevail in Georgia, because in this state 
it is lawful to deliver goods on conditional sale or on consignment for 
the purpose of resale by the vendee or consignée. Such transactions 
are also upheld by the décisions of the Suprême Court of the United 
States which are cited above. 

An order will be taken, therefore, sustaining the pétition for review 
filed by petitioner, and setting aside the order of the référée in the 
matter, and directing that the référée take further proceedings in the 
matter in accordance with this opinion. 



GRIGSBY V. MILLER et al. 

(District Court, D. Oregon. Mareh IS, 1916.) 

No. 1741. 

1. Parties ®=»32 — To Pleading — "Indispensable Paety." 

In suit by a deceased wife's ;idministrator to set aside a deed giveu 
by her and her liusl>and, the husbaiid, tliougli a proper and neeessary, 
was not an "indispensable, party," one so neeessary tliat a deeree without 
his présence would préjudice his riglits and leave the case contrary to 
eqiiity and good conscience, a party whose interest in the subject-niatter 
of the suit and tlie relief sought is so bound ijp with that of other parties 
that his légal présence as a party is an absolute necessity to the court's 
right to proceed, since, though the husband had an inchoate interest in 
the cause, in that, if plaintiff succeeded, he would be benefited by the 
litigation to the extent of having his title to the property potentially es- 
tablished, subject to the right of the administrator to subject it to the 
payment of the wife's debts, plaintiff administrator could proceed without 
such husband as a party and obtain ail the relief to which he was entitled, 
without affecting the husband's interests or rights. 

[Ed. Note. — For other cases, see Parties, Dec. Dig. <S=>32. 

For other définitions, see Words and Phrases, First and Second Séries, 
Indispensable Party.] 

2. ExEciJToEs AND Administbatobs ®=5438{8) — Action bt Administrator — 

Husband op Décèdent as Pabty Plaintiff. 

In suit by a wife's administrator to set aside deeds, one given by décè- 
dent and husband to M., and one given by M. to another, the proper posi- 
tion of the husband as a party to the suit, was as a plaintiff, and not as 
a défendant, as a recovery by the administrator was in harmony with re- 
covery by the husband, so that the fédéral court had no jurisdiction of 
the cause, on the ground of dlversity of citizenship, where the husband 
was a résident of the same state as the défendants, in which the adminis- 
trator was appointed. 

[Ed. Note. — For other cases, see Executors and Admiuistrators, Cent. 
Dig. § 1777 ; Dec. Dig. @=>438(8) ; Parties, Cent. Dig. §§ 17, 25, 37, 50.] 

(gssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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3. JuDOMEXT <g=233 — Parties — Absence or Peesons Affected — Grantino 
Reltef. 

Where the court can do justice to the parties to a suit witbout injurlug 
persons not b«fore It, it will do so, shaping its relief so as to préserve 
the rlghts of such absent persons, retjulriug, it necessary, disiiilssal of 
the MU as to them. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. § 412; Dec. Dig. 
<S=>233.] 

In Equity. Suit by Fenton E. Grigsby, as administrator, against 
Sarah E. Miller and others. On motions to dismiss the bill of com- 
plaint and the answer and cross-complaint of John Edward Stuart, a 
défendant. Motions snstained, with leave to complainant to move to 
dismiss as to défendant Stuart. 

Thls is a suit to set aside two deeds, one glven by Wana Miller Alexander 
Stuart and James Edward Stuart, lier husband, to Saraii K. Miller, as belng 
obtained tlu-ough undue influence, and the other from Sarah E. Miller to J. 
O. Hayes, as belng given in furtherance of a scheme to defraud Mrs. Stuart. 
Mrs. Stuart was the daughter of Sarah E. Miller, and was twice married— 
tirst to one Alexander, from whoui she obtained a divorce, and then to Stuart, 
who survives her, and is her only helr at law. Fenton E. Grigsby, who brings 
this suit as administrator of the estate of Mrs. Stuart, was duly appointed 
such administrator by the county court of Marlon comity, Or., and, 7.1rs. Stu- 
art haviiig left debts to be paid, the county court by order autborized and 
dlrected the administrator to institute suit to set aside such deeds for the 
lieneflt of Mrs. Stuarfs estate. Sarah E. Miller, John Edward Stuart (th(; 
widower of Wana Miller Alexander Stuart), and J. O. IJayes were made jiar- 
ties défendant. Grigsby is a citizen of this state, and the three défendants 
are citlzens of the state of Calitoruia. AH the défendants appeared and flled 
answers to the coniplaint ; Stuart admittlng ail the allégations and demauding 
like relief as the plaintiff. A little later Grigsby, by leave of the court, flled 
a supplemental bill, whlch seeks an accounting with Jliller and Hayes toucli- 
ing matters arislng out of the sale of lands in wliich Mrs. Stuart is alleged to 
hâve had an interest, other than the lands forniljig the subject of the prin- 
cipal bill. With the pleadlngs in this condition, the défendants Miller and 
Hayes Interposed motions to dismiss tiie bill of eomplaint and the answer and 
cross-complaint of Stuart, ou the ground that the court has not jurisdiction 
of the cause because of want of diversity of eitizenship. 

W. C. Bristol, of Portland, Or., for complainant and respondent 
Stuart. 

liarry L. Raffety, of Portland, Or., for respondent Miller. 
Almon E. Roth, of San Francisco, Cal., for respondent Hayes. 

WOEVERTON, District Judge (after stating the facts as above). 
No question seems to be made as to the authority of the plaintiff in 
his représentative capacity to maintain the suit. 

The real question involved by the motions is whether the défend- 
ant Stuart is an indispensable party, and, if so, whether he should not 
be aligned with the plaintiff. If so aligned, défendants urge that the 
jurisdiction of the court would be ousted, because it would then ap- 
pear that a citizen of one state would be suing citizens of the same 
state, and there would be lacking the requisite diversity of eitizenship. 
Section 50 of the Judicial Code (Act March 3, 1911, 'c. 231, 36 Stat. 
1101 [Comp. St. 1913, § 1032]) provides: 

(gcsjFor other cases see same toplc & KT5Y-NUMBER in ail Key-Nmiibeveil Dlgests & Inûexes 
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"When there are several défendants in any suit at law or în equity, asd one 
or more of tliem are nelther inhabitants ot nor found wittiin the district In 
whieh the suit is brought, and do not voluntarily appear, the court inay enter- 
tain jurisdiction, and proceed to the trial and adjudication of the suit between 
the parties who are properly before it; but the judgment or deeree rendered 
therein shall not conelude or préjudice other parties not regularly served witli 
process nor voluntarily appearing to ansvver ; and nonjoinder of parties who 
are not inhabltants of nor found wlthin the district, as aforesaid, shall not 
constitute matter of abateinent or objection to the suit." 

' Rule 39, Fédéral Equity Rules (198 Fed. xxix, 115 C. C. A. xxix), 
provides : 

"In ail cases where it shall appear to the court that (lersons, who mlght 
otherwise be deemed proper parties to the suit, can not be iiiade parties by 
reason of their belng out of the jurisdiction of the court, or incapable other- 
wise of being made parties, or because their joinder would oust the jurisdlC' 
tion of the court as to the parties before the court, the court inay, in its dis- 
crétion, proceed lu the cause without making such persons parties; and in 
.such cases the deeree shall be without préjudice to the rlghts of the absent 
parties." 

The statute and the rule received considération by the Suprême 
Court in a comparatively récent case, Waterman v. Canal-Louisiana 
Bank Co., 215 U- S. 33, 48, 30 Sup. Ct. 10, 14 (54 h. Ed. 80), where it 
was said: 

"This rule does not permit a fédéral court to proceed to a deeree In that 
class of cases in whlch there is an absence of indispensable, as distinguished 
from proper, or even necessary parties, for nelther the absence of formai, or 
such as are commonly termed necessary parties, will defeat the jurisdiction 
of the court: Provided, In the case of necessary parties, their interests are 
such and so far separable from those of parties before the court, that the 
deeree can be so shaped that the rights of those actually before the court may 
be determined without necessarily affecting other persons not withln the juris- 
diction." 

[1] Indispensable parties are such as are so necessary that a deeree 
without their présence would préjudice their rights and leave the case 
in a shape contrary to equity and good conscience. Hughes' Fédéral 
Procédure (2d Ed.) 257. They hâve been otherwise described as par- 
ties whose interest in the subj ect-matter of the suit and the relief 
sought are so bound up with that of other parties that their légal 
présence as parties to the proceeding is an absolute necessity, with- 
out which the court cannot proceed. In such cases the court refuses 
to entertain the suit when thèse parties cannot be subjected to its 
jurisdiction. Barney v. Baltimore City, 6 Wall. 280, 18 L. Ed. 825. 

Now, measured by this understanding as to what constitutes an 
indispensable party, may the défendant Stuart be so considered? 
While he has an inchoate interest in the cause, that is, such an inter- 
est that, if the plaintiff succeeds, he will be benefited by the litigation 
to the extent that bis title to the property will be potentially estab- 
lished, subject to the right of the administrator to subject the realty 
to the payment of bis decedent's debts, yet it is perfectly manifest that 
the plaintifï could proceed without him, and obtain ail the relief 
to which plaintifï is entitled without in any way affecting his interests 
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or rights. Nor is it apparent that a decree so entered will préjudice 
any of the parties to the litigatioii. much less Stuart. 

The case of Blacklock v. Small, 127 U. S- 96, 8 Sup. Ct. 1096, 32 L. 
Ed. 70, is illustrative as indicative of an indispensable party. That 
was a suit by two sisters against one Small, the alleged obligor under 
a bond, to recover the amount thereof. In their bill they joined an- 
other sister with Small as a défendant. Ail the sisters were joint 
owners of the bond, and it was held that the suit could not proceed 
without the présence of the third sister as a party plaintiff. So she 
was held to be an indispensable party. Of a like nature is Board of 
Trustées v. Blair (C. C.) 70 Fed. 414. 

Waterman v. Canal-Louisiana Bank Co., supra, affords au illustra- 
tion of a necessary, but not indispensable, party, in which it was held 
that the court might proceed without the présence of the necessary 
party. The case was a case against an executor for a decree concern- 
ing the right of complainant to recover because of the alleged lapse of 
a legacy to the Home for the Insane, and the conséquent increase in 
the residuary portion of the estate to be distributed to the heirs of a 
Mrs. Tilton, because of the allégations contained in the bill. The 
Watermans and Davis were made parties to the bill, and it was sought 
to exclude them from a participation in the recovery because of the 
alleged renunciation of their rights in the succession to Mrs. Tilton. 
If it was found that they had not thus renounced their interest, and a 
decree was rendered for complainant, then they would be entitled to 
a recovery. It was said that they had no interest in common with the 
complainant, and the shares of complainant and other heirs were sep- 
arate and distinct. The question was whether Davis was an indispen- 
sable party, and it was held that, while he was a necessary party, he 
was not an indispensable party, without whose présence a court of 
equity could not do justice between the parties before it, and whose 
interests would be so affected by any decree to be rendered as to 
oust the jurisdiction of the court. 

I conclude, therefore, that Stuart, while a proper and necessary 
party, is not an indispensable party. 

[2] But Stuart was not only made a party — he was brought into 
court, and has made his appearance by filing his answer and cross- 
complaint to the bill. The question has been presented whether he 
should not bave been made a party plaintiff. His relief, if any he has, 
is against the other two défendants, and the complainant has no relief 
against him, except that, if recovery be had of the land, Stuart's 
interest shall be subordinated to the payment of the claims against 
his wife's estate. This is not controverted by Stuart, and, while their 
interests are not in common, a recovery by plaintiff would be perfect- 
ly in harmony with a recovery by Stuart. I am of the opinion, there- 
fore, that Stuart should be aligned with the complainant, and not with 
the défendants. This, of course, ousts the court of jurisdiction, Stuart 
being a résident of the same state with Miller and Hayes, and the 
motions to dismiss must be sustained. 
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[3] It is a principle of law that, where the court can do justice to 
the parties before it without injuring absent persons, it will do so, 
and shape its relief in such a manner as to préserve the right of per- 
sons not before the court. If necessary, the court may require that 
the bill be dismissed as to such absent parties, and may generally 
shape its decree so as to do justice to those made parties without préju- 
dice to such absent persons. Payne v. Hooli, 7 Wall. 425, 19 L. Ed. 
260. 

In the case of Ilorn v. Lockhart, 17 Wall. 570, 21 L._ Ed. 657, the 
lower court, finding there vvere présent necessary, but not indispensable, 
parties whose présence was inimical to the jurisdiction of the court, 
and that the interests of such parties were severable from those of 
the other parties to the suit, and that a decree without préjudice to 
their rights coukl be made, directed in its final decree that the bill as 
to such défendants be dismissed, and retained jurisdiction. This was 
upheld by the Suprême Court as proper procédure, and that court up- 
held the action of the Circuit Court. 

In Hicklin v. Marco, 56 Fed. 549, 6 C. C. A. 10 (this circuit), the 
objection that the présence of a party who was not an indispensable 
party ousted the court of jurisdiction was met and obviated by the 
trial court allowing complainant to amend his bill by dismissing as to 
such party. In view of this procédure, the order of the court will be 
that the motions of défendants be sustained, but with leave to the 
complainant to move to dismiss as to défendant Stuart ; and, if such 
motion is made, it will be allowed, and the court will retain juris- 
diction. 



STUTSMAN V. OTJNDA LAXD CO. et al. 

(District Court, S. D. CaliCornia, S. D. February 5, 1936.) 

No. A-113. 

1. Public Lands <&=î106(1) — Décisions of Land Department— Collatekai. 

Attack. 

Wliere land was public land of the United States and so subject to the 
jurisdiction of the Land Department at the time it was listed to a state 
uiider Rev. St. § 2449 (Comp. St. 1913, § 4S70), as lieu land under a school 
land grant, the décision of the department that the land was nonmineral 
and of the character embraced in the grant, eveu if erroneous and void- 
able, is not void as against one who shows no connection with the land 
at the time it was so listed, and cannot be attacked by him. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 104, 301; 
Dec. Dig. cg=106(l).] 

2. Public Lands <S==53 — Listing — Statutes — Construction — "Void." 

As against a collatéral attack, the word "void," as used in Rev. St. § 
2449 (Comp. St. 1913, § 4870), providing that the listing of lands to a state 
under a grant, which are ]iot of the character embraced In the grant, shall 
be "perfectly iiuU and void" is to be construed as "voidable." 

[Ed. Note. — ^For other cases, see Public Lands, Cent. Dig. §§ 143-145; 
Dec. Dig. <©=>53. 

For other définitions, see Words and Phrases, First and Second Séries, 
Void.] 

®=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & lodeies 
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S. Public Ijands ®=j53 — Grant fob Schooi, Pubposes — Sélection op Ldstt 

LiANDS. 

Under Rev. St i 2275 (Oomp. gt. 1913, § 4860), whlch authorizes a state 
to Select lands of equal acreage to compensate deficlencles where sections 
16 or 36, granted for schooi purposes, "are fractlonai In quantlty, or where 
one or both are wanting by reason of the townshlp being fractlonai or 
from any natural cause whatever," the valldity of a lieu sélection is not 
affected by the fact that when survey was made, It was found that the 
section, or part of section, which was made the base of the sélection would 
hâve been in the océan and not a part of the public lands ; it not appear- 
Ing that the section or township was not fractlonai. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dlg. §§ 143-145; 
Dec. Dig. <S=>53.] 

4. Public Lands <S=54(3) — Officees of Land Depabtment — ^Purchasb oï 
ScHooL Land from State. 

Eev. St. § 452 (Comp. St. 1913, § 698), which prohibits the "officers, 
clerks and employés in the General Land Office" from purchasing or be- 
coming interested in the purchase of public lands under penalty of remov- 
al from office, if construed to apply to a surveyor gênerai for a state does 
not render void a purchase by him of schooi lands from the state. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §1 154, 157; 
Dec. Dig. <g=»54(3).] 

In Equity. Suit by W. A. Stutsman against the Olinda Land Com- 
pany, the Columbia Oil Producing Company, and others. On motion 
to dismiss bill. Motion sustained. 

Stutsman & Stutsman, of Los Angeles, Cal., for plaintiff. 

Trippet, Chapman & Biby, of Los Angeles, Cal., for défendant 
Olinda Land Co. 

Lewis W. Andrews and Thos. O. Toland, both of Los Angeles, Cal., 
for défendant Columbia Oil Producing Co. 

BLEDSOE, District Judge. This is a suit brought by the assignée 
of the locators of a placer claim upon supposedly public lands to quiet 
the title thereto, cancel a patent issued by the state of Califomia to 
défendants' grantor, and for an accounting for gas and petroleum 
extracted by défendants. The lands affected are very valuable oil 
properties situate in the Fullerton oil fields. Défendants hâve moved 
to dismiss. 

Originally the land was a part of the public domain, and was in 
1868 listed, and thereby conveyed, to the state of California, as land 
in lieu of a certain thirty-sixth section given to the state under gênerai 
grant for schooi purposes. The acts of Congress specially providing 
for, or relating to, such grant and listing to the state are indicated in 
the margin.^ 

Without going into the détails of the matters set out in the bill of 
complaint, it may be said that plaintifif, whose assignors made their 
entry, location, and discovery on the land in question in 1913, com- 
plains that the land in 1868, at the time of its listing to the state, was 
minerai land, and was known to be such by the applicant theref or and 

1 Act of March 3, 1853, c. 143, 10 Stats. at Large, 244 ; Act of Aug. 3, 1854, c. 
201, 10 Stat. 346, § 2449, Rev. Stats. (Comp. St. 1913, § 4870) ; Act July 23, 1866, 
c. 219, 14 Statsu at Large, 218 ; Act Feb. 26, 1859, c. 58, 11 Stats. at Large, 385 
(Comp. St. 1913, S§ 4S60, 4861). 
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by the United States surveyor gênerai for California, to whom the 
application for such listing was made ; that in spite of such fact and 
such knowledge the application was received and approved by the 
said surveyor gênerai, and the lands were thereafter by the Commis- 
sioner of the General Land Office listed to the state of California as 
lieu lands granted in lieu of a certain specified thirty-sixth section. 

The principal contention in the case is that, as minerai lands were 
reserved f rom grant to the state, either as primary or as lieu lands, the 
listing and grant to the state of such minerai lands, known to be 
minerai at the time both by the applicant therefor and by the United 
States surveyor gênerai for the state, constituted such a fraud on the 
government so gross and palpable as to render absolutely void the 
conveyance thus sought to be effectuated. 

[ 1 ] The mère degree or aggravated nature of the fraud permeating 
such a transaction, however, would not serve to render such a convey- 
ance void, when it would be otherwise only voidable. Confessedly the 
land in question belonged to the United States at the time of its listing 
as aforesaid, and the Land Department of the government in consé- 
quence had jurisdiction over it — jurisdiction tO' détermine whether it 
was minerai or nonmineral, whether it should be listed to the state as 
lieu land or not. Having such jurisdiction, it had jurisdiction in mak- 
ing the necessary détermination to render an erroneous and voidable 
judgment, Possessing jurisdiction of the subject-matter, its judg- 
ment, no' matter how grossly steeped in fraud, was not void; it was 
merely voidable. Under the décision in Burke v. Southern Pacific 
Railroad Co., 234 U. S. 669, 34 Sup. Ct. 907, 58 L. Ed. 1527, it is not 
compétent for plaintiff, who showed no connection with the land at the 
time of its listing in 1868, to complain of the error and fraud charged. 
As to him, the listing, being merely voidable, constitutes a conclusive 
adjudication, not open or susceptible to any sort of attack. 

But plaintiff, recognizing the force of the Burke Case, contends that 
the judgment of the Land Department was absolutely void under the 
décisions in Doolan v. Carr, 125 U. S. 618, 8 Sup. Ct. 1228, 31 L- Ed. 
844, and Sherman v. Buick, 93 U. S. 209, 23 L. Ed. 849. An examina- 
tion discloses, however, that the land in both those cases was not sub- 
ject to the jurisdiction of the Land Department at the time of its 
attempted disposition thereby; it had already passed out of the gov- 
ernment and was owned by private parties; the asserted jurisdiction 
to deal with it was wanting, and in conséquence, that fact being shown, 
any judgment rendered in virtue thereof was absolutely without sup- 
port and void. The case is essentially différent, however, when a 
jurisdiction does exist and a judgment within the competency of the 
tribunal is rendered. In such an event, mère error, however gross, 
and fraud, howsoever induced, cannot suffice to couvert the proceed- 
ing into an absolute nuUity; the judgment is still an adjudication en- 
titled to respect until set aside by direct attack in some manner recog- 
nized by the law. Noble v. Union River Logging Co., 147 U. S. 165, 
13 Sup. Ct. 271, 37 L. Ed. 123. Since the Burke Case, supra, discus- 
sion as to the right of one in plaintiff's situation to hâve such an ad- 
judication set aside is complet ely foreclosed. 



528 231 FEDERAL REPORTER 

[2] Plaintiff claims that the listing and conséquent conveyance to 
the State were "null and void and of no efïect" as distinguished from 
merely "voidable," because of the language of the act of Augiist 3, 
1854 (section 2449, Rev. Stats.), supra, which in ternis does provide 
that where lands embraced in lists similar to the one herein referred 
to are not of the character embraced by the act of Congress and are 
not intended to be granted thereby, "the lists, so far as thèse lands are 
concerned, shall be perfectly null and void and no right, title, claim, 
or interest shail be conveyed thereby." It is obvions, however, that, 
considering the condusiveness of the adjudication of the Land Depart- 
ment within the limits of its competency as defined by the décisions of 
the Suprême Court of the United States, many of which are noticed 
in the Burke Case, supra, the word "void," as uscd in the statute just 
referred to, must, in a proceeding of this character at least, be con- 
strued as "voidable." That there is plenary authority and abundant 
reason to justify such construction is evidenced by the discussion and 
cases cited in 40 Cyc. 214 to 217. 

[3] It is alleged in the bill, in addition to the matters already re- 
ferred to, that the lands in question and applied for in 1868 as herein- 
above mentioned, were not legally located or listed to the state as lieu 
lands, in that the base lands, to which the lands in question were ap- 
plied for as lieu lands, and being a portion of a certain designated 
thirty-sixth section, though at the time unsurveyed, were actually in 
and under the Pacific Océan, and, not being in place were not lands 
contemplated within the grant of Congress to the state of California, 
and in fact were not ixiblic lands at ail, in conséquence of ail of which 
it is asserted that such océan and nonpublic lands could not be the 
basis for any lieu sélections, and could not, and did not, therefore 
afïord justification for the listing to the state of the lands in controver- 
sy herein. 

The statute providing for lieu land sélections (Act Feb. 26, 1859, 11 
Stats. at Large, 385) makes provision for the listing of lieu lands to 
the state in cases wherein the sixteenth or thirty-sixth sections hâve 
been pre-empted and aiso — 

"to compensate defleieiifles for school puiiioses where snid sections 16 or "iS 
are fraetional in quantity or where oue or botli are wanting, by reason of tlie 
towiisliip being fraetional, or from any natural cause wliatever." 

There is no allégation that the township in which the base lands 
above referred to were situate was not fraetional, and in view of the 
allégation that the portion of the thirty-sixth section referred to in 
the complaint was in the Pacific Océan, it is perfectly apparent that 
the section was either fraetional or was entirely wanting ; consequently 
the township must hâve been fraetional. In either event, ample jus- 
tification for the listing of the land in controversy as lieu land would 
hâve existed. In addition, in this, as in the matters referred to here- 
inabove, as to plaintiff, the judgment of the Land Department as to 
the necessity for a lieu land sélection must be held conclusive. 

[4] Plaintiff also complains, somewhat in amplification and aggrava- 
tion of his charge of fraud, that one Shanklin was the surveyor gên- 
erai for California in 1868 when the fraudulent and erroneous ap- 
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plication and listing were made, and that he continued to be such 
surveyor gênerai for some time thereaf ter ; that while acting as such 
there was conveyed to him by one Hancock who, as a deputy United 
States minerai surveyor, had made the survey of the lands in question, 
and who himself knew of their minerai character, ail his (Hancock's) 
interest in and to the lands, and that thereaf ter, in 1882, while he was 
still holding the office of surveyor gênerai, Shanklin received a patent 
to said lands from the state of California. 

In so far as thèse facts merely serve to emphasize and aggravate 
Shanklin's fraud as hereinabove referred to, they do net suffice to 
change the légal situation confronting plaintiff. In this connection, 
however, plaintifif contends that, in virtue of section 452 of the Re- 
vised Statutes (Comp. St. 1913, § 698), the conveyance to Shanklin, 
he being at the time United States surveyor gênerai for California, was 
ipso facto null and void. The section relied upon reads as follows: 

■'The offieers, clerks and employés in the General Land Office are prohlbited 
from directly or indlrectly purchasing or becoming interested in the purehase 
of any of the public lands ; and any person who violâtes this section shall 
forthwith be reinoved from his office." 

It is not clear that the section refers at ail to the surveyor gênerai 
for a State ; there may be some doubt as to whether such officer is an 
employé "in the General Uand Office." Passing that, however, neither 
that section, nor any other to which my attention has been called, pur- 
ports to render void any purehase made under the interdicted cir- 
cumstances. The only penalty prescribed is removal from office. The 
conveyance to Shanklin came from the state of California and not from 
the government, and the court should, I think, particularly as against 
third persons, be slow to adjudge such a conveyance absolutely void. 
Patents, either of state or fédéral origin, ought not to rest upon such 
an insecure basis. 

The motions to dismiss are granted. 



In re BERTHOUD. 

(District Court, S. D. New York. Mareh 3, 1916.. 

1. Eankhtjptct i®=»14— Jurisdiction of Courts of Bankruptcy— Aliens as 

l'ARUES. 

Bankruptey Act July 1, ISOS, c. 541. f.0 Stat. .545, § 2 (Comp. St. 1913, § 
95S6), provides that courts of bankruptey shall hâve jurisdlctlon to ad- 
judge persons bankrupt who hâve had their principal place of business, 
resided, or had their domicile within their respective territorial jurisdic- 
tlons for six months, or who do not hâve their principal place of business, 
réside, or hâve their domicile within the riiired States, but hâve property 
within their jurisdietions, or who hâve been adjudged bankrupts without 
the United States and hâve property within their jurisdietions. Helû, 
that whether an alleged bankrupt or his creditors, or l)oth, are aliens, 
the TJnited States courts bave jurisdiction, provided there is property 
within their jurisdietions. 

[Kd. Note. — For other cases, see Bankruptey, Cent. Dig. § 20; Dec. Dig. 

'®=5l4.] 

<g=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
231 F.— 34 
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2. Bamkbuptcy <§=>I4— JtrsisDicTioN oF Courts of Bankruptcy— "I'kopeety" 

WiTHiN THE District. 

ïhe obligation of a bank within tlie district to a depositor, whether 
called a debt or a cliose iu action, is "propert.\" and its sitns is witliin tlie 
district within Banl^ruptcy Act, § 2, as to tlie jnrisdietion of courts of 
banlîruptey, as the sitns of Personal jjroperty dei>ends largely upon tlie 
tiuestlon involved in Its ownershlp, and Con.gress dld iiot intend that there 
sliould be any tiiie distinctions, but intcnded a bankrujitcy proceediiig to 
be a kind of e(iuitable attacliment, reaching wliatever assets any available 
judicial process ean reach. 

[Ed. Note. — For other cases, see Banlcruptcy, Cent. Dig. § 20 ; Dec. Dig. 
<S=14. 

For otlier définitions, see Words and Plirases, First and Second Séries, 
Property.] 

3. Bankruptcy i@=361 — -"Acr of Bankruptcy" — Admission of Insolvency. 

It is not an act of banlcruptcy for an insolvent debtor to slgii and pub- 
lisli a statement of bis atïairs, showing an excess of liabillties over as- 
sets. 

[Eu. Note.- — For other cases, see Banliruptcy, Dec. Dig. ®=361. 

For other définitions, see Words and ï'hrases, First and Second Séries, 
Act of Bankruptey.J 

4. Bankruptcy <@=3()0— Acts of Bankruptcy— Assignment for Bexefit of 

Ceeditors. 

Under Bankruptcy Act, ii .".a (Conip. St. 1913, § 9587), specifying as an 
act of bankruptcy the making of a gênerai assignment for the benefit of 
credltors, it is iimnaterial wbether sucli gênerai assignment is niade with- 
in or without the TJnited States, and wbether it is a voluntary assign- 
ment or a statutory assignment. 

[Eld. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. Dig. 
<S=>60.] 

5. Evidence <ê=>37— Judicial Notice— M atters of AA'irtcii Notice can be 

Takbn. 

In a bankruptcy proeeeding against: an alien who liad inade an assign- 
ment for the benefit of credltors in Bngland, where the pétition dld not 
show whether tlie îussigiunent ^^as a voluntary or a statutory assignment, 
the court could not take judicial noti«! as to N\-hieh kind of an assignment 
it was, though counsel were apparently agreed that it was a statutory as- 
signment. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 52 ; Dec. Dig. 
<®==>37; Appeal and Error, Cent. Dig. § 2950.] 

*i. Bankruptcy (§=14 — Jurisdiction of Courts of Bankruptcy — Property 
WITHIN District. 

An alien's bank deposlt within a district was property in tlie district 
within Bankruptcy Act, § 2, as to the jurisdiction of courts of bankruptcy. 
though within four montbs prior to the filing of the pétition, the alleged 
bankrupt had made an assignment for the lieneflt of credltors, as for the 
purposes of the statute a gênerai assignment passes onlj- what mlgbt be 
called a "defeasible title," good after four montbs, but defeated if, within 
four months, credltors proceed as pointed ont by the statute. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. Dig. 

<©=5l4.] 

7. Bankruptcy ©=379— Acts of Bankkuptct— Time op CoMjrissioN. 

That an assignment for the benefit of credltors, asserted as an act of 
bankruptcy, was made in England, and that under the laws of England 
acts of bankruptcy must liave occurred within three montlis, dld not affect 
the rlght of credltors to involie tlie jurisdiction of a United States court 
for the proper district at any time within four months. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dig. i@;=>79.] 

©c=jFor other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of Alfred Edward Berthoud, trading 
and doing business as Coulon, Berthoud & Co., alleged bankrupt. On 
motion for an order of adjudication. Motion granted. 

Carter, Ledyard & Milburn, of New York City (James N. Rosen- 
berg, Edward D. Bechtel, and Samuel Kramer, ail of New York City, 
of counsel), for petitioners. 

Geller, Rolston & Horan, of New York City (James F. Horan, 
George S. Mittendorf, and Edward H. Blanc, ail of New York City, of 
counsel), for Farmers' Loan & Trust Co. 

MAYER, District Judge. This is a motion for an order of ad- 
judication on the pétition in bankruptcy, the answer of the Farmers' 
Loan & Trust Company, and the appearance and consent to adjudi- 
cation by the bankrupt. The Farmers' Loan & Trust Company ap- 
pears specially and solely for the purpose of challenging the jurisdic- 
tion of the court. 

The pétition was filed May 13, 1914, by James F. Fargo, as treasurer 
of the American Express Company, an unincorporated association con- 
sisting of more than seven members having its principal office and 
place of business at No. 65 Broadway, in the Borough of Manhattan, 
city of New York, and by one Jacottet and one Apthorp, both of 
London, England, and each by his attorney in fact. 

On the face of the pétition it appears that Berthoud did not hâve 
his principal place of business, nor did he réside, nor did he hâve his 
domicile, within the United States. Jurisdiction rests upon the as- 
sertion that the alleged bankrupt had property within the jurisdiction 
of the court, namely, an amount on deposit with the National Park 
Bank of the city of New York in excess of the sum of $30,000. Two 
acts of bankruptcy are alleged as follows : 

"(1) Tliat sald Alfred Edward Berthoud, doing business as Coulon, Berthoud 
& Ce, is insolvent, and that within four months next preceding- the date of thi.s 
pétition the said Alfred Edward Berthoud, doing business as aforesaid, coui- 
mltted an act of bankruptcy, in that on the ;>d day of February, 1914, sfiid 
Alfred Edward Berthoud, doing business as aforesaid, signed andpublished n 
statement of his afl'airs, showing an excess of his llabilities over his assets 
in the amount of £31,962. Is. 6d. (a copy of said statement, certltied by a notary 
public of the city of London is hereto annexed and made part hereo:Ô ; and (2) 
in that said Alfred Edward Berthoud, doing business as aforesaid, did there- 
after, to wit, on the 9th day of February, 1914, make a gênerai assignment 
for the benefit of creditors to Arthur Francis Whinney of No. 4 Fredericks 
Place, Old Jewry, London, E. C, Chartered Aceountant." 

From the answer it appears that the alleged bankrupt owed tlie 
Farmers' Loan & Trust Company $90,000 with interest, and that on 
February 7, 1914, an attachment was issued by the New York Suprême 
Court in an action brought by the Farmers' Loan & Trust Company 
against Berthoud, and that this attachment was duly levied on the 
deposit in the National Park Bank; that this deposit is $43,441.54, and 
less than the amount of the trust company's claim. From other alléga- 
tions in the answer (which need not be repeated), the questions to be 
deterrained are : (1) Whether the alleged bankrupt had property with- 
in the jurisdiction and with the meaning of the Bankruptcy Law at 
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the tiine the pétition was filed ; and (2) whether tlie alleged bankrupt 
committed an act of bankruptcy. 

At the outset it is désirable to dispose of the less important conten- 
tions. The pétition does not contain any allégation that the petitioners 
are not entitled to priority of payaient within the meaning of section 
64b, or that the petitioners hâve not received a préférence within the 
meaning of section 60ab, and the pétition is inaptly drawn in some' 
other formai respects. I think, hovvever, it may fairly be construed 
that the petitioners were not with.in the classes of persons entitled 
to priority. However, I am cpiite in sympathy with those cases of 
which Green River Deposit Bank v. Craig (D. C.) 110 P'ed. 137, Sabin 
V. Blake McFall Co., 223 Fed. 501, 139 C. C. A. 49, and In re Cren- 
shaw (D. C.) 156 Fed. 638, are examples. We thus come to the vital 
questions in the case and the propositions which are urged in the brief 
and were developed on the argument in support of the attack on ju- 
risdiction. Thèse were: (1) That the act is not to be construed as 
comprehending aliens in involuntary proceedings ; (2) that there was 
no property within this jnrisdiction, because the situs of the property 
was England, both before and after the gênerai assignment, and, in 
any event, that the gênerai assignment transferred the title to the as- 
signée (or trustée as he is called) ; (3) that the acts coniplained of were 
not acts of bankruptcy. 

Fundamentally the Bankruptcy Law had two purposes : (1) To af- 
ford to honest debtors an opportunity of relief, and thereby of begin- 
ning their business life anevv; and (2) to secure as near as may be 
an equal distribution to creditors of the bankrupt's property. 

[1] The whole structure of the act indicates that under certain cir- 
cumstances the proceeding'was a sort of proceeding in rem. Under 
section 2 of the act, résidence or domicile or the locus of the princi- 
pal place of business is immaterial if there is property within the 
United States and the statute confers jnrisdiction even in the case 
of those who hâve been adjudged bankrupts by courts of compétent 
jurisdiction without the United States, provided that such persons hâve 
property within the jurisdictions of the United States. 

In many other provisions of the statute the word "property" will 
be found; and it is apparent that Congress intended that the United 
States courts should deal with and administer the estâtes of bankrupts 
if property existed and was found within our borders. Starting with 
this premise, it logically follows that Congress did not mean to ex- 
clude from the opération of the act those persons who are aliens, 
whether living hère or abroad, who hâve property within the United 
States. 

While it is true that the beneficent features of the act may thus 
be availed of by aliens, yet, on the other hand, there is no reason why 
our own citizens should be discriminated against in the right to hâve 
their property laid hold of and administered under the act by reason 
of the mère fact that the owner of the property is not a citizen or 
résident of the United States; the word "résident" being used in its 
comprehensive meaning. This view is fortified by the provision which 
confers jurisdiction where property is hère, even though the owner 
bas been adjudged a bankrupt by foreign courts. 
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Realizing, of course, that the United States is engaged in a World- 
wide business, it is fair to assume, as matter of policy and comity, that 
Congress intended to give ail persons, whether citizens, or résidents, 
or neither, equal opportunity to share in the distribution of the prop- 
erty. It seems to me, therefore, that whether the alleged bankrupt is 
an alien, or his creditors are aliens, or both, the United States courts 
ha%^e jurisdiction, provided there is "property within their jurisdic- 
tions." 

[2] Whether the obligation of the National Park Bank to pay its 
depositor, Berthoud, be called a debt or a chose in action, the resuit is 
the same. It is clearly property, and bas been so considered in many 
cases involving a vvide variety of questions as to the relation between 
a bank and its depositor ; and, by a course of practical construction 
by courts of bankruptcy, a bank deposit, by whatever name called in 
law, bas been regarded and treated as property. 

In dealing with (|uestions of personal property, situs largely dépends 
upon the question involved in its ownership. Courts and Législatures 
hâve placed the situs sometimes at the domicile of its owner, and some- 
times at the place where the property is found. In cases where the 
property is a bank deposit or a chose in action of any kind, the sihis 
may vary, as the case may be, by virtue of tax statutes, inheritance 
laws, statutes in respect of personal property, or business relations gov- 
erned by the common law. 

I think that Congress in the Bankruptcy Law did not intend that 
there should be any fine distinctions. The Bankruptcy Law has set up 
a comprehensive machinery, whereby property throughout the United 
States with the aid of ancillary jurisdiction may be gathered in by the 
original court. 

I agrée that the intent of this statute was to consider "property" as 
concisely stated by Judge Augustus N. Hand in Re San Antonio 
Land & Irrigation Co. (D. C.) 228 Fed. 990: 

"I will sa.v that I think the meaning of the word 'property' under the Bank- 
ruptcy Act shmild be mvich the same as that under judieial décisions relating 
to matters of taxation and attachnient. In other words, a bankruptcy pro- 
ceeding is a kind of équitable attachnient, which should be held to reach 
whatever assets any avallable judieial process can reach. Consequently the 
situs of property is not to be deterinined by gênerai doctrines, such as 'mo- 
bilia sequuntur personam,' which may well be applicable in matters like the 
law of Inheritance, but by ix>wer of efficient control. Such a view is advan- 
tageous, in order to protect creditors and safeguard the taxing power." 

We hâve then a situation where property was in the Southern Dis- 
trict on February 7, 1914, the date of the attachment of the trust 
Company. 

On February 9, 1914, Berthoud made his gênerai assignment in Eng- 
land, and on May 13, 1914, the involuntary pétition was filed. It will 
be noted that this occurred more than three months after the date of 
the assignment but within four months thereof. 

[3, 4] Before discussing the gênerai assignment, I may state that 
the allégation of paragraph third of the pétition as to the signing and 
publishing by Berthoud of a statement of his affairs does not consti- 
tute an allégation of an act of bankruptcy. Section 3a provides: 
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"Acts of bankruptcy by a person shall conslst of liis having * * * (O 
inade a gênerai assignment for the beneflt of bis ereditors." 

Obviously this was made an act of bankruptcy because the allegerl 
bankrupt thereby placée! the property for the time being beyond liis 
control. It is therefore immaterial whether snch a gênerai assign- 
ment is made within or without the United States, and the statute evi- 
dently contemplated that vvherever a person made such a gênerai as- 
signment, the act was an act of bankruptcy. 

[5] From the pétition it does not appear whether the assignment in 
England was a voluntary or a statutory assignment, although counsel 
on the argument were apparently agreed that it was a statutory assign- 
ment. However, this court cannot take judicial notice from the pa- 
pers under considération as to which kind of an assignment this was. 
But while the question might be simplified if it appeared that the as- 
signment was a statutory assignment, the resuit would be the same 
whichever kind of an assignment took place. 

[6] Counsel for the trust company argue with much ingenuity that 
title passed at once to the assignée in London, and therefore that there 
was no property in this jurisdiction when the pétition was filed. It 
seems to me, however, that this is arguing in a circle. For the pur- 
poses of our statute a gênerai assignment passes what might be called 
a "defeasible title," good after the expiration of four months, but de- 
feated if, within four months, ereditors proceed as pointed out by the 
statute. I do not fail to appreciate that the argument is made that the 
title to the property had already passed, and that the allégation of the 
act of bankruptcy cannot relate the situation back so as to create prop- 
erty where none existed. But it seems to me that the reasoning is that 
property was in this jurisdiction, and that the gênerai assignment took 
it permanently out of this jurisdiction only and if the four months had 
elapsed without the filing of a pétition in involuntary bankruptcy. 

[7] While the English statute is not technically before me, yet to 
save time I may as well pass upon it. Under that statute a créditer 
is not entitled to présent a bankruptcy pétition against a debtor unless 
the act of bankruptcy upon which the pétition is granted has occurred 
within three months before the présentation of the pétition. It seems 
quite clear to me that our jurisdiction cannot be concerned with this 
provision of the English statute. Congress has given to those who 
seek our jurisdiction four months within which to act, and nothing that 
any foreign jurisdiction can do in that regard can afïect the rights of 
those seeking our courts. In addition to the fundamental question in- 
volved in this proposition, it is manifest that there would be lack of 
uniformity if we were to recognize a provision of this character in a 
foreign statute, for in one country the period might be two months, 
in another three months, and so on. 

In arriving at the conclusions hère stated, it must not be understood 
that the court will necessarily take jurisdiction if the ereditors, as welt 
as the alleged bankrupt, are ail ahens residing abroad. It may very 
well be that the court would décline jurisdiction as in Belgenland v. 
Jensen, 114 U. S. 355, 5 Sùp. Ct. 860, 29 h. Ed. 152, and Watts, 
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Watts & Co. V. Unione Austriaca di Navigazione (D. C.) 224 Fecl. 192, 
recently affirmed. 

Whether the American Express Company, herein referred to, is a 
domestic corporation or a foreign corporation does not appear, and 
therefore that question is left open until such time as tlie fact does 
appear. 

The motion for adjudication is granted, with leave, however, to the 
trust Company to answer on the merits. 

As some of the questions presented liave not been passed on by the 
«ourts, so far as I am informed, ail proceedings will be stayed pending 
review, if it is intended to review the order. 



In re SPIES-ALPP]R CO. 
(District Court, D. New Jersey. March 29, 1910.) 

1. T/ANDLOBD AND TENA>-T ©=520.5(3) — LeASES — CoVENANTS RENT. 

Wliere u lessee agreed to pay a flxed rent In monthly installments, to- 
gether wltli tlie annual taxes assessed for each year durlng the terin, 
the taxes to be paid on or before December 20tli, sucli taxes, as well as 
water nites the tenant covenanted to pay, are rent, the agreement to 
pay tliem not being a mère Personal one independent of the réservation 
of rent, and so the landlord mlght distrain for such sums. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. ï)lg. § 
1007; Dec. r>ig. 'S='265(.3).] 

2. Bankkuptcy <g3334.ô — Pkiorities — Rigiit to Priority. 

A tenant agreed to pay taxes and water rates assessed upon the 
premises. Landlord and Tenant Act N. J. § 4 (.3 Comp. St. N. J. 1910, p. 
3060), déclares that no goods or chattels lying on the deniised premises 
shall be liable to be taken by virtue of any exécution agalnst the tenant 
without payment to the landlord, before removing them, of ail rent due at 
the tlme of the taking or which shall hâve accrued up to the day of re- 
moval. whether by the terms of the lease the day of pavment shall hâve 
corne or not. Bankr. Act July 1, 1898, c. 541, § 041), cl. 5, 30 Stat. 563 (U. 
S. Comp. St. 1913, § 9648), déclares that debts owing to any person who 
by the laws of the state or the United States is entltled to priority shall 
hâve priority on bankruptcy. Section 67f (section 9851), déclares that ail 
levies, judgments, attachmeuts, or other liens obtained agalnst a person 
who is insolvent at any time withln four months prior to the flllng of a 
pétition in bankraptcy, shall be deenied nuU and vold. The lessee failed 
to pay rent and water rates as agreed, and was then adjudicated a bank- 
rupt. Held, that as under the New Jersey statute the landlord has a 
mère right of priority and not a lien, and as until the landlord has as- 
serted his lien by distress the tenant may dispose of or Incumber his 
property, the landlord was not entltled to priority as to taxes which at 
the time of the adjudication in bankruptcy had not been assessed and 
could not be determlned, for In such case an exécution créditer would 
take the chattels free from the landlord's claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 
534, 339, 540; Dec. Dlg. -S^^Séû.] 

.3. Landloeu and Tenant <S=3247 — Rights of Landloed — Execution 
Against Lessee. 

Fnder Landlord and Tenant Act N. J. § 4 (3 Comp. St. N. J. 1910, p. 
3066), declarlng that no goods or chattels lylng on the demised premises 
shall be taken by virtue of any exécution, attachment, or other process 

<S=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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agalnst the tenant wlthout payment to the landlord, before removlng them 
from the demised premises, of ail rent due at the tlme ot taking or which 
shall bave accrued up to the day of removal, whether due under the leuso 
or not, an exécution créditer of a lessee may take the lessee's property 
free from the claims of the landlord for taxes payable as rent, where at 
the time of exécution the amount of the taxes was not ascertained ; there 
having been no assessment. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. § 
aS5 ; Dec. Dig. <©=>247.] 

4. Bankbuptcy <3==>318(4) — Claims — Peovable Claims. 

Bankr. Act, § 63a, cls. 1, 4 (Comp. St. 1913, § 9647), déclares that debta 
of the bankrupt which are a fixed liability absolutely owlng at the time 
of the filing of the pétition may be proven and that debts founded on an 
open account or a contraet express or Implied may be proven. A tenant 
agreed as part of the rent to pay the taxes and water rates levled against 
the demised premises. At the time of his bankruptcy the taxes had not 
been assessed. Held that, while the landlord was not entitled to priority 
as to such taxes, which wcre part of the rent reserved, he might, when 
they had been assessed, prove the amount as a claim against the éstate 
of the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 482 ; Dec. 
Dig. ®=:=318(4).] 

In Bankruptcy. In the matter of the bankruptcy of the Spies-Alper 
Company. On pétition to review an order of the référée clisallowing' 
two items of the daim filed by Joseph Oschwald. Referee's order af- 
firnjed in part, and reversed, with directions, in part. 

Harry Campton, of Newark, N. J., for claimant 
Bilder & Bilder, of Newark, N. J., for trustée. 

HAIGHT, District Judge. The claimant, Joseph Oschwald, filed a 
claim against the bankrupt estate for rent for certain premises in the 
city of Newark, which he had theretofore leased to and which had 
been occupied by the bankrupt. He claimed priority. The lease, 
which was dated January 30, 1911, and was for a term of ten years, 
provided for a yearly rental of $4,000, payable in equal monthly install- 
ments on the Ist day of each month in advance, "together with the an- 
nual taxes assessed for each year during said term of ten years, said 
taxes to be paid on or before the 20th day of December in each year," 
and also certain water rents. On June 25, 1913, the pétition in bank- 
ruptcy was filed and a receiver appointed, who took possession of ail 
the goods and chattels of the bankrupt then located on the demised 
premises. Thèse were subsequently sold, and produced considerably 
more than enough to satisfy the landlord's claim. The claim consists 
of four distinct items, as follows: (1) The monthly installments for 
three months, which were due and in arrears at the time the pétition in 
bankruptcy was filed; (2) certain water rents; (3) taxes assessed by 
the city of Newark against the demised premises for the year 1912; 
and (4) that proportion of the taxes assessed for the year 1913 which, 
it is claimed, had accrued up to the time of the filing of the pétition. 
The référée allowed the first two items as a priority claim, but disal- 
lowed the latter two al together. It is to review the latter action of the 

©==>For oUier cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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référée that the matter is now before the court. The claimant's coun- 
sel, on the argument, abandoned his effort to hâve the order of the réf- 
érée reversed, in so far as the disallowance of the third item is con- 
cerned. 

[1] Ahhough the taxes which the lease provided that the tenant 
should pay were uncertain in amount at the beginning of any contract 
or calendar year, they were sure to be made certain and definite before 
the time of payment would arrive ; and the covenant to pay them was 
not a mère personal one, indepenclent of the covenant reserving the 
rent, but was a part thereof. Undoubtedly, therefore, under the dé- 
cisions in New Jersey they were rent and might be distrained for when 
they became due and payable. Central Bank of New Jersey v. Peter- 
son, 24 N. J, Law, 668 ; Melick v. Benedict, 43 N. J. Law, 425 ; Océan 
Grove Ass'n v. Sanders, 67 N. J. Law, 1, 50 Atl. 449, affirmed 68 N. 
J. Law, 631, 54 Atl. 448. 

[2, 3] As the landlord could distrain for them when due, he would 
be entitled, at least as to such as were due, to the préférence given by 
the fourth section of the New Jersey Landlord and Tenant Act (3 
Comp. Stat. p. 3066). Central Bank of New Jersey v. Peterson, supra ; 
Van Horn v. Goken, 41 N. J. Law, 499 ; Olden v. Mather, 73 N. J. 
Eq. 217, 67 Atl. 435. To this effect, also, is McCann v. Evans, 185 
Fed. 93, 107 C. C. A. 313 (C. C. A. 3d Cir.), where it was held that, 
under the décisions of the state courts of Pennsylvania (which appear 
to be, in ail respects material to this inquiry, the same as those of New 
Jersey), the provisions of a lease (not dissimilar to those of the lease 
in this case), which provided for the payment of taxes by the tenant, 
constituted such taxes rent, liable to be distrained for and entitled to 
the préférence in payment given by the laws of that state. The New 
Jersey statute (section 4), before mentioned, provides that no goods 
or chattels lying on demised premises "shall be liable to be taken, by 
virtue of any exécution, attachment or other process" without the pay- 
ment to the landlord, before removing them off the demised premises, 
of ail rent due at the time of the taking, "or which shall hâve accrued 
up to the day of the removal of the goods from otï the said premises, 
whether by the terms of lease the day of payment shall hâve come or 
not," not, however, exceeding one year's rent. It has been sometimes 
urged that this statute, even though a distress warrant has not been is- 
sued, gives the landlord a lien which is not divested by the bankruptcy 
of the tenant, and which entitles him to be paid out of the proceeds 
of any sale of the tenant's goods and chattels on the demised premises, 
as any other lienholder, without the necessity of proving his claim and 
prior to any other debts mentioned in section 64b of the Bankruptcy 
Act. Such a construction was denied by Judge McPherson to the 
Pennsylvania statute, which is substantially the same as that of New 
Jersey, in the cases of Re Hayward, 130 Eed. 720 (D. C. E. U. Penn.), 
where the Pennsylvania statute is set forth in full; and in Re Con- 
sumers' Coffee Co., 151 Fed. 933 (D. C. E. D. Penn.). See, also. In 
Re Pittsburgh Drug Co., 164 Fed. 482 (D. C. W. D. Penn.). 

Nor would such a construction conform, I think, to that which has 
been given to the New Jersey statute by the state courts of New Jer- 
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sey. Woodside v. Adanis, 40 N. T- Law, 417; Wood v. Carriage Co., 
49 N. J. Eq. 433, 24 Atl. 228. In both of thèse cases it was held thaf 
the statute left the tenant at perfect liberty to dispose of his goods and 
chattels absolutely, or to create liens thereon, and that any title or lien 
thus acquired before the issuance of a distress warrant would be su- 
perior to the right of the landlord. Manifestly, therefore, the statute 
gives the landlord no lien in the ordinary and proper sensé. It gives 
him merely the right to a préférence in payment, ont of the tenant's 
goods and chattels on the demised prenn'ses, over other creditors, in- 
cluding those holding exécutions, who are net lienholders. It bas 
been the practice in this district (althongh there a])pears to be no rc- 
ported décision to that efïect) to recognize and give efïect to this préf- 
érence in bankruptcy proceedings, by virtue of section 64b (5) of the 
Bankruptcy Act, and this may be considered as the rule in this dis- 
trict. It is supported both by reason and authority. .A. décision of 
Référée Adams to this effect, in the matter of Joseph C. Price, was af- 
firmed, without opinion, by one of the judges of this court. This is 
also the rule whicli bas been adopted by the fédéral courts in. Penn- 
sylvania. See In re ITayward, supra ; In re Consumers' Coffee Co., 
supra; In re Pittsburgh Drug Co.. supra; McCann v. Evans, supra; 
Wilson V. Penn. Trust Co., 114 Fed. 742, 52 C. C. A. 374 (C. C. A_. 3d 
Cir.). And see, also, the other cases in the Pennsylvania districts,. 
hereinafter cited under another point. It was held by the Suprême 
Court under the previous Bankruptcy .A.ct that an assignée who took 
possession of the bankrupt tenant's goods, which were on demised 
premises, was within the intendment of the Pennsylvania statute. Long- 
streth V. Pennock, 20 Wall. 575, 22 L. Ed. 451. As that statute and 
the New Jersey statute are the same in ail material respects, it follows 
that this décision is applicable to the latter. A landlord whose claim 
cornes within the provisions of the New Jersey statute is therefore en- 
titled to priority under section 64b (5) of the Bankruptcy Act. If the 
landlord has actually seized the tenant's goods by a distress warrant 
before the proceedings in bankruptcy are instituted, he would hâve a 
lien which would entitle him to be paid as other lienholders, without 
regard to the provisions of section 64b (5). In re West Side Paper 
Co., 162 Fed. 110, 89 C. C. A. 110, 15 Ann. Cas. 384 (C. C. A. 3d Cir.). 
And such a lien is not divested by section 67f of the Bankruptcy Act. 
Ilenderson v. Mayer. 225 U. S. 631, 32 Sup. Ct. 699, 56 E. Ed.' 1233;, 
In re West Side Paper Co., supra. 

In the case at bar no distress warrant had been issued before the 
bankruptcy proceedings were instituted. lience claimant's right to 
priority, if any, must rest upon section 64b (5). As this section grants 
priority only to those who, by the law of a state, are entitled thereto, 
it becomes necessary to détermine whether the part of the claim now 
in question would hâve been entitled to any préférence under the New 
Jersey statute, had not bankruptcy proceedings intervened. In the 
city of Newark taxes are assessed during the course of a fiscal year 
to cover that part of the year from January Ist which has then expired, 
and the remainder of the year; in other words, they are not assessed 
and payable wholly in advance, as in most of the other municipalities 
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of New Jersey. When the receiver took possession of the tenant's 
goods, the taxes for the year 1913 had not been assessed and the 
amount thereof could not, vinder the existing- law, be ascertained with 
accuracy until several months thereafter, although, when assessed, 
they would be upon the value of the property as of May 20, 1913. I 
think, however, it may be fairly held that the taxes, although not pay- 
able until the latter part of the contract year (which was the time 
provided by law for the paynient of taxes), were intended by the 
parties to be proportionately spread as rent over the whole year, the 
same as if there had been a fixed annual rental which was not pay- 
able until the end of the terni, and that such proportion thereof as 
the part of the year which had expired, when the receiver took posses- 
sion, bore to the whole year may be considered to hâve then accrued, 
within the meaning of the New Jersey statute. But at that time it 
would hâve been impossible for an exécution créditer to détermine 
what to pay the landlord in order to enable him to remove the goods 
from the demised premises, because the taxes for that year had not 
been assessed, and the part thereof which had then accrued would, 
consequently, bave been incapable of ascertainment. 

Does the New Jersey statute require that, in a case such as this, an 
exécution créditer inust wait, before he is able to satisfy his judgment 
from a tenant's goods on demised premises, until the municipal au- 
thorities hâve determined what the taxes to be assessed against the 
demised premises are to be? I cannot believe that such is the correct 
construction of the statute. Cases can readily be imagined where ex- 
ceedingly unjust results would follow from such a construction. Al- 
though the State courts seem not to bave passed on this question, I 
think the proper construction of the whole statute is that the exécution 
créditer is required to pay the landlord, before removal of the tenant's 
goods, the rent which has accrued, but which is not then payable, only 
when it is then possible to ascertain the amount thereof. Section 5 
of the act provides for the giving of a notice by the landlord to the 
officer seizing and removing the goods, within a certain time, of the 
amount of rent in arrears. How could he give such a notice, if it were 
impossible to ascertain the amount? Yet if he does not give such no- 
tice, it seems that the ofiticer may sell. If it be suggested that this con- 
struction would, in cases such as this, work a hardship upon the land- 
lord, the answer is that he can provide against such contingencies in the 
lease. It follows from this construction that the part in question of 
the claimant's claim would net bave been entitled to any préférence 
imder the New Jersey statute as against an exécution créditer, and, 
consequently, that it is not entitled to priority in payment under the 
Bankruptcy Act. 

[4] It remains to consider whether it sheuld bave been allowed as 
a gênerai claim. The answer to this question dépends upon whether 
it was a provable claim in bankruptcy. The référée held that it was 
not, because, as he considered, it was for "rent to accrue after the 
tiling of the pétition in bankruptcy," which he held was not provable, 
on the authority of Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 185, 
■69 L. R. A. 719 (C. C. A. 8th Cir.) ; In re Rubel, 166 Fed. 131 (D. C. 
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E. D. Wis.) ; and In re Roth & Appel, 181 Fed. 667, 104 C. C. A. 649, 
31 L. R. A. (N. S.) 270 (C. C. A. 2d Cir.). In the first place, it should 
be noted that the doctrine of those cases has not prevailed in tliis cir- 
cuit to its full extent. In re Pittsburgh Drug Co., supra ; In re Ca- 
loris Mfg. Co., 179 Fed. 722 (D. C. E. D. Pa.); In re Keitb-Gara Co., 
203 Fed. 585 (D. C. E. D. Pa.), affirmed 213 Fed. 450, 130 C. C. A. 96 
(C. C. A. 3d Cir.); In re Qnality Shoe Shop, 212 Fed. 321 (D. C. E. 
D. Pa.). 

It is unnecessary hère to attempt to define the extent of the doc- 
trine of the cases last cited, because, it seems to me, the claim was 
not fo-r rent to accrue after the pétition in bankruptcy was filed, but 
was for rent which had accrued up to that time, but which was not 
then payable and the exact amount of which was not then possible of 
ascertainment. A claim for taxes and water rents which, under the 
provisions of a lease, were to be paid as rent, but which had not been 
assessed at the time of the filing of the bankruptcy pétition, was held 
in the Pittsburgh Drug Co. Case, supra, not to be provable as a gên- 
erai or unsecured claim. This ruling was based on the theory that, 
as the amount was not fixed and determined until after the filing of the 
pétition, the claim did not constitute a fixed liability at the time of the 
filing of the pétition, within the meaning of section 63a (1) of the 
Bankruptcy Act. No référence was made to section 63a (4), which 
Judge McPherson, who decided the other cases in this circuit before 
cited, and whose décision in the Keith-Gara Co. matter was af- 
firmed by the Circuit Court of Appeals, held authorized the proving of 
a claim for rent for the part of the term which was unexpired at the 
time of the filing of the bankruptcy pétition. See In re Caloris Mfg. 
Co., supra. 

It will be noted that in the case at bar the amount of the tax had 
been fixed and determined by the municipal authorities before the 
claim in question was filed, and the tax may be considered as having 
been due vmder the provisions of the lease at that time. The liability 
of the bankrupt to pay the tax had been fixed by the lease. Thus ail 
that was considered necessary, in the Caloris Mfg. Co. Case, to con- 
stitute a provable claim, is présent. I think that the reason given 
for the conclusion before mentioned in the Pittsburgh Drug Co. Case 
is opposed to the gênerai doctrine of the other cases in this circuit 
before cited, as well as that of the Circuit Court of Appeals of this 
circuit in Moch v. Market St. Nat. Bank, 107 Fed. 897, 47 C. C. A. 
49. It is clear from those cases that the test as to whether a claim is 
provable under section 63a (4) does not dépend upon whether the 
amount was fixed and determined at the time of the filing of the péti- 
tion. I think therefore that the part of the claimant's claim in question 
was a provable debt, and, if in other respects proper, should be allowed 
as a gênerai claim. 

The referee's order will, accordingly, be affirmed in so far as it 
dénies priority to this part of the claim, but will be reversed in so far 
as it disallows it as a gênerai claim, with instructions to allow it as 
such, if in other respects proper. 
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COXEKIN V. LOCKWOOD. 
(District Court, E. D. Soutli Carolina. February 24, 1916.) 

1. Salvage ®=338 — Suit betwee.n" Salvous foe Apportioxme.xt of Awabd. 

A suit in personam liy tlie crew, or oue raember of tlie crew, of a salv- 
ing vessel will lie against tlie master or owner, where tlie eiitire reward 
lias beeii paid to tlie latter, or lias otherwise corne liito his liaiids. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 93-102; Dec. 
Dig. <Ê==>;iS.] 

2. Seamen iS=>7 — Salvage — V.alidity of Contract by Seamex for Fixed 

SUM. 

A seanian is not bound by an agreement made in advance with the 
master or owner that he will acceyt one month's pay as bis share in ail 
cases of salvage, and especially under Rev. St. § 45.35 (('onip. St. 1913, § 
8324), whicli provides tbat "every stipulation by which any seaman con- 
seuts to abandon * * * ^uy right wiiicli he may bave or obtaiii in 
the nature of salvage sball be whoUy inoperative." 

[Ed. Note. — For other cases, see Seameu, Cent. Dig. §§ 19-24; Dec. Dig. 
<S='7.] 

3. S.\LVAGE (g=>3S — Apportionment between Vessel and Crew — Discrétion 

OF Court. 

There is no fixed rule with respect to the apportionment of a salvage 
reward between the owners of the salving vessel and her offleers and crew, 
but the distribution rests in the discrétion of the court, and is governed 
largely by the ijeculiar circumstances of each case. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 9-3-102; Dec. 
Dig. <S=j38.] 

4. Salvage iS=>38 — Apportionment — Siiare of Seaman. 

The engiueer of a tug, having a crew of flve nien besides the master, 
which rendered a salvage service to a Inirning stearnsbij), for which 
the owner received the net suni of $18,939.30, held entitled to recover 
$823.40 as his share of the 20 per cent, apportioned to the master and 
crew. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 93-102 ; Dec. 
Dig. ®=j38.J 

In Admiralty. Suit by Davvson Conekin against Ella Ann Lock- 
wood. Decree for libelant. 

J. P. K. Bryan and F. M. Bryan, both of Charleston, S. C, for 
libelant. 

Alfred Huger, of Charleston, S. C, for respondent. 

SMITH, District Judge. This is a proceeding in personam in ad- 
miralty, filed December 30, 1915, by one salvor against another for 
distribution. The answer has been filed and the issues made up and 
the testimony taken and the cause heard upon the merits. 

[1] There is no doubt that a suit will lie in personam by the crew, 
or one member of the cvtw, against the master or the owner of a 
salving vessel, where the entire reward has been paid to the latter, 
or has otherwise come into his hands. The proceedings in the présent 
case are brought on behalf of the engineer of the tug Cecilia against 
the owner of the tug Cecilia for the former's distributive share of the 
salvage, the entire amount of which has been received by the owner. 

C^^oFor other cases see sume topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



542 231 FKDEKAL REPORTER 

The facts of the case, as appearing from the admissions in the plead- 
ings and from the testimony, are that a large steamship called the 
Colorado, with a cargo of cotton on board, was, on or about the 27th 
day of October, 1915, on fire and abandoned by the master and the 
crew so as to be derelict on the high seas off Cape Romain on the 
coast of South Carolina, 20 or 30 miles from the port of Charleston. 
The tug Cecilia of which the libelant was the engineer, and the steam 
tug Waban, both of Charleston, S. C, hearing of the condition of 
the steamship Colorado, proceeded up the coast in search of her, and 
found her in the position stated, viz., on fire and abandoned and dere- 
lict. The weather was fair and the sea comparatively smooth, and 
the Cecilia, upon reaching the Colorado, proceeded near enough to 
lier to pump water upon her bow so as to cool off her stem, and after 
so doing for some time, the mate and deck hand of the Cecilia were 
sent from the Ceciiia, and with the aid of a ladder ascended the stem 
of the Colorado, so coolcd, and fastened a hawser to it, protecting 
the hawser by a mattress. In like manner when the Waban came 
np her hawser was also fastened to the stem of the Colorado, and the 
two tugs proceeded to tow the burning steamship into the harbor of 
Charleston, where she was beached uix>n a shoal and the tugs then 
proceeded to pump her full of water in order to extinguish the fire. 
After this was donc, they then proceeded to pump her out, aided by 
the pumps of the Colorado through connections made from the Cecilia 
to the steam pumps of the Colorado, apparently from the testimony 
principally by the labor of this libelant, who was engineer of the 
Cecilia, whicli enabled those pumps to work and continue the pump- 
ing, so that the Colorado could be pumped out and towed to a wharf, 
where her cargo was removed and the process of salving the vessel 
and cotton completed. As the engineer of the Cecilia the libelant seems 
to hâve labored for scveral days, more or less, continuously in his 
duties as engineer, both with regard to the propelling machinery of 
the Cecilia, as well as her pumping machinery. Subsequently, after 
the salving of the vessel, the master of the tug Cecilia oiïered to each 
-of his crew, about the Ist of November, 1913, as their share of the 
salvage, one month's extra pay, which in the case of the engineer was 
$100. This the libelant refused. Subsequently the claim of the two 
tugs for salvage was settled by the owner and underwriters of the 
hull, cargo, and freight of the steamship Colorado, for the sum of 
.$47,500, which amount was paid about the 17th December, 1915, and 
thereafter, on the 29th December, 1915, this libelant having instituted, 
or threatened to institute, proceedings against the owner of the tug 
Cecilia for his share of the salvage, he was discharged from further 
employment on the Cecilia. At the time of the Cecilia's salving of 
the Colorado her crew consisted of six individuals, viz., the captain, 
R. H. Lockwood, who was the husband of the owner of the vessel and 
whose wages were $100 per month ; the engineer, the libelant herein, 
vvhose wages were $100 per month; a mate, the son of the captain, 
whose wages were $30 per month ; one deck hand, whose wages were 
S20 per month ; one fireman, whose wages were $30 per month ; and 
•one cook, whose wages were $25 per month, making an aggregate > 
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monthly pay roll of $310. The owner of the vessel who had received 
the entire proceeds of the cargo refused to make any greater payment 
to the libelant than the sum of $100, or one month's extra pay. The 
answer of the défendant pleads, by way of défense in bar, that the 
libelant, as engineer of the tug Cecilia, had made an agreement that 
in ail cases of salvage, he was to receive, as one of the crew of the 
tug, an amount equal to one month's wage, that this amount was $100, 
which had been duly tendered to him, and that he had refused to ac- 
cept it, and that under his contract he was barred from any right to re- 
cover more. It further sets up, as matter of défense, that the libelant's 
services had not been as continuous as claimed by libelant in the libel. 
The amount received by the tugs Cecilia and Waban for their salvage 
of the Colorado was, as before stated, $47,500, which presumably w^as 
divided equally between them, giving to each tug and its crew $23,750. 
The answer of the défendant admits receiving as salvage $18,939.30. 
The différence between that and the amount actually paid of $23,750 
is not explained. Possibly it was swallowed up in lawyers' fées and 
other expenses ; and, in the absence of explanation in the testimony, 
the amount of salvage actually received, net, by the respondent will 
be placed, as stated, at the sum of $18,939.30. Upon the plea in bar, 
interposed, of the existence of an agreement to receive one month's 
extra pay in full for ail compensation in ail salvage cases, the two 
questions arise whether or not there ever was such an agreement, and, 
next, if there were such an agreement, is it binding in a case of sal- 
vage? The évidence as to the existence of the agreement is conflict- 
ing; the libelant dénies that any such agreement was ever entererf 
into, and the master of the tugboat, the husband of the respondent, in- 
sists that there was. From the évidence it appears that the libelant 
was, at first, engaged to hold a permanent position of engineer of the 
Cecilia at $100 per month ; nothing at that time being said as to any 
release oÉ salvage or accep tance of any fixed sum in ail cases as the 
équivalent of libelant's share in the salvage. After libelant's engage- 
ment, and after he went to work, there does appear to hâve been a 
conversation at which the master of the tug stated to him that his 
rule was, in cases of salvage, to allow only an extra month's wage. 
There appears to hâve been no formai acceptance of this other than 
the acquiescence of silence, and in one salvage case, to wit, the salvage 
earned upon a boat named the Orion, the libelant did accept the sum 
of $100 in full of his share of the salvage in that case, but without 
stating in his written acceptance that it was in pursuance of any agree- 
ment, or that it represented what he was to receive in other cases. On 
the whole, from the testimony, it would scarcely appear that there was 
any finally accepted agreement entered into by the libelant to receive 
a month's extra pay in ail cases ofi salvage, irrespective of the circum- 
stances of any particular case. 

[2] However this may be, in the opinion of the court, an agreement 
of this kind is not binding upon a seaman under the rule in admiralty, 
unless the agreement is one which the court would en force as being. 
reasonable and équitable, free from oppression and duress, and fairly 
and clearly entered into without compulsion. That is the gênerai rule 
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with regard to contracts for salvage between the salvor and the salved. 
There is no reason why it should not apply as between the salvors 
themselves when they hold the positions of master and seanian. The 
engineer is hke any other seaman who is on board of a boat. It is his 
duty to obey the orders of the master. If the master sees fit to imperil 
his vessel and the lives of his employés on board in the effort to efïect 
a salvage, the seaman's duty is to assist. Salvage is an allowance, not 
made by one salvor to another, but allowed by the court directly ; it 
proceeds directly from the court to the salvor, and is for the purpose 
of stimulating voluntary effort to assist in the rescue of life and prop- 
erty from destruction at sea. To hold, therefore, that the seaman who 
may be called upon unexpectedly and against his will to risk his life 
and to undergo greatly enhanced and exhaustive labors for the purpose 
of accomplishing salvage may, in advance, and before those services 
are performed, contract avi^ay his revvard would a]3pear to be contrary 
to the policy of the law, and the court so holds. The owner and crew 
may agrée as to a distribution, but an inéquitable agreement will not 
be enforced (The Enchantress, Lush, 93), and an agreement before 
the services rendered is not binding (The Louisa, 2 W. Rob, 22). The 
statute law would appear to enforce this principle. Section 4535 of 
the United States Revised Statutes (Comp. St. 1913, § 8324) provides 
that every stipulation by which any seaman consents to abandon any 
right which he may bave or obtain in the nature of salvage shall be in- 
operative. 

[3] The défense set up in bar, therefore, in this case under the cir- 
cumstances of the présent case must fail, and the only remaining ques- 
tion is, what proportion of the salvage should be received by the libel- 
ant ? There appears to be no fixed rule with respect to the apportion- 
ment of the salvage reward between the owners of the salving vessel 
and her officers and crew. The distribution in ail cases of this kind 
is a matter resting in the discrétion of the court, and is governed large- 
ly by the peculiar circumstances of each individual case. As salvage 
is a reward for the encouragement of voluntary promptness, energy, 
efficiency, and heroic endeavor in saving life and property in péril on 
the seas, the claims of the master and crew who évince thèse qualities 
and undergo the périls are regarded with the most favorable consid- 
ération. In the days of sailing vessels, as the salvage depended more 
upon the individual efforts of the salving crew than the efficiency of 
the salving vessel, the position of the crew was much more favorably 
regarded, and the larger part of the salvage award was generally ap- 
portioned to the officers and crew. The use of steam, however, has 
largely changed this. Under the gênerai use of steam it is really the 
vessel which conduces most to the effectuation of the salvage resuit, 
and salvage is largely now considered from the standpoint of a suffi- 
cient reward to induce salvors to keep ready and in position steam 
vessels efficiently equipped with pumps, tackle, etc., to render salvage 
service. It is more difficult to procure that there are kept on hand 
steam vessels possessing motive power and salvage equipment in an 
efficient position to render salvage services than it is to find individ- 
uals who would use inefficient attempts. The proportions, therefore. 
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have variée! so as to allow a much larger proportion to the owner of 
the vessel. So, too, the master upon whom the responsibility of the 
direction and the détermination to make the eflfort exists is allowed 
frequently a larger proportionate share than the rest of the crew, al- 
though an exception is made in the case of such members of the crew 
as may show exceptional eflfort and merit in their services. Some- 
times the engineer may be allowed more than the master. In a number 
of cases the salvage bas been apportioned at one-fourth for the crew 
and three-fourths for the owners. There is, however, no fixed binding 
rule of apportionment, and it should dépend upon the circumstances 
of each case. In the case at bar, while the danger to the derelict ves- 
sel salved was very great, there appears to have been little danger to 
the salving vessels or their crews. The crews did little more than what 
they would have donc ordinarily in the discharge of their duties. The 
really efficient instruments in the salvage were the tugs which could 
proceed to the scène of disaster on the high seas, tow the burning ves- 
sel to a harborage and there by their pumping equipment extinguish 
the fire. 

[4] Under ail the circumstances of the case the court is of the opin- 
ion that 80 per cent., or % of the salvage, should go to the owner of 
the vessel and V5. or 20 per cent., should go to the crew, and 20 per 
cent, of the salvage amount of $18,939.30 would be $3,787,86. The 
rule frequently followed is that the salvage allowed the crew should 
be divided among them in proportion to wages, but this is not al- 
ways the case. The master's share may be increased, and is sometimes 
twice what his proportion would be under wages, although it may be 
reduced for dereliction of duty. In the présent case the mate and 
deck hand seem to have been the parties who actually made most ex- 
ertion in nearest proximity to the burning ship. While no other mem- 
bers of the crew except the présent libelant are making any question, 
still their shares must be considered in order to arrive at what amount 
should be properly allowed to the libelant. In the présent case, under 
the circumstances, the captain's should be iixed at twice the amount 
represented by his monthly wage, or say $200 ; the engineer at the pro- 
portion of $100; the mate at the proportion of $60; the deck hand at 
the proportion of $40; the fireman at the proportion of $35; the 
cook at the proportion of $25 — making a total of $460, as including 
the proportions in which the salvage allowed the crew should be shar- 
ed, of which the engineer would receive ten forty-sixths, or $823.40, 
for which amount a decree on behalf of the libelant against the respond- 
ent may be entered in this case. 
231 F.— 35 
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UNITED STATES ex rel. ANDERSON r. HOWB. 
(District Court, S. D. New York. Marcli 31, 1916.) 

1. CiTIZENS <S=>13— EXPATKIATION RiGHT TO CHANGE AlLEQIANCE. 

A citizen may tlirow off his allegiauce to tins country if lie désires, 
especially in view of Rev. St. § 1999 (Comp. St. 1913, § 3955), declaring 
that the right of expatriation Is a natural and inhérent right of ail people. 

[Ed. Note.— For other cases, see Citizens, Cent. Dig. §§ 20-22; Dec. 
Dig. <Sx=>13.] 

2. CiTizKNS <Ê=3l3 — ^Expatriation— Résidence in Fokeign Country. 

Mère résidence in a foreign country, even by a naturalized American, 
has no effect upon such person's citizensJiip. 

[Ed. Note.— For other cases, see Citizens, Cent. Dig. §§ 20-22; Dec. 
Dig. <©=>13.] 

3. Citizens <@=>13 — Expatriation — Statutory Provisions. 

Act March 2, 1907, e. 2534, § 2, 34 Stat. 1228 (Comp. St. 1913, § 3959), pro- 
vides that when any naturalized citizen shall hâve resided for two years 
in the foreign state from which he came it shall be presumed that he has 
ceased to be an American citizen, provided that such presumption may be 
overcome on the présentation of satisfactory évidence to a diplomatie or 
consular offlcer of the United States. Seld, that it was within the power 
of Congress to lay down this rule even as applled to a naturalized citizen 
who had left the United States for the land of his birth before the act 
vpas passed. 

[Ed. Note.— For other cases, see Citizens, Cent. Dig. i§ 20-22; Dec. 
Dig. <®=3l3.] 

4. Citizens <©=>13 — Expatriation — Statutory Provisions. 

Act March 2, 190T, § 2, provlding that when any naturalized citizen shall 
hâve resided for two years in the foreign state from which he came It 
shall be presumed that he has ceased to be an American citizen, provided 
that such presumption may be overcome on the présentation of satis- 
factory évidence to a diplomatie or consular offlcer, does not refer only 
to the status of naturalized citizens while abroad, but applies when a 
naturalized citizen, after living abroad for the statutory period, returns 
to the United States ; and, when such a person présents himself for admis- 
sion to the country, the presumption is that he is no longer an American 
citizen, especially in view of the Naturalization Convention of 1869 with 
Sweden, provlding that a naturalized citizen renewing his résidence in 
Sweden without intent to retum to America shall be held by the govern- 
ment of the United States to hâve renouneed his American cltlzenship, 
and that the intent not to return may be held to exist when a person so 
naturalized résides more than two years in Sweden. 

[Ed. Note.— For other cases, see Citizens, Cent. Dig. §§ 20-22; Dec. 
Dig. ®=13.] 

5. Citizens ®=»13 — Expatriation— Statutory Provisions. 

The presumption, under Act Mardi 2, 1907, § 2, that a naturalized citi- 
zen residing for two years in the foreign state from which he came has 
ceased to be American citizen, is rebuttable. 

[Ed. Note.— For other cases, see Citizens, Cent. Dig. §§ 20-22; Dec. 
Dig. ®=>13.] 

6. Treaties <©=»6 — Abrogation. 

The Naturalization Convention of 1869 with Sweden and Norway is 
now in force notwithstandlng the séparation of those kingdoms In 19cfe. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 6; Dec. Dig. 
<&=»6.] 

®=sFor other cases see same topic & KBY-NUMBBR la ail Key-Numbered Digests & Indexes 
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7. Treaties ©=»11 — Opeeation and Eftect. 

The admission of allens and the régulation of cltlzenshlp, as distinct 
from allenage, is pecullarly a matter of national concern, and, as to sueh 
matters, treaties are the suprême law of the land. 

[Ed. Note. — For other cases, see Treaties, Cent. Dlg. § 11; Dec. Dlg. 
<S=>11.] 

Habeas corpus by the United States, on the relation of Cari Edward 
Anderson, against Frederick C. Howe, Commissioner, etc. On hear- 
ing. Writ discharged, and relator remanded. 

Anderson Is a Swede, who came to the United States In 1891, and appears 
to havei remained hère continuously untll 1906. He left a wite nnd children 
In Sweden and never brought them to America. In 1905 he was duly nat- 
urallzed, and in the year following returned to Sweden. Tliere is no dlsin- 
terested évidence as to hls Intent to remain or return at the time of his de- 
parture from the United States. He did continuously reniain in Sweden, 
tllllng a farm which he held under a 20-year lease, and owning the house 
wherein he llved upon said farm, and also paylng taxes, untll 191.5, durlng 
which time he took no steps to register himself as an American citizen with 
any diplomatie or consular officer of this country. He did not bring wltli hini 
on returning to America any member of his family. The farm lie left In 
charge of his children. On arrivai In New York the immigration authorities 
found him insane, also nearly pennlle.ss, and, so far as discoverable, wlth- 
out relatives or friends in this country. After détention at EUis Island for 
a considérable time, he so far recovered his sanity as to testify before a 
board of spécial inquiry and substantially admitted the truth of ail the fore- 
golng facts, adding, hovvever (in substance), that it had been his intention on 
returning to the United States to ultimately bring hls family with him be- 
cause he was "scared by the war." He denied any intention of abandoning 
his American cltlzenshlp and asserted that he had ahvays had an intention to 
return at some time. 

Having been held as an alien of the prohlbited classes and ordered deported 
by the Secretary of Labor, this writ was taken. 

Olav J. Schultz de Brun, for relator. 

Harold A. Content, Asst. U. S. Atty., opposed. 

HOUGH, District Judge. The questions raised by this proceeamg 
are whether under section 2 of the Act of March 2, 1907 (U. S. Comp. 
Stat. § 3959), or under the treaty between the United States and Swed- 
en and Norway of May 26, 1869 (Malloy's Treaties, Conventions, etc., 
between United States and other powers, vol. 2, pp. 1758-1761), Ander- 
son is after more than ten years' résidence in Sweden an alien or a 
citizen. The question of expatriation — the question whether one gains 
or loses citizenship by résidence in or away from a country — is one 
that has been discussed as long as courts in the United States hâve 
spoken. 

[1,2] There is no doubt that a man may throw ofï his allegiance 
if he desires, and the right so to do is declared to be a natural and in- 
hérent one by U. S. Rev. Stat. § 1999 (Comp. St. 1913, § 3955), which 
statute is no more than the législative expression of the doctrine laid 
down by Marshall, C. J., in The Venus, 8 Cranch, at 280, 3 L. Ed. 
553. On the other hand it has been held with almost complète unif orm- 
ity that mère résidence in a foreign country, even by a naturalized 
American, has no effect upon such person's citizenship. Young v. 
Peck, 21 Wend. (N. Y.) 389; Peck v. Young, 26 Wend. (M. Y.) 613. 

(S=3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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See, also, Ware v. Wisner (C. C.) 50 Fed. 310; State v. Adams, 45 
lowa, 99, 24 Am. Rep. 760; and Brown v. United States, 5 Ct. Cl. 
(U. S.) 571. 

When the law was in such a state as to hold that a man could change 
his citizenship or allegiance at will, and yet foreign résidence no mat- 
ter how long continued did not per se affect the status of citizenship, 
the matter was certainly ripe for a statutory rule as to the inference 
of intent to be drawn from such résidence, intent being pre-eminently 
a matter as to which presumptions are needed if any certainty is to be 
introduced into décisions. 

Accordingly, the Act of June 29, 1906, c. 3592, § 15, 34 Stat. 601 
(U. S. Comp. Stat. § 4374), makes a return to the native country of a 
naturalized citizen under certain circumstances "prima facie évidence 
of a lack of intention on the part of such alien" to become a citizen 
and lays him open to pétition to set aside his certificate. 

The Act of 1907 is upon its face in pari materia, for it déclares that, 
when any "naturalized citizen shall hâve resided for two years in the 
foreign state from which he came," it shall be presumed that he has 
ceased to be an American citizen. 

[3] Since the décision of the Suoreme Court in Mackenzie v. Hare, 

239 U. S. 299, 36 Sup. Ct. 106, 60 L. Ed. , discussion is useless as 

to the power of Congress to lay down this rule. The third section 
of the act under considération relates to the effect of marriage with 
a foreigner upon an American woman. Mrs. Mackenzie was native 
born and had always resided in California. She there married a 
résident unnaturalized Englishman and was thereupon treated as an 
alien by the élection authorities of that state. The case upholds their 
ruling, and it seems to need no argument that, if Congress by statute 
can attach the conséquence of alienage to the marriage of a native 
born with a résident alien, it can entail the same conséquences upon 
the long-continued nonresidence of a naturalized citizen. '^ 

This décision also does away with ail arguments that might hâve 
been founded upon the fact that the act was passed after Anderson 
left the United States for Sweden, for if the statute may conclusively 
hold a female citizen to hâve elected alienage by marriage, it is obvi- 
ons that it may also hold a nonresident naturalized citizen to hâve 
elected alienage by his nonresidence. If there is no deprivation of 
liberty or property by one act under the statute, there is none by the 
other. 

This is thought to be the fîrst litigation of its kind under this stat- 
ute, although the law has been upon the books for upwards of eight 
years. This is because of an opinion of the Attorney General ren- 
dered in 1910, and found in vohime 28 of Opinions, at page 504. 

[4] By referring to the history of the act as it passed through the 
Houses of Congress, and depending for interprétation upon the speech- 
es of members, the conclusion was reached that the statute referred 

lit cannot be sald that Mackenzie v. Ilare is but the récognition of an old 
comnion-law rule. It is thought that the statute (so far as considérée! in the 
décision) is no more than a statutory affinuance of the commou law ; but tha 
eourt's Oi)lnion rests upon the statute and uot on tradition. 
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only to the status of naturalized citizens abroad "when the conditions 
are apparently such as to indicate that they hâve no bona fide inten- 
tion to return and réside in the United States. When a citizen re- 
turns to the United States the necessity for such protection no longer 
exists, and it is fair to assume that with the cessation of the necessity 
the presumption created by the act also' ceases." 

There is no such Hmitation in the act itself and no obscurity in the 
language of the section in question. The same style of interprétation 
was urged upon the Suprême Court in the Mackenzie Case and there 
rejected, and the action of the Department of Labor in respect of 
Anderson is the resuit of a belief that the Attorney GeneraFs opin- 
ion bas been overruled by the décision of the Suprême Court. I share 
that view. 

It follows that b}' force of the statute Anderson lately presented him- 
self at the door of this country with a statutory presumption against 
him that he had ceased to be an American citizen by reason of his 
long-continued résidence in the land of his birth. 

[5] I think this is a rebuttable presumption, but am clearly of 
opinion that there is nothing in the évidence to sustain the rebutter. 
It follows that Anderson is an alien, and as such plainly to be excluded 
upon the facts duly found and shown in the return to the writ. 

[6] While the statute is snfficient to dispose of this case, the treaty 
obligations between Sweden and the United States are likewise worthy 
of considération. By the Naturalization Convention of 1869, supra, it 
was agreed that : 

"If a Sweile or Xoi'wegiiUi who bas beoome a naturaliz(>(l citizen of tlie 
United State.s reiiews liis résidence in Sweden or Norway witliout tlie intent 
to return to America, lie sliall he iield liy tlie go\eniraent of tlie United States 
to liave renounced his American citizensliip. Tlie intent not to return to 
America luay l)e held to exist when a persoii so naturalized résides more than 
two years in Sweden or Xorway." 

It is said that this treaty is not now in force because of the sépara- 
tion between those kingdoms which occurred in 1905. This is wholly 
erroneous. The collection of treaties above referred to is officiai, hav- 
ing been compiled under a resolution of the Senate of January 18, 
1909, and the documents which continued in force as to each kingdom, 
the treaties made by the United Kingdom, may be seen as to Xorway 
at page 1300, and as to Sweden at page 1724 of volume 2 of Malloy's 
compendium. 

[7] Thus the treaty raises the same kind of presumption as does 
the statute. It is, however, further urged that, upon the construction 
of the statute contended for by the relator and justified by the opin- 
ion of the Attorney General, the act of Congress overrides the treaty. 
As above set forth, I cannot agrée with this interprétation of the act; 
but, even if it were otherwise, the admission of aliens and the régula- 
tion of citizenship as distinct from alienage is peculiarly a matter of 
national concern. As to such matters there can be no doubt that 
treaties are the suprême law of the land, a subject treated of with great 
force in the address of Hon. F. B. Kellogg before the American Bar 
Association in 1913 (A. B. A. Reports, vol. 38). 

The writ is discharged, and the relator remanded. 
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CHAPIN-SACKS MFG. 00. t. HIBNDLER CRKAMERY CO. et al. 
(District Court, D. Maryland, Mardi IG, 1916.) 

1. Tbade-Marks and Thade-Names <©=>3(4) — Makks Suh.tect op Ownebship 

— De.sckiptive Woeds. 

The words "the velvet kiud," as applied to Ice creani, fwM so far de- 
scriptive as not to lie subjeet to exclusive apiiroprlation as a trnde-mark 
by one manufacturer, on évidence showln» tliat the identical words had 
previously been used in tlie sauie trade by other luauufueturers iti varions 
places iu the United States as indicative ot souie désirable quality in 
their product. 

[Ed. Note, — For other cases, see ïrade-;^iarl•;s aiul Ïrade-Names, Cent. 
Dig. §7; Dec. Dlg. 0=^;:{(4).l 

2. TrADE-MaRKS and TBADE-NAMKS <S=70(1) — UNI^'AIR C05fPKTITIOX IltlTA- 

TION OF NaMES and PaCKAOKS. 

The adoption by défendant, an ice cream manufacturer of Baltimore, 
of the same brand, color of tnbs and wagons, and style of advertisiiig 
sigiis as those in previous use by eomplalnnnt in AVashin^ton, held not 
legally objectionable, so long as their use was conlitied to lîaltiniove. wheri' 
the complainant dld no business, althongli défendants' jjroduct was in- 
ferlor to complaiuant's, but to constitute unfair compétition wlien used 
in other clties or towiis, where the parties came into active compétition. 

[Ed. Note.— For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. <S=>70(]).] 

In Equity. Suit by the Chapin-Sacks Manufacturing Company 
against the Hendler Creamery Company and I^. Manuel Hendler. De- 
crée for complainant. 

Isaac Lobe Straus, of Baltimore, Md., and W'aller A. johnston and 
Edward G. Siggers, botli of Washington, D. C, for plaintiff. 

John Watson, Jr., and Jacob M. Moses, both of Baltimore, Md., for 
défendants. 

ROSE, District Judge. The Chapin-Sacks Manufacturing Compan)' 
is incorporated under the laws of Virginia. It will be called the plain- 
tiff. One of the défendants is a citizen of Maryland. He will be re- 
ferred to by bis surname. The other is a Alaryland corporation. 
It will be designated the Creamery Company. In March, 1912, it suc- 
ceeded to Plendler's business. Ile is its président and the acti\'e man 
in its management. 

[1] The plaintiff originally made ice. It thought it could proiitably 
use some of its output in the manufacture of ice cream. It made up 
its mind to call its product "the velvet kind," because, as one of its 
officers testified, those words were in keeping with the kind of creaui 
it intended to put upon the market. It began to make ice cream in the 
spring of 1905. In December of that year it filed an application which 
ultimately resulted in the registration under the fédéral law of the 
words "the velvet kind" as its trade-mark. 

Défendants also call their ice cream "the velvet kind." Hendler 
did not begin the use of that phrase until some months after the plain- 
tiff had adopted and extensively advertised it. It was, indeed, such 
use and advertisement that suggested it to him. In addition to a charge 
of unfair compétition, to be considered subsequently, the plaintiff" says 

<£=3For other cases see same topic & KEY-NUMBER in uU Key-Numbered Uigests & Indexes 
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that défendant infringes its trade-mark. Défendant replies : The 
plaintiff has no trade-mark, because the words "the velvet kind," as 
applied to ice cream, are so far descriptive that they cannot be appro- 
priated to the excUisive use of any one inaker or dealer. 

Plaintiff admits that the words "the velvet kind" are suggestive that 
the ice cream to which they are applied possesses a désirable quality, 
but it says that they are not so far descriptive that they may not be 
made a trade-mark. One may make a trade-mark out of a name or 
phrase which has some élément of suggestion about it. "Ceresota" 
is a good trade-mark for flour, although perhaps it is made up by 
the addition to the name of the goddess of grain of the last two sylla- 
bles of the three hard wheat states of Minnesota and the Dakotas. 
Northwestern Consolidated MiUing Co. v. Mauser (C. C.) 162 Fed. 
1004. But no one, by marking his flour "Splendid," could prevent 
others from describing theirs by the same word. Ex parte Stokes, 64 
O. G. 437. 

Such extrême cases are valuable only as illustrating the principle. 
They give little help when the question is as to words or phrases much 
nearer the Une. No useful purpose would be served by an analysis 
of the cases cited by the plaintiff. The particular atmosphère of each 
case, and the personal équation of the judge who decided it, play their 
part. Some words which hâve been held descriptive will not appear 
to every one to be as much so as others which other judges hâve said 
were merely suggestive. Some cases on which the plaintiff relies, 
such as that of Consolidated Ice Co. v. Hygeia Distilled Water Co., 
151 Fed. 10, 80 C. C. A. .S06, are not in point, because the court there 
concluded that the word in dispute, viz. "Hygeia," had not found a 
place in our vocabulary as a word of descriptive or qualifying im- 
port. In the présent case, the lexicographers and the évidence of the 
trade show that "velvet" had, long before its attempted appropriation 
by the plaintiff, been used as such a word. In one of its secondary 
meanings it had been recognized as a synonym for sof tness and smooth- 
ness. One of the cases cited is Albers Bros. Milling Co. v. Acme 
Mills Co. (C. C.) 171 Fed. 989. The court there stated that, while 
the word "cream" as applied to roUed oats did not seem descriptive, 
if in point of fact, before its adoption by the plaintiff as its trade- 
mark, the word had been regarded as descriptive by the trade, the 
plaintiff could not hâve acquired any exclusive right in it. The évi- 
dence is very clear that the ice cream trade, both before and since 
the spring of 1905, hâve considered the word "velvet" as descriptive 
of certain désirable qualifies of ice cream. Before plaintiff tried to 
make a trade-mark out of the word "velvet," or the words "the velvet 
kind," the former had been used as descriptive of ice cream by the 
Détroit Creamery Company, the Peoria Wholesale Ice Cream Com- 
pany, by a maker of ice cream in Marshfield, Wis., and by another at 
Erie, Pa. 

Plaintiff says that it is not shown that any of those persons attached 
those words to the ice cream itself , or to the containers in which it was 
sold, and it therefore argues that such uses did not constitute valid 
anticipations of its mark. The évidence shows that before plaintiff 
called its cream "the velvet kind" the Détroit Creamery Company 
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affixed to tlie tubs in which it sold ice creara the words "velvet brand." 
The évidence is probably sufficient to show that the Peoria Wholesale 
Ice Cream Company did as much with the word "velvet." Neverthe- 
less the acquirement of a valid trade-mark by an ice cream maker 
in Détroit and by another in Peoria would not, if their trade was 
strictly limited to those cities and surrounding territory, prevent the 
subséquent acquirement by the plaintiff of a good trade-mark in the 
same words for Washington and its vicinity. Hanover-Star Milling 
Ce. V. D. D. Metcalf, 239 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. . 

But that is not the question now under considération. The use of 
the word by so many and by so widely scattered concerns in 
connection with ice cream is évidence that in the trade it was then 
understood and used as descriptive of a quality which was sought 
in that article. The gênerai use before and sincc of the word for that 
purpose is abundantly brought out in the testimony. The évidence 
shows that, in addition to> its use by the plaintiff and the défendants, 
it is or bas been used in 41 différent towns or cities, distributed over 
20 States and one province, from New York to Texas, and from Mani- 
toba and Wyoming to Florida. The word bas now, to universal ac- 
ceptation, become descriptive of ice cream. P'ew or none of the con- 
carns which are using the word, however late their use of it began, are 
in any wise competing with the plaintiff, either fairly or unfairly. It 
bas never attempted to sell its product where they sell theirs. If the 
record did not show, as it does, that in the ice cream trade the word 
"velvet" had become descriptive of certain kinds of ice cream before 
the plaintiff went into the ice cream business at ail, nevertheless that 
word is now so. Plaintiff has known the trade usage in this respect, 
and has not attempted to check it. It is now too late for the plaintiff 
to assert exclusive rights, if it ever had any. Saxlehner v. Eisner & 
Mendelson Ce, 179 U. S. 19, 21 Sup. Ct. 7, 4.5 L. Ed. 60. 

Plaintiff points out that the Patent Office has allowed some 60 regis- 
trations of the word "velvet" as a trade-mark for varions things. In 
some, perhaps in the majority, of thèse cases there can be no question 
that the ruling was right. Where velvet is applied to grate bars, fur- 
niture casters, bricks, etc., it is scarcely suggestive. It is certainly not 
descriptive. In others of the cited cases, the question is a doser one. 
Registration actually was granted to this particular plaintiff for thèse 
very words. The Patent Office has great practical expérience in deal- 
ing with such matters. Its conclusions are presumptively correct. 
They should not be lightly disregarded ; but the évidence that in this 
particular trade, at least, the words had become so far descriptive be- 
fore plaintiff sought to appropriate them that they could not be put to 
its exclusive use, is in my view so conclusive that it must override any 
presumption arising out of the action of the Patent Office. 

The conclusions stated dispose of so much of plaintiff's case as rests 
upon its claim to the possession of a valid trade-mark. But that does 
not necessarily end the matter. 

[2] Plaintiff' charges that, irrespective of whether it has or has not 
a good trade-mark, défendants bave unfairly competed with it. Hend- 
1er was living in Washington in 1905. His father had been in the 
dairy business in or near Baltimore. The words "the velvet kind," as 
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displayed by the plaintiff, attracted his attention. He seems to hâve 
appreciated their advertising value. He returned to Baltimore toward 
the close of the year named, and began préparations to go into the ice 
cream business. He made up his mind that his ice cream also should 
be called "the velvet kind," and when, at the opening of the season of 
1906, he began to put ice cream on the market, he called it "the velvet 
kind," and he and the Creamery Company hâve continued to do so 
ever since. In the color of his tubs, in the painting of his wagons, the 
character of his signs, and the methods of his advertising he f ollowed 
the plaintiff. The resemblance in ail of thèse respects is close. Yet 
there is no reason to believe that when he first gave the name "the 
velvet kind" to his ice cream, or when he copied plaintiff's methods of 
advertising and marketing its wares, he was trying to filch its trade. 
He began his business in Baltimore, and in that city and its immédiate 
suburbs he and his successor hâve always sold much more than nine- 
tenths of ail the cream they made. Neither of them bas ever sold, 
or ever tried to sell, any in Washington. On the other hand, plaintiff 
bas never sought trade in Baltimore, and in point of fact bas had none 
there. It may possibly, on a very f ew occasions, at the request of some 
individual in Baltimore, bave sbipped ice cream to him ; but even so 
much is scarcely established, and, if it were, it would be one of those 
very small things of which the law proverbially takes no notice. Hend- 
1er followed plaintiff, not for the purpose of stealing plaintiff's trade, 
but merely because imitation was easier than invention. 

It is scarcely possible to hold one guilty of unfair compétition in 
markets in which there was no compétition at ail. It is true that the 
record shows that defendant's cream is even now poorer in quality 
than that of plaintiff. It still contains on an average of 10 per cent, 
less butter fat, and it is now admittedly of a better quality than it 
f ormerly was. Scientific tests of the two creams, moreover, show that 
as a resuit, doubtless, of more careful methods of manufacture, plain- 
tiff's is a cleaner ice cream, and contains markedly fewer bacteria. 

Plaintiff says that Baltimore and Washington are distant from each 
other but 40 miles in space, 45 minutes in time, and that the résidents 
of one are f requently in the other, so that the réputation of its cream 
in Washington is impaired by the fact that a cream sold under the 
same name in Baltimore is an inferior article. Some such résulta are 
conceivable, but it hardly seems possible that they can be realized to 
an extent sufficient to make them of any practical importance. Defend- 
ant's cream is the poorer cream, yet in Baltimore it has a large and 
rapidly growing sale. Its defects, whatever they are, are not appar- 
ent to every one's taste, and in Annapolis, in which it will be presently 
seen the two creams come most sharply in compétition, the largest 
retail dealer, and the one whose trade can best afford to be particular 
as to quality, sells defendant's exclusively. It must be remembered 
that, if plaintiff has not a trade-mark in the words "the velvet kind," 
it (loes not even claim to bave any exclusive rights in the color of its 
tubs, the shape, color, and gênerai appearance of its wagons, or its ad- 
vertising signs. It is true it has the right that no man shall use any 
of thèse things to sell his goods to people who want its, but for any 
other purpose ail the world is free to use any or ail of them. In Balti- 
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more and everyvvhere else in which défendant sells its goods at ail, 
except in Annapolis and Laurel, there is no chance of défendant tak- 
ing any of plaintiff's trade, for plaintiff lias never liad any, and ap- 
parently never wanted any. 

There has been compétition in Annapolis and Laurel. Each of 
thèse places is about equally distant from Baltimore and froni Wash- 
ington. Did the défendants in them compete unfairly with the plain- 
tiff? It is probable that Hendler's ice cream was sold in Annapolis 
before plaintiff's. It is possible that the tubs in which it was there 
shipped may hâve been marked "the velvet kind" ; but, even if that 
much be admitted, Hendler's sales were insignificant in quantity, and 
there was at that time no advertisement of bis cream as "the velvet 
kind." Plaintiff's business in Annapolis was the direct outcome of 
the high réputation for cleanliness and careful manufacture it had 
already established in Washington. It began in 1908. In that year 
it sold 1,005 gallons. The demand grew rapidly, and the sales of 1910 
were nearly six times as great. In that year Ilendler for the fîrst time 
made any serions attempt to do business in, the capital of Maryland. 
He then engaged a very capable and energetic agent. He sold 873 
gallons. That was between one-sixth and one-seventh of plaintiff's 
sales the same j'ear. In the next three years his and his successor's 
business grew so that in 1913 the latter sold 4,500 gallons more than he 
had three years before. In the same period plaintiff's sales increased 
14,400 gallons. 

At the beginning of 1914 plaintiff announced an increase of 15 cents 
a gallon in the price of its cream. Its customcrs, as those of the de- 
fendant, were retail dealers. Most of them refused to pay the in- 
creased price, when they could get another velvet kind for the old, and 
even, as it turned out, for less. The Creamery Company saw its 
opportunity. It put a delivery wagon on in Annapolis, offered to de- 
liver, pack, ice, and sait its cream and keep it, while in the possession 
of the retailer, iced and salted, free of charge. This amounted to a 
réduction of some cents a gallon. It for the first time advertised its 
ice cream in the Annapolis papers as "the velvet kind." Plaintiff soon 
reduced its price to its former level, but the damage had been done. 
In 1914 it lost nearly two-thirds of its trade. The Creamery Company 
more than donbled its. In 1913 the plaintiff sold nearly four times as 
much as the Creamery Company; in 1914, but little more than one- 
half as much. Plaintiff's sales fell off 13,000 gallons. The Creamery 
Company's increased 8,300 gallons. Some, if not ail, the différence 
between what the plaintiff lost and the Creamery Company gained went 
to swell the trade of other dealers, who did not call their ice cream 
"the velvet kind." In 1915 plaintiff recovered about two-fifths of the 
ground it had lost. The Creamery Company held the greater part, 
but not quite ail that it had gained. In that year the sales of the two 
creams in Annapolis were nearly equal, the plaintiff having a little the 
best of it. 

When Hendler began to press his sales in Annapolis, he was bound 
to remember that he had taken the name that plaintiff' gave its cream, 
and had followed it more or less closely in the way of advertising and 
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marketing. He had the right to do so when there was no danger of 
thereby leading people who wanted plaintiff's cream to buy his. Un- 
der the conditions which prevailed in Baltimore, there was no occasion 
to take précautions against dangers that did not exist, but where he 
was in active compétition with plaintiff, as at Annapolis, the situation 
was différent. He had unnecessarily, and merely to save himself the 
trouble, so carried on his business that, in any locality in which both 
creams were sold, confusion with plaintifï's goods was highly prob- 
able, if not inévitable. He and his successor hâve found such confu- 
sion useful in taking trade away from plaintiff. Under such circum- 
stances he was bound, at his péril, to prevent it. Ail expérience shows 
that, in an article of this kind, the mère fact that he displayed his own 
name in connection with the ice cream was not sufficient to keep peo- 
ple from buying his wares when they wanted plaintiff's. Défendants, 
it is true, hâve a right to say their cream is "the velvet kind," pre- 
cisely as they hâve the right to paint their tubs yellow, to use similar 
delivery wagons, to furnish their customers with cabinets which 
closely resemble those of plaintiff, and to display signs and banners 
which make almost the same impression on the eye as do those of the 
plaintiff ; but they cannot do one, or ail, or any, of thèse things for the 
purpose of confusing their goods with those of plaintiff's. This is 
especially true when their goods are to their knowledge inferior to its. 
If Hendler had taken the trouble originally to design an advertising 
scheme, instead of appropriating that of plaintiff, the défendants would 
not now be subject to any embarrassment. He did not, and they must 
submit to whatever is necessary to protect plaintiff from the annoyance 
and loss resulting from a confusion which they hâve caused. 

Laurel apparently furnishes a much smaller market for ice cream 
than does Annapolis. Défendants' compétition, while smaller in 
amount and less systematic in character, is carried on at Laurel in 
the same way as in Annapolis, and must fall under like condemna- 
tion. 

The filing in one of the equity courts of the state of Maryland in 
1910 of a bill against Hendler, charging trade-mark infringement, and 
a failure to press the case, so that the bill was dismissed for want of 
such prosecution, is not a bar to this suit ; certainly not to the granting 
of the limited relief to which plaintiff has been found entitled. 

A decree will be entered which will so restrain défendants in their 
ways of advertising, marking, and selling their cream in Annapolis, in 
Laurel, and in any other places in which the plaintiff, prior to the in- 
stitution of this suit, was selling its cream, as will remove ail reason- 
able danger of defendant's cream being sold as plaintiff's, or under the 
réputation acquired by plaintiff. The terms of such decree, if the 
parties cannot agrée upon it, will be settled at an early date. 

In view of the fact that the relief asked by plaintiff was much 
broader than that to which it has been found entitled, and that a con- 
sidérable part of the costs were incurred in a contest over the claim 
of the plaintiff to that which has been denied, the decree will require 
each party to pay one-half the costs. 
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MEBCHANTS' NAT. BANK OF RICIîMOND r. NATIOXxU. BANK OP 

LILLINGTON. 

(District Court, K D. North Carollna. Fcbruary 15, 1916.) 

Banks and Bankinu <g=>281 — Xationai. Banks — Liquidation. 

The action of the stocldiolders of a national bank in votinfï to go into 
voluntary liquidation and lu appointln.g a li(]uidation agent, mirsuaut to 
Rev. St. §§ 5220, 5221 (Comp. St. 1913, §§ OHOO, 9808), is cquivaleut to tlio 
appointment of a receiver by the Coniptroller In its effect ou tlie proi)Oîrty 
and tlie rights of the credttors. The a.ssets of tlie Uaidî; bccome a trust 
fund to be admiiiistered for the benefit of ail creditors pro rata, and 
wbile the bank retains its eorporate existence and may be sued, tlie ef- 
fect of a judgnient obtalned against it by a creditor Is only to fix the 
aniount of the debt, and the judguient plaiutifC can acqnire no lien wliicli 
will give hiiu an advantage over other creditors. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1075- 
1079 ; Dec. Dig. «©==281.] 

In Equity. Suit Ijy the Merchants' National Bank of Richmond 
against the National Bank of Lillington. On pétition of John H. 
Boushall and R. B. Teague, receivers, for instructions. 

W. H. Face, of Raleigh, N. C, for receivers. 

Clifford & Townsend, of Dunn, N. C, for judgment creditor. 

CONNOR, District Judge. The facts appearing upon the record 
disclose this case: The stockholders of: the National Bank of Lilling- 
ton, on the 22d day of January, 1912, adopted a resolution, pursuant 
to the provisions of section 5220 of the National Banking Act, 5 Fed. 
Stat. Anno. 166, 167, to place the bank in liquidation, and appointing 
J. R. Baggott, Esq., liquidating agent, or liquidator. The resolution 
was duly certified to and approved by the Comptroller of the Currency. 
The liquidator qualified, took into his possession the assets of the bank, 
and proceeded to vidnd up its business in accordance with the provi- 
sions of the statute. Subséquent to the appointment and qualification 
of the liquidator, J. B. Lanier, to vvhom said bank was indebted, on 
account of a balance due him as a depositor, instituted an action against 
the bank in the superior court of Harnett county, securing service of 
the summons on the liquidator, and recovered judgment for the sum 
of $1,491.44, together with interest and cost, which judgment was 
docketed January 12, 1914, in the superior court of the county of Har- 
nett and of the county of Lee. L. D. Burwell recovered judgment on 
February 2, 1914, against the bank in a justice's court for $120, which 
was duly docketed in said counties. 

On the 20th day of February, 1914, a suit in equity was instituted 
in this court by the Merchants' National Bank of Richmond, in behalf 
of itself and ail other creditors of the National Bank of Lillington, 
alleging that the bank was insolvent, and that its assets in the hands of 
the liquidator were not being properly admiiiistered, etc. A decree 
was passed, March 2, 1914, appointing John H. Boushall and R. B. 
Teague receivers, and directing the liquidator to turn over and de- 

fissFor other cases see same topic Si KBY-NUMBER in ail Key-Numberea Digests & Indexes. 
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liver to them ail of the moneys and property of said bank to be ad- 
ministered for the benefit of the creditors. In obédience to said decree, 
he turned over, among other property, to the receivers, one lot situated 
in the town of Lillington, N. C, Harnett county, and one lot situated 
in the town of Sandford, in the county of Lee, belonging to said bank. 
Pursuant to an order made in this cause, the receivers sold said lots 
free from liens, for the sum of $3,250, which sum they hâve, or will 
bave, when collected, in hand, subject to be disbursed in accordance 
with the orders of the court and the rights of the creditors. The 
judgment creditors claim a lien upon the said lot, by virtue of the 
docketing of their judgments, prior to the appointment of the receivers. 
For the purpose of ascertaining their duty and the rights of the judg- 
ment creditors, the receivers, upon notice to the jtKlgment creditors, 
filed a pétition in the cause, asking the instruction of the court in the 
premises. The question presented for décision is whether, by obtain- 
ing judgments and docketing them, as prescribed by the statute (Ré- 
visai, § 574), against the bank subséquent to the appointm.ent of the 
liquidator and prior to the appointment of the receivers, a lien was 
acquired upon the real estate owned by the bank in liquidation. The 
National Bank of Lillington, in appointing a liquidating agent, pro- 
ceeded pursuant to R. S. §§ 5220, 5221, 5 Fed. Stat. Anno. 166, 167. 
The statute is silent in respect to détails, but it would seem that the 
appointment of the liquidator bas the same légal efifect upon the assets 
and the rights of creditors and stockholders as the appointment of a 
receiver by the Comptroller of the Currency. It is held that the bank 
is not dissolved, nor its corporate existence destroyed, by being put 
in liquidation. The liquidator may sue for the recovery of debts due, 
or rights belonging to, it, or may be sued upon the debts owing by 
the bank, for the purpose of fixing their amount. In National Bank 
V. Insurance Co., 104 U. S. 54, 76, 26 L. Ed. 693, it is said : 

"We see nothing in the act inconsistent with the continued existence of 
the banlv as a corporation for the purposes of liquidation. Indeed, it seenis 
to conflrm the idea tliat for the purpose of being sued, in order judieially to 
détermine the question of disputed liability, it continues to exist, and the rem- 
edy against the shareholders is added as a means of exécution, in case the 
corporate assets liave, in the meantime, been otherwise applied" or otherwise 
appropriated. 

This case is cited with approval in Chemical Bank v. Hartford 
Deppsit Co., 161 U. S. 1, 16 Sup. Ct. 439, 40 L. Ed. 595, in which a 
receiver had been appointed by the Comptroller. The conditions ex- 
isting hère are very similar to those in the case of Richmond v. Irons, 
121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864. There, the bank had 
gone into voluntary liquidation and, pending the collection of the 
assets, a creditor fîled a bill in equity, in behalf of himself and ail 
other creditors, charging that the proceedings were not being properly 
conducted, asking for the appointment of a receiver, etc. The court 
permitted amendments to the bill by which the stockholders were 
brought in and a decree asked against them for unpaid subscriptions, 
etc. A number of exceptions were taken to the decrees of the court. 
Mr. Justice Mathews, in a very interesting discussion of the remédies 
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prescrîbed by the National Banking Act, and the équitable power of 
the court, says : 

"By section 5220 it was also provided that 'any association may go into 
liquidation and be elosed by tlie vote of its sliareliolders owning two-tliirds 
of its stoclî.' " 

He notes that no provision is made in the original act for enforcing 
the liabiHty of individual stockholders when the bank goes into volun- 
tary liquidation. After discussing the language of the act, he says : 

"It can hardly be supposed that tlie omission in tlie statiite to provide an 
express and speciiic course of proceedlug, by way of judicial remedy, in case 
of voluntary liquidation, left tlie creditors of such an association in sucli 
circumstanees wlthout remedy against elther a deflcieucy of assets or tlie re- 
sults of a fraudulent maladministration." 

He reaches the conclusion that by the statute the Hquidation agent 
is to be likened to the receiver appointed by the Comptroller, in respect 
to his powers and duties, and that the suit in equity was a continuation 
of the process of liquidation. It is an elementary and universally rec- 
ognized principle in equity jurisprudence that the assets of an insolvent 
corporation, or association, is a trust fund and, immediately upon the 
appointment of a receiver, becomes subject to the payment of its debts 
pro rata, preserving, however, ail vahd liens existing at the time the 
receiver is appointed, or the court lias, by injunction or otherwise, 
assumed control of the propert}»-, and that thereafter no liens can be 
created, either by the corporation or the rendition of judgments. 

Clinchfield Fuel Co. v. Titus, 226 Fed. 574, C. C. A. . So, 

in George v. Wallace, 135 Fed. 286, 292, 68 C. C. A. 40, 46, Circuit 
Judge Hook says: 

"The tangible assets of an insolvent national bank whieh is in the proces« 
of liquidation constitutes, In the hands of the liquidating agent, a tnist fund 
for the primary beneflt of creditors, and so of the liabillty of the share- 
holders of a bank similarly circumstaneed." 

The courts treat the action of the stockholders in appointing a 
liquidating agent, pursuant to the power conf erred upon them by sec- 
tion 5220, as équivalent to and carrying ail of the incidents in respect 
to the assets and the rights of creditors, as the making a voluntary 
deed of assignment would do. The bank ceases to be a "going con- 
cern." If it be solvent, the proceeds of the sale and collection of the 
assets are, under the direction of the Comptroller, applied to the pay- 
ment of the debts, and the balance, if any, is distributed among the 
shareholders. It would be impossible to comply with the statute and 
efïectuate its équitable purpose, if creditors were permitted to secure 
priorities, or liens by attachment, or recovering judgments constituting 
liens upon the property. 2 Morse on Banks and Banking, 1389. 

Assuming that the duty of the liquidating agent and the rights of 
the creditors are analogous to those of a receiver appointed by the 
Comptroller, we find the method of proving and paying the debts of 
the bank prescribed by section 5236, R. S. ; 5 Fed. Stat. Anno. 176 
(Comp. St. 1913, § 9823). The Comptroller is required to make a 
ratable dividend of the money paid to him, after providing for the 
rédemption of the notes of the bank, on ail such daims as may hâve 
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been provpd to his satisfaction, or adjudicated in a court of compétent 
jurisdiction, etc. White v. Knox, 111 U. S. 785, 4 Sup. Ct. 686, 28 
L. Ed. 603. The only effect of the judgment was to fix the amount 
of the debt. The receivers appointed in this suit take the assets andi 
property from the liquidating agent in the same plight and subject to 
the rights of creditors as they were held by him. As no lien could at- 
tach by virtue of the judgment recovered by the respondent, against 
the real estate of the bank, while in the hands of the liquidating agent, 
it follows none has attached since. The receivers will distribute the 
funds which come into their hands upon the principle prescribed by 
section 5236, R. S. This will be certified to the receivers. 



THE OLSON & MAHONT. 

(District Court, N. D. Californla, First Division. December 23, 1915.) 

No. 15935. 

Admibamt i3=56 — Gaenishment — Kelease op Gabnibhee on Stipui-ation. 
A garnlsliee In admlralty, who admlttedly has a sum in hls hands be- 
longing to the respondent, the amount of which Is not In dispute, may 
retain the same "to answer the exigency of the suit," as prorided by 
admlralty rule 37 (29 Sup. Ct. xliil), or where permitted by a rule of 
court he may be released from further liablllty by glving a stipulation 
for the amount, to ablde the further order of the court. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. § 451 ; Dec. Dig. 
«=^56.] 

In Admlralty. Suit by W. P. Fuller & Co., a corporation, against 
the American steamship Oison & Mahony and others. On application 
by John Settle, garnishee, to be released from further liability on stip- 
ulation. Granted. 

Andros & Hengstler and G. W. Bell, ail of San Francisco, Cal., 
for libelant. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for garnishee Settle. 

DOOLING, District Judge. In this action which is in personam as 
against the Empire Lumber Company, the marshal by virtue of process 
issued out of this court has attached ail moneys, goods, crédits, etc., in 
the hands of one John Settle belonging to any of the respondents here- 
in. The said John Settle has answered that he has in his possession 
and belonging to the respondent Empire Lumber Company the sum 
of $10,397.59, and asks that he may be released from ail further lia- 
bility herein upon filing an admiralty stipulation in said amount, condi- 
tioned that he shall abide by and perform ail orders and decrees, inter- 
locutory or final, of this court or of any appellate court in relation 
thereto. 

Respondent Empire Lumber Company cannot be found or served 
within this district, and libelant contends that, as the suit is for $35,000, 
the money in the hands of Settle cannot be released on stipulation by 

£=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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him, unless such stipulation be for the full amount claimed. This con- 
tention is based upon admiralty rule 4 (29 Sup. Ct. xxxix), which pro- 
vides that an attachaient such as this may be dissolved — 

"upon the défendant, whoee property is so attached, giving a bond or stipu- 
lation, with sufflcient snreties, to abide ail orders, interlocutory or final, of 
tlie court, and pay the amount awarded by the final det'ree reudered in the 
court to which the process is returnable, or in any api)ellate court." 

In Pope V. Seckworth et al. (D. C.) 46 Fed. 858, it was held that un- 
der this rule a défendant could not obtain the release of a barge at- 
tached by giving a stipulation for the value of the barge which was 
less than the amount sued for, but to secure such release must give a 
stipulation or bond suiticient to cover the amount awarded by final 
decree. Hère, howevcr, the défendant is not seeking a release of his 
property, but a third party is seeking to be relieved from further re- 
sponsibility by giving a stipulation for the amount of money lieîd h}' 
him. The case seems to me to be covered by rule 37 (29 Sup. Ct. xliii) 
which provides : 

"tf he [the garnishee] adinits any debts, crédits, or effects, the same shall be 
held in his hands, liable to answer the exigency of the suit." 

As I read this rule, it means that the garnishee shall hold the moneys 
in his hands, there to await the exigency of the suit. There is an old 
rule of this court, adopted in 1851, which provides : 

"That a garnishee shall, on motion of the actor, pay into court such 
amount as lie sliall not <'laim or as may be ordered l)y the court, or give a 
stipulation with sufticient surety to abide the further order or decree of the 
court in relation thereto." 

The most that could be required hère would be a stipulation that 
Settle would abide the further order or decree of the court in relation 
to the $10,397.59 in his hands. I do not understand that there is any 
question raised as to the amount held by him and belonging to re- 
sponclent Empire Lumber Company. 

Settle may either hold the money under rule 37 of the Suprême 
Court, or give stipulation in the amount of $10,397.59 as provided by 
rule 29 of this court. In any event, he cannot be compelled to give a 
stipulation for more than the amount in his hands. 
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FINNEGAN v. UNITED STATES. 

(Circuit Court of Appeals. Sixth Circuit. April 14, 191G.) 

No. 2749. 

1. PosT Office ig=>48(4) — Offenses — Indictment— Use of JIails to Befeaud. 

An Indlctinent under Pénal Code fAct Jlareli 4, 1909. c. .'521), § 215, 35 
Stat. 1130 (Comp. St. 19] 3, § 103S5), whlch eiiarged tliat tlie seheme for 
wliieh the mails were used was one to defraud divers i.anorant per.soiis in 
tliree nanied states, especially Austrians iiot familiar witli l)usiness, with- 
out naming tliem or stating tliat tlieir names were unknown to tlie grand 
jurors, is sutticient, siuce it shows tliat tlie scheme was to defraud, not 
an individual, or group ot deflnlto individuals, but a class, whlcli was dc- 
scribed as particularly as possible. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dig. 
<S=o48(4).] 

2. IXDICTMEMT AND INFORMATION <S=>71 — SUFl-ICIENCT — CEKTAINTY. 

Tlie Jiighest degree of certainty is not required in an Indictment, but 
certainty to a common intent is sufficieut. 

[Ed. Note. — For other cases, see Indietiuent and Information, Cent. Dig. 
i§ 144, 174, 193, 194 ; Dec. Dig. <S=71.] 

3. PosT Office <^:^iS(4) — Offenses— iKniCTiiENT— Use of Mails to Defraud. 

An indictment charging the use of mails to defraud, which alleged that 
the plaintiff sold stock of a certain corporation, of which he was not the 
agent, and which stock he did not intend to deliver, and coiiverted the 
amount paid therefor to his own use, and that the corporation had ceased 
to do business, and none of its stock was for sale, was not détective for 
failing to allège that the défendant had knowledge that the corporation 
liad ceased to do business, since the fraud was complète if défendant 
agreed to sell the stock, intending to couvert the nioiiey to his own use, 
and not to deliver the stock. 

1 Kd. Note. — For other cases, see Post Oflice, Cent. Dig. § 72 ; Dec. Dig. 
©=3^48(4).] 

4. Indictment and Information <S=5G3 — SufFiciENcy — Form of Averment — 

"As Aforesaid." 

Where an Indicrment for using the mails to defraud in the first Iwo 
paragraphs set ont the fraudulent scheme, and in the third paragraph 
alleged, "And so the grand jurors do further présent as aforesaid," setting 
ont the particular nieans whereby an individual was defrauded, the word 
"so" was surplusage, and the words "as aforesaid" refer to the nianner 
in which the additional matter was presented, there being no invariable 
rule which refers those words to the last or any antécédent word or aver- 
ment, and tliey did not render the indictment bad, as shovving tliat the 
third paragraph was an argumeutative conclusion by the grand jurors, 
and not a direct allégation. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
5 185; Dec. Dig. <S=>63. 

For other définitions, see Words and Phrases, Flrst and Second Séries, 
As Aforesaid.] 

5. Indictment and Information <S=3ll9— Sufficiency— Form op Averment— 

Surplusage. 

If those words could not be so construed, they were surplusage, since 
no prior mention had been made of the fact charged in the third para- 
graph. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 311-314 ; Dec. Dig. (g=>119.] 

@3:5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. PosT Office ®=548(4) — Indictment— TIse or Mails to Defraud— Deschip- 

Tioyi OF Lettkr. 

An indictinent l'or the use of mails to deù'aud, wlilcli specified tlie aend- 
er of the particiilar letter chargée! to hâve beeii recoived in furtherance of 
the fraiidulent scheme, the place of mailing, the contents, the amount of 
the post office order eontained therein, the addi-essee and his powt otiic(^ 
address, the payée of the money order. and the date on which lie took it. 
from the post office, sufflciently described the letter; a post office money 
order beiug so well Ivuown as not to require a more particular description. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72 ; Dec. I)ig. 
<S=48(4).] 

7. Post Office <ê;=>48(8) — Variakce— Use of JIaii.s to Defhaud— "IjEttei!." 

There is no variance between an Indictment under l'enal Code, § 21.5, 
for using the mails to defraud, whieh charged that défendant took a 
"letter" from the post office, and proof that he toyk au envelope which 
eontained oiily a post office money order, since "letter," as used in that 
statute, is a comprehenslve term, and ineludes such a communication. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 78 ; Dec. Dig. 
<S=4S(8). 

For other deliiiitious, see Words and Phrases, First and Second Séries. 
Letter.] 

8. Post Office ©=j49 — Offenses— EvIDE^T ce— Taki no fuom Post Office. 

In a prosecntion for taking from the post oïliee a letter in furtherance 
of a scheme to defraud, contrary to Pénal Code, § 215, évidence that an 
envelope containing a post otiice money order duly stamped and addressed 
to défendant was deposited in a post otiice and forwarded in the mails, 
and that on the following day the sanie money order was presented by 
<lefendant at the post office to which the letter had been addressed and 
payment thercfor receipted by hlm, is sufflcient to show that he took the 
letter from the po.st office. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 84-8G; Dec. 
Dig. <S=49.] 

t). Criminal Law <®=37oO(;î) — MiscoNnrcT of Prosecvtor— Evidence by De- 
fendant— Cure BY CorRT. 

Wliere the prosecutlng attorney, in a proseeutlon for using the mails 
with intent to defraud, offered in évidence ail of défendant'» letters to 
his agent prlor to the terminatlon of the ageney, whereupon the défend- 
ant asked that the subséquent letters be inti'oduced also, the remark of 
the prosecutlng attorney that he «-ould do so if the défense would produec; 
the letters the prosecntion had asked theni for wiis not erroneous, as seek- 
ing to comi)el the défendant to produce as évidence agaiust himself the 
letter charged to hâve been recei\-ed in furtherance of the scheme to de- 
fraud, where the court, on defendant's exception to the remark, negatived 
such infereuce. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1C93 ; Dec. 
Dig. <®=3730(3).] 

10. Post Office <S=4!>—Oi'fenses— Evidence— Use of Mails to Defraud — In- 

ÏENT. 

In a proseeutlon for the use of the mails in furtherance of a fraudaient 
scheme to contract to sell corporate stock with intent to couvert the pro- 
ceeds and not to deliver the stock, évidence hcld sutlicient to warrant the 
jury in tinding that défendant did not inteud to purehase the stock in the 
uiai'ket and deliver, and did not by mistake otîer that stock for sale, In- 
s(<>iKl of stock which he or his wife then owned. 

(Ed. Note. — For other cases, see Post Otiice, Cent. Dig. §§ 84-SG; Dec. 
Dig. ®=549.J 

11. Cki.mjsal Law <S=11C!)(1) — IIakiileiSS Ekkor — ^Admission of Evidence. 

Where défendant was charged with using the mails in furtherance of 
a frandulent scheme to sell stoclc of a mining corporation which had cease<l 

©^^For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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to do business, and there was proof that tlie défendant had represented 
that there was such a corporation, the admission of paroi évidence t» 
establish the existence of that corporation was not prejudiclal. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3137 ; Dec. 
Dig. (©=J11G9(1).] 

12. Ckiminal Law i©=5G70— Rekoe— PiîESENTisG Questions Below— Offeb of 
Evidence. 

Error cannot be predicated on the refusai of the court to admit évi- 
dence in a prosecution for using the mails lu lurtherance of a fraudulent 
scheme to sell stock not owiied by défendant and to convert the proceeds, 
because lu response to a question by defendaiit's counsel whether the court 
would iwrniit defendant's brother-ln-law to testify to conversations with 
défendant relative to a sale of stocU by him, or his Intention in that re- 
spect, the court replied that he would not, slnce the proposition submitted 
to the court was too indeflnlte. 

[Ed. Note. — For other cases, see Criminal Law, Cent. I)ig. §§ 757, 1.59o- 
1596; Dec. Dig. <Ê=e70.] 

In Error to the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

P. H. Finnegan was convicted of using the mails to defraud, and 
he brings error. Affirmed. 

W. Knox Haynes and Michael Feinberg, both of Chicago, 111., for 
plaintiflf in error. 

Myron H. Walker, U. S. Atty., and H. Dale Souter, Asst. U. S. 
Atty., both of Grand Rapids, Mich. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and SA- 
TER, District Judge. 

SATER, District Judge. Finnegan, the défendant below, was in- 
dicted, convicted and sentenced under section 215 of the Pénal Code, 
for using the mails to defraud. He prosecutes error to obtain a re- 
versai of the judgment against him. 

The first paragraph of the iirst count, the only one on which he was 
convicted, charges that, on or about January 31, 1911, at Calumet, 
Mich., he devised the following scheme to defraud "divers other per- 
sons" : He and his agents personally and through the mails and by 
printed circulars and other advertising matter would falsely and fraud- 
ulently represent to "such persons" in varions localities in Michigan, 
Wisconsin and Minnesota that he was the agent of the Kelvin-Arizona 
Copper Company, the owner of a rich and valuable copper mine near 
Kelvin, Ariz., duly authorized to sell and deliver its stock, and that he 
and his agents would solicit orders for the stock "among ignorant per- 
sons, especially Austrians not familiar with business," would receive 
and accept orders from "such persons" for stock, enter into written 
contracts with "such persons" for its purchase and for the delivery 
of certificates therefor in six months from the date of such contracts, 
would secure from "such persons" the money in payment for the same, 
and would solicit and induce "such persons" to open correspondence 
with him at Calumet and forward to him there through the mails 
money orders for the purchase of such stock and remittances for the 
same, merely intending to get possession of the moneys to be sent to 

<S:=3For other cases see same tople & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



.164: 231 FEDKKAL REPOETER 

liim and to couvert the same to his own use, without giving anything 
of value therefor, and without delivering to "such persons" any cer- 
tificates of stock of such company or of any other mining corporation, 
and thereby to defraud the "said persons" who should send and pay 
money to him. The second paragraph of the count allèges that the 
Kelvin-Arizona Copper Company was not engaged in business in 
1910, having practically withdrawn therefrom in 1907, and had no 
stock for sale ; that Finnegan was not its agent, was without power 
or authority to sell or deliver its stock, and did not intend to deliver 
certificates for the same, but intended to couvert and did couvert to 
his own use "the moueys received from persons with whom he made 
contracts" and intended to defraud and did defraud "said persons" 
out of the same by means of his scheme. The third paragraph al- 
lèges, "And so the grand jurors do further présent as aforesaid" that 
on or about the date named the défendant, in the exécution of his 
scheme to defraud, took from the post office at Calumet a certain let- 
ter addressed to hira at that place, sent by mail from Rumely, Mich., 
by Jacob P'esek, which letter contained a post office money order for 
the sum of $7 payaljle to the défendant at Calumet, "contrary to the 
form of the statute," etc. 

[1] The several grounds on which the count was assailed by de- 
rnurrer are pressed on the court with great earnestness. It is not 
détective, as claimed, in averring a scheme to defraud "divers other 
persons," without naming or describing the persons whom it was in- 
tended to defraud, or giving a lavvful reason for not so doing, or 
stating that the names of such divers other persons are to the grand 
iurors unknown. The indictment dififers from that considered in 
Larkin v. United States, 107 Fed. 697, 46 C. C_. A. 588 (C. C. A. 7th 
Cir.), on which case the défendant mainly relies. In that case the 
scheme alleged in the indictment was to defraud "divers other per- 
sons" by inducing "those persons severally" to send to the accused 
divers valuable articles to defraud "the several persons" who should 
send the same, which scheme and artifice he intended to effect by open- 
ing correspondence and communication with "the several persons" so 
intended to be defrauded and by inciting "those persons" to open com- 
munication with him. The court rightfully said : 

"Thèse expressions clearly import an intention to defraud différent individ- 
iials, witli whom it was intended to open correspondence, and who, tiiere- 
fore, by tlie settled rule of pleadlng, should hâve been described by uame 
in the Indictment, or a good and true reason given for the omission." 

[2] In the instant case, the names of the parties to be injured were 
not known to the défendant when his scheme was originated and were 
not capable of definite ascertainment by the pleader. The purpose 
was to defraud a class — "ignorant persons and especially those of Aus- 
trian nationality, not familiar with business," who might be found in 
any of the three states named. The case therefore falls under the 
rule stated in the Larkin Case that, where the charge is a scheme to 
defraud a class, not resolvable into individuals, it is évident that the 
persons intended to be injured were not known and no necessity there- 
fore existed for an avermeht to that effect. A pleading is not faulty 
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whose form of allégation is unavoidable. The highest degree of cer- 
tainty is not reqnired, certainty to a common intent being suffîcient, and 
no rule ought to prevail which would only serve to shield the guilty, 
instead of protecting the innocent. Bishop, New Crim. Proc, §§ 493, 
497 ; Stoughton v. State, 2 Ohio St. 562, 564. 

[3] We are further of the opinion that there is no merit in the in- 
sistence that the count did not charge the défendant with knowledge 
that the Kelvin-Arizona Copper Company practically ceased to do 
business in 1907 and was doing none at ail in 1910. The second para- 
graph of the count is in part a répétition of what is elsewhere well 
pleaded and the residue is superfluous. Its entire omission would not 
weaken the government's position. If, as charged, the défendant in- 
tended to get possession of the moneys paid to him and convert them 
to his own use without giving anything of value in return, it is alto- 
gether unnecessary to a ver that the company had gone out of business 
practically or entirely and that he had knowledge of that fact. If 
such purpose existed, the criminality of the scheme was présent, wheth- 
er he was the agent of the company or not, and regardless of whether 
it was in or out of busi" -, or had or had not stock for sale and de- 
rtvery. 

[4, 5] The contention that the third paragraph of the indictment, 
by reason of the présence of the words "so" and "as aforesaid" oc- 
curring in the expression, "And so the grand jurors do further présent 
as aforesaid," is a mère récital and an argumentative conclusion that, 
from the preceding averments, the défendant is guilty of the crime 
named in the récital, and is not an affirmative averment of the use of 
the post ofHce establishment — a constituent élément of the offense — and 
that therefore the count is void and does not support the jurisdic- 
tion of the court, is not sound. The présence of those words in the 
count does not vitiate it. "As aforesaid" is an adverbial referential 
expression, meaning "in the manner aforesaid," "in like manner," 
and indicates the manner in which the grand jury further présents an 
additional élément of the offense. Stroud's Jud. Dict. vol. 1, p. 52. 
If the alleged vitiating words "as aforesaid" be retained and be not 
treated as surplusage, and their équivalent be used and the clearly 
superfluous word "so" be rejected, the opening statement of the third 
paragraph becomes reasonably clear, and the same as if it averred 
that the grand jurors do further présent, in the aforesaid manner, or 
in the same manner as they bave heretofore presented given facts, 
certain other facts, naming them. Following such opening state- 
ment are allégations of fact not previously made, the affirmative char- 
acter of which allégations and the context must be considérée. There 
is no invariable rule which refers the words "aforesaid" or "as afore- 
said" to the last or any antécédent word or averment, if so to apply 
them would be at variance with the context (Anderson's Law Dict. 
913; Healy v. Healy, 9 Irish Rep. Eq. 418 [1875]), and they may 
be wholly rejected as surplusage (Campbell v. Bouskell, 22 Beav. 325 ; 
Commonwealth v. O'Hearn, 132 Mass. 553, 555). In the Campbell 
Case, the word "aforesaid," occurring in the expression "aforesaid 
nephews and nièces," none having been previously named, was re- 
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jected. So in the présent instance, no prier mention having been madc 
of the facts charged in the third paragraph, the words "as aforesaid" 
should be rejected as surplusage, and thus we prefer to dispose of the 
objection to the count based on their use. Without them the para- 
graph distinctly charges an essential élément of the offense. Right- 
fully interpreted, it thiis charges with them présent. 

[G] Nor is the count defective for want of a sufficiently particular 
description of the letter taken by the défendant from the Cahimet post 
office. It spécifies the sender, the place of mailing, the contents, the 
amount of the post office money order, the addressee and his post 
office address, the payée, and the date on which he took the letter from 
the post office. So well knovvn, even among the laity, are such money 
orders, that a more detailed description of the money order in ques- 
tion would bave been superfluous. The count adequately apprised 
the défendant of the nature and cause of his accusation and sufficiently 
conforms to the rules of criminal pleading to withstand successfully 
the assaults made upon it. 

[7] It is urged that proof that the défendant received an envelope 
sent through the mails, as charged, containing the money order in ques- 
tion is not proof that he took a letter from the mail ; that is to say, that 
an envelope containing a money order only is not a letter. The court 
charged to the contrary. Section 215 was designed for the instruc- 
tion and protection of the common people. The word "letter" occur- 
ring in the statute is a comprehensive term. An envelope properly 
stamped and directed, containing a money order only, payable to the 
addressee, is, according to the popular understanding and in law a 
letter. It may be written or printed, or partly written and partly 
printed, as is usually the case with money orders. The post office 
money order was quite as much an epistolary communication, and 
quite as well understood by the défendant as it would hâve been, had 
the sender specifically written that a post office money order was in- 
closed. There was no variance in the proof, as claimed, or error in the 
charge of the court in the respect mentioned. 

[8] The évidence shows that on January 30, 1911, Jacob Pesek 
bought at Rumely a money order for $7, payable to the défendant at 
Calumet. He inclosed it in a stamped envelope, which had previously 
been furnished by and was addressed to the défendant, and returned 
it in that condition to the postmaster, who put it in the mail box. The 
mail from such box was subsequently taken up and sent on its course. 
On the day following that same money order was presented at the 
post office at Calumet by the défendant, at which time he receipted 
for its payment and received the money on it. Pesek had bought of 
the défendant on September 30, 1910, 100 shares of stock of the Kel- 
vin-Arizona Copper Company (par value $1 per share) for $35, of 
which $7 were paid in cash, and the residue was to be paid in four 
equjd monthly installments of $7 each. A certificate for the stock pur- 
chased was to be delivered by the terms of the contract within six 
months from its date, or as soon thereafter as payment in full was 
made. Pesek had been instructed to transmit money for the unpaid 
installments as they matured, by money order, rcgistered letter, or 
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express money order, to tlie défendant at Calumet. He never had 
any transaction with the défendant, other than the purchase of the 
stock. In view of the foregoing facts the asserted variance in the 
proof as to the receipt by the défendant of the letter named in the in- 
dictment does net exist. His possession of the money order and his 
realizing and receipting for its fiill value support the conclusion that 
he took from the post office at Calumet the letter which was mailed 
at Rumely and transmitted through the mails to the former place. 

[9] The défendant in September, 1910, employed Louis Lustick as 
his agent to assist him in the sale of stock. The relation of principal 
and agent was maintained until about April 1, 1911, within which 
period of employment many letters relating to the sale of stock and 
the business in hand passed between them. The district attorney un- 
dertjok to offer in évidence ail of the defendant's letters to Lustick, 
believed to be relevant, down to the last-named date, regarding, how- 
ever, ail letters subséquent to that date as immaterial. On cross-exam- 
ination of the post office inspecter, it appeared that certain letters 
written after April 2d had not been produced or oiïered by the govern- 
ment. Defendant's counsel thereupon requested the production of ail 
such letters, with which request the district attorney offered to com- 
ply, providing the defendant's counsel would produce "the letters we 
hâve asked you for." Exception was taken to this response on the 
grovmd that the district attorney had made "a demand in the présence 
of the jury upon this défendant to produce évidence," an inference 
which the court promptly negatived. The district attorney then re- 
niarked that he had served notice upon his opposing counsel "to pro- 
duce certain letters," tO' which the défendant excepted. Subsequently 
the defendant's counsel again asked that the government's counsel pro- 
duce ail letters in his possession written after April 2d. They were 
then produced, and ail letters subséquent to that date that passed be- 
tween the défendant and Lustick were submitted by the défendant to 
the jury. The défendant, who did not take the witness stand, charges 
that réversible error exists, in that the jury might bave reasonably in- 
ferred that the letter or letters mentioned in t*lie discussion were taken 
by him from the post office and were in his possession, and that a de- 
mand was made on him in the présence of the jury to produce évi- 
dence to be used against himself . This contention cannot be sustained. 
The subséquent admission of ail thèse letters at the defendant's in- 
stance devitahzes his exception, if it ever possessed merit. The trial 
judge understood, and we think made it clear to the jury, and the 
record shows, that the letters mentioned did not include the one named 
in the indictment, or any of an incrimina tory character, and were only 
those written after Lustick's employment had fuUy terminated, and 
after the alleged offense charged in the indictment had been f ully con- 
suinmated. The defendant's position is no better than that of the 
respective défendants in Poster v. United States, 178 Fed. 165, 173, 
101 C. C. A. 485, and Bettman v. United States, 224 Fed. 819, 823, 140 
C. C. A. 265, both of which cases were decided by this court. 

[10] Notwithstanding the defendant's assertions to the contrary, we 
are not prepared to say that the government failed to prove its case. 
He employed Lustick, an Austrian who could speak and write English, 
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to assist in effecting sales to his fellow countrymen. Togetlier they 
visited camps and localities in the states named in the connt where 
Au'strians were assemblée!, many of whom could use no language other 
than that of their native country. At other times Lustick was sent 
alone to such places to make sales. No particular individuals were in 
contemplation, but Austrians as a class were sought out and solicited. 
Evidence was given to tbem as to the ownersbip of the mine by the 
Company, the company's freedom from debt, the great quantity and 
richness of its ore (a sample being displayed for that purpose), the mine 
developments in progress, the limited number of shares for sale, the 
quite positive représentation that the shares which he sold at first at 
35 cents and later at a higher price would in a short time sell for $1 
and would even be worth $2 each, and the delivery of stock to pur- 
chasers about May 1, 1911. Purchasers were invited to communicate 
with hini by mail, and were ft:rnished for that purpose with envelopes 
having his name printed thereon. On différent occasions at d'fTcrent 
places affirmatively by word of mouth, and in other instances i ;■ nec- 
essary implication arising from circulars distributed by mail and ■her- 
wise, he represented, when effecting or attempting to effect sales, that 
he was selling stock for the Kelvin-Arizona Copper Company, or in 
other fitting language held himself out as its agent for such purpose. 
The applications for stock in évidence signed by purchasers recite the 
purchase of stock of that company. No instance is cited, and we find 
none, in wdiich he stated that he was selling stock for himself. The 
applications which purchasers signed recite, it is true, that they pur- 
chased stock from défendant, and on his letter heads beneath his name 
were the words "Stocks, Bonds and Securities,"' but thèse things were 
net necessarily inconsistent with his declared existence of an agency 
and the jury vi'ere at liberty so to find. His sales of stock were in small 
blocks and aggregated about 20,000 shares. Ile was never agent for 
and never owned any stock of the Kelvin- Arizona Copper Company 
and could not sell any of its stock for himself, for the reason that it 
was never sold on the njarket and was owned exclusively by the few 
persons who in or about Los Angeles, Cal., promoted the company. 
It practically ceased to do business in 1907 and was doing none what- 
ever in 1910. He never delivered or attempted to deliver even so 
much as a single share to any one of his purchasers. 

In so far as the record indicates, he owned but 41 shares of mining 
stock, and that was in the Sultana-Arizona Copper Company and of 
the face value of $5 per share. He exhibited his certificate for thèse 
shares sometimes, at least, in his efforts to obtain purchasers. H^is 
wife owned about 2,366 shares in the same company. He had been 
agent for that company, but on April 28, 1910, it went out of business 
and its property was taken over by the newly organized Arizona-Sul- 
tana Copper Company, notice of which reorganization and of the 
change of corporate name was given to every stockholder of the old 
company at that time. The new company gave 5 shares of its stock, 
of the face value of $1 each, for each of the shares of its predecessor 
company (excepting about 9,000 shares held in small lots which were 
not turned in for exchange), withdrew from the market the stock so 
given in exchange, and escrowed it until May, 1911, and, on account 
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of extensions to November, 1911, May, 1912, and November, 1912, 
did not release its stock, until the last-named date. The défendant 
knew of the exchange of stocks and of the escrowing of that of the 
new Company. It is not shown what he did with the money he re- 
ceived from sales, or that he purchased, or took any steps towards pur- 
chasing for delivery, any of the stock of the new company, or any 
stock of its predecessor for the purpose of exchanging it and of de- 
livering the stock received in exchange, or that he exercised any do- 
minion over the stock held by his wife, or attempted or intended to 
utilize it in making stock deliveries. The stock held by him and his 
wife was other than that of the Kelvin-Arizona Copper Company and 
was in the aggregate much less than the quantity he sold. The greater 
part, perhaps ail, of his wife's stock later passed into the possession 
of others, subséquent to the reorganization of April 28, 1910, and of 
the notice given of the same. He was in possession of blank applica- 
tions for the purchase of stock of the Kelvin-Arizona Company, as 
early as June, 1910. The use of such blanks in making sales con- 
tinued down to March 18, 1911. 

But there is also évidence to show that at some time within the 
period of Lustick's employment — it may hâve been December, 1910 — 
the défendant caused blank applications to be printed and subsequently 
used them in part for the sale of the stock of the newiy organized com- 
pany. He was not, however, at any time its agent. He also exhib- 
ited in soliciting subscriptions a plat of the Sultana-Arizona Copper 
Company, the représentation being made that the property shown on 
it was that of the Kelvin-Arizona Company, that the name shown on 
it was that of the old company, and that the name of the mine Vifhose 
stock he was selling was Kelvin-Sultana. He also gave out letters 
containing somewhat glovtdng accounts of the last-named mine, its rich 
deposits of ore, its progressing developments, and its excellent pros- 
pects of great profits to those who invested in its stock. The Diamond 
Joe shaft, a eut of which was exhibited, was represented to be on the 
property of ail of the three companies. 

A more extended résumé of the évidence would unduly prolong this 
opinion. Enough has been shown to indicate its trend and some of 
the problems with which the jury had to wrestle. It was claimed for 
the défendant below, as hère, that he intended no wrongdoing, that he 
was confused as to the names of the companies, that the use of the 
name of the Kelvin-x\rizona Copper Company was merely an error 
which he attempted to correct, and that it was his purpose at that time 
to deliver the stock which he in fact intended to sell, but improperly 
designated. On the other hand, the government has at ail times claim- 
ed that he was not a novice in the handling of stocks, that the use of 
the name of the newly organized company and that of its predecessor 
was an afterthought, designed to impair the force, and afford escape 
from the conséquences, of his wrongful use of the name of the Kelvin- 
Arizona Copper Company, and that if he intended to correct a mistake 
he would hâve whoUy abandoned the use of the blanks he first employed 
and notified his purchasers of his original error. The jury adopted the 
government's theory. It must bave considered that he sold, and, with 
knowledge of the correct names of ail of the companies mentioned, 
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continued to sell, the stock of a company which he never represented, 
of which stock he never owned and never cotild acquire a single share. 
There was presented also the improbability of his taking orders and 
receiving payment for stock at a price much less than he would be 
required to pay for shares to raeet his contract, if his représentations 
as to the future value were true or beHeved to be true, and if he in- 
tended to substitute or furnish for the stock he sold that of another 
company — a thing which he could net do without the consent of the 
purchasers. Considering the évidence as a whole and the présentation 
of the case to the jury in the charge of the court, in which we find 
no hurtful error, if there be any at ail, we are not prepared to say tbat 
the scheme to defraud was not proved as alleged or that the jury ob- 
tained the wrong resuit. 

[11] We do not regard the introduction of paroi évidence as to the 
corporate existence of the Kelvin-Arizona Copper Company as preju- 
dicial error. Such existence was not in issue. The allégation is and 
the pro'of shows that the défendant represented that there was such a 
corporation. The évidence of a compétent and informed witness dis- 
closes that there was a concern of that name which undertook to de- 
velop mining property at Kelvin, Ariz., and that its enterprise failed. 
Whether that concern was a corporation real or de facto, or sotne 
other sort of entity, is immaterial, 

[12] Error is assigned to the e.xclusion of évidence, especially that 
of the witness Walsh, a brother of the defendant's wife, which it is 
claimed was offered to show the absence of a wrongful intent. There 
is no évidence in the record to warrant the claim that the défendant 
attempted to buy stock or borrow money for that purpose to fulfiU his 
obligations to his purchasers. His wife bought her stock with money 
which she had borrowed, and repaid it. It does not appear that either 
she or her husband ever contemplated the delivery of any part of it 
to any of the defendant's purchasers. In answer to the query of his 
coivnsel, Would the court permit the witness Walsh to testify to any 
conversations between himself and the défendant during the winter of 
1910, and the years 1911 and 1912, as to any sale of stock made by 
him or his intention "in that respect?" the court answered in the nég- 
ative. If the error alleged exists, it is within that narrow compass. 
The proposition submitted to the court was so indefinite and so wanting 
in particularity that error m.ay not be predicated upon it. 

The many other assignments of error bave been considered, but a 
review of them is deemed unnecessary. The judgment of the District 
Court is affirmed. 
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Ex parte EQUITABLE TRUST CO. OF NEW YORK. EQUITABLE TRUST 
CO. OF NEW YORK v. WESTERN PAC. RY. CO. et al. (CENTRAL 
TRUST CO. OF NEW YORK, Intervener). In re EQUITABLE TRUST 
CO. OF NEW YORK. 

(Circuit Court of Appeals, Nintli Circuit. Mareti 29, 1910.) 
Nos. 2755-2757. 

1. Railroads <S=192 — Mortgages — ^Poreci-osdre — Time fob Sale. 

Tlie parties to a suit to foreclose a railroad mortgage were ail agree- 
able to a decree of foref-losure, and It was sliown by affldavit that the 
holders of a large nia.1ority of tlie bonds had deposited them pursuant to 
a plan of réorganisation, under wliicli the reorganization committee had 
procured an uiidertaking of eertain bankers to seeure an underwrltlng 
syndicate agreement respecting the underwriting of a new bond issue: 
that the undertaking had been performed ; that under the plan and 
agreement it must be operative before Mareh 15, 1916, and would ex- 
pii'e July 1, 191G ; tliat to malîe the plan effective the properties must be 
sold and such stops taken as would allow the beneflts of the agreement 
to be taken before the last-mentioned date; and that, if the plans should 
fail by reason of delay, the parties to the reorganization agreement would 
be liable in large sums for underwriting and expenses, and money for 
necessary extensions of the railroad could be had only on less favorable 
terms. Seld, that the parties were entitled to hâve the case proeeed 
with convenlent expédition, unless some matter arose calling for inquiry 
and delay. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 391, 634-642; 
Dec. Dig. <S=3l92.] 

2. Railboads iS=3l54 — Mobtoages — Guaeanties — Liabilitt. 

The P. Ry. Co. exeeuted a mortgage to a trustée to seeure a bond issue, 
and contemporaneously therewith entered into a contract with the D. 
and W. R. Cos. and the trustée, whereby the D. and W. Cos. (later Con- 
solidated as ttie D. Co.) agreed to purchase notes of the P. Co. to the 
amouiit by which the gross earnings of the P. Co. should be insufflcient 
to pay its operating expenses, interest on bonds, etc., and to pay to the 
trustée such amount as, with the amounts appropriated by the P. Co. for 
the payment of interest and for sinking fund purposes, would pay such 
interest and meet the required sinking fund payment, such payments 
to the trustée to be credited on the purchase price of the notes. Thèse 
payments on aceount of interest were to constitute a trust fund for the 
payment of interest, and It was provided that failure of the P. Co. to 
tierform the agreement should not excuse the other companies from 
performance. It was covenanted that the agreement should run wtth 
the railways of the several companies and bind parties acquiring such 
railways. The mortgage assigned ail property of the P. Co. to the 
trustée, including its rlghts under the contract, and provided for sale upon 
default, either by public auction or in judieial proceedings, of ail of the 
mortgaged property, exeept the rights of the trustée and of the holders of 
the bonds to require the D. and W. Cos. to niake the stipulated payments 
and to recover damages from them in default of such payments, and pro- 
vided that such rights should survive to the trustée for the benefit of 
bondbolders. Held, that the agreement of the D. Co. to make the speci- 
tied payments to the trustée and its agreement to loan money to the P. 
Co. on its notes were separable covenauts, and, while the P. Co. could not 
eall on the D. Co. to make payments until it had applied its own earn- 
ings, the secured mortgage bondbolders could demand that the D. Co. 
pay, no matter what the P. Co. did. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 472, 473 ; Dec. 
Dig. <S=154.] 
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3. Railroads ©=3167 — Mortoases — Pkoperty Covebed. 

Where the contract gave the 1*. Co. certiùn traftic riglits over t!u> 
roads of the D. aiul W. Cos., such trafflc riglits were covered by tlie 
mortgage. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ ôld-'hiS; Dec. 
Dig. ©=3167.] 

4. RA1I.K0AD8 <2;:=>170 — MOKTGACES — GUARANTY — PARTIES EnTITI.ED TO EX- 

FORCE. 

Tlie rights vested in the trustée with respect to the euforcement of the 
suret.vshii) of the D. Co. were reserved to tho trustée, and it was the 
luirty in interest and authorized to bring suit to enfor<'e the right.s ae- 
eruing to it as beneficiary. 

[Ed. Note.— For other cases, see Railroads. Cent. Dig. §§ 601-60-1; Dec. 
Dig. <S=>179.] 

5. Railroads ©=3190 — Mortgages — Foreclostre — Détermination ce Qie.s- 

TioNS Afeectino Otiier Parties. 

Wliether or not the collatéral agreeiueiit ereated au équitable lien or 
charge in the nature of a lien on the propevty of the I). Co. could not be 
adjudiçated in a suit to foreclose the mortgage, wlthout afFording the I). 
Co. tull opportunity to be heard. 

[Ed. Note. — For other cases, see Railroads, Cent. ]>ig. § 62.'5; Dec. Dig. 
©=3l!)0.] 

6. RAii-ROAns <S=3l54 — Mortgaoes^Guaranties — Rights of Roxoiiolders. 

The trustée was not a mère custodian of the payiuents required to be 
made by the D. Co. for the P. Co., nor were sucli nioneys, when paid 
over to it, assets of the P. Co. In the saine sensé that its own earnings 
were ; but the trustée was the eovenantee of a trust fund for the benelit of 
the bondholders aiid was required to apply such inoiieys for their benefit. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 472, 473 ; Dec. 
Dig. ©=1.54.] 

7. Railroads ©=^167 — Mortgages — PRorEiiTT Covered. 

While the P. Co. by the mortgage pledged ail its assignable rights 
under the contract, the rights of the trustée under the contract were 
distinct from those of the P. Co., and were not included within the mort- 
gage, and could not be sold under foreclosure, but remalned in and surviv- 
ed to the trustée for the benefit of the bondholders. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 519-5;!3 ; Dec. 
Dig. ©=167.] 

8. Railroads ©=s20i) — JIortoages — Receivers — Proi'ertï in CusTonT of Re- 

ceiver, 

Where, in a suit to foreclose the mortgage, the court was not asked to 
give relief against the D. Co., nor to ajipoint receivers, exce|)t to protect 
and préserve the property subject to the mortgage lien, whlt-h did not 
include the riglit of the trustée to enforce rights against the D. Co., the 
receivers had a right to the custody of only such property as was the 
subject-matter of litigation described in the amended coniplaint. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 602-695 ; Dec. 
Dig. ©=200.] 

9. Courts ©=i475(10) — .Turismction — Scope of Priob Procejsding — Mort- 

gage Foreclosure — En.ioining Otiier Suits. 

Where the court in the foreclosure suit was not asked to give relief 
against the D. Co., nor to appoint receivers, exeept to protect aud préserve 
the property subject to the mortgage lien, and the D. Co. was not withiu 
the jurisdiction of that court, and such court had no possession of any 
property exeept that covered by the mortgage, it could not prevent the 
trustée froni bringing an action In persouam against the P. Oo. and the 

(g;:3For other cases see same topic & KBY-NUMDER in ail Key-Numbered Digests & Indexes 



EX PARTE EQUITABLE TRUST CO. 573 

D. Co. In another jurisdiction, to obtain a construction of the collatéral 
agreement and its enforcement against the D. Co. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1250-1257, 1259; 
Dec. Dlg. (3=»475(10).] 

10. Railboads ®=s>179 — Mobtgaqes — Guaeanties — Enforcement. 

If the P. Co. had a right to proceed upon the Uabillty of the D. Co., 
notwithstanding Its own default, and If the recelvers apiwinted In the 
foreclosure suit mlght enforee such right, the remedy for its enforcement 
was by a suit in the nature of spécifie performance, or by other plenary 
action to compel payment by the D. Co., and not in the suit to foreclose. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 601-604 ; Dec. 
Dig. <g=179.] 

11. Railkoads ©=»186 — MoRTSAGES — Foreclosure — Parties. 

Assuming that the contract created an équitable lien upon the prop- 
erty of the D. Co., this dld not defeat the riglit of the trustée to fore- 
close without making the D. Co. a party; the D. Co. havlng no property 
■within the jurisdiction of the court against which the court could enforee 
a. charge. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 615, 616 ; Dec. 
Dig. <Ê=18e.] 

12. Equity <©=»427(1) — Conformitï to Issues. 

While a court of equity may and should scrutinize matters brought 
before It and fairly within and dlrectly related to the issues presented, 
its jurisdiction is always limited to the subject-matter in the case before It. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1001-1004 ; Dec 
Dig. ®=>427(1).] 

13. Courts <S=>343 — Fédéral Courts — Parties — Adjudication as Betwee.v 
Parties Before the Court. 

It is the usual rule in the fédéral courts that, if a case may be finally 
decided between the parties litigant without bringing others before the 
court who would, generally speaking, be necessary parties, such parties 
may be dispensed with if they are citizens of another state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 915, 916, 919, 
920; Dec. Dig. <S=343.] 

14. Courts <©=>343 — Fédéral Courts — Parties — Necessart Parties. 

If parties not before the court hâve rights so closely related to the Issues 
between the parties in court that a final décision caniiot be made between 
them without afCecting the rights of those not before the court, the court 
may not dispense wlth such persons. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 915, 916, 919, 920 ; 
Dec. Dlg. ©=343.] 

15. Courts <®:=3343 — Fédéral Courts — Parties— Bringing in New Parties. 

Contemporaneously with the exécution of a mortgage by the P. Ry. Ce, 
a collatéral agreement was entered into under which the D. Co. agreed to 
loan the P. Co. on its notes the amount by which its earnings should be 
insufficient to pay operating expenses, interest on bonds, etc., and to pay 
the trustée such amount as, with payments by the P. Co., should be suffi- 
cient to pay interest and for slnking fund purposes. The mortgage covered 
the P. Co.'s rights under the collatéral agreement, and authorized a sale 
upon default of ail mortgage property except the rights of the trustée and 
the bondholders to require the D. Co. to make the stipulated payments, 
and provided that such rights should survive to the trustée for the beueflt 
of bondholders. Held that, the D. Co. not being a necessary or projier 
party to a suit to foreclose the mortgage, equity rule 37, providing that 
any person may be made a party if his présence is necessary or proper 

®=>For other cases see same topic &. KEY-NUMBBR in ail Key-Numbered Digests H. Indexe» 
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to a complète détermination, did not autliorize the court to order ttiat the 
D. Co. be made a party and Interplead. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 915, 916, 919, 
920; Dec. Dig. ©=343.] 

16. Appeal and Errob ©=3327(9) — Pabties— Necessaey Parties. 

Where the court, in enjoining the trustée from suing the mortgagor and 
the D. Co. in anotlier jurlsdiction to enforee the collatéral agreement, 
aeted upon liis own motion, and not upon any motion for an Injunction 
by receivers upi)ointed in the toreclosure suit, the receivers were not 
necessai'y parties to an appeal from the order granting the injunction. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1790 ; 
Dec. Dig. (S=5.'î27,'9i.] 

17. Eailroaos (Ê^lSd — Mortoages — Foreolositee — Intervexing Parties. 

An Intervening pétition of niinority hondholders, alleging that the col- 
latéral agreeniouit created an équitable lien on the property of the D. Co., 
that the trustée was not insisting upon sucli lien or using proper efforts 
to protect the rights of hondholders, but was acting against their interest, 
and that, if a foreclosure sale was had before the liability of tlie D. Co. 
was determined, it niight be claimed that its obligation was extinguished, 
and askiug that the D. Co. and otbers be made parties, and that no 
sale be had until the interests of the hondholders were properly protected, 
had no légal relevaney to the pending proccedings, as it was inconceiv- 
able that the trustée would incur the liability whicli would resuit if it 
should be recréant in the performance of its obligations, and it could 
not be held that its élection to enforee any rights that the hondholders 
had under the collatéral agreement after the foreclosure indieated infldeli- 
ty to its trust, especially as it couUl not be seen how a bondholder not as- 
senting to a plan of reor'ganization could be deprlved by the foreclosure 
proceeding of his full right to insist ou the enforcement of the collatéral 
agreement. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. §§ 615, 616; Dec. 
Dig. ©=186.] 

18. Railroaus ®=>192 — Mortoages — Foreclosure — Fixing Minimum Psicb. 

In a suit to foreclose a railroad mortgage, the court in its discrétion 
has full power to make an order c-oncerning an upset price upon the sale, 
if such procédure is dcHUued advisable. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 391, 6;54-642 ; 
Dec. Dig. ©=192.] 

19. Prohibition ©=>10(2) — Resïraining Acts in Iîxcess of Jurisdiction. 

Where au order in a foreclosure suit requiring certain jiarties to be- 
come parties and interplead was in excess of the court's jurisdiction, the 
writ of prohibition was properly involced. 

[Ed. Note. — For other cases, see Prohibition, Cent. Dig. §§ 44-5G; Dec. 
Dig. ©=>10(2).] 

20. Mandamus ©=3(1)' — Necessity — Presu.mpttons. 

In connection with an appeal from an order in a foreclosure suit, 
restrainîng the tnistee under the mortgage from prosecuting a suit in 
another jurisdi<'tion for the enforcement of a collatéral agreement, the 
trustée applied for a writ of prohibition to prevent the court from coni- 
pelling parties to sucli collatéral agreement to interplead in the fore- 
closure suit, and for a writ of mandamus directing the District Court to 
grant its motion for a foreclosure decree. ïhe court on apjieal deter- 
mined that the District Court could not restraiu the trustée from prose- 
cuting such other suit, and that it had no jiu-isdictiou to require such 
parties to interplead. Held, that the presumption was that the District 
Court, on beiug advised of thèse views of the appellate court, would pro- 

©ïsFor other cases see same topic & KEY-NCMBBR In aU Key-Numbered Digests & Indexes 
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ceed to give the parties full measure of relief, and hence the writ of 
mandamus prayed for would be denied. 

[Ed. Note. — For otlier cases, see Mandamus, Cent. Dig. § 8 ; Dec. Dlg. 
<©=>3(1).] 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of Cahfornia; William C. Van Fleet, 
Judge. 

Suit by the Equitable Trust Company of New York, as trustée, 
against the Western Pacific Railway Company and others. From an 
order (231 Fed. 478) enjoining complainant from prosecuting a différ- 
ent suit, complainant appeals, and also files original applications for 
writs of prohibition and mandamus, directed to Hon. William C. Van 
Fleet, Judge of the District Court for the Northern District of Cal- 
ifornia, and to such District Court. Order reversed, writ of prohibition 
granted, and writ of mandamus denied. 

Murray, Prentice & Howland and W. E. S. Griswold, ail of New 
York City, and Jared How, of San Francisco, Cal., for appellant. 

F. W. M. Cutcheon, of New York City, and John F. Bowie, of San. 
Francisco, Cal., amici curiae. 

Garret W. McEnerney and John S. Partridge, both of San Fran- 
cisco, Cal., for appellee Western Pac. Ry. Co. 

Pillsbury, Madison & Sutro, of San Francisco, Cal. (Frank D. Madi- 
son, of San Francisco, Cal., of counsel), for appellee intervener. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The Equitable Trust Company of New 
York, as trustée, instituted f oreclosure proceedings in the District Court 
in the Northern District of California to foreclose the first mortgage 
of the Western Pacific Railway Company, bearing date September 1, 
1903, but acknowledged and delivered June 23, 1905. The trust Com- 
pany, as trustée, plaintiff in the court below, and appellant hère, alsO' 
asked that a receiver be appointed pendente lite. Jurisdiction was 
based upon diversity of citizenship. 

The complaint sets forth that the entire amount of bonds secured 
by the mortgage sought to be foreclosed, $50,000,000, had been duly 
issued and were then outstanding, and the only default alleged was 
in the payment of one semiannual installment of interest which ma- 
tured March 1, 1915, amounting to $1,250,000. The prayer, so far as 
it related to the appointment of a receiver, was substantially that a 
receiver be appointed to take possession of and to operate the properties 
of the Western Pacific Railway Company which are subject to the 
lien of the first mortgage, and to collect and receive the earnings, reve- 
nues, rents, issues, profits, and other income thereof, and to appl> the 
net income thereof to the benefit of holders of bonds secured by such 
flrst mortgage as provided by the terms thereof, and with such other 
power and authority and with limitations of power and authority as 
to the court should seem proper. 

The complaint was filed on the 2d of March, 1915. On that day 
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the Western Pacific Company, then the only défendant, by answer 
admitted ail the allégations of the complaint, and on the following day 
the District Court appointed two receivers, who were duly qualified 
and are still acting. The court made them receivers of ail the prop- 
erty of the Western Pacific Railway Company, and directed them 
to protect title, take possession, to continue opération, to prosecute 
ail such suits as may be necessary in their judgment for the protection 
of the property and trust vested in them, and to appear and conduct 
the prosecution or défense of any suit then pending in any court against 
the Western Pacific Railway Company, or any company operated in 
the interests of said railway company, where, in the judgment of the 
receivers, it was necessary for the proper protection of the property 
placed in their charge for the interests and rights of creditors. March 
30, 1915, the Equitable Trust Company, through the trustée, filed its 
amended bill against the Western Pacific Company, and averred sub- 
stantially the things contained in the original bill. 

On October 25, 1915, Central Trust Company of New York, which 
had become a party to the suit by intervention, filed its answer and 
eross-bill. Thereafter a stipulation was made by Central Trust Com- 
pany consenting to a decree of foreclosure and sale, so that it is 
not very important to state the contents of the cross-bill, other than 
that it alleged that Central Trust Company is the trustée undcr the 
second mortgage of the Western Pacific Railway Company, this sec- 
ond mortgage covering ail the properties of the Western Pacific Com- 
pany, but is subject and subordinate to the first mortgage; that under 
the second mortgage there are outstanding bonds, aggregating in par 
value $25,000,000, which bear interest at 5 per cent, per annum; and 
that under the terms of the second mortgage, and because of the order 
appointing receivers of the property of the Western Pacific Railway 
Company, the Central Trust Company became entitled to foreclose 
and collect the entire amount secured by its mortgage. 

The Equitable Trust Company, as trustée, on November 1, 1915, 
answered the cross-bill of Central Trust Company, admitting the ma- 
terial averments of the cross-bill; and on November 22, 1915, the 
Western Pacific Company filed its answer to the cross-bill, admitting 
ail the allégations thereof. 

On January 13, 1916, the Equitable Trust Company filed its supple- 
mental and second amended bill. The substance of the averments of 
this supplemental bill is that since the amended bill had been filed the 
défendant railway company had defaulted in the payment of a sec- 
ond installment of interest, $1,250,000, due September 1, 1915, that 
the trustée under the mortgage had declared the principal of the $50,- 
000,000 outstanding bonds to be due, and that that principal and in- 
terest were due and in default. It was alleged, too, that the Boca & 
Loyalton Railroad, Mercantile Trust Company of San Francisco, as 
trustée under its first mortgage, and Chester L. Hovey, as receiver of 
the property of the Boca & Loyalton Company, claimed an interest 
in some 2% miles of track of the Western Pacific Railway, and that 
such interest was subséquent to and inferior to the first mortgage of 
the Western Pacific. 
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The Western Pacific Company, the Boca & Loyalton Company, and 
the Central Trust Company filed their respective answers, admitting 
the allégations of the supplemental and second amended complaint. 
The Mercantile Trust Company of San Francisco, as trustée, and 
Hovey, as receiver, filed their answers, and asserted a priority over the 
lien of the first mortgage of the Western Pacific Company of the in- 
terest of the Boca & Loyalton Company in the 3% miles of track re- 
ferred to. On March 6, 1916, the Equitable Trust Company filed and 
submitted to the court certain stipulations : 

(a) Stipulation between the Equitable Trust Company, as trustée, 
and the Western Pacific Company and Central Trust Company, waiv- 
ing the right to take testimony, admitting the truth of the facts set 
forth in the amended bill and in the supplemental bill, and as recited in 
a form for foreclosure decree and sale attached to the stipulation, and 
consenting to the entry of such decree forthwith, or at tire time of 
any such early hearing as the court should assign. 

(b) Stipulation between the Equitable Trust Company, as trustée, 
and Boca & Loyalton Railroad Company, Mercantile Trust Company 
of San Francisco, as trustée, and Chester L. Hovey, as receiver, that 
a decree of foreclosure and sale might be entered forthwith, provided 
that it should contain a provision that such sale should be made sub- 
ject to ail then existing rights of such défendants to a trackage right 
over the 3% miles of track heretofore alluded to. 

(c) Stipulations by the Southern Pacific Company and Utah Fuel 
Company, claimants against the Western Pacific Company, who had 
presented their claims as preferred daims, and whose claims had not 
been paid, consenting to the entry of a decree of sale in accordance 
with the prayer of the amended bill and the supplemental and amended 
bill, and consenting to the setting of thè cause for hearing. 

Counsel for the Equitable Trust Company, as trustée, moved the 
court for a decree of foreclosure and sale in the form submitted, or 
that, if such motion be denied, the cause be set for hearing, and for 
the entry of such decree at such early day as the court should assign. 
No party to the cause objected, but the receivers protested. The court 
allowed them to ofifer évidence, and over the objection of plaintifif's 
counsel continued the hearing until March 16, 1916. 

With thèse motions counsel for the trustée submitted two affi- 
davits — one made by the solicitor for the trustée, setting up the con- 
sent of ail parties that a decree of foreclosure and sale should be 
entered forthwith, and that ail creditors whose claims had been pre- 
sented and allowed had been paid in full, and another made by counsel 
for the reorganization committee of holders of first mortgage bonds 
of the Western Pacific Company, setting up that on May 1, 1915, a 
bondholders' protective agreement had been framed; that on Decem- 
ber 15, 1915, the holders of more than $37,000,000 of such bonds had 
deposited them under the agreement, and on that date a plan and 
agreement for reorganization had been framed under which the holders 
of more than $43,000,000 of bonds had deposited them ; that in order 
to procure the underwriting required by such plan and agreement for 
the sale of $20,000,000 principal amount of bonds to be issued there- 
231 F.— 37 
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under the committee had procured an undertaking of certain bankers 
to secure an underwriting syndicale agreement; that the undertaking 
had been performed, and that by the terms of the plan atid agreement 
it must be declared operative before March 15, 1916; that by the terms 
of the underwriting agreement that agreement expires July 1, 1916; 
that in order to carry out the plan and agreement it is necessary that the 
properties covered by the Western Pacific Company's first mortgage 
should be sold and steps necessary for the enjoyment of the underwrit- 
ing agreement should be taken before July 1, 1916; that if delay in the 
entry of a decree of foreclosure and sale should be had the bondholders 
who were parties to it must become liable for varions large sums for un- 
derwriting, commissions, and expenses ; that the plan provides for the 
making of large extensions of the railroad out of the fund provided 
to be raised by the bond issue, and that if the plan should fail the 
money can be again had only upon less favorable terms, if at ail ; and 
that it is unnecessary that the receivership should be continued. To 
this affidavit were attached copies of the protective agreement, the 
plan and agreement for reorganization, and the underwriting syndicale 
agreement. 

Certain other matters may hère be stated : 

On May 18, 1915, the receivers petitioned the court for six months' 
time within which to investigate and report to the court concerning 
matters and things in connection with certain contracts, including what 
is designated as "Contract B," and that pending examination of such 
contracts they might be effective without préjudice. The court ordered 
that a hearing upon the pétition be had upon June 14, 1915. 

Contract B was made on June 23, 1905, the same day upon which 
the first mortgage of the Western Pacific Company was executed. The 
parties to it were the Denver & Rio Grande Railroad Company (called 
the Denver Company) and the Rio Grande Western Company (called 
the Western Company), as parties of the first part, Western Pacific 
Railway Company (called the Pacific Company) as party of the second 
part, and Bowling Green Trust Company, as trustée under the first 
mortgage of the Western Pacific Railway Company (called the trus- 
tée), as party of the third part. The Equitable Trust Company of New 
York is successor to Bowling Green Trust Company as trustée under 
the first mortgage of the Western Pacific Railway Company, and the 
Denver & Rio Grande Railroad Company and the Rio Grande West- 
ern Railway Company are now consoHdated into the Denver & Rio 
Grande Railroad Company. 

Contract B recites: That the Denver Company opérâtes a railway 
line from Denver, Colo., westerly to Grand Junction, Colo., at which 
point it connects with a railway operated by the Western Company 
from Grand Junction, Colo., westerly via Sait Lake City, Utah, to Og- 
den, Utah, Connecting at Sait Lake City with the railway of the 
Pacific Company; that the Pacific Company bas partially construct- 
ed, and is constructing the remainder of, a railway from San Fran- 
cisco easterly to Sait Lake City, at which point the portion already 
constructed connects with the railway of the Western Company; 
that the Denver Company owns substantially ail the stock of the 
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Western Company, and the Denver Company and the Western Com- 
pany together own a majority of the authorized stock of the Pa- 
cific Company; that there is no Une of railway which furnishes an 
outlet for either the Denver Company or the Western Company to the 
Pacific Coast that is not controlled by a competitor; that the Pacific 
Company has authorized an issue of $50,000,000 bonds for the purpose 
of completing and equipping its railway, interest upon which at 5 
per cent, per annum is to be payable semiannually on the Ist days 
of March and of September, and to secure the payment thereof has 
authorized its first mortgage to the trustée upon its railway property, 
owned or to be acquired, and upon its said line of railway, and by said 
mortgage has covenanted to create a sinking f und to consist of $50,000 
to be paid to the trustée during the year beginning September 1, 1910, 
and each year thereafter until the bonds shall be wholly paid; that 
the Pacific Company intends to pledge its interest under the agree- 
ment and to make the benefits to be derived therefrom a part of the 
security provided by the mortgage, to the end that it may be enabled 
to sell its bonds at a higher price than it could if the agreement were 
not so subordinated and pledged ; that the railways owned and op- 
erated by the respective railway companies, parties to the contract, 
shall be operated as a joint through line for ail purposes; that the 
Denver and Western shall turn over to the Pacific Company certain 
traffîc; that whenever the Pacific Company shall not hâve suffîcient 
freight equipment to perform its part in the opération of thèse three 
railways as a joint transportation System, the Denver Company and 
the Western Company shall furnish such additional cars as shall be 
required; that the Denver Company and the Western Company joint- 
ly and severally shall purchase semiannually demand promissory notes 
of the Pacific Company, to the amount by which the gross earnings and 
income of the Pacific Company during the preceding fiscal half year 
shall be insuffîcient to meet the sum of operating expenses, taxes 
which may become liens, interest falling due upon the Pacific Com- 
pany's $50,000,000 first mortgage gold bonds during the then current 
half year, the Pacific Company's annual contribution to the sinking 
fund provided for in its first mortgage, any other charges or expens- 
es that the Pacific Company shall necessarily pay to continue opération 
of its property and to protect unimpaired the lien and priority of its 
first mortgage, and interest upon ail indebtedness of the Pacific Com- 
pany other than its first mortgage bonds. 

Without reciting the many provisions in détail, among other cov- 
enants material to the présent controversy, we give the substance of 
thèse : 

The payments made to the trustée as provided in a later paragraph 
shall be credited as payments of the purchase price of promissory 
notes of the Pacific Company, to be purchased by the Denver and 
Western Company. 

The Denver and Western Companies covenanted that they would 
semiannually pay unto the trustée eut of the purchase price of the 
notes such amount as, together with the amount actually appropriated 
by the Pacific Company ont of its earnings and other income and by 
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it paid over to its fiscal agent in New York or San Francisco for the 
purpose of paying the interest to fall due upon the Pacific Company's 
first mortgage bonds, would be sufficient to pay ail such semiannual 
installments of interest, and an amount sufficient, together with the 
amount appropriated by the Pacific Company eut of its earnings and 
other income and by it paid over to the trustée for the purpose of 
meeting the sinking f und payment, to meet the sinking fund payments 
for the current half year. 

The parties of the first part were to pay to the trustée under the 
first mortgage of the Pacific Company amounts required to be paid 
by them pursuant to the provisions of certain sections of the contract 
to supply, with the amounts paid by the Pacific Company, sufiicient 
to pay the semiannual interest on the first mortgage bonds of the Pa- 
cific Company as such interest might fall due, and such additional 
amount as, with the amount already paid to the trustée hy the Pa- 
cific Company for that purpose, would make up the full amount of 
payment for the sinking fund in accordance with the first mortgage 
requirements ; and it was covenanted that ail amounts payable to the 
trustée under the agreement to cover interest should constitute a trust 
fund for the payment of interest due, or thereafter to become due, 
upon the Pacific Company's first mortgage bonds, and should be by 
the trustée made available for the payment of interest upon said bonds 
as they should mature and payment be demanded. It was agreed that 
neither the Pacific Company nor any one claiming under them, save 
such persons as may be entitled to receive the interest on the first mort- 
gage bonds, should be entitled to or possess any interest in, lien upon, 
or claim upon said fund or any part thereof. 

The Denver and the Western Companies waived any right to de- 
mand the delivery of the promissory notes to be purchased before or 
coincidently with the payment by them, with the purchase price of any 
such notes as provided for, and agreed that they will promptly pay the 
purchase price of ail notes that they are obliged to take, although the 
Pacific Company ma}^ net hâve taken steps necessary to deliver such 
promissory notes ; but neither the Denver nor the Western Company, 
by reason of making such payments prior to the receipt of the notes, 
should be prejudiced in the right to receive or enforce the delivery by 
the Pacific Company of such notes. 

The Pacific Company covenanted that it would construct its railway 
as contemplated and arrange with respect to trafiic as provided, and 
make trackage agreements and operating rules, ail as provided for ; 
that it would make the promissory notes provided for, to be sold ta 
the Denver Company; that the Pacific Company shall apply ail its 
gross earnings and income to the payment of its operating expenses, 
its taxes, and to protect unimpaired the lien of its first mortgage, the 
interest on its bonds, its annual contribution to the sinking fund ])ro- 
vided by its first mortgage, and any other charge or expense which it 
may be necessary for it to pay in order to assure the continued and 
efficient opération of its property and to protect the priority of its 
first mortgage. 

The Pacific Company further covenanted that it would pay at cer- 
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tain times to its fiscal agents the installments of interest upon its mort- 
gage bonds, and cause its fiscal agents to pay ail moneys over to the 
trustée, and pay to the trustée moneys to be paid under the sinking 
fund payment, as required by the first mortgage. The trustée under 
contract B agreed that it vvould hold ail moneys received by it pursuant 
to the provisions of contract B in trust for and would apply the same 
to the purposes prescribed, and for the uses named in the contract, 
and that it would from time to time, upon request of any holder or 
holders of bonds, secured by the first mortgage of the Pacific Com- 
pany, acting alone or with the Pacific Company, take steps to enforce 
by a suit or suits in equity or at law, or by other proper proceedings, 
to be prosecuted or taken in its own name, or in the name of the Pa- 
cific Company, or in the name of both, ail the terms and provisions of 
article II of the agreement that require any payments to be made 
to the trustée by the parties of the first part, or either of them, and 
that upon request of the holder or holders of 20 per cent, in amount 
of the first mortgage bonds outstanding would likewise enforce any 
and ail other provisions of the agreement as provided in article VI of 
the contract. 

Article VI of contract B was a mutual agreement by and betvveen 
the parties to the instrument, each severally agrecing with each and 
ail of the others. Included in such covenants were thèse: 

The trustée shall give notification in the amount of moneys held by 
it for the purpose of paying interest under the terms of the first mort- 
gage bonds at prescribed times, and the amount applicable as provided 
in the contract shall be equal to the différence betvveen the amount 
so required, less the amount so held by the trustée, as shall on the 
date of the notice actually bave been paid by the Pacific Company 
to its fiscal agent for the purpose of making such payment of inter- 
est, and the trustée shall at a certain time notify the parties of the 
amount held by it to be paid to the sinking fund payment as required 
by the terms of the mortgage, and the amount of moneys to be paid 
by the Pacific Company, applicable to the making of the sinking fund 
payment as required in the agreement, shall be the diflference between 
the amount so required and the amount so held by the trustée. It 
was provided that failure on the part of the Pacific Company to per- 
form the covenants of the agreements shall not excuse the Denver andl 
Western Companies from fulfilling their obligations; but if they should 
fail the Pacific Company may resort to suit for spécifie performance 
or action for damages as may be appropriate, but nothing shall be 
taken to authorize any action which may impair in any manner the 
lien or security of the first mortgage of the Pacific Company or pre- 
venting or iriterfering with the exercise of any of the remédies there- 
by granted to the trustée, and time is of the essence in ail the covenants 
to be performed by the Pacific Company with relation to payments. 

It is expressly covenanted that the agreement should be in force 
and binding upon ail parties until ail of the $50,000,000 first mortgage 
bonds shall be fully paid, principal and interest, as provided in the 
first mortgage of the Pacific Company, and that the agreement — 
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"shall run vvlth tlie railways of the said several raihvay conipanies, partios 
hereto, into whosoever hands the same may come ; and this agreement and 
tlie provisions thereof shall be so construed that aiiy iierson or persons, cor- 
poration or corporations, wlilc-h may at any time a«iuire in any uianner auy 
of the said several rallways of the ])arties horeto shall be held and be deenied 
to liave expressly agreed by virtue of the act or acts, deed or deeds, or other 
Instrument or transaction, * * * to observe and perform ail ot the 
terms required by this agreement to be perforiiied or to be observed by tlie 
party liereto fi-om whom, immediately or indirectly, the said person or persons, 
corporation or coriiorations, may liave acquired the said raihvays or raLl\\ay, 
and the said person or persons, corporation or corporations, * * * sliall 
be held to be bound by an express contract wlth the parties hereto and by and 
npon an express trust to perform and observe as aforesaid ail the ternis 
liereof, including ail acts and things that may be necessary to préserve lu 
full force the several oldigations and agreements hereiii establislied or con- 
tained for the full term hereof." 

The obligations and provisions of the contract are also expressly 
deemed to be a part of the considération of any contract or contracta 
by which any person may acquire or undertake to acquire the said 
several railways or any of them. Each of the raihvay conipanies cove- 
nants with ail the other parties that, if at any time during the con- 
tinuance of the agreement it shall in any way transfer its property 
or rights and franchises to any of the premises affected by the mort- 
gage, any instrument shall contain a covenant that it is made subject 
to ail the provisions of contract B, and that the grantee or transférée, 
and any person claiming under such grantee or transférée, shall, by 
the acceptance of such instrument and the acceptance of such grant or 
conveyance, become bound to perform and observe ail of the terms 
required by the contract to be performed and observed by the party 
making such grant or conveyance, including ail acts and things which 
may be necessary to préserve in full force the several obligations and 
agreements established and contained in the contract. 

Among the mutual covenants is a provision that in the event of 
default by the Pacific Company under its first mortgage the trustée 
shall forthwith become vested with the right, upon written request of 
the holders of two-thirds in amount of outstanding bonds secured by 
the mortgage, to terminale the agreement ; "but such termination of 
this agreement shall not be deemed to and shall not release, nor shall 
anything else done hereunder release, the rights of the trustée or of 
the holders of the first mortgage bonds of the Pacific Compan)' to the 
benefits of the agreements of the raihvay conipanies, parties of the 
first part, to make the payments" provided for in paragraphs 4 and 3 
of article II. 

The concluding clauses of the contract are that "the pledge to the 
trustée of ail the rights, beneiits, and advantages to which the Pacific 
Company may be entitled hereunder contained in said first mortgage 
of the Pacific Company is hereby assented to, ratified, and confirmed," 
and it was expressly agreed that the interest of each and ail the par- 
ties to contract B should be subject and subordinate in any and every 
respect to the first mortgage of the Pacific Company. 

The mortgage made by the Western Pacific Company transferred 
and assigned to the trustée as security ail the property of the West- 
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ern Pacific Company then owned or thereafter to be acquired by the 
Western Pacific Company. Among the properties specially included 
in the mortgage were the rights which tlie Western Pacific Railway 
Company then owned or shonld acquire in contract B, which was de- 
scribed. Upon defanlt, the mortgage provided for sale by the trustée 
by pubhc auction or sale under judicial proceedings of ail and singular 
the mortgaged property held by the trustée. This exception appears : 

"Except only the right of the trustée and of the holders of the bonds secured 
hereby under said agreement between the Denver & Rio Grande Railroad Com- 
pany, the Rio Grande Western Railway Company, Western Pacific Company, 
and Bowling Green Trust Company to require said two tirst-named companies 
and each of them to malse any payment or payments of money to the trustée, 
and to recover damages from said companies or either of them in default of 
any such payment or payments, which said rights and ail rights secured by 
said agreeinent neecssary for the en,ioyment and enforcement of such rights 
shall remain in and survive to the tmstee for the benefit of the holders of 
the bonds secured hereby, after and despite any and every sale made by virtue 
of this indenture, whether under the power of sale hereby granted and con- 
ferred or pursuant to judicial proceedings." 

Among the provisions of the mortgage with respect to delivery upon 
completion of any sale to the trustée of ail agreements held by the trus- 
tée and sold to the purchaser under proper assignments, we find this 
language : 

"Provided, however, that so long as the Denver & Rio Grande Railroad 
Company and the Rio Grande Western Railway Company, or either of them, 
shall, by the terms of their said agreement with the railway company and the 
trustée, be under obligation to make any payment or payments to the trustée 
either for the purpose of providing funds wherewith to make payments of 
interest upon the bonds secured hereby or wherewith to make any payment 
into the sinking fund hereby provided for, the trustée shall not deliver said 
last mentioned agreement to any such purchaser or purchasers, although such 
purchaser or purchasers may hâve succeeded to any or ail the interests and 
rights of the railway company thereunder." 

And, f urther, that : 

"After any sale or sales, whether under the power of sale hereby granted 
or pursuant to judicial proceedings, any and ail moneys that may be received 
by the trustée under the provisions of said agreement between the Denver & 
Rio Grande Railroad Company, the Rio Grande Western Railway Company, 
Western Pacifie Railway Company, and Bowling Green Trust Company, in- 
tended to provide the trustée with moneys wherewith to pay interest upon the 
bonds secured hereby, shall forthwith be applied by the trustée to the payment 
pro rata of the interest upon such of the bonds secured hereby as shall then 
remain unpaid in whole or in part, whether or not the same shall hâve been 
reduced to judgment; and any and ail moneys that may be received by the 
trustée after any such sale or sales, under the provisions of said agreement 
intended to provide the trustée with moneys wherewith to make payments into 
the sinking fund hereby established, shall forthwith be applied by the trustée 
to the payment pro rata of the amounts remaining due for principal and in- 
terest upon the bonds secured hereby and then unpaid in whole or in part." 

On March 26, 1915, the Equitable Trust Company of New York, 
as trustée, began suit in the United States District Court for the 
Southern District of New York against the Western Pacific Railway 
Company by filing an ancillary bill to the original bill filed hère in 
California in the District Court. The District Court in New York 
appointed the same receivers of the properties of the Western Pacific 
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in that jurisdiction as the District Court had appointed hère in Cdi- 
fornia. 

On the 27th of May, the Equitable Trust Company, as trustée, also 
filed in the District Court of New York what it denominated its an- 
cillary dépendent action in equity against the Denver & Rio Grande 
Railroad Company, Western Pacific Raihvay Company, and certain 
other fictitiously named défendants. This bill sets forth the agreement 
of the Denver Company as contained in contract B, the default of 
the Western Pacific and the Denver Company with respect to interest 
payment upon the first mortgage bonds of the Pacific Company, due 
March 1, 1915, and the default of both companies in payments under 
the sinking fund requirements under the first mortgage ; that it was 
agreed that the obligations under contract B should run with the re- 
spective railroads ; that suits in f oreclosure of the Western Pacific 
Company's first mortgage hâve been commenced in California, and 
that jurisdiction has been had by ancillary suits in Utah and New 
York; that the principal of the first mortgage bonds would soon be 
declared to be due ; that a sale of the mortgaged propcrties would be 
had at an early day ; that in ail probability such sale would realize an 
amount less than the amount of bonds securcd by the mortgage, prin- 
cipal and interest; that the Western Pacific Company was insolvent; 
and that recourse must therefore be had to the Denver Company for 
the payment of the debt. Apparently the thcory of the bill was that 
the amount of the liability under contract B of the Denver Company to 
the trustée was perhaps only the amount of the différence between the 
earnings of the Western Pacific and the amomit reciuired for interest 
and sinking fund. At ail events, plaintiff in its bill asked for the true 
meaning of the contract in respect to the sinking fund payments. 

An account of earnings of the Western Pacific Company from the 
time of the création of the first mortgage until the time of such ac- 
counting is asked for, and adjudication is prayed that the amount re- 
quired to be paid or to be secured to be paid by the Denver Company in 
fulfillment of its obligations under the contract be had. The prayer 
asked for a construction and effect of contract B with respect to the 
provision that the agreement "sliall run with the railways of the sev- 
eral companies named therein," and that the provision be enforced as 
against the new Denver Company, in accordance with the meaning as 
decreed by the court. The further prayer was as f ollows : 

"That iii resi)eot to the amount found, upon the aceountlng and adjudica- 
tion herelnbefore pra,yed for, to be due from the old Denver Company either 
under the said contract B or under the sald guarantles, the court decree and 
direct the ija.vnient thereof by the new Denver Company by a short day to be 
named by the court ; that upon the failure of the new Denver Company to 
make such payment accordingly, the amount tliereof be by the decree of this 
honorable court cliarged upon the property of the new Denver Company, and 
that ail and singular the property and effects of the new Denver Company 
be se(piestered in aid of the said decree and in order to the enforcement and 
satisfaction thereof; that, in the samc event, a receiver or receivers be ap- 
pointed by the coui-t to take possession of tlie railways and other property and 
franchises of the défendant the new Denver Company, and the earnings, in- 
come, and i)roceecis tliereof, with iwwer to operate the said property, and witli 
ail such power.s and authority as uiay be required to préserve the same until 
the sale thereof, as the same may be decreed and ordered by this houorablo 
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court, and to secnre the eamings of such railroad property and franchises tx> 
the use of your orator and of the holders of sald flrst mortgage 5 per cent, 
thirty-year gold bonds of the Western Pacific Company." 

On June 4, 1915, the receivers petitioned the District Court in Cali- 
fornia for instructions in respect to contract B. On June 9, 1915, 
hearing upon this pétition was had, and on June lOth the court of its 
own motion directed that the Equitable Trust Company, as trustée, 
show cause why the dépendent suit in New York should not be dis- 
missed or its prosecution stayed by the trustée until the further order 
of tlie court. And the court restrained the trust company, trustée, f rom 
taking any further step of any nature in the New York suit until the 
return day of the order made hère in California. On June 28, 1915, 
argument was had before the District Court in California, the receiv- 
ers appearing by their counsel and the trust company appearing by its 
soliciter. On February 21, 1916, the court enjoined the Equitable 
Trust Company from further proceeding with its dépendent suit in 
New York, and from bringing any further action or proceeding in- 
volving contract B, and from taking any steps which might impair the 
obligation of any of the provisions of contract B without first ob- 
taining leave of the court in California, and ordered that the Denver 
& Rio Grande Railroad Company and the Missouri Pacific Railroad 
Company be made parties to the suit, and be compelled respectively 
to interplead, and to set up any rights which they or either of them 
might hâve in the suit. 

The Equitable Trust Company has appealed to this court from the 
injunctive part of the order of the District Court just referred to, and 
it aiso appîies for a writ of prohibition to prevent the District Court 
from compelling the Denver & Rio Grande Railroad Company and the 
Missouri Pacific Railroad Company to interplead in the foreclosure 
suit. 

Writ of mandamus is also asked directing the District Court to grant 
the motion of the plaintifï made when the stipulations heretofore re- 
ferred to were filed to enter foreclosure decree. To this pétition an- 
swer is filed. 

There are also before us pétitions to intervene in opposition to the 
issuance of the writs of mandate and prohibition as asked for. They 
set up that the Savings Bank & Trust Company of San Francisco 
owns 125 and represents the holders of 575 additional first mortgage 
bonds of the Western Pacific; that on March 13, 1916, it filed pétition 
in the United States District Court of California for leave to intervene 
in the suit there pending between the Equitable Trust Company, 
trustée, and the Western Pacific, in which the order of injunction here- 
tofore referred to was made ; that the District Court ordered the péti- 
tion to be heard on March 20th, a date subséquent to the hearings 
before this court. 

The petitioners' position is, substantially, as foUows: As minority 
bondholders they are not satisfied with the plan of reorganization. 
They say contract B créâtes an équitable lien on the Denver Railway 
as of the date of that contract, June 23, 1905, and that such lien is 
ahead of certain outstanding refunding bonds (over $33,000,000 in 
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amount), issued by tlie Denver & Rio Grande Raîlroad Company on 
August 1, 1908, and ahead of $10,000,000 of certain outstanding ad- 
justment bonds issued by the Denver & Rio Grande Company in May, 
1912. It is argued that, if contract B lias created an équitable lien as 
of its date, the earnings of the Denver Railroad will be enough to pay 
the interest upon the Western Pacific Railvvay bonds until the prin- 
cipal is fully paid in as provided in contract B, but not quite enough 
to pay the interest on ail the refvmding bonds and ail the adjustment 
bonds ; but, if no équitable lien exists, then the earnings of the Den- 
ver are insufficient to pay its refunding and adjustment bonds and the 
Western Pacific bonds. Petitioners insist that contract B is an équi- 
table lien and that a décision that it is must vitally affect the value of 
their Western Pacific bonds. They aver that the Equitable Trust Com- 
pany, as trustée, is not insisting that there is such an équitable lien, 
and that the trustée is not using ail proper efforts to protect the rights 
of the bondholders of the Western Pacific; that the Denver Com- 
pany should intervene in the foreclosure suit; that the trustée herein 
and the Western Pacific whose stock is owned by the Denver and the 
Central Trust Company, trustée, for the second mortgage bondholders, 
the bonds being owned by the Denver Company, and the Boca & Loy- 
alton, whose stock is owned by the Denver Company, ail consenting to 
decree, are really the Denver Company. 

The complaint in intervention enfers upon some history of the bond 
issue of the Denver Company, and of the sales of the first and re- 
funding bonds of that company through the médium of certain bankers 
in New York, and allèges that the Denver Company made a trust dee(i 
to secure its first and refunding bonds, and that such deed of trust 
referred to contract B, thus giving the parties notice; that in 1912, 
the Denver Company made another deed of trust and another mort- 
gage to secure its adjustment bonds, amounting to $10,000,000; that 
the adjustment and refunding bonds issued by the Denver Company 
were negotiated through certain bankers named; that the same bank- 
ers who negotiated thèse bonds initiated the reorganization scheme of 
the Western Pacific and the Denver & Rio Grande ; that the non- 
payment by the Denver Company to the Western Pacific of the inter- 
est due by the Western Pacific in March, 1915, and the conséquent 
default, and the filing of the foreclosure suit with the application for 
tlie appointment of a receiver immediately f ollowed ; that the bond- 
holders' protective committee is the same as the reorganization com- 
mittee; and that in the plan to create a holding committee the mem- 
bers of the reorganization committee will be on the board of directors 
of the operating corporation of the plan. 

It is alleged that the bankers interested in the reorganization scheme 
caused the institution of the présent suit, and the institution of the suit 
in the United States District Court in New York; that in the New 
York suit the Bankers' Trust Company, trustée under the mortgage 
securing the first and refunding bonds of the Denver Company, and 
the New York Trust Company, trustée under the mortgage securing 
the adjustment bonds of the Denver Company, were not made parties ; 
that in the New York suit the Equitable Trust Company, trustée, did 
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not ask tlie court to déclare that the obligation of the Denver Com- 
pany under contract B would be a lien prier to the rights of the hold- 
ers of the Denver Company's first and refunding bonds or its adjust- 
ment bonds ; and that if the New York suit is allowed to proceed the 
rights of the interveners and other holders of the first mortgage bonds 
of the Western Pacific will be imperiled and lost, and the resuit will 
be that the bonds of the interveners would be subordinated to cer- 
tain first and refunding bonds and adjustment bonds of the Denver 
Company, ail of which were issued through the médium of certain 
named bankers, who, it is alleged, caused the bringing of the suit. In- 
terveners also allège that the Equitable Trust Company by its course 
in the foreclosure proceeding involved in this appeal, and its course in 
proceeding in the New. York suit hâve been against the interests of 
the first mortgage bondholders of the Western Pacific, and that the 
Denver Company is endeavoring to obtain a decree reversing the order 
of the District Court herein appealed from, to the end that it may pro- 
ceed in New York with its litigation, which will be injurious to the 
interests of the bondholders; that the plan for reorganization is in- 
tended to operate to the advantage of the Denver Company, by en- 
abling the reorganization committee to purchase at the foreclosure sale 
of the properties of the Western Pacific ail the properties of that com- 
])any covered by the first mortgage at a price which the commiftee 
deems proper; and that the claims of depositing bondholders against 
the Denver Company will be turned over to the reorganization, and 
that nonassenting bondholders will receive only their distributive share 
of the proceeds of the sale of the property, the intention being appar- 
ently to deprive the nondepositing bondholders of their claims against 
the Denver Company on account of contract B ; that neither the Den- 
ver Company, nor the Bankers' Trust Company, nor the New York 
Trust Company has consented to the decree of foreclosure against the 
Western Pacific, and if the properties of the Western Pacific are sold 
and the proceeds applied upon a judgment, and the judgment docketed 
against the railway company, if déficient, that the Denver Company, 
the Bankers' Trust Company, and the New York Trust Company may 
claim that the obligation of the Denver Company under contract B has 
been extinguished. 

The prayer of the interveners is that the true meaning of contract B 
in respect to the obligations of the Denver Company to the Western 
Pacific and to the trustée and to ail holders of first mortgage bonds be 
declared; that the court order the Bankers' Trust Company, and the 
New York Trust Company, and the trustées under the bond and mort- 
gage of the Denver Company, to be brought in as parties, and the 
rights of interveners and of holders of first mortgage bonds of the 
Western Pacific, and of the trustée under contract B, and of the West- 
ern Pacific and the Denver under contract B, be determined, and that 
a lien be adjudged upon the railroad and property of the Denver Com- 
pany as of June 23, 1905, and be held superior to any mortgage or 
lien of the Denver Company and the Bankers' Trust Company, as 
trustée, in refunding bonds of the Denver Company; and that it be 
declared a lien ahead of the adjustment bonds of the Denver Company, 
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and that no sale of the Western Pacific property be granted until tlie 
Denver Company and the Bankers' Trust Company and the New York 
Trust Company shall become parties to the suit, and shall enter into 
an agreement protecting the interests and daims of the interveners 
and first mortgage bondholders of the Western Pacific. Fnrtlier 
prayer is that, before ordering any sale of the properties of the West- 
ern Pacific, the court take évidence vvith respect to the vahic of the 
Western Pacific arid fix an upset price below which the commissioner 
making the sale will not be permitted to receive a bid for said prop- 
erties, and that the upset price be high enough to proîect properly the 
interests of interveners and of first mortgage bondholders not parties 
to the plan of reorganization. 

[1] From the statement just made it appears that on March 1, 1916, 
as between the parties to the suit in foreclosure, there was but one dis- 
])Uted issue before the court. That controverted issue involved the 
riglit of the Boca & Loyalton Railroad Company in the three and a 
fraction miles of the Western Pacific Railway Company, sole défend- 
ant, to survive foreclosure of the first mortgage of the Western 
Pacific. But inasmuch as this matter was settled or adjusted between 
the parties to the suit before the decree was asked, it is unnecessary 
to dwell upon it at greater length. The parties to the suit were ail 
agreeable to a decree in foreclosure, and upon the showing made by 
affidavit and pleadings before the court we think were entitled to 
hâve the case proceed with convenient expédition, unless some matter 
arose which called for inquiry and delay. We say this because the 
affidavits presented to the court disclosed that the relief which the 
trustée asked for in behalf of the mortgage bondholders could only 
be wholly effectuai by prompt judicial en forcement of the rights of 
the trustée. As already shown, among the circumstances put before 
the court were that holders of more than $37,000,000 of first mortgage 
bonds had deposited their bonds pursuant to a plan of reorganization 
under which an underwriting for the sale of $20,000,000 principal 
amount of bonds were to be issued by the purchaser at the sale ; that 
the undertaking had been performed, and that under the plan and 
agreement it must be operative before March 15, 1916, and would 
expire July 1, 1916; that to make the plan effective the properties of 
the Western Pacific must be sold, and such steps must be taken as 
would allow the benefits of such agreement to be taken before July 
1, 1916, and that if the plan should fail by reason of delay in fore- 
closure decree and sale the bondholders who are parties to the agree- 
ment will be liable in large sums for underwriting and expenses ; that 
the plan contemplated heavy expenses for railroad extensions out of 
the funds to be raised, and that it will be unnecessary to carry on the 
receivership. In critical examination of contract B it must be borne 
in mind that it was made contemporaneously with ti'ie mortgage of 
the Western Pacific and is to be construed accordingly. It had as a 
main purpose inducement to first mortgage bondholders, for it scarce- 
ly needs suggestion that with its existing provisions the bonds of the 
Western Pacific would bring higher priées in the financial markets 
than would an issue of bonds without such assurances. 
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[2] There appear to be separable covenants in the vvhole contract: 
One, wherein the Denver Company agrées to pay to the trustée of 
the first mortgage bonds an amount which, when added to the money 
actually paid by the Pacific Company, is enough to pay the interest 
and also the sinking fund as may be due. Another, where the Denver 
Company covenants to lend to the Western Pacific such an amount 
as will, when added to the net earnings of the Western Pacific and 
without including interest on bonds, enable the Western Pacific to 
make its interest payment. As a way of eftecting this, the Denver 
Company was to pay the amounts to the Western Pacific, the Western 
Pacific was to give its note to the Denver, and then the Western 
Pacific would make the payments. Such a mode of procédure would 
resuit in this : The Western Pacific could not call on the Denver to 
make payments until it had applied its earnings to pay, but the secured 
mortgage bondhoklers could demand that the Denver pay, no matter 
what the conduct of the Western Pacific may hâve been respecting 
application of its earnings. 

[3, 4] Another important gênerai subject in contract B is that of 
traffic. The Western Pacific v;as to secure advantage in traffic to 
the East via Colorado points. But we can pass the détails of this 
feature of the contract, because they are not vital to the questions 
hère under considération. It is clear, hovv'ever, that the mortgage 
covered ail the traffic rights of the Western Pacific as they are defined 
in contract B. Jiut the rights vested in the trustée with respect to the 
enforcement of the suretyship of the Denver were reserved to the 
trustée. With those several features of the contract which pertain 
directly to opération and traffic, the trustée bas less direct obligation, 
although it could terminate the trafific agreement under certain condi- 
tions. They were the property of the Western Pacific, and were to 
be carried out primarily at least by the railroad ; but with the money 
matters afïecting payments upon bonds the trustée is to deal directly, 
and is the party in interest and authorized to bring suit to enforce 
the rights accruing to it as beneficiary. 

Contract B is, in its obligations upon the Denver Company, so ex- 
plicitly kept alive for the benefit of the bondholders that provisions 
safeguarding and making certain the money payments are reiterated 
and the agreement shall (unless abrogated as therein expressly pro- 
vided) "endure until ail the first mortgage bonds of the Pacific Com- 
pany shall be paid, and shall run with the railways of the said railway 
companies, parties to it, into whosever hands they may come." 

[5] It is not our intention to décide that the agreement made to run 
with the railways of the railroad companies created an équitable lien 
or charge in the nature of a lien which attached to the railway prop- 
erty of the Denver Company. The question whether or not it did 
create such a charge cannot and should not be adjudicated without 
aiïording to the Denver Company fuU opportunity to be heard. But 
we can safely say that it contains an obligation effective when the 
principal debt of the Western Pacific was not paid, and when de- 
fault in payment of interest due by the Western Pacific occurred, and 
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when tlie Denver Company neglected or failed to live up to the ob- 
ligations impos'ed upon it. 

[6] The covenant of the Denver Company and of the Western Com- 
pany to pay the trustée such amounts as will, with the amounts actually 
paid over for those respective purposes by the Pacific Company, be 
sufficient to meet the interest on the bonds secured and the siulting" 
fund requirements, runs not solely to the Pacific Company; nor was 
its principal purpose to aid the Pacific Company to pay its obligations ; 
nor is the trustée a mère custodian for the Pacific Company ; nor are 
the moneys, when paid over to the trustée, assets of the Pacific Com- 
pany in the same sensé that its own earnings are. Par more reason- 
able a construction is it that under the covenants the trustée is the 
covenantee of a trust fund for the benefit of the bondholders secured 
under the terms of the first mortgage, and that the trustée, when it 
shall receive moneys turned over to it under the covenants, would apply 
them for the benefit of the bondholders. 

Whether the covenants are strictly of suretyship, as distinguished 
from guaranty, are questions not appropriate for décision now. It is 
enough to say that, whether one or the other in the strictest sensé, 
the trustée has a right to sue the Denver Company for a breach of 
its covenants for the payment of interest and monies due, and may 
properly exercise such right in its own name for the benefit of the 
first mortgage bondholders. The mortgage itself, specially referring 
to contract B in clear words, says that in case of default in payment 
of interest there is the right in the trustée to "sell at public auction ail 
and singular the * * * obligations, contracts, agreements, and 
interests of every description" held by the trustée, or subject to the 
indenture, excepting only the right of the trustée and of the holders 
of the bonds secured by the mortgage under contract B, requiring the 
Denver Company to pay moneys to the trustée and to recover damages 
from the Denver Company upon default of such payments. This 
right and ail rights secured by contract B necessary for the enjoyment 
and enforcement of such rights shall remain in and survive to the 
trustée for the benefit of the bondholders despite sale. When this 
undertaking by the Denver Company to pay the debt of the Western 
Pacific if it has not been paid by that Company was unperformed, the 
trustée became a real party in interest, having full right to proceed 
by suit to protect the mortgage bondholders. 

[ 7 ] It is undoubtedly correct that when the Pacific Company made 
its first mortgage it pledged ail the assignable rights it had under con- 
tract B. The rights of the trustée under contract B are distinct from 
the rights of the Pacific Company. Those of the Pacific Company are 
included within the mortgage or pledge and can be sold under fore- 
closure. Those of the trustée to enforce under B are not included, and 
therefore cannot be sold. They remain in and survive to the trustée 
for the benefit of the first mortgage bondholders. 

[8] The District Court in California was not asked to give relief 
against the Denver Company; nor was it asked to appoint receivers, 
except to protect and préserve, pending the litigation, the property 
subject to the mortgage lien, which did not include the right of the 
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trustée to enforce rights, herein involved, against the Denver Com- 
pany, for it may be reiterated that was not to be sold under f oreclosure, 
but was to survive to the trustée for the benefit of the bondholders. It 
cornes, then, to this : The receivers had a right to the custody of only 
the property the subject-matter of litigation described in the amended 
complaint, and none other. 

[ 9 ] We also beheve that the trustée had a right to proceed with its 
dépendent action in New Yoriî. Guardian Trust Co. v. Kansas City 
So., 146 Fed. 337, 76 C. C. A. 615. The Denver Company not being 
within this jurisdiction, and the District Court in Cahfornia having 
no possession of any property except that of the Western Pacific in 
California covered by the mortgage, could not prevent the trustée f rom 
bringing action in personam against the Western Pacific in a jurisdic- 
tion where that corporation might be found. Should judgment be ob- 
tained, doubtless satisfaction from the property in the hands of re- 
ceivers could not be had without the aid of the court having authority 
over the receivers. But that is outside of this dispute. 

[10, 11] The Pacific Company may hâve a right to proceed upon 
the liability of the Denver Company ; but that need not be considered, 
because if it bas, notwithstanding its own def ault, and if the receivers 
may enforce such right, remedy lies not in the présent action, but in 
suit in the nature of spécifie performance or by other plenary action 
to compel the Denver to pay to the trustée, that being the corporation 
designated to receive the money. We may assume there was an équi- 
table lien given by contract B upon the property of the Denver Com- 
pany, and still it could not avail to defeat the right of the trustée to 
foreclose without making the Denver a party to the foreclosure suit. 
The Denver Company has no property within this jurisdiction, and in 
the event of decree the court would be without authority to enforce 
a charge against its property. 

[12] We would not in any sensé lessen the power of a court of 
equity to protect itself against being made an instrument of injustice. 
It may appropriately, and should, scrutinize matters brought before it 
and which are fairly within and directly related to the issues pre- 
sented. But its jurisdiction is always limited to the subject-matter in 
the case before it. In Reynolds v. Stockton, 140 U. S. 254, 11 Sup. Ct. 
773, 35 L. Ed. 464, Justice Brewer approved part of the opinion of 
Chief Justice Beasley in Munday v. Vail, 34 N. J. Law, 418, who said : 

"Jurisdiction may be defined to be the riglit to adjndlcate concerning the 
subject-matter in the given case. To constitute this, there are three essen- 
tials: First, the court inust hâve cognizance of the class of cases to whicli 
the one to be adjudged belongs ; second, the proper parties must be présent ; 
and, third, the point deeided must be, in substance and efCect, within the is- 
sue. That a court cannot go out of its appolnted sphère, and that its action 
is void with respect to persons who are strangers to its proceedlngs, are prop- 
ositions established by a multitude of authorlties. A defect In a .l'udgment 
arising from the fact that the matter deeided was not embraced within the 
issue has not, it would seem, received much judlclal considération. And yet 
I cannot doubt that, upon gênerai principles, such a defect must avoid a judg- 
ment. It is Impossible to concède that, because A. and B. are parties to a 
suit, a court can décide any matter in which they are interested, whether 
such matter be involved in the pending litigation or not. Persons, by beconi- 
ing suitors, do not place themselves, for ail purposes, under the control of the 
court, and it is only over thèse particular interests which they choose ta 
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draw te qnestlos that a power of judldal décisions arlses. If, In the ordl- 
nary forecloBure case, a man and hls wlfe being parties, the Court of Clian- 
cery ahould decree a divorce between them, it would require no argument ta 
convince every one that such decree, so far as it attempted to affect ttie mat- 
rimonial relation, was void ; and yet tlie only inflrmity in such a decree would 
be found, upon analysis, to arise from the circuinstances that the pioint de- 
cided was not within the substance of the pending litigation." 

The record shows that neither plaintiff nor défendant invoked the 
jurisdiction of the court as against the Denver Company, and that no 
question was before the court for adjudication except the right of the 
trustée to foreclose the mortgage of the Western Pacific. 

[13, 14] Under the usual rule of the fédéral courts, if a case may 
be flnally decided between the parties litigant without bringing otliers 
before the court, who would, generally speaking, be necessary parties, 
such parties may be dispensed with, if they are citizens of another 
state. This in no real sensé conflicts with the principle that, if those 
not before the court hâve rights so closely related to the issues be- 
tween the parties in court that a final décision cannot be made between 
them without affecting the rights of those not before the court, then 
the court may not dispense with such persons. California v. So. Pac, 
157 U. S. 229, 15 Sup. Ct. 591, 39 L. Ed. 683. The citation from 
Beach on Equity Practice made by counsel in opposition to the plain- 
tifï's appeal is very pertinent : 

"Necessary parties are those who hâve an interest in the controversy, but 
whose Interests are seiiarable from those of the parties before the court, and 
wlU not be direetly affected by a decree which does complète and (uU justice 
between thein. Siieh iwrsons must be made parties, if practicable, in obédi- 
ence to the gênera! rule wUich requires ail persons to be made parties who are 
interested In the controversy, in order that there may be an end of litigation ; 
but the rule in the fédéral courts Is that if they are beyond the jurisdiction 
of tlie court, or if maklrig them parties would oust the jurisdiction of the 
court, the case mny proceed to a final decree between the parties before the 
court leavlng the i-lg-hts of the absent parties untouched, to be detennined in 
any comi)eteut forum. * * * Indispensable parties are those wlio not 
only hâve an interest in the subject-matter of the eontroversj', but an inter- 
est of such a nature that a bnal decree cannot be made without either af- 
fecting their interests or loaviug the controversy in such a condition that its 
final détermination may be whoUy inconsisteut with equity and good eou- 
science." 

[15] It is argued that equity rule 37 (198 Fed. xxviii, 115 C. C. A, 
xxviii) gave to the coart power to order that the Denver be made a 
party. It provides that: 

" * • • Any i)ersou may at any time be made a party if his présence la 
necessary or proper to a complète détermination of tbe cause." 

Having shown that the Denver was not a necessary or proper party 
to the cause before the court, the rule is inapplicable. Vaughan v. 
Black et al., 63 Mich. 215, 29 N. W. 523; Winsor v. Ludington, 77 
Mich. 215, 43 N. W. 867. 

[16] The receivers are not necessary parties to the appeal from 
the injunction issued. The record fails to show that tlie court acted 
upon any motion for injunction made by them. On the contrary, the 
leamed District Judge remarkcd that the receivers stand indiffèrent as 
to how the litigation shall go. The order appealed from was made by 
the coi^rt, acting of its own motion, under the belief that it had power 
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to control and direct the trustée in respect to its actions in New York 
and elsewhere. 

[17,18] We may well doubt whether the pétition in intervention 
has légal relevancy to the proceedings pending before us. But, pass- 
ing tliat point, and regarding the theory of the application to intervene 
as resting upon the contention that contract B créâtes an équitable lien 
upon the properties of the Denver Company superior to adjustment 
and refunding mortgages issued by the Denver Company, there is 
nothing authorizing the court to infer that the trustée does not intend 
to do its duty and assert such a claim against the Denver Company 
after the foreclosure of the mortgage on the properties of the West- 
ern Pacific. Shaw v. Railroad Company, 100 U. S. 605, 25 L. Ed. 
757. It is hardly conceivable that the trustée of so important a trust as 
is conferred upon the Equitable Trust Company will incur the liability 
which will come to it if it should be recréant in the performance of 
its obligations to enforce every right conferred by contract B for the 
protection of the first mortgage bondholders. We cannot hère hold 
that an élection by the trustée to enforce any rights that the mortgage 
bondholders may hâve under contract B against the Denver Company 
after foreclosure indicates infidelity to its trust. Possible contro- 
versies which may arise if it should be decided that contract B créâtes 
an équitable lien cannot be disposed of in this litigation. So plain 
do we think it that a failure to assert the claim of the trustée against 
the Denver Company on contract B and to reduce any such claim 
to judgment prior to foreclosure and decree is not fraudulent that we 
need not say anything more upon the point. And as we cannot see that 
a nonassenting bondholder in the plan of reorganization can be de- 
prived of bis full right to insist that an action be brought to enforce 
contract B, we fail to see how he can be injured by permitting the 
foreclosure proceeding to proceed. We are satisfied, however, that 
the District Court in its discrétion has full power to make an order 
concerning an upset price upon the sale, if such procédure should be 
deemed désirable by the court; of course, hearing may well be ac- 
corded to thèse petitioners and such others as may appear to hâve any 
interest in the proceeding for the purpose of aiding the court in as- 
certaining and determining what the upset price should be. 

Summarizing the principal points we conclude : 

The receivers not being necessary parties to this appeal, the motion 
to dismiss the appeal must be denied. 

The trustée. Equitable Trust Company, had a right to proceed to 
foreclosure as it prayed against the Western Pacific. 

The Denver Company was not a necessary or proper party to such 
foreclosure proceedings, and tlie Denver Company not being within 
the jurisdiction of the court, and the court having no custody of its 
property, no order could be made compelling it to interplead in the 
foreclosure suit. 

The trustée had a right to begin action against the Denver Company 
in New York to enforce any rights accruing under contract B to the 
bondholders, and the District Court in California had no power to in- 
terfère with the trustée in proceeding with such action. 
231F.— 38 
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[19] That part of the order which would compel the Denver Com- 
pany and the Missouri Pacific Company to become parties to interplead 
having been in excess of jurisdiction, writ of prohibition is properly 
invoked. U. S. v. Mayer, 235 U. S. 67, 35 Sup. Ct. 16, 59 L. Ed. 
129; McClellan v. Carland, 217 U. S. 268, 30 Sup, Ct. 501. 54 L. 
Ed. 762; In re Rice, 155 U. S. 396, 15 Sup. Ct. 149, 39 L. Ed. 198. 

[20J We shall deny the pétition for a writ of mandamus, because 
every presumption is that the District Court, being advised -of the views 
of this court, will proceed to give the parties fuU measure of relief. 

The order appealed from is reversed. 

Petitioner's apphcation for writ of prohibition is granted. 

The application for writ of mandamus is denied. 



tJUARANTY TRUST CO. OF NEW YORK v. INTERNATIONA!. STEAM 

POMP 00. 
(Circuit Court of Appeals, Second Circuit. February 16, 1916.) 

No. 218. 

1. CORPOBATIONS <®=35eO(l) — RecEIVERS— MANAGEMENT OF PKOPERTY DUTT TO 

AsK FOR Instructions. 

AVliere, after the appointment of reeeivers for a corporation in a 
ereditors' suit, installments of interest became due on a mortgage, a 
failure to pay wliicli entitled ttie trustée to déclare tlie entire mortgage 
debt due and to toreclose, proper practice required the reeeivers to appl,\' 
to tlie court for instructions witli respect to the payment of such interest. 

[Ed. Note.— For otlier cases, see Corporations, Cent. Dig. §§ 2253, 2257, 
2262 ; Dec. Dig. <S=560(1).] 

2. Corporations <g=>û52 — Receivers — Legality and Pbopriety of Appoint- 

ment — Consent of Directors of Corporation. 

The consent of the directors of a corporation to the appointment of re- 
ceivers in a ereditors' suit held, on the évidence, to liave been made in 
good faitli, from a désire to Iceep the corporation a going concern at a 
time wben the gênerai flnancial situation was extreniely uncertain, and 
not tlirough any fraud or collusion witii bondliolders or one class of 
stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2201; Dec. 
Dig. <S=3Ô52.] 

.3. Corporations <S=>479 — Mortgages— Rioiit of Trustée to Foreci.ose— Rb- 
ceivehsitlp for corporation mortgagor. 

Where there was default in the payment of interest and sinking fund 
due on a mortgage by a corporation which was in the iiands of receivers, 
the trustée properly exercised its power to déclare tlio mortgage debt due 
and bring a foreclosure suit. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1869, 1S72- 
1874 ; Dec. Dig. (S=479;] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Guaranty Trust Company of New York, trus- 
tée, against the International Steam Pump Company. Decree for com- 
plainant, from which Gilbert Collins, as foreign receiver, appeals. 
Aftirmed. 

The following is the opinion of Mayer, District Judge, confirm- 
ing the report of the master: 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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It is unnecessary to add much to the literature of thig proceedlng, for the 
report of the spécial master, in whose conclusions I concur, l.s at once concise 
and comprehensive, and the hearing before him was conducted along the Unes 
of tborough inqulry vvhich I had hoped for, wlien brushing aside, for that 
purpose, ail questions of lâches and mère technique, I desired that the fuUest 
opportunity should be opened to the objectors to prove the serions allégations 
of collusion and fraud, as well as the charge that the company was solvent 
on Septeniber 1, 1914, and thereafter, and able to pay the interest on the 
mortgage and the sinking fund installment wliich came due on that day. 

Whlle Keceiver Collins is technically the party to this controversy who In- 
teri)oses an amended answer, the real attacking parties are certain stock- 
holders and a committee of preferred stockholders who, among other things, 
insist that because of the unfairness of a proposed plan of reorganization 
the court should not make and enter a decree of foreclosure herein. 

An earnest address is made by thèse stockholders, in effect, to the discré- 
tion of the court to prevent what they assert will be an unjust and unfair 
rearrangement of bond and stock holding interests vmder the new plan which 
is intended to be effective in due course if a sale under the decree of fore- 
closure takes place. I bave said "in effect to the discrétion of the court" ad- 
visedly, because courts are not empowered to make contracts lor parties in 
interest, nor can courts adjudge or decree the terms upon which a mort- 
gagee may allow to junior lienors, or others, participation in his mortgaged 
property when failure to pay the debt due hira brings that property under 
the hammer. 

It is rare that any reorganization is satlsfactory to ail concerned; for, in 
the nature of things, when there is not on hand enough to satisfy every obli- 
gation in full, some, and perhaps ail, must suffer more or less ; but, in the 
absence of fraud in the inception or a fraudulent scheme to which court pro- 
ceedings are necessary incidents, the field in which the battle for respective 
adjustments must be fought out is beyond the court room, for the court can 
only ask whether, without the aid of fraud or unlawful means, the debt is 
really and justly due. 

It is elear, therefore, that the court cannot dlrectly or indirectly rewrite 
this reorganization agreement and I should not state something so obvious, 
were it not for the fact that the argument, so urgently pressed, comes down 
to that. The charges of fraud and collusion are not only not sustained, 
but are afflrmatively disproved, as the record abundantly shows. 

To hâve a real understanding of a situation, we must put ourselves back 
to the time when the event occurred. I well remember when the application 
for the appointment of receivers was made. The Euroi)ean War had gravely 
disturbed financial conditions, and as a conséquence crédit was tightened to 
the straining point. There was a large measure of forbearance and calm 
good sensé, but financial institutions, of necesslty, were reluctant to lend 
money in those earlier days of that trying period, for no man was wise enough 
to see far ahead ; and, on August 26, 1914, and September 1, 1914, that any 
banking institution would lend money to the overcapitalized and overloaded 
International Steam Pump Company, doing a hésitant business, was a propo- 
sition so unlikely as not to suggest serions discussion. General business con- 
ditions, perhaps, were slightly better on December 2, 1914, the date when 
the trustée declared the principal due, but the condition of the company was 
no better for the practlcal puiTX>se of relieving the default. 

[1] I hâve no doubt that had the receivers applied to me for instructions. 
I would not hâve seen the way clear for the default to be relieved in view of 
the situation of the company and the then conditions of its business and 
of business at large. I regi-et that the receivers did not ask the court for 
instructions. Such a course might hâve averted the présent controversy, and 
receivers are herewith informed that in ail future cases they must apply for 
instructions ; but there is no reason to believe that this omission was purpose- 
ful, for, in view of the pétition for leave to issue receivers' certificates 
(Exhibit K) on or about .September 18, 1914, they might naturally conclude that 
it would be an act of supererogation to ask what they should do in respect 
of the interest and the slnklng fund installments in default when they had 
been authorized to ralse a large fund because "without adéquate capital 
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wltli wliich to eari'y on the business of défendant conipany so as to préserve 
and protect its property and assets." 

In îxiintins ont the course to be pursued by receivers hereafter, I am not to 
be uuiierstood as critlcizing counsel for the receivers (upon whose advice, in 
such a matter, receivers are entitled to rely) ; for liis labors hâve been marlced 
by unceasins effort and a hlgh sensé and practlce of dévotion. The sugges- 
tion now niade tliat the default may l)e cured at this time is highly impractica- 
Vile. even if it were possible as a matter of law. Tlie cor))oration bas beon 
<leclured dissolved and its charter forfeited liy a (bx'ree of a court of comi]e- 
tent .lurisdiction. I li:now of no nieans to l)rin,ï it to life. It cannot l)e tliat 
the Court of Cliancery of New Jersey woubl vacate its own decree on a 
state of facts wbicli cannot be cliangcd, and in any event I cannot speculate on 
the nltimate resuit of further iitigation aloug tbat Une. 

Other suggestions as to the sale of the plant and the borrovping by the 
receivers of money with which to pay tlie interest and sinking fund install- 
nients, are likewiso inipracticable. This covirt must keep faith with its own 
certifieate holders and has ahvays donc so, and, after ail, business is not 
an abstraction, but a real thing, and even if oiily .fl ..'iOO.OOO, and not $10,200,- 
000, were required, tliere is only one way, in jiistice to this property, to ])ro- 
duce it and tbat is to produce it. Tc) theorize about it may be intercsting 
but is not convincing. 

To conclude: The trustée was fully within its rigbts, tliere is no suggestion 
that its conduct was in any way open to question, and there was no fraud 
or fraudulent collusion to which the bondliolders were parties. There are 
several reasons, as the master has pointed out, wby the plaintiff must prevail ; 
but, in conflrraing bis conclusions, I think it désirable to add that the record 
satisfles me that the dlrectors acted in good faith when they concluded that 
a receivershii) was inévitable and that this ccnirse wa.s determined upon, not 
to in.iure the company, nor to gain advantage for any pnrticular class of 
securlty holders, but to save the business and iilant as a golng proposition. 

I think I understand the point of view of the coniplaining preferred stock- 
holders a.nd their crlticisms of the r<>orgiinization agreement, and it is but 
natural that they should endea'v'or to obtain what the.y may consider would 
be a just participation in the ])roposed reorganizatlon ; but, ou exaniination 
of this extensive record, there is no escape from the conclusion that both the 
receivership and the foreclosiu'e were .iustified ou the facts as they existed ou 
and from August 26th and uj) to Deceniber 2<1. 

Finally, I am of opinion that the court had .jurisdiction in the suit in which 
the receivers were ai>pointed, and unquestionably had jurisdiction in the 
foreclosure suit. I hâve examined the cases cited. and I flnd no case which 
aulhorizes the court to withhold its foreclosure decree where fraud, la sonie 
lorm, is not shown. 

The case of Bogert v. Southern Pacàfic Company (D. C.) 226 Fed. 500, called 
to my attention since the argvunent, deals with a situation which, in m.y 
opinion, is entirel,v différent from the case at bar, both ou the facts and in 
respect of the princi|iles involved. P^or the reasons outlined, the spécial 
master's report will be conflrmed, and the decree wlll pass. 

As the amended answer was interposed in good faith and the trial before 
the master will, in my opinion, be a benelit lu the long run, because ail the 
facts hâve thus become of record and the doubt which always exlsts in the 
absence of a full inquiry has been removed, costs (by which is meant dis- 
bursements) will not be imposed. If, however, an appeal is taken, then the 
objectors acting through Receiver Gollins will be takiug their chances as 
litlgants on facts which they now know, and, in the event of an affirmance, 
costs of this trial will be taxed against them in this court. 

Settle decree on two days' notice. 

The following is the opinion of Spécial Master Gilbert in the court 
below : 

This cause was originally referred to me by order of this court dated 
August li), 1015, to hear and détermine the issues of law and fact arisiug in 
said C"duse and to report: (1) The amount due ou the first lien 5 per cent. 20- 
year sinking fund gold bonds of the International Steam Pump Company for 
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priDcipal and iuterest; (2) tlie nature, extent, and character of the property 
inortgaged and pledgoîd by the flrst mortgage and deed of trust and the 
mortgage supplemeiital thereto of the International Steam Pump Company ; 
and (3) the nature, extent, and character of the property of sald Internation- 
al Steam l'ump Company not subject to said first mortgage and deed of trust 
and the mortgage supplemeiital thereto. Subsecjuently, and by order dated 
Oetober 10, 1915, (Ulbert Collins, receiver of the International Steam Pump 
Company appointed by the Chuneery Court of Xew Jersey in an action to 
dissolve the corporation, was permitted to amend liis answer in this cause and 
to file an auiended answer in the form submitted upon the application, except 
that there was stricl;eii froni the said proi)osed niiswer any and ail alléga- 
tions with respect to the "Anti-Trust Act of July 2, 1^00 (26 Stat. 209, c. 647) 
and any défense based upon the terms of said Act." The original pleadlngs 
requlred only the talving of jiroof of the formai allégations of the bill, and 
this proof had been takeu and completed prior to tlie amendmejit of the 
answer by Eeceiver ('oUins. 

The amended answer tiled by Receiver Collins, however, prcsented two new 
issues, substantially as lollows: (1) A défense that the default in tlie pay- 
aient of interest and in the payment of the sinliing fund installment retiuired 
l)y the mortgage in suit, whlch interest and sinliing fund installment became 
due September 1. 1914, was tlie resuit of collusion and fraud between the 
directors of the International Steam Pump Coiiiiiany and some of its stock- 
holders and its bondholders and others ; and (2) that the International 
Steam Pump Company was, on September 1, 1914, and thereafter, solvent 
and able to pay the interest on the mortgage and the sinking fund installment 
which came due on that day, by reason of which the défendant should be re- 
lieved of the default. l'ursuant to the terms of the order of Oetober 19, 1915, 
the taking of testlmony before me on the spécial issues, presented by the 
amended answer of Receiver Collins began on Oetober 19, 1915, and ended 
on November 1, 1915. On the hearing before me, I \\'as attended by Messrs. 
Stetson, Jennings & Russell, solicitors for Guaranty Trust Company of NeW 
York, complainant (Mr. Wardwell and Mr. Sunderland, of counsel) ; by 
Messrs. Cravath & Henderson, solicitors for the complainants Couley and 
others in the action in this court in which receivers were appointed, and 
representing the bondholders' committee, of which Charles H. Sabin is 
chairman (Messrs. Paul D. Cravath and Douglas M. Moffat, of counsel) ; by 
Messrs. Alexander & Green, solicitors for the défendant International Steam 
Pump Company, and representing the stockholders' committee, of which 
Lewis L. Clarke is chairman (Mr. William W. (Jreen, of counsel) ; by Leven- 
tritt, Cook & Nathan, solicitors for the receivers appointed by this court (Mr. 
Edgar M. Leventritt, of counsel) ; by Mr. Merritt Lane, counsel for Gilbert 
Collins, tlie New Jersey receiver; also by Messrs. W. Bourke Cockran and 
McDougall Hawkes, assoclated with Mr. Merritt Lane. 

As to the défense based upon the charge of collusion and fraud: 

The International Steam Pump Company for some years prior to the year 
1914 owned ail of the stock of various corporations which are hereafter termed 
"companles wholly owned by the International Steam l'ump Company." It 
also controlled by ownership of stock the corporations known as Henry R. 
Worthington, Blake & Knowles Steam Pumj> Works, and Ilolly Manufactur- 
ing Company. Thèse companies are hereafter referred to as "companles con- 
trolled by the International Steam Pump Company." Ail of the companies, 
either wholly owned by the International Steam l'ump Company or con- 
trolled by the International Steam l'ump Company, were operated as separate 
and distinct companies under the control of the International Steam Pump 
Company. 

It is quite clear, from the minutes of the various meetings of the directors 
of the International Steam Pump Company and from various reports and cor- 
respondence in évidence, that as early as the spring of the year 1913 the 
directors of the International Steam Pump Company had found the Company 
to be handicapped by lack of suflicient working capital. At that time the 
combined companies owed the various banks and others on bills payable ap- 
proximately .$1,500,000. The directors also found that the opération of 
the Company and of the companies controlled by it was cumbersome and ex- 
pensive, because of the necessity of keeping up separate organlzations for 
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subsidlary companles; and as early as the spring of the year 1913 the 
directors began to consider plans for addltional permanent working capital 
and for a so-called unification of the varions plants owned or controlled by 
the International Steam Pump Company. 

There Is no doubt In my mind, after hearing the testimony of the varioua 
witnesses and after reading the varions exhibits submitted to me, that 
thèse efforts then begnn by the directors were begun and conducted in good 
faith, having in mind solely the interests of the company, without regard to 
any spécial advantage In favor of bondholders or o£ the holders of commou 
stock, or any disadvantage to the holders of preferred stock of the Internation- 
al Steam Pump Comi'any. In the month of May, 1913, the directors found 
it necessary to borrow the sum( of .$300,000, and in order to boiTow thls 
money they Indueed Messrs. William Salomon & Company, J. B. Haggin, and 
M. Guggenheim Sons to guarantee the payment of the loan. In July, 1913, the 
directors arranged for a loan of $1,800,000 from varions banks and trust eom- 
panies, pursxiant to the terms of the so-called collatéral trust agreement in 
évidence, whereby the International Steam Pump Company and various of the 
companies vi'holly owned by it and the companles controlled by it pledgod 
certain obligations and accounts receivable with the trustée for thèse various 
hanks to secure this loan of $1,800,000, which according to the terms of the 
agreement became due on Blarch, ]., 1914J. On March 2, 1914, this loan of 
$1,800,000 under the collatéral trust agreement was reduced to the sum of 
$1,150,000, and a new loan was made by the various banks and trust com- 
panies, comlng due according to its terms on October 2, 1914. Tliis loan of 
.$1,150,000 was likewise secured by bills and accounts receivable of the Inter- 
national Steam Pump Company and its subsidiary companies. 

During the spring of the year 1914 the efforts of the directors to work ont 
a plan for the permanent flnancing of the company continued. Many difflcul- 
ties were presented in the considération of thèse various plans for permanent 
flnancing, and apparently it was impossible for any one of the various plans 
which had been presented to be adopted. There were several reasons for 
this. One was the difflculty of obtaining unanlmous consent of the bondholders 
to the création of a Uen prior to their mortgage. Another was the Inability of 
the Benjamin Guggenheim estate, which owned more than half of the common 
stock, to contrlbute its share of the cash required. A discussion of thèse 
various plans to permanently finance the company and for unification of its 
various plants continued during the spring and early summer of the year 1914. 
In June or July, 1914, various of the directors of the International Steam 
Pump Company took up with various banks and trust companies a suggestion 
to pay off the loan of $1,150,000 as of July 31, 1914, and the placing' of a 
new loan to run for at least six months. It was intended in this way to effect 
an extension of the exlsting loan which otherwise would become due on Octo- 
ber 2, 1914. The banks were disinclined to make that arrangement at that 
time, and the directors concluded that the payment of this loan would be 
forced by the various banks on October 2, 1914, when it became due. The 
European War began on or about July 31, 1914, at or about which time the 
Stock Bxchange in the city of New York closed. Business conditions gener- 
ally were in a most chaotic state for some time after July 31, 1914. As It 
subsequently developed, banks did not generally call loans or force their pay- 
ment when they became due in or about the month of October, 1914 ; but it is 
Impossible to state that the directors of the International Steam Pump Com- 
pany in July and August, 1914, were not in fact apprehensive of the calllng of 
this loan when it should become due. 

Various meetings of the directors and others interested in the company 
were held in the months of July and August, 1914, as a resuit of which the 
directors of the company concluded that it was necessary for the protection 
of ail parties interested in the company to place the company in the hands of 
receivers to be appointed by this court. In order to give tliis court iurisdiotion. 
William Salomon & Co. arranged for the purchase of a claim from Kogers- 
Brown of Buffalo, New York, which was assigned and tratisferred to Alexau- 
der J. Lindsay, who became one of the complainants in the suit for the appoint- 
ment of receivers. Mr. McCulloh, representing J. B. Haggin, procured the 
complainant Conley, in whose name stood certain of the stock belongiug to 
the Haggin family, and William Salomon & Co. also procured Mr. J. Horace 
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ITnrding as a boiulliolder to act as one of the complainants. It was uiider- 
stood by the directors that an action for tlie appointmeut of reeeivers 
would be brought by Messrs. Conley, Lindsay, and Hardlng, and tliat upon 
the commencement of the action the International Steam Pump Company 
should admit the allégations of the bill and consent to the appointmeut of 
receivers. It is quite clear, too, that the varions attorneys acting in the 
niatter appreeiated that the appolntment of receivers would he followed by 
the foreclosure of the niortgage securlng the bonds, and that by reason of 
siich foi'eclosure the control of the property would he in the hands of the 
bondholders. 

The bonds secured by the mortgage sought to be foreelosed in this cause 
were owned by 1.G31 diiferent persons. On the 26th of August, 1914, the date 
of the appolntment of the receivers by this court, the board of directors of 
the International Steam Pump Company consisted of 11 niembers. Of thèse 
directors, Messrs. Henry, Gannett, and Lane are referred to iu the record as 
representing bondholders. Neither of thèse gentlemen are sho\vn to hâve own- 
ed any bonds of the International Steam Pump Company. Mr. Henry was a 
niember of the firm of William Salomon & Co., who had sold the bonds of the 
Interuatioual Steam Pump Company in 1909; Mr. Gannett was a member of 
the firm of Parklnson & Burr, of Boston, whieh flrm was interested with Wil- 
liam Salomon & Co. in the sale of the bonds ; and Mr. Lane was président 
of the Standard Trust Company of New York, whieh was the trustée of the 
mortgage in suit, and upon the merger of tliat company with the Guaranty 
Trust Company of Kew York beeame and stUl Is a vice président of that 
company. The other members of the board had either been connected with 
some of the subsidiary concerns upcm thelr being talcen over by the Inter- 
national Steam Pump Company, or originally beeame members of the 
lioard at the invitation of the Guggenlieim stock, with the exception of Mr. 
JloUer, who was- liimself a stockholder, and who represented the Haggin In- 
terests, and Mr. Parlln, who was also a holder of a very substantlal bloek of 
preferred stock. But one of the 1,031 owners of bonds is shown to be a 
member of the board of directors of International Steam Pump Company. 
So far as the record shows, Messrs. Henry, Gainiett, and Lane were members 
of the board of directors witliout tlie knowledge of the 1,630 holders of bonds, 
und witliout any anthority to rei>resent them. 

Whatever view may be talien of the action of the directors in consentlng 
to the appointmeut of receivers on August 26, 1914, in contemplation of the 
(lefault in the payment of interest and of the sinking fund installment, this 
action of tiie board of directors, so far as this record shows, was entirely 
without the knowledge, approval, cousent, or co-operation of thèse 1,630 
bondliolders. If there was any had faith on tlie part of the directors (and I 
do not find from the évidence that thei'e was any), the bondholders were uot 
l.-arties to, nor had the.y any knowledge of, sucli bad faith ; and there is 
uotliing in the record wliicli will justify a fiuding that the action taken by 
the directors was tlic resuit of any collusion or fraudulent devlce or sclieme 
to wlileh the lioiidbolders were a party. 

As to tlie ability of the International Steam Pump Company to pay the in- 
terest and sinking fund installment w-liich came due on September 1, 1914: 

In the présentation of the case to me, counsel di.scussed the condition of the 
company as of August 20, 1914, immediately prior to the appolntment of the 
receivers, rallier thau Its condition on September 1, 1914;. and it will greatly 
simplify the situation if I discuss the situation as of August 26, 1914. The 
situation was substantiully the saine on August 20, 1914, as it would hâve 
been on September 1, 1914, had receivers not been appointed. The situation 
was snbstantlally chaiiged by the appolntment of the receivers, because im- 
inediately upon the appolntment of tlie l'eceivers the varions banks applied 
balances to the crédit of International Steam Pump Company against its 
indebtedness to thèse banks ; and we cannot vei'y well discuss the ability of 
tlie International Steam Pump Company to pa.v interest and sinking fund in- 
stallment on September Ist, because on tliat date the company was under 
injunctiou and its assets and property were iu the possession of the receivers 
îippoiuted by tliis court. 

The amount requlred to pay this interest and sinking fund installment com- 
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lus <lne on September 1, 1914, wixs $483,097.50, and the contention of Eeeeiver 
Colllns Ig thnt It was possible for InternatlonfU Steam Pump Company, liad 
it not gone into tlie liands of receivers. to liave uiade tliese paynients wlieu 
they became due. On Aus-'ust 26, 1914, the cash situation of the International 
Steam Puuip Company and its subsidiary companies was as follows: 

International Stoam l'unip Company: 

Moneys on hand in sreneral acconnt. .?290,r)14 ?,2 

Moneys on hand In spécial account 1,131 93 

On deposlt with Hanlcers' Trust Company under col- 
latéral trust agre(uneut 24,902 50 



Total cash resources of International Steam l'ump 
Company, including moneys with Bankers' Trust 

Company covered by collatéral trust agreemeut. . . . .'?316,54S 75 

Companies wholly owned by International Steam 
l'ump Company: 

Moneys on hand in gênerai account $ 28,51.5 14 

On deposit with lîankers' Trust Company under col- 
latéral trust agreement 32,SG8 89 

Total cash resources of companies wholly own<>d by 
International Steam l'ump Company, inchiding 
moneys with Rankers' Trust Company covered by 

collatéral trust agreement C1,3S4 03 

Henry R. Worthington: 

Moneys on hand in genei'al account !p225,48l 39 

On deposit with Bankers' Trust Company under col- 
latéral trust agreement 130,092 80 

Total cash resoui'ces o( Henry R. Worthington, in- 
cluding moneys with 15ankers' Trust ('omiiany cov- 
ered by collatéral trust iigreenu'nt 355,574 28 

Blake & Knowles Steam l'umj] Works: 

Moneys on hand in gênerai account S 7.570 42 

On deposit with Bankers' Trust Company mider col- 
latéral trust agreement ,. . 16.018 41 



Total cash resources of Blake & Knowles Steam l'ump 
Works, inchiding moneys with Bankers' Trust (.Com- 
pany t-overed by collatéral trust agreement 23,588 83 

llolly Manufacturiiig Company: 

Mouevs in si)eclal account (lire loss, pledged under 
Ilolly mortgage) 07,268 27 



Making a total of cash resources of ail the companies, 

as above statcd, of !}!S24,364 16 

It will be seen at once that the International Company as a separate organi- 
zatio]! did not ha^■e enougli cash ou hand to meet tlie paymeuts coming due on 
September 1, 1914. It is also apparent that, if the International Company 
could poss(>ss itself of ail of the cash of ail the subsidiary companies, the 
payments could be met ; and counsel for Receiver CoUins insists that it was 
iwssible for International Steam Pump Company to hâve possessed itself of 
the cash of the various companies and thus meet tlie interest and sinking 
fund iustallment payments coming due September Ist. ITie theory on which 
counsel for Receiver CoUins proceeds is that thèse various subsidiary com- 
panies were indebted to the International Steam Pump Company in large 
sums, and that the International Company could hâve called upon the sub- 
sidiary companies to liquidate thèse obligations, and, furthermore, that the 
International Coinpany could hâve required the direetors of Henry R. Worth- 
ington to déclare a dividend, and thus transfer cash belonging to Henry II. 
Worthington to the International Company. Counsel for Receiver Collins also 
eontends that thore were accounts receivable in a large amount, which could 
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have been pledged or otherwise used to raise money, and tlmt, tliere were 
certain bonds vvhich could have been used in reducing tlie aniount of actual 
cash requlred and for tlie purpose of raislng addltional cash. It is iiecessary, 
therefore, to review generally the condition of tlie varions conii)anies, as of 
August 20, 1914. 

We will iirst take up the suggestion that the eompanies might have been 
called on to pay indebtedness to the International Steani Pump Company and 
thus bring cash into that company. On August 26, 1914, Henry R. Worthing- 
ton was indebted to International Steam Pump Company in the sum of 
.$412,221.05. This sum represented the différence between a note of Henry R. 
Worthington to International Steam Pump Company in the sum of JP537,500 
and an indebtedness of International Steam Pump Company to Henry R. 
Worthington for the différence between .?412,221.05 and ,$5:}7,ôOO. But 
tliis note of $537,500 of Henry R. Worthington to the International Steam 
Pump Company was pledged with the Bankers' Trust Company as trustée un- 
der the collatéral trust agreement, so that this indebtedness of Henry R. 
Worthington to International Steam Pump Company was not available to 
the International Company. 

On the same day Blake & Knowles Steam Pump Works was indebted to In- 
ternational Steam Pump Company in the sum of $972,965.53. Of this indebt- 
edness $885,048.19 existed on June ,30, 1909. Under the terms of the mortgage 
in suit there was pledged with Guarant,y Trust Company as trustée, "flve 
per cent, notes or other obligations wliet» issued of said the Blake & Knowles 
Steam Pump Works, maturing in not more than twenty years from date, 
evidencing the entire indebtedness as of ,Tune 30, 1909, of said the Blake & 
Knowles Steam Pump Works to the Company." The 5 per cent, notes referred 
to in the mortgage were never issued, and the indebtedness of June 30, 1909, 
aggregating $885,048.19. remained an open account. Counsel for the com- 
plainant insists that, although it remained an open account, it was neverthe- 
less pledged to the Guaranty Trust Company under the terms of the mort- 
gag». Counsel for Receiver CoUins <'ontends, however, that this indebtedness 
was not affeeted by the mortgage, because the notes referred to had not in 
fact been issued. I am of opinion, however, that equity will deem this claim 
of $885,048.19 to be subject to the mortgage, leaving only $87,917.34 of open 
account wliich the International Steam Pump Comjjany could have enforced 
against Blake & Knowles Steam Pump Works on August 26, 1914, and have 
used for the purpose of raising mone.y. 

This brings me to the accounts reccivable. The situation with référence 
to accounts receivable owned by International Steam Pump Company and sub- 
sidiary eompanies on August 26, 1914, was as follows: 

International Steam Pump Company and eom- 
panies wliolly owned by itr 
Accounts receivable assigned to Bankers" Trust 

Company under collatéral trust agreement $ 621,773 43 

Ûnassigned accounts receivable $1,046,940 07 

Henry R. Worthington: 
Accounts receivable assigned to P.anl;ers' Trust 

Company under collatéral trust agreement 319,974 02 

Unassigned accounts receivable 447,857 02 

Blake «Se Knowles Steam Pump Works: 
Accounts receivable assigned to Baidiors' Trust 

Company under collatéral trust agreement 117,940 88 

Unassigned accounts receivable 112,255 66 

Holly Manufacturing Company: 
Unassigned accounts receivable 270,583 82 

Total assigned accounts covered by the collat(!ral 

trust agreement $1,059,688 33 

Total unassigned accounts $1,877,557 47 

For the purpose of the discussion we must at once exclude the accounts 
ii^signed to the Bankers' Trust Company and covered by the collatéral trust 
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agreement. This leaves us witli a very large amouut of frec miasslgnod 
accounts receivable in tlie possession of tlie International Steam l'unip Com- 
pany and Its sulisidiary coneenis : and it Is argned by counsel for Receiver 
OoUlns that thèse accounts receivable eouUl bave been used in raising money 
with whicli to meet tbe interest and sinUiug fund iiista liment coming due on 
September Ist, 1914. Xo évidence, however, was introdiieed before me upon 
whieh I can find that it was possible to realize money on thèse unassigiied 
accounts receivable. The proof is that most, if not ail, of thèse unassigned 
accounts receivable had been tendered to the baiiks for tha purpose of re- 
leasing cash on hand, which under the terms of the collatéral trust agreement 
eould be released upon the substitution of otlier accounts receivable of sufli- 
cient value ; and I am unable to say that there werc other meaiis bj- which. 
thèse accounts receivable could hâve been converted into cash. 

Counsel for Receiver CoUins further urges tliat the International Steam 
Pump Company bought and owned, presnmably for sinking fund, bonds of tho 
par value of $138,900, and that thèse bonds could hâve been sold to the slnlving 
fund, which would liave rednced the amouut of cash actually necessarj' to pay 
the interest and sinking fund installment. But the answer to this suggestion 
is that at that time the niarket vahie of the bonds liad largely depreciated 
and that it may not bave been good business judgment to bave used thèse 
bonds at that time for tlint purpose. 

Counsel for Receiver Collins also urges that the International Steam Pump 
Company was entitled to draw down sorae $240,000 of bonds for improvements, 
and that thèse bonds niight bave been sold and the money used toward paying 
the interest and sinking fund installment. But that was impractieablo for 
tho reason that it would hâve been necessary to list thèse bonds on the Stock 
Exchange, which woidd involve publicity regarding the eompany's fiuancial 
extremities whicli the board of dlrectors desired to avoid, and further the 
market price of the bonds had fallen to less tlian 50. I am unable to say that 
it was bad faitli or bad .iudgment on the part of the directors in failing to> 
draw down thèse bonds, assuming that the company was entitled to do so. 

Counsel for Receivei' Collins complains of the action of the International 
Comiiany depositing witli tlie (ïuaranty Trust Company as trustée the 20-year 
gold note of Henry R. AVoi'thiagton for .$178,000, and questions whether the 
mortgage covered tins note. However that may be, the directors of the In- 
ternational Company nnderstood tliat It did and the Guaranty Trust Com- 
pany on August 2(), 1914, actually held this note. It was therefore not 
available as free assois at that time. 

('ounsel for Receiver Collins aiso urges that It was within the i>ower of 
the directors of the International Steam l'ump Company to hâve caused the 
directors of Henry R. AVorthington to déclare a dlvidend on stock, which 
would havo brought money into the treasuiT of the International Steam 
Pump Company. With référence to this suggestion and ail other sug- 
gestions of pressing subsidiary companies for payment of indebtedness, 
it njust lie borne in mind that much of the valuable assets of the In- 
ternational Comiiany consisted of stock holdings in s\ibsidiary comiianies, and 
that the iiressing of daims against subsidiary companies at that time might 
hâve seriousl.v affected the flnancial condition of those companies, and in turn 
hâve seriously affected the value of the stock held by the International Com- 
pany in the subsidiary companies. 

Ail of the suggestions presented to me by counsel for Receiver Collins might 
hâve been properly presented in this court upon an application to direct the 
receivers ap|)ointcd by this court to do such acts and things as might hâve 
realiïîed suhicient cash to meet the interest and sinking fund installment com- 
ing due September 1, 1914, or for présentation by tlie receivers in an applica- 
tion to this couit for instructions. The receivers did not apply to the court 
for instructions, nor did any party in interest apply to this court to direct 
the receivers in this regard. I must assume that the action of the directors 
in failing to do those things which counsel for Receiver Collins now claim!5 
might or could hâve been done was in good faith, because there is no évi- 
dence to the contrary ; and I must likewise assume, because there Is no évi- 
dence to the contrary, that the receivers acted in good faith ia failing to d» 
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tbose things which Recelver Colliris through his counsel now daims might 
or could hâve been done. The fact remains that the Interest and sinklng fund 
instftllment whlch came due on, September 1, 1914, was not paid, and that 
the default continued for three months, and that by reason thereof the boad- 
liolders are entltled to foreclose the mortgage and deed of trust in suit. 

As to the suggestion that the default may now be relieved against and the 
parties restored to the position in which they were on August 26, 1914: 

On November 1, 1915, there was due on account of tlie bonds secured by 
tlie mortgage and deed of trust in suit and for sinkiug fund installments, 
}f 1,381,039.57. ïhere is not now in tlie hands of the recelvers sufflcient moneys 
to pay this amount, and they could not pay it unless it is possible for theiu 
to reallze moneys on aecounts recel vable or in souie other form which this 
court might approve; but a very serious question is presented as to whether 
the parties can be restored to tlieir original position. Counsel for Receiver 
Collins contends in the tirst place that the action in which the recelvers were 
originally appointed by this court must be disniissed because of want of juris- 
dlction in the cause. This claim of want of jurlsdiction is based upon two 
grounds: (1) That there was not such diverse citizenshlp as gave the court 
.lurisdiction ; and (2) that the action of tlie direetors in consenting to the re- 
ceivership was ultra vires. I am not able to agrée with elther of thèse con- 
tentions. I believe there was diverse citizenshlp, and I belleve that tlie 
tilrectors had the power to consent to tlie receivership. Counsel for Re- 
ceiver Collins bases his claim of want of power in the direetors to consent to 
the receivership upon section 63, page 1638, of the Compiled Statutes of New 
Jersey, which provides that within 10 days after a corporation shall become 
insolvent a meeting of stockbolders shall be called and the affairs of tlie 
Company laid before them. I see notliing in this statute whlch makes it 
Impossible for the direetors to consent to tlie appointment of recelvers with- 
in the period of ten days. In fact Vice (nianeellor Stevenson, in discussing 
the statute, says: "This duty imposed by this section is not olten performed, 
and for this reason: It is generally more satlsfactory when a corporation 
gets into the condition that this corjjoration is in to hâve a receiver ap- 
pointed as qulckly as possllile." 

But in attempting to restore the parties to their original positions, we 
are met with a .still further diffleulty. An action was brought in the Court 
of Chancery of New Jersey by one Ethel Elms to dissolve the corporation. 
In that action a decree of in.solvency was entered on the 30tli of November, 

1914, by Chancellor E. R. Walker, advised by Vice Chancelier Eugène Steven- 
son. Receiver Gilbert Collins was appointed by order advised by Vice 
Chancellor Stevenson and slgned by Chancellor E. R. Walker on January 8, 

1915, and an order or decree dissolving the corpoi-ation was entered on the 
liSth day of April. 1915, advised by Vice Chancellor Eugène Stevenson and 
signed by Chancellor E. R. Walker. This last order or decree provides: 
"And the court doth by the power in it vested in pursuance of the statute 
therein made and provided, order, adjudge and decree tliat the said défend- 
ant corporation, the International Steam Pump Company, be and it hereby is 
dissolved and its charter declared torfeited and void." 

I am therefore of opinion, and .so advise, that the complaiuant in this cause 
is entitled to a decree of foreclosure and sale a.s prayed for by it. 

Merritt Lane, of Jersey City, N. J. (W. Bourke Cockran, of New 
York City, of counsel), for appellant. 

Stetson, Jennings & Russell, of New York City (Paul D. Cravath, 
William W. Green, Alleu Wardwell, and Douglas M. Mofifat, ail of 
New York City, of counsel), for appellee. 

Before COXE, Wx-VRD, and ROGERS, Circuit Judges. 

PER CURIAM. [2,3] We are satisfied that the direetors of the 
International Steam Pump Company were honestly desirous to keep 
the corporation a going concern and that they consented to the receiv- 
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ership under the creditors' bill filed August 26, 1914, only because their 
efforts to do so had been unavailing. The situation of the company 
had been most precarious for some time past, and the financial situation 
of the country threatened to be unfavorable to debtors and to bor- 
rowers in the future. There is not a vestige of évidence that the Steam 
Pump Company or its directors colluded with the bondholders or 
with the common stockholders to destroy the interest of the preferred 
stockholders. The trustée of the mortgage acted exactly as.it shonld 
hâve done in fiHng its bill September 2, 1914, and its supplemental bill 
of foreclosure December 8, 1914, for the protection of the bondholders. 
There is no reason for disturbing the decree of foreclosure or for 
interfering with the sale under it. The spécial master and the District 
Judge were of opinion that the charges of fraud made in the answer 
of the New Jersey receiver were wholly unsustained and \ve agrée 
with them. 

The decree is affirmed, with costs. 



CO.\Tj & COKE EY. CO. v. DEAL. 

(Circuit Court of Appcals. Fourtli Circuit. February 2, 191C.) 

No. 1394. 

1. CoMiiKiicE ®=s27 — "Intekstate Commerce" — Fédéral ILmployers' I-iaeil- 

ITY AcT TlîLEGRAl'lI LiNiaiEN. 

Oiie wlio lis injurcd wlille attempting to erect a telegrapli pôle to sup- 
])oi1, wlrcs over wlilcli ni(»Ksai;c'S are to be sent in dlrecting tlie opération 
of trains of a company enga.ged in Interstate commerce is engaged in In- 
terstate commerce, witliin tbe meaning of tbe fedei'al Emplovers' I.iabil- 
ity Act (Act April 22, l'JOS, c. 14!J, 35 Stat. «.5 LC'omp. St. 1913, §§ StiST- 
80051). 

li'^d. Note. — l'or otlier cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
<S=>27. 

For other définitions, see Words and Pln-ases, First aud Second Séries, 
Interstate C^onimerce.] 

2. COAIMEKC'E <S=327 — I'jMI'LOYMENT IN "IntEKSTATE COMMERCE" FEDERAI, Ejf- 

l'LOYEKS' LlABlLITY AcT. 

One engaged in employment necessary to tbe maintenance of any in- 
striimentality essential to the successful opération of a road by a cari-ier 
engaged in Interstate commerce is employed in Interstate commerce un- 
der the fédéral l^mployers' liability Act. 

Il'^d. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
<S=327.:i 

3. JIasteu a>'d Servant (S=>107(8) — In.idkies to Seryaxt — Di;ty of Master — 

Sai'e Place to Wouec — Fédérai, E.mployers' Liability Act. 

The fédéral Employers' làability Act, though abolisbing tlie fellow- 
servaut doctrine, did not change the rule as to tbe master's noiiassignable 
duty to exercise reasonable eare in providing tbe servants witb reason- 
alily safe tools and appllances with which to perform the work required 
of liim iiy the master. 

|Ed. Note. — For otbcr cases, see Master and Servant, Dec. Dig. <S=> 
107(8).] 

4. Am>EAL and I'Irror iS=^10O2 — Iîeview— Verdict — Conveicting Evidence. 

Wbere the évidence was coiiliicting as to whether the use of a "dead- 
man" was necessary for the safety of telegraiili linemen erecting pôles, 

®=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and whether the injured employé requested its use, but was assured by 
the foreman that it was not necessary, the détermination of those issues 
by the jury in favor of plaintiff Is final. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3935- 
3937 ; Dec. Dig. «§=1002.] 

5. Mastek and Servant <S=>220(8) — Injuries to Sebvant — Assumption of 

RiSK — ASSUKANCE OF SaFETY. 

Where a telegraph lineman requested the foreman to furnish a "dead- 
man" for use in erecting pôles, and the foreman a.ssured him that its use 
was not necessary, the lineman did not assume the risk occasioned by the 
failure to furnish the "deadman." 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 646 ; 
Dec. Dig. «=>220(8).] 

6. Mastee and Servant i@=>213(1) — Injukies to Servant — Safb Place to 

WOBK. 

Where a servant is required to work in a dangerous and umsafe place 
tlie master is liable for any injuries sustained on account of the danger- 
ous condition, since by his contract the servant agrées to obey the mas- 
ter's orders, and a refusai to do so would involve his dismis.sal. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 559 ; 
Dec. Dig. «=.213(1).] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Action by David F. Deal against the Coal & Coke Railway Com- 
pany to recover damages for personal injuries under the fédéral Em- 
ployers' Liability Act. Judgment for the plaintiff (215 Fed. 285), and 
défendant brings error. Affirmed. 

George E. Price and Buckner Clay, both of Charleston, W. Va., for 
plaintiff in error. 

Harold W. Houston, of Charleston, W. Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The plaintiff instituted an action in 
the District Court of the United States for the Northern District of 
West Virginia under the fédéral Employers' Liability Act against the 
défendant to recover damages for aileged personal injuries. The trial 
in the court below resulted in a verdict in favor of plaintiff in the sum 
of $6,500, and the case cornes hère on writ of error. The plaintiff in 
error will be referr-ed to as défendant, and the défendant in error as 
plaintiff ; such being the respective positions occupied by the parties 
in the court below. 

The défendant owns and opérâtes a steam railroad located wholly 
within the state of West Virginia, running from the city of Charleston 
to the city of Elkins. It is conceded that at the time this cause of 
action arose défendant was engaged in the Interstate transportation of 
freight and passengers within the meaning of the fédéral Employers' 
Liability Act. As a part of its equipment it owned and maintained 
along its track a telegraph and téléphone line, over which it transmitted 
orders for the movement of its trains while engaged in Interstate com- 
merce. This line was out of repair at the time plaintiff was injured. 

^sjKor other cases see same toplc & KEY-NUMBER in ail Kejr-Numbered Digesta & Indexa» 
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The défendant had in its employ a foreman by the name of Norval 
Sears whose duty it was to see that this line vvas kept in proper condi- 
tion. Sears had been in the employ of the company for 4^/2 years, and 
was clothed with the power of hiring- and discharging workmen who 
worked under him, or assigning them places to work, and of furnish- 
ing them with the requisite tools and appliances. The men who work- 
ed under Sears did so under his direct personal commands and orders. 
At the time plaintiff received his injuries, four men were working 
under Sears. Thèse workmen were Hambrick, Silman, Lewis, and 
Deal, the plaintiff. The work in which they were engaged at that 
time was the taking down of defective telegraph and téléphone pôles 
and substituting new ones. The wires were merely transferred from 
the old to the new pôles. 

At the time Deal received his injuries, each of the four men working 
under Foreman Sears had assigned to them a given part of the work 
then being done. Foreman Sears stood at the butt of the pôles as 
they were being raised and placed in position, giving orders to the 
men and guiding the pôles into their proper places. Hambrick, Lewis, 
and Deal were assigned the work of raising the pôles, using for that 
purpose long wooden pôles with iron spikes in one end. Deal, owing 
to his superior strength, had been assigned to the position of working 
directly beneath the pôles as they were being raised, while Hambrick 
and Lewis each worked on opposite sides of the pôles, steadying and 
lifting them as they were being raised. The position of Deal was the 
most dangerons, as he was assigned to work directly beneath the pôles. 
If, for any reason, a pôle should fall, it would likely strike Deal. 
..'Vmong the tools and appliances then being used in the érection of the 
pôles was one known as a "deadman." This is a wooden pôle about 
six feet long, in the lower end of which is a spike to keep it from 
slipping when placed in position on the ground, and in the upper end 
is a semicircular i)iece of iron, with a small spike fitted in the middle, 
which is placed against the pôle being raised. This appliance is used 
for the purpose of supporting the pôle as it is being raised, to pre- 
vent it from falling, and to hold it while the men get a new hold with 
their spike pôles. 

One of thèse "deadmen" was a part of the equipment which Fore- 
man Sears had provided for the work in hand, and is an appliance or 
tool commonly used in such work. It had lieen used by the men regu- 
larly, under his direct orders, while they had been placing and raising 
pôles about 25 feet long, llaving received orders from the compan)- 
to eut the pôles to 20 feet Sears had directed the men to discontinue 
the use of the "deadman." This happened the day before Deal was 
injured. There is some contlict in the testimony as to whether the 
"deadman" was with the other tools and appliances being used, on a 
hand car about 50 or 60 feet from where the pôle that injured Deal 
was being raised. 

It was shown that this pôle was to be erected in an unusually dan- 
gerous place. The hole in which it was to be placed was dug on the 
side of a hill, about 10 feet from the edge of a 40-foot perpendicular 



COAL & COKE RY. CO. V. DEAL 60T 

embankment. Foreman Sears ordered Hambrick, Silman, and Deal to 
raise the pôle, while Lewis was sent after a tamping bar. While Ham- 
brick, Silman, and Deal were in the act of raising the pôle, it fell and 
struck Deal on the side of the head, fracturing his skull and knocking 
him over the 40-foot embankment above mentioned, resulting in in- 
juries so serious that he did not recover consciousness for 11 days. 
His injuries resulted in an impairment of his gênerai health, partial 
destruction of the sight of one eye, dizziness when he stoops, and a 
material impairment of his earning capacity. 

[1] We are met at the threshold of this case with the question: 
Was the plaintiflf, at the time he was injured, employed in interstate 
commerce ? It is a matter of common knowledge that in order to suc- 
cessfully operate a railroad it is essential that a carrier should hâve 
a well-equipped telegraph or téléphone line constructed and maintained 
near to and parallel with its tracks, so as to enable its train dispatchers 
to transmit train orders and thereby keep the engineers and conductors 
properly advised as to the relative positions of the respective trains. 
Under thèse circumstances a téléphone or telegraph line is just as 
essential to the practical opération of the road as the track or any 
other particular part of the road's equipment. 

Owing to the récent enactment of the statute under which this suit 
was brought, there has been more or less uncertainty as to the scope 
of the same. The roadbed and track constitute an essential élément in 
the opération of trains, and acting upon this theory the Suprême Court 
of the United States, in the case of Pedersen v. Delaware, L. & W. 
R. Ce., 229 _U. S. 151, 33 Sup. Ct. 649, 57 L. Ed. 1125, Ann. Cas. 
1914C, 153, in discussing this phase of the question, said: 

"Tracks and bridges are as Indispensable to interstate commerce by rail- 
road as are engines and cars, and sound économie reasons unité with settled 
rules of law in demanding that ail of thèse instriimentalities be kept in re- 
pair. The security, expédition, and efflciency of the commerce dépends in !arg(> 
measure upon this being done. ♦ * * We are of opinion that the work of 
keeplng such instrumentalities in a proper state of repair while thus used is 
so elosely related to such commerce as to be in practlce and in légal contem- 
plation a part of it. The contention to the contrary proceeds upon the as- 
sumptlon that interstate commerce by railroad can be separated into its sev- 
eral éléments, and the nature of each determined regardless of its relation 
to others or to the business as a whole. But this is an erroneous assuniption. 
The true test always is: Is the work in question a part of the interstate com- 
merce in which the carrier is engaged?" 

The Suprême Court having declared that one who is injured while 
carrying spikes to be used in repairing a bridge over which interstate 
commerce is transported is deemed to be engaged in interstate com- 
merce within the meaning of the act, it necessarily follows that, as 
in this instance, where one is injured while attempting to erect a tele- 
graph pôle to be used for the purpose of supporting wires over which 
messages are to be sent in directing the opération of trains in order 
that a Company engaged in interstate commerce may saf ely operate its 
trains, such person is engaged in interstate commerce within the mean- 
ing of the act. 

[2] It is strenuously contended that this construction would violate 
the rule announced by the Suprême Court in declaring the first Em- 
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ployers' Liability Act unconstitutional, and lead to absurdities ; in 
other words, that there would be no place where a line could be prop- 
erly drawn. The answer to this contention is, we think, that whenever 
it appears that a party injured is engaged in employment that is neces- 
sary to the maintenance of any of the instrumentalities essential to 
the successful opération of a road by a carrier engaged in interstate 
commerce, such party is deemed to be engaged in interstate commerce, 
and in case of in jury, while thus engaged, is entitled to any benefîts 
accruing under the fédéral Employers' Liability Act. 

However, it is insisted (a) that défendant was not guilty of nég- 
ligence, and (b) that plaintiff assumed the risk incident to his employ- 
ment at the time he was injured. 

[3] It is urged by counsel for défendant that by the enactment of 
the fédéral Employers' Liability Act "nevv and somewhat différent 
obligations are created." While the act abolished what is known as 
the "fellow-servant doctrine," there is nothing contained therein which 
changes the rule as respects the nonassignable duty of the master to 
exercise reasonable care in providing the servant with reasonably safe 
tools and aiipliances with which to ])erform the work required of him 
bv the master. In the case of Seaboard A. L. Ry. Co. v. Horton, 
233 U. S. 492, 34 Siip.^Ct. 635, 58 L. Ed. 1062, L. R^A. 1915C, 1, Ann. 
Cas. 1915B, 475, the Suprême Court of the United States in discussing 
tliis phase of the question, said : 

"There is au iiiii)lie(l obligation of tlie master, under liis contract witli thoso 
wlioin he emiiloys. to use due rave iti supplyin^ ;inrt maintaining suital)le in- 
strumentalities for the iiei'forniance of the vvorli or duty which he requires 
«t tlieui, and lie is liable for daniaKes oceasioned l)y a negleet or omission to 
fulltiU this obligation, whether it arises froni his own want of care or that of 
his agents to whom lie intrusts the duty." 

Section 12 of Roberts' Injuries to Interstate Employés contains the 
f ollovving : 

"Except that it abolishes the common-law rule of noiiliability for injuries 
to employt^s witliin its ternis due to négligence of fellow servants, tlie tirst 
section of the fédéral Employers' Liability Act wliicli deflnes when a carrier 
is liable, adopts the coninion-law rule of négligence as to the tvvo brandies 
of liability mentioned. Under tlie act the eompany is not a guarantor of tlie 
safety of the places of worli or of tlie machiiiery and appliances of tlie Com- 
pany. The extent of its duty to its employés is to see tliat ordinary care and 
prudence are exercised to tlie end that the place in which the work is to be 
perforined aud the tools and appliances of the work may be safe for the work- 
inen." 

Thus it will be seen that in cases like the one at bar the master is 
required to use due care in furnishing and maintaining proper instru- 
mentalities for the performance of the duty which he requires of the 
employé. 

[4] That a "deadman" is a tool or appliance in gênerai use in the 
performance of this character of work is not denied, and that it is 
essential, as a gênerai rule, for the protection of the employés in lift- 
ing pôles is equally well established. The plaintiff, among other things, 
testified as f ollows : 

"Well, with a deadman, now recollect that whenever you set tliat under a 
pôle it can't fall straight down on top of the deadman aud hit a man. It can't 
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go straiglit. It either has to fall sîdeways one way or the other, or else if the 
end at the hole slips loose tlie far end inay drop down and tlie butt go up, but 
it oan't go over on a nian becaiise the deadman kee])s it off hlm. If the deadman 
had been there it vvould hâve fallen off of me, I wonld not liave beeu cauglit 
under it ; it would hâve fallen ofC of nie, but we didn't hâve any deadman, 
and it fell direct straight down, and I had no chance to juuip then at ail. If 
I had had any chance to get out, I would hâve donc it." 

Witness Hambrick also testified as f ollows : 

"Q. But for vk'hat particular purpose is the deadman made and iised? A. 
Well, it Is to support tlie pôle, or to keep the pôle, the way I understand, from 
falllng, from falling straight down. But of course a pôle will fall, if you set 
your deadman underneath the pôle, it will fall if you don't steady it, but it 
will hâve to fall sideways. It will fall that way, or fall this way, if you, 
don't hâve soiuetliing to steady it, l^eep it from falling over sideways ; but it 
won't fall straight down if you hâve your deadman underneath the pôle, or 
if the pôle gets up so far, and they don't take the hole, and overbalances, of 
course, if you let your piko slip out of it, it may topple over sideways, but 
if it don't, and the deadman is used under it the pôle will simply overbalance 
over the top of the deadman, and the top of the pôle will come down and leave 
the butt sticklng up in the air." 

Foreman Sears, a witness for the défendant, also testified as fol- 
lows : 

"Q. Well, isn't the object of the deadman one of the main objects of using 
it to prevent a iKjle from falling if the pike pôles turn or if they happen to 
slip? A. Why, sure it will keep it from falling back straight down. It won't 
keep it from falling sideways, though." 

While it is true that the foreman testified that the pôles being placed 
on this occasion were of such a size as not to require the use of a 
"deadman," plaintiff testified that they were necessary in handling 
pôles of this character, and the question was submitted to the jury and 
answered in the affirmative, which disposes of this point. Therefore 
it is essential to détermine as to whether a "deadman" was furnished 
on this occasion, and if not who was to blâme. The plaintiff in testify- 
ing as to this point, among other things, said : 

"Q. Now, Mr. Deal, do you say that you told Jlr. Sears that you ought to 
hâve the deadman there? A. Yes. Q. You told him there and then? A. Yes; 
I told him that looked like it might be a dangerous place, and we ought to 
hâve the deadman there for safety. But he says, 'You three men can raise 
that pôle without any deadman.' Ile says, 'Throw the pôle in the hole.' Q. 
Yes; and then you undertook to do it? A. We had to do it or go down the 
line. Q. Had to do it, or go down the Une, you say? A. Yes; one of the 
two. I wasn't in shape to be iired, myself. * * "■ Q. Well, now, was your 
deadman on that hand car? A. No, sir; we had left it back behind some 
place. Didn't bring it with us. Q. Where had you left it? A. I don't knov»' 
how far it was back, but we had left it back behind. Q. Well, how long had 
it been siuce you used it? A. I think we had used it the day before, if I ain't 
badly mistaken. I might be mistaken lu that, but I know it wasn't long be- 
fore." 

Also, witness Hambrick testified as f ollows : 

"Q. Did you understand or hear any conversation or statement by Mr. Deal 
to Mr. Sears? A. Well, I beard something said, but I couldn't exactly state 
to the words. Q. Wliat was it, as near as you can tell? A. Well, it was con- 
cemiug the deadman ; but what he said I don't recollect just at this time." 

231 F.— 39 
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Also Sears, the foreman, testified on behalf of the défendant as fol- 
lows: 

"Q. Mr. Sears, somethtng has been sald — Mr. Deal has testified somethlng 
about his baving stated that you ought to use a deadman ; that It was daa- 
gerous not to use it in raising that pôle. IWd you hear any such remark ï 
A. No, sir. Q. Was any such. remark made to you? A. No, sir; not to me. 
Q. Was there a deadman avatlable? A. Yes; we had our tools. On the eve- 
ning before, I always kept my tools rlght wlth me wherever I was working, 
and we had the deadman wlth our tools." 

Silman, a witness in behalf of défendant, testified that he was prés- 
ent and attempted to start the pôle down into the hole ; that he never 
heard the "deadman" mentioned that moming ; that he did not hear the 
défendant say that it was dangerous ; that he and the plaintiflf were 
not together ail the time that morning; that witness never asked to 
hâve the "deadman" brought there as he did not deem it necessary 
to use it. It is true that the testimony as to this point was conflicting, 
but the matter was submitted to the jury and found in favor of the 
plaintiflf. 

[5] It is well settled that where an employé requests an overseer 
or superintendent to furnish additional tools or appliances in order to 
insure his safety, and the overseer or superintendent refuses to com- 
ply with such request but assures the employé that there is no dan- 
ger in the service which he is required to perfoi-m, the employé, under 
such circumstances, will not be deemed to hâve assumed the risk inci- 
dent to his employment. 

[6] By virtue of his contract the servant agrées to obey the orders 
of the master, and a refusai to do so would involve his dismissal. In 
referring to this point Fraser on Master and Servant, page 71, says: 

"Where a serrant dellberately violâtes his master's orders, or refuses to 
obey them when glven, he is clearly guilty o( the grossest breaoh of contract. 
His duty is to obey the master in ail things for whlch he beeame bound ex- 
pressly, or in which obédience is implied from the nature of the service under- 
taken." 

It is for this reason that the courts hâve held that where a servant is 
required to work in a dangerous and unsaf e place that the master 
is responsable for any injury that he may sustain on account of such 
unsafe and dangerous condition. The following cases bear directly 
upon this point: 

The Suprême Court of Missouri in the case of Burkard v. A. Les- 
chen & Sons Rope Co., 217 Mo. 466, 117 S. W. 35, said: 

"Where a servant is apprehensive that the place in which he is required to 
work is dangerous and unsafe, but relies « • * upon the assurance of the 
foreman in charge of the work and in charge of the servant that it is safe, 
and the servant is injured without any négligence upon his own part, the 
master is liable." 

Also, in the case o-f McKee v. Tourtellotte, 167 Mass. 69, 44 N. E. 

1071, 48 L. R. A. 542, the Suprême Judicial Court of Massachusetts 

said: 

"The mère fact that a man knows the unsafe condition of a thing does not 
necessarily, as a matter of law, constitute him négligent If he does that thing." 
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The Suprême Judicial Court of Massachusetts in the case of Lord 
y. Wakefield, 185 Mass. 214, 70 N. E. 123, aiso said: 

"The plaintiff was not an experlenced Uneman, and he was set to work to do 
a particular thing in a particular place, under the supervision of a superior 
who knew the fact that he was not an experlenced llneman. Whlle the con- 
versation shows that the plaintiff was apprehensive of danger If the pôle was 
not guyed, yet we are of opinion that it was a case where the jury could find 
that he mlght well yleld hls judgment to that of his superior, and obey the 
command." 

Also, the case of Postal Telegraph-Cable Company v. Frank Grant- 
ham, 187 Fed. 52, 109 C. C. A. 370, is very much in point as to some 
of the questions involved in this case. 

The jury found as a matter of fact that the plaintiff requested the 
foreman, Sears, to furnish a "deadman," and that instead of doing 
so the foreman assured him that the use of a "deadman" was not nec- 
essary to protect him from injury. Therefore, under thèse circumstanc- 
es, according to the rule announced, the plaintiff did not assume the risk 
occasioned by the failure of the company to furnish a "deadman" for 
his protection at the time he was injured. 

A careful considération of the assignment of errors which relate 
to the refusai of the court below to grant certain prayers for instruc- 
tions offered by the défendant impels us to the conclusion that the 
same are without merit. 

For the reasons stated, we are of opinion that the judgment of the 
lower court should be affirmed. 
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^Circuit Court of Appeals, Sixth Circuit March T, 1916.) 

•Wo. 2690. 

1. Masteb and Sebvant <S=> 125(9) — Masteb'b Liabilitt fob Injubt to Sebv- 

ANT — DeFECTIVE MaCHINEBT KNOWLEDGE OF ViCE PbiNCIPAL. 

The superintendent in charge of a manufacturing plant owned and 
operateU by a foreign corporation represents the corporation as to em- 
ployés, and hls knowledge of defects in machlnery or appUances Is at- 
tributable to hls principal. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. { 251 ; 
Dec. Dig. (S=125(9).] 

2. Masteb and Sebvant <S=>201(3) — Action fob Injubï to Sebvant — Dé- 

fenses. 

Where defects in machlnery, of whieh the master was charged with 
notice by reason of the knowledge of its superintendent, rendered unsafe 
the place where an employé was requlred to work, it is not a défense to 
an action for his death from such cause that the danger might hâve been 
obvia ted by certain action by fellow employés outside of their regular 
duties, when there was no rule or direction of the superintendent requir- 
Ing such action. 

[IM. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 518- 
523 ; Dec. Dig. <e=201(3).] 
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3. Masteb AND Servant ©=201(3)— Mastejr's Liability ïor Inj^ey to 

Servant — Concukbing Négligence of Fellow Servants. 

A master is not relieved from liabillty for injury to an employé resnlt- 
Ing from defectlve machluery by tlie fact that there was concurring négli- 
gence on tlie part of fellow seiTants. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dlg. §§ 518- 
523; Dec. Dlg. ®=3201(3).] 

4. Master and Servant ®=>288(5) — Master's Liability kob Injuby to Serv- 

ant — Assumption of Eisk. 

An employé, killed by an explosion of coal dust at the place where lie 
was worldng, wlilcli liad accunuilated beeause of the leakliig condition of 
an elevator deviee, held not sliown to hâve had such knovvledge of the 
danger and of the surroiuiding conditions as to charge him, as matter of 
law, with having assumed the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. EWg. § 1077; 
Dec. Dig. <S=328S(5).] 

5. Courts iS=34S — Fédéral Courts — Pbactice In — Contributobt Négli- 

gence — Burden of Proof. 

In the fédéral courts, in an action for the injury or death of an em- 
ployé, the Imrden of provins contrlbutory négligence rests on the défend- 
ant, regardless of any contrary rule in the state courts. 

FEd. Note. — For other cases, see Courts, Cent. Dig. § 922 ; Dec. Dig. 
©=3848.] 

6. Master and Servant ©=>265(14) — Action for Deatii of Servant — Con- 

tbibutory Négligence — Presumption. 

Where an employé was killed by an explosion in the room where he 
was required to vvork, in the absence of any évidence to the contrary 
there is a presumption that he was in the performance of his duties and 
exercising due care for his own safety. 

FEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 893, 
908; Dec. Dig. ©=^205(14).] 

7. Trial ©=5l08i^ — Examikation on Voir Dire — Discrétion of Court. 

In an action against a manufacturing corporation to recover for the 
deuth of an employé, It was not error for the court in the exercise of its 
discrétion to permit plaintitï's counsel, in the examlnati(m of jurors ou 
their voir dire, to ask each sepnrately whether he had ever been in the 
insuran(?e business, and whether he had ever been agent for a particular 
insuraiice company uamed. 

(Ed. Note. — For other cases, see Trial, Dec. Dlg. ©=108%.] 

In Error to the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Action at law by Edmurson Hatt, administrator of the estate of 
WilHam Lynn Hatt, deceased, against the New Aîtna Portland Cé- 
ment Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Luman W. Goodenough and Irvin Long, both of Détroit, Mich., for 
plaintifï in error. 

Claude H. Stevens, of Détroit, Mich., and Benj. E. Reed, of Lapeer, 
Mich., for défendant in error. 

Before WARRIX'GTON and DENISON, Circuit Judges, and 
COCHRAN, District Judge. 

WARRINGTON, Circuit Judge. The administrator recovered 
judgment against the cément company for alleged négligence resulting 

©=5For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 



NEW ^TNA PORTLAND CEMENT CO. V. HATT 613 

in tlie death of his intestate. At the date o£ the death the company 
was maintaining a cernent factory in Genesee county, Mich., and op- 
erating the factory both day and night. The portions of the factory 
which are important hère were the coal room and kiln room. The de- 
ceased was in the employ of the company and worked at night in the 
coal room as an oiler. It is enough to say of the process of manu- 
facture that a mixture of mari and clay, called "slush," was pumped 
into rotating kilns, maintained in the kiln room, and fused into pellets 
of various sizes through the application of heat generated by burn- 
ing coal dust. The coal dust was obtained by passing bituminous slack 
coal through grinders and dryers in the coal room; 92 per cent, of 
the product would pass through a 100-mesh sieve — as the company's 
chemist stated, it was "as fine as flour." After the coal was so pulver- 
ized and dried, it was carried by gravity through a slightly inclined 
tube into the lower portion of an elevator which was maintained near 
the southeast corner of the coal room and within about 4 feet of a 
brick wall separating that room from the kiln room. The elevator 
stood in an open concrète pit, some 41/2 feet in depth below the level 
of the floor and extending into the coal room a distance of 3 to 4 feet 
from the west and south sides of the lower portion of the elevator, 
called the "boot" The elevating device extended from the floor of 
the pit to a cupola at the roof of the building, and was incased in 
sheet Steel or iron. The elevator was originally designed for carrying 
ail the coal dust from the boot to a point in the cupola, where provi- 
sion was made for discharging the dust into a screw conveyer and 
transferring it thence to the kilns of the kiln room. 

The casing surrounding the boot of the elevator had fallen into 
such disrepair as to admit of the escape of coal dust into the pit. 
It was not an uncommon occurrence to allow the coal dust there to 
accumulate to a depth of several feet. When thèse accumulations 
were suffered to remain in the pit for a time not definitely shown — the 
company's chemist being of opinion that they would not "get afire, if 
cleaned out every 12 hours" — the dust would develop heat to the 
degree of spontaneous combustion. This was a source of danger to 
employés, since, as the witnesses in substance say, any appréciable 
quantity of coal dust falling directly upon the burning portion of the 
dust, and so as to mix with air at the place of contact, would resuit 
in an "explosion," as some of the witnesses term it, but rather, as we 
understand, in a dangerous flash of fire. Indeed, while no witness 
was produced who saw the deceased at the moment he received his 
injuries, the facts and circumstances shown justify the conclusion, 
and it is virtually conceded, that he was so badly burned by one 
of thèse so-called explosions as to cause his death some hours later. 

The day foreman sought to avoid the explosions. One method 
was to "wet the dust down" by the application of water from a hose 
conveniently located ; but in practice this would cause the fire to 
smoulder ; it would not extinguish the fire. Another plan of the fore- 
man was to remove the accumulations to a place outside of the fac- 
tory; this, however, was donc only in daytime and at irregular inter- 
vais, some extending over several days; there was no rule charging 
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the duty of renioval upon any particular employés, and the day fore- 
man himself usually made such removals as occurred. It is true that 
one of the witnesses said the coal dust so accumulating could be re- 
turned to the elevator and carried thence to its normal destination, 
but admittedly this was impracticable after spontaneous combustion 
had set in and water had been applied. Further, the day foreman 
called the attention of Mr. Bumps, who was superintendent of the en- 
tire plant, to the defective condition of the portion of the elevator in 
question, stating, "I talked with Mr. Bumps about it, and he told me 
he ought to fix it up," and also stating that the superintendent "woukl 
not give a man time to repair it, or fix it up, because he wanted the 
machinery kept going." 

At the close of ah the évidence the company moved that a verdict 
be directed in its favor, relying in substance upon the grounds : (a) 
Négligence of f ellovv-servants ; (b) assumption of risk; (c) contribu- 
tory négligence; (d) décèdent was not at the time of receiving bis 
injury engaged "in the course of bis business or employment." The 
motion was denied. The company then presented requests for spécial 
instructions to the jury, which were in substantial accord with the 
grounds relied on in the motion to direct. The contention made hère 
is to the same effect. 

[ 1 ] The theory of the défense overlooks, in the first ÎJlace, the compa- 
ny's responsibility for the continuing state of disrepair of the elevator 
casing. The company is a corporation organized and existing under 
the laws of the state of Maine, and, so far as appears hère, Superin- 
tendent Bumps was its principal and controlling représentative in 
Michigan; concededly he was the vice principal. Clearly, the com- 
pany was chargeable through him with knowledge of the unsafe con- 
ditions prevailing at the elevator pit. Léonard Marthi Const. Co. v. 
Highbarger, 175 Fed. 340, 342, 343, 99 C. C. A. 128, and citations 
(C. C. A. 6th Cir.). It is sought to excuse the company as respects 
the holes in the casing h}' reason of chemical conditions causing it to 
rust out quickly; but this could not absolve the company from a rea- 
sonable discharge of its continuing duty to maintain a safe place to 
work (Kreigh v. Westinghouse & Co., 214 U. S. 249, 256, 29 Sup. 
Ct. 619, 53 Iv. Ed. 984) ; and hère weeks, if not months, were allowed 
to elapse without attempting to repair or replace the defective parts of 
the casing. 

[2, 3] It is in effect urged that the dangers arising from this ap- 
parent neglect of the company should bave been avoided by the em- 
ployés through proper care of the pit ; that this was a mère détail of the 
work which could rightfully be imposed u]Jon them. If such a theory 
as this be accepted, it is enough to say that tliere was a total absence 
of System or rule created or imposed by the superintendent or any 
authorized officiai touching the treatment of coal dust escaping into 
the pit. It results that the company itself was guilty of négligence as 
to the continuing disrepair of the casing and the conséquent and 
recurring dangers due to accumulations of coal dust in the elevator 
pit ; and it is, therefore, not important whether the decedent's fel- 
îow servants were guilty of concurring négligence or not. Kreigh v. 
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Westinghouse & Co, supra, at page 257 of 214 U. S., 29 Sup. Ct. 619, 
53 L. Ed. 984 : Texas & Pacific Ry. v. Howell, 224 U. S. 577, 582, 32 
Sup. Ct. 601, 56 L. Ed. 892; Standard Oil Co. v. Brown, 218 U. S. 
78, 85, 30 Sup. Ct. 669, 54 L. Ed. 939; Grand Trunk Ry. Co. v. Cum- 
mings, 106 U. S. 700, 702, 1 Sup. Ct. 493, 27 L. Ed. 266; Bryson v. 
Czallo, 180 Fed. 71, 76, 103 C. C. A. 424 (C. C. A. 6th Cir.) ; Meers 
& Dayton v. Childers (decided by this court January 10, 1916) 228 Fed. 
640, '- — C. C. A. . 

[4] As to assumption of risk, it cannot be said as matter of law, 
that the décèdent comprehended the conditions which would bring 
about an explosion. True, he had worked in the same room and in 
the same capacity for a time during the working season of the pré- 
viens year and for something like two months during the season in 
question. This, it must be conceded, was calculated to admonish him 
of the f act that explosions might occur ; but it is not shown that he 
was ever advised or warned of the conditions that would produce an 
explosion, and in view of the nature of the conditions, as well as the 
circumstances shown, the question of decedent's appréciation 
of the risk was a question of fact. Casey-Hedges Co. v. Oliphant 

(decided January 4, 1916) 228 Fed. 636, C. C. A. ; Adams v. 

Grand Rapids Refrigerator Co., 160 Mich. 590, 596, 125 N. W. 724, 
27 L. R. A. (N. S.) 953, 136 Am. St. Rep. 454, 19 Ann. Cas. 1152; 

American Car & Foundry Co. v. Matzok, 228 Fed. 179, C. C. A. 

(C. C. A. 3d Cir.) ; and sec Boston & M. R. v. Baxter, 228 Fed. 257, 

262, C. C. A. (C. C. A. Ist Cir.). Shortly before the injury, 

it became necessary to repair the coal dust conveyer in the cupola, 
and the night foreman seems to hâve given directions to two men to 
make the repair ; a ladder extended f rom the floor to a platform 
maintained about the cupola at a point some six feet below the top of 
the elevator ; while the work was in progress upon the conveyer, the 
deceased received his injuries. It is shown that there were open- 
ings between the planks which formed the floor of the platform, and 
that considérable quantities of coal dust had gathered upon thèse 
planks. It does not appear, however, that the deceased had any duty 
calling him to the platform or that he was in fact upon it at the time 
the men were working there. The machinery in the cupola was oiled 
only in the daytime ; it is open to f air inf erence that the décèdent had 
no occasion at any time to go upon the platform ; and, apart f rom 
the question of his knowledge of the conditions necessary to produce 
an explosion, it does not appear that he knew of the accumulations 
of coal dust on the platform. We think it is fairly deducible from ail 
the proved facts and circumstances that the repairers, while moving 
about the platform, caused a considérable quantity of coal dust to fall 
from the planks and upon the coal dust in the elevator pit. Such con- 
ditions as thèse, when there was any fire in the pit, were the very ones 
that would produce an explosion, and it was open to the jury to find 
that the décèdent was ignorant alike of this fact and also of the further 
fact that coal dust had gathered on the planks of the platform. 

[5] As regards contributory négligence, it is to be remembered that 
under the well-settled rule prevailing in the fédéral courts, regardless 
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of any contrary rule existing in tlie State courts, the burden of prov- 
ing négligence on tlie part of the deceased was upon the company. 
Tex. & Pac. Ry. v. Volk, 151 U. S. 73, 77, 78, 14 Sup. Ct. 239, 38 t. 
Ed. 78; Inland & Seaboard Coasting Co. v. Toison, 139 U. S. 551, 
557, 11 Sup. Ct. 653, 35 L. Ed. 270; Indianapolis, etc., R. R. Co. v. 
Horst, 93 U. S. 291, 298, 23 L. Ed. 898; Erie R. Co. v. Weinstein, 
166 Fed. 271, 274, 92 C. C. A. 189 (C. C. A. 6th Cir.) ; Horn v. Bal- 
timore & O. R. Co., 54 Fed. 301, 304, 4 C. C. A. 346 (C. C. A. 6th 
Cir.) ; Missouri, K. & T. Ry. Co. v. Wilhoit, 160 Fed. 440, 443, 87 C. 
C. A. 401 (C. C. A. 8th Cir.) ; O'Iiara v. Central R. Co. of New Jer- 
sey, 183 Fed. 739, 740, 106 C. C. A. 177 (C. C. A. 2d Cir.) ; Town of 
Watertown v. Greaves, 112 Fed. 183, 189, 50 C. C. A. 172, 56 L. R. 
A. 865 (C. C. A. Ist Cir.); Elîsworth v. Hunt, 168 Fed. 506, 510, 93 
C. C. A. 662 (C. C. A. 7th Cir.). It caiinot safely be said that the évi- 
dence even preponderates in favor of, niuch less that as matter of law 
it establishes, the défense of contributory négligence. It is urged that 
the deceased might hâve avoided the explosion by applying water to 
the coal dust in the pit. If it be assumed (it is not satisfactorily proved) 
that he had been instructed by the day foreman to "wet tliis coal 
(dust) down," the évidence fails to show that he did not; but, as we 
hâve seen, it is shown that such treatment woiild not put ont the fire, 
and it is not claimed that the deceased was under any duty to remove 
the contents of the pit. It is scarcely necessary tO' add that while coal 
dust escaped from the coal grinders and settled in the coal rooni and 
about the machinery, yet this did not occur in such quantity at any 
single place as to resuit in spontaneous combustion. One of the uses for 
vvhich the hydrant and hose were placed in the coal room, as stated, 
was to keep the floor wet; the day foreman had instructed the décè- 
dent to use the hose for that purpose ; there is, however, no évidence 
tending to show that this duty was neglected, or that coal dust from 
thèse sources had anything to do with the explosion. 

[B] As respects the claim that the décèdent was not at the time 
of receiving his injuries engaged in the course of his employment, it 
is difficult to foUow the argument. At one stage it is urged that the 
deceased had no duty calling him to the platform of the elevator ; 
at another it is insisted that he might hâve received an order from 
the night foreman to go to the platform and render assistance to the 
repairers ; but while the évidence sustains the former theory, it is 
wholly lacking as to the latter. It is shown that the duty of the de- 
ceased required him to be about the pit at times when oiling in the coal 
room. It is, therefore, plain enough that the deceased might well bave 
received his injuries while in the discharge of his ordinary duties. It 
is worthy of remark that neither the night foreman nor the men work- 
ing on the platform were called as witnesses. It is to be inferred 
from what was said in argument, that the night foreman and one of 
the repairers lost their lives in this explosicxn, and that the other re- 
pairer was absent from the district during the trial below. Humphrey, 
a cément burner, saw the reflection of the fire in the coal room, and in 
■'about a minute" later saw Hatt (the décèdent), with his clothing on 
fire, running toward him from the coal room, when he discovered that 
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Ilatt's body was badly burned. Since Hatt met his death from this 
cause within a few hours, we think the jury might hâve believed that 
at the time of receiving his injuries he was engaged in the perform- 
ance of his duty. Stephenson v. Brick & Tile Co., 151 lowa, 373, 130 
N. VV, 586, concerned an employé who had been fatally injured while 
in charge of a hoisting machine, and who, it seems, had survived his 
injuries some appréciable length of time. There were no eyewitnesses 
of the accident, and under a claim of contributory négligence error 
was assigned to a spécial instruction which permitted the jury "to 
consider the instincts of men which naturally lead them to avoid dan- 
ger." In passing upon this instruction it was said (151 lowa, 379, 130 
N. W. 589) : 

"As there were no eyewitnesses of the accident, the instruction Is correct 
unless the physical faets, taken In connection with the other testimony, show 
without question that the deceased could not liave received his injuries except 
he were in a position where he had no right to be or in such a position that 
he ]uust be held guilty of contributory nei;ligence in assumlng tliat position." 

And again (151 lowa, 380, 130 N. W. 589): 

"We must assume, then, giving heed to the instinct of self-preservation eom- 
mou to mankind in général, that deceased was exercising due care for his 
own safety in perforniing the work lie was then doing, and it was not errer 
to give the instruction." 

Further, in the absence of évidence to the contrary, we see no différ- 
ence in principle between the instant case, in the respect now under 
considération, and the evidential effect that is accorded to the finding 
of a deceased employé's body at a place where his duty had called him. 
As was said in Maguire v. Fitchburgh Railroad, 146 Mass. 383, 15 N. 
E. 904, when applying the rule alluded to : 

"The jury might well hâve believed that he was on the track in the per- 
formance of his duty and in the exercise of ail the care to be expected of a 
prudent man." 

A presumption of performance of duty arises in a variety of cir- 
cumstances, where there is an absence, as hère, of direct testimony on 
the point in dispute. Worthington v. Elmer, 207 Fed. 306, 309, 125 
C. C. A. 50, and citations (C. C. A. 6th Cir.). 

It follows from the foregoing considérations of the difïerent 
grounds urged in support of a directed verdict, that the motion was 
rightly denied. So far as the requests for spécial instructions to the 
jury are concerned, they were embraced in the gênerai charge, except 
as to features that in our judgment were unsound. The charge of the 
court was as favorable to the company as its défense justified. 

[7] Other errors are assigned, and they hâve been careftdly con- 
sidered; we are convinced that they were not prejudicial. There is 
one, however, which we think ought to be specially noticed. It re- 
lates to the impaneling of the jury. Counsel for the administrator 
were permitted to ask the talesmen, separately, upon their voir dire, 
whether any of them had ever been in the insurance business or had 
ever been an agent for the Bakimore Fidelity & Casualty Company of 
Baltimore, Md. One of the talesmen, in answer to the fïrst question, 
said that he had not, and another one said that he had been in the insur- 
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ance business, though no answer appears to bave been made to the sec- 
ond question. Counsel for the company objected to the questions and 
requested the court to warn counsel for plaintiff against asking such 
questions. The court was disposed to allovv "a very broad range" ; ex- 
ceptions were reserved, and error is assigned hère. The relevancy and 
the propriety of such questions as thèse hâve been the subjects of fré- 
quent décision, where they bave been presented (a) in the impaneling 
of a jury, or (b) in the examination of witnesses. A manifest distinc- 
tion arises concerning the pertinency of the questions when testing the 
quahfications of proposed jurors and when determining the admissi- 
bility of évidence under distinct issues during the trial. The weight 
of authority favors the allowance of such questions and the answers, 
where the questions appear to be presented in good faith and for the 
purpose only of ascertaining the fitness of persons summoned as ju- 
rors. Girard v. Grosvenordale Co., 82 Conn. 271, 279, 73 Atl. 747; 
Blair v. McCormack Construction Co., 123 App. Div. 30, 33, 107 N. 
Y. Supp. 750, affirmed without opinion, and, in view of the décision 
helow, apparently upon the présent question, 195 N. Y. 521, 88 N. 
E. 1115; Spoonick v. Backus-Brooks Co., 89 Minn. 354, 358, 359, 94 
N. W. 1079; Heydman v. Red Wing Brick Co., 112 Minn. 158, 162, 
163, 127 N. W. 561 ; Folev v. Cudahy Packing Co., 119 lowa, 246, 251, 
93 N. W. 284; Iroquois' Furnace Co. v. McCrea, 191 111. 340, 344, 
61 N. E. 79; Swift v. Flatte, 68 Kan. 10-14, 72 Pac. 271, 74 Pac. 635 ; 
Hoyt v. Independent Asphalt Paving Co., 52 Wash. 672, 677, 101 Pa. 
?,67: Dow Wire Works Co. v. Morgan (Ky.) 96 S. W. 530, 533; M. 
(J'Connor & Co. v. Gillaspy, 170 Ind. 428, 431, and citations at 432, 
83 N. E. 738 : Goff v. Koliomo Brass Works, 43 Ind. App. 642, 644, 
647, 88 N. E. 312; Faber v. C. Reiss Coal Co., 124 Wis. 554, 561, 562, 
102 N. W. 1049; V. C. G. M. Co. v. Firstbrook, 36 Colo. 498, 502, 86 
Pac. 313, 10 Ann. Cas. 1108; Cripple Creek M. Co. v. Brabant, 37 
Colo. 423, 426, 87 Pac. 794; Saller v. Shoe Co., 130 Mo. App. 712, 
718, 720, 109 S. W. 794; Rinklin v. Acker, 125 App. Div. 244, 109 N. 
Y. Supp. 125. As to the scope of inquiry generally allowed tO' be made 
of jurors under supervision of a trial court, though not involving ques- 
tions such as the présent, see Connors v. United States, 158 U. S. 
-108, 413, 15 Sup. Ct. 951, 39 F. Ed. 1033; also Monaghan v. Agricul- 
tural Fire Ins. Co., 53 Mich. 238, 245, 246, 18 N. W. 797. 

On the other hand, there is a distinct class of décisions forbidding 
such questions, as well as the answers, while the cause is in course of 
trial ; the theory of thèse décisions is that, since there are no issues 
to which the questions and answers can bave any relevancy, the real 
object of the questions is to suggest to the jury that the défendant is 
protected against loss by an indenmitor not a party to the cause; and 
the practice occasionally resorted to of so interrogating wdtnesses is 
censured, and, except where the desigued effect appears to hâve been 
completely removed by action of the trial judge, is in effect penalized 
Dy reversai of the case in the revievving court. Kerr v. Brass Mfg. 
Co., 155 Mich. 191, 194, 195, 118 N. W. 925; Cossehnon v. Dunfee, 
172 N. Y. 507, 65 N. E. 494 ; Hordern v. Salvation Army, 124 App. 
Div. 674, 676, 109 N. Y. Supp. 131; Frahni v. Siegel-Cooper Co., 
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131 App. Div. 747, 749, 750, 116 N. Y. Supp. 90; Manufacturing Co. 
V. Woodall, 115 Terni. 605, 609, 90 S. W. 623 ; Emery Dry Goods Co. 
V. De Hart, 130 111. App. 244, 247, 251 ; and see Tremblay v. Harn- 
den, 162 Mass. 383, 385, 38 N. E. 972; Dow v. Weare, 68 N. H. 345, 
346, 44 Atl. 4S9. 

The instant case of course concerns the relevancy of such inquiries 
and answers only as they occur in examinations made with référence 
to impaneling a jury. Where it appears to the satisfaction of the trial 
judge that the object sought through such inquiries and answers as 
thèse is in reality solely to test the qualifications of the proposed ju- 
rors, the défendant failing, as hère, to show that such indemnity does 
not exist, we think appropriate questions and answers should be al- 
lowed under supervision of the court. We do not see why this might 
not ordinarily be done effectively by a gênerai question put to the pro- 
spective jurors collectively; but we are not disposed to hold that ques- 
tions may not be allowed and answered individually, where in the 
Sound discrétion of the judge such course is deemed necessary. The 
fact is too well understood to require more than a mère statement that 
in cases where the right of trial by jury exists litigants are entitled to 
hâve their cause tried bef ore an impartial jury ; and perhaps the most 
effective means of securing this end is through an intelligent and legiti- 
mate exercise of the right of challenge, both perernptory and for 
cause. 

The record hère is open to fair inference that a considerate exercise 
of the right of challenge was the sole object of the course pursued; 
and consequently that there was neither abuse of privilège nor of dis- 
crétion in impaneling the jury. It is not a sufficient answer to say 
that the jurors were nevertheless advised of the possible existence of 
indemnity; this is simply to suggest the marked distinction between 
the two classes of décisions before cited. The reason for the one class 
is to protect a right; the reason for the other is to guard against a 
wrong. In other words, any question tending to reveal possible inter- 
est or bias of a person offered as a juror is admissible because of its 
relevancy to the matter of his fitness for such service; the circum- 
stance that the question has the additional effect of suggesting the ex- 
istence of a fact irrelevant to the merits of the case (indemnity in this 
instance) is not an uncommon occurrence ; this, however, is to be rem- 
edied through precautionary instructions of the court. But such a 
question and the testimony sought to be elicited, as well as their entire 
effect, become inadmissible, when ofifered in the course of trial, be- 
cause of total irrelevancy. The présent plaintiff in error relies on dé- 
cisions pertinent to the latter situation ; they are not applicable to the 
instant case. It should be added that no request was made hère, ei- 
ther upon the impaneling of the jury or at the close of the évidence, 
for an instruction as to the purpose of the inquiries and answers in 
dispute and the duty of the jurors to disregard them when considering 
the merits of the cause ; and so nothing of this character is before us. 

The judgment is affirmed, with costs. 
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WESTERN JIARYLAND RY. CO. v. EASTERN CEMENT GUN CO. 

(Circuit Court of Apijuals, Fourtli Circuit. February 11, 1916.) 

No. 1.399. 

(.'o-XTRACTS (S:=3:!5.'Î(S) — Action fou Hkeacii — Ixstki-ctions. 

l'inlutiff <;outriicted to do certain worlc for defeiulaiit railroad company 
in tlie construction of a rouudliouse, to be comploted witliin 55 worlvinR 
days; the contract iilainly providing tliat défendant'» eliief eugineer 
should be its wole représentative with respect to tlie worl<;, with povver to 
déclare the contract forfeited in case of default, and lus décision to l>e 
couclusive In any dispute arisiiig. Plaintiff vvas slow in connnenciug, 
and after a very sniall part had been doue discontiiuied th.e worlv in l)e- 
cember uutil sprlng, witli the cousent as claimed, of defendant's engineer 
in charge, but without tbe consent of or notice to the chief eugineer. 
When plaintiff was agaiu ready to couuiienee, 87 days after the contract 
was made, the roundhouse had been otherwise eompleteil and was in use, 
aud permission was rofused. Ueld, in an action to recover damages, 
that an instruction was erroneous which permitted plaintiff to recover if 
the ,iury should flnd that defendant's eugineer failed to notify it prompt- 
ly after it quit work that it was in default, and that if it had been so noti- 
fied it (»uld liave completed the work within the 55 days, since, the ternis 
of the contract being explicit, no sucli notice was required, and défendant 
could not be estopped i)y failure to notify the plaintiff of a fact which it 
was presumed to know. 

[Ed. Note.~For other cases, see Contracts, Cent. Dig. §§ 1837-1810; 
Dec. Dig. <S=:3;i53(S).] 

Woods, Circuit Judge, dissenting. 

In Error to the District Court of tlie United States for the District 
of Maryland, at BaUimore; John C. Rose, Judge. 

Action at Law by the Eastern Cernent Gtui Company against the 
Western Maryland Raihvay Company. Judgment for plaintifï, and 
défendant brings error. Reversed. 

George R. Gaither, of Bahimore, Md., for plaintiff in error. 
Francis J. Carey and James Piper, both of Baltimore, Md. (Carey, 
Piper & Hall, of Baltimore, Md., on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

DAYTON, District Judge. This controversy springs from a con- 
tract dated October 25, 1912, whereby the Cernent Company contracted 
to perform certain cément or "gunite" work by use of a patented 
device known as the "Cément Gun" upon the stalls of the raihvay's 
roundhouse then in course of construction at Hagerstown, Md. 

It is clearly shown and admitted that the contract was a "rush" one. 
The cément company undertook to start the work within 2 days and 
complète it within 55 working days, or the équivalent thereof in work- 
ing time, "from the day that atleast three stalls of steel or the équiv- 
alent thereof should be in place." Further, to insure the prompt com- 
pletion of the work, the contract provided that the Cernent Company 
should "place at least four cernent guns, with the necessary machinery 

(g=For other cases see same toplc & KEY-NUMBEK in ail Key-Numbered Digests & Indexe» 
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and labor to operate the same, on the work at once, and to maintain 
this outfit, or more, if necessary, td complète the work within the time 
limit of 55 working days." Pratt, the railway's chief engineer, was 
by the terms of this contract constituted the sole executive représenta- 
tive of the railway company, his décision was to be final and conclu- 
sive in any dispute arising, and he was empowered under broadest 
terms, if in his opinion the work was not efficiently prosecuted, either 
to take charge of it and with the Cément Company's tools and machin- 
ery complète it, charging over to the Cément Company the cost of 
doing so, or to déclare the contract, for any failure or omission, for- 
f eited, in which latter event the Railway Company was to be exonerat- 
ed from any and ail liability for work clone. He was also empowered, 
if deemed expédient or necessary, to stop the work, or any portion of 
it, or diminish the force engaged upon it without claim for damage 
by reason of so doing. 

A careful analysis of the évidence adduced on trial clearly dem- 
onstrates that the Cément Company was wholly unprepared to meet 
the requirements of such a contract as this. Instead of being able to 
start within two days and "to place at least four cément guns with 
the necessary machinery and labor to operate same on the work at 
once," it is admitted that it took it from October 25th to November 
18th, 24 days, to collect together its apparatus and get it upon the 
ground, and it was not until December 3d, 15 days thereafter, that 
it had ail its scaffolding erected, had placed chicken wire over roof 
members, and had in its machinery and some sand, although three 
stalls of Steel were in place on November 18th. The work dragged 
along until December 18th, when Pierce, the Cément Company's man- 
ager in charge, "in the interest of his company," shut it down, until 
spring should bring better weather conditions. He instructed his fore- 
man to remove and pack ail equipment and to lay ofï ail men, and pro- 
ceeded to look out for work elsewhere. At this time the Cément Com- 
pany had material in the nature of wire, lumber, and piping, and one 
carload of sand on the ground. Up to then ail the cernent it had used 
had been borrowed from the Railway Company, and it had only ce- 
mented a portion of one beam covering a surface of a few square 
yards. This shut-down until spring, the Cément Company claims, was 
efifected by Pierce after he had discussed the matter with McCausland, 
the railway's engineer in charge, who expressed his thought that "it 
would be best for ail concerned to do so." McCausland dénies this, 
but in our view of the case it becomes immaterial whether he did or 
not. The contract was too plain in its terms for any one to be misled. 
As we hâve said, Pratt, chief engineer, was the sole représentative of 
the company with whom any modifications of it could be made or 
any such shut-down could be agreed upon. The court below very prop- 
erly so ruled, and instructed the jury that McCausland had no au- 
thority to allow the stoppage of the work. Jordan, gênerai manager, 
and Warner, président, of the Cément Company, however, as disclosed 
by the correspondence introduced in évidence, assumed the contrary, 
and on December 20th, two days after, Jordan wrote Pratt asking an 
advancement upon the contract price as a matter of favor, not ot 
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right. On January 17th followîng he wrote a letter to McCausland, 
asking his assistance in securing this advance, and on the same day 
one to Pratt inclosing a photograph of cernent gun work at the West 
Philadelphia station of the Pennsylvania Railroad as illustrating the 
character and possibilities of "gunite" work, and suggesting : 

"If this weather continues to hold, it is very possible that we will go dovvn 
to Hagerstown again and possibly start some sort of opération, provlded it 
meets the approval of Mr. McCausland." 

He further states he — 

"expects to go to Hagerstown some time in the near future for the purpose of 
taking over a new gênerai superintendent of construction work, who is a 
thorough civil engineer with 10 or 12 years' practical expérience." 

On January 20th, he both telegraphed and wrote McCausland that 
he "would like very much to proceed with work, stall at a time," that 
the weather was favorable, his operating men were idle, and a "cracker 
jack new superintendent" was available. In his letter he believes the 
weather conditions will continue favorable enough to enable him to 
make considérable showing on the work, and "if it would not interfère 
with the movements of locomotives in the roundhouse" he feels sure 
he could "finish several stalls before the real spring work opens 
and we put a number of guns to work." It is to be borne in mind that 
during this period of 87 days since the contract (to be executed in 5,S 
days) had been signed, this roundhouse had been so far completed as 
to be fit for use and was being used ; that its use was claimed to be 
worth $18,000 a month to the railway company; that it was full of 
locomotives, and that such locomotives could not be housed in it while 
the cément work was being done, for the reason that its dust would 
get into the locomotive bearings and greatly injure them ; that the suni 
total contract price for this cernent work was only $12,700, and that 
cementing the steel stalls by this "gunite" process was largely an ex- 
periment, not at ail necessary, other than as a preservative of the steel 
work, which could otherwise be secured by acid paint. Jordan's prop- 
osition to go down "and start some sort of opération" very naturally 
was turned down at this time and under thèse conditions. This led 
to a Personal interview and further correspondence between Jordan 
and McCausland, and then Warner, président of the Cément Company, 
took it up with the only man, Pratt, authorized to settle the matter. In 
his first letter of February lOth he expresses his surprise that his 
company is to be "eliminated" from coating the roundhouse with an 
entirely inadéquate allowance for preliminary expansés made in the 
fall and winter preceding "before we were ordered to shut down." In 
his letter of March 20th he expresses it as a "mutual agreenient to 
discontinue." Pratt may hâve regarded thèse expressions as somewhat 
disingenuous, in view of the fact that he had never been in any way 
consulted by any one about the shut-down and knew nothing of it 
until after its complète accomplishment by the Cément Company's 
manager in charge. The upshot of the matter was that on April 13th 
he informed Warner that the work was not stopped on instructions 
from the Railway Company, but by his manager, Pierce, who was 



WESTERN MARYLAND RY. CO. V. EASTERN CEMENT GDN CO. 623 

handling matters in a very unsatisfactory manner, and therefore the 
Company did not consider itself liable for any claim on account of the 
work. Thereupon this suit was instituted. 

As a matter of law, if upon the trial the défendant had asked for a 
peremptory instruction directing a verdict for itself, we are clearly of 
the opinion that it should hâve been given, because this évidence was 
whoUy insufficient to warrant a verdict for the plaintifï. But no such 
instruction was asked. The plaintifï however did ask, and the court 
gave the jury, an instruction to the efïect that if they found from the 
évidence that the plaintifï Cernent Company "believed in good faith 
that it had the consent of the défendant to suspend work," and "that 
the chief engineer of défendant knew that the plaintiff so believed," 
and "did not notify the plaintiff promptly that it was in default under 
the contract and that it would treat the contract as forfeited," and if 
they should further find "that the work required to be done by the plain- 
tiff could hâve been completed by it within 55 working days from the 
time when three stalls of steel, or the équivalent thereof, were in place 
on the work, had the plaintiff been so notified," they should find for the 
plaintiff. This instruction is designated in the record as "plaintiff's 
fourth prayer." The court further refused défendant two instruc- 
tions, designated as ^ef endant's first and second "prayers," which 
under the évidence were unobjectionable and should hâve been given. 

This fourth instruction given for plaintiff was erroneous for at least 
thèse reasons: First, because it was not warranted by the évidence. 
It cannot be seriously contended that the stoppage of work on De- 
ceraber 18th by the Cément Company was not a violation and abandon- 
ment of the contract, if it was done of its own will and without 
authority and consent of the Railway Company. It cannot be con- 
tended that the Cernent Company could, under the terms of the con- 
tract, obtain this authority and consent from any one other than Pratt ; 
that the statement of McCausland, if made, "that it would be best for 
ail concerned to stop," could and did give no such authority or con- 
sent on the part of Pratt; or that Pratt at the time of the stoppage 
knew or had any reason to know of any such expression of opinion 
by his subengineer. It is not contended for an instant that his sub- 
ordinate's judgment or opinion in this regard was submitted to Pratt 
for his approval. How, then, could the plaintiff in a légal sensé "be- 
lieve in good faith that it had the consent of the défendant to suspend 
work" ? If it had no such consent, and no ground to believe in good 
faith it had, how could Pratt know that it so believed? Suppose he 
might hâve conjectured that the plaintiff was blindly misinterpreting 
the terms of the contract, what reasonable ground had he for so do- 
ing? Was it reasonable for him to assume or conjecture that plain- 
tiff's officers were not compétent to interpret the plain terms of the 
contract expressed in simple English language? If it was not rea- 
sonable for him to do so, how could the jury be permitted to con- 
jecture that he did so conjecture and from such conjecture arrive at 
knowledge that it was so ? In Midland Valley R. Co. v. Fulgham, 104 
C. C. A. 151, 181 Fed. 91, it is very pertinently said: 
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"Conjecture Is an nnsound and unjust foundatlon for a verdict. Jnries may 
not legally guess tlie money or property of one litigaut to another. Substan- 
tial évidence of tlie facts whieli constitute tlie cause of action * * * is 
Indispensable to tbe maintenance of a verdict sustaining it." 

But, second, the instruction is further erroneous in that it assinnes 
in effect that if one exécutes a plain, unambiguous contract to do work, 
abandons it upon the advice of one not a party to it, or in any way 
empowered to autliorize such abandonment, he nevertheless can re- 
cover damages from the party whom he has injured by such act of his 
unless the other promptly notifies him that he is in default. In other 
words, the injured party to a broken contract is estopped from deny- 
ing recovery of damages from him by the party breaking the contract 
unless he promptly notifies the latter of his wrongdoing. 

We can find no justification for this proposition imder the law of 
estoppel. That law holds an innocent person, under various circum- 
stances and conditions, protected from in jury when he has been misled 
to his injury by another who was inert and silent when, morally and in 
good conscience, he should hâve been active and outspoken, or who 
was active and outspoken vt'here he should hâve been inert and silent. 
This law is for the benefit of the innocent party deceived and misled. 
It cannot be invoked under any conditions by a wrongdoer to secure 
gain by way of damages, profits, or otherwise from the person he has 
wronged. 

It follows that the judgment must be reversed and the case re- 
manded, with directions to the court below to set aside the verdict and 
award a new trial. 

Reversed. 

WOODS, Circuit Jndge (dissenting). In this case there was a con- 
flict of évidence. The majority of the court are of opinion that the 
conflict is immaterial, and that in no view of the facts was there any 
issue for the jury. To this conclusion I am unable to assent. llie 
Eastern Cernent Gun Company made a contract on October 25, 1912, 
with the Western Maryland Railvvay Company to cover with gunite, 
a cernent préparation, certain exposed steel work ou its new round- 
house under construction at Hagerstown, Md. The work was to be 
begun within 2 days and completed vvithin 55 working days. The 
contract provided: 

"For the fallure to prosecute the work with an adéquate force for non- 
compliance with liis instructions in regard to the manner of execnting the 
work, or for any other omission or neglect of tlie reipiirements of this agree- 
nient and spécifications on the party of the first part, the said chief englneer 
inay, at his discrétion, déclare this contract, or any portion or section ein- 
liraced therein, forfeited, which déclaration and forfeiture shall exonerate tlie 
said Railway Company from any and ail obligations and llabilities arising 
under the contract the same as if this agreeineut had never beeti made; and 
the reserve percentage of 10 per cent, upon any worlc done by the party of 
the first part may be retained forever by the Railway Company. It is mutual- 
ly agreed and understood that the deci.'^ion of the chief engineer shall be 
final and eonelusive in any dispute which may arise between the X'ai'ties of 
the agreemeut relative to or touching the sauie." 
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The agreement also contained thèse provisions: 

"If it shall lie neeessary or expédient to stop th(î \york, or any portion of it, 
or tliut tlie forces employer! tliereon showld be diminlshed, the party of the 
second part .shall liave the right and power to stop said work, diminish said 
force, and the party of the first part shall hâve iio daim for damage by 
reason thereof. But the time herein specifled for the completiou of the 
work shall be extended for a period equal to that during which the work is 
suspended." 

This action is for damages for répudiation of the contract and pre- 
venting the plaintiff, the Cernent Company, f rom completing the work. 
The Cément Company began work, but found it vvas operating to its 
disadvantage because of the difficulty of keeping out of the way of 
contractors for other portions of the work, and the cold weather which 
prevented the placing of cément by the plaintiff's process. Under 
thèse conditions, according to the évidence on behalf of plaintiff, Mc- 
Causland, the assistant engineer of the railway company, in immédiate 
charge of the work at the roundhouse, agreed with the plaintiff on 
December 18, 1912, that it would be better to stop temporarily and ré- 
sume work in the spring. Pierce, the manager in charge of the cément 
work. testified that at the time plaintiff was ready, able, and willing to 
complète the work and could hâve done so within the time required 
by the contract. Jordan, who became manager of the work in the lat- 
ter part of the year 1912, testified that the company was ready, able, 
and willing to do the work in the spring ; and Warner, the président, 
testified that in March he gave notice to Pratt, the chief engineer of 
the Railway Company, of bis readiness to proceed. McCaiisland de- 
nied that he agreed for the work to be stopped and resumed in the 
spring, and he and Pratt testified that its progress was very unsat- 
isfactory. It was not disputed, however, that McCausland notified 
Pratt that the Cernent Company had stopped work with the inten- 
tion to résume in the spring, and that Pratt made no objection nor 
protest. He explained his failure to object or protest at the time by 
saying that he supposed the Cernent Company had already stopped 
and thereby broken the contract. He did not déclare the contract for- 
feited until March, 1913. There was testimony from both sides to the 
eft'ect that it would hâve been almost impossible for the Railway Com- 
pany to use the roundhouse for its engines, had they allowed the 
Cément Company to continue its work in the spring. On December 
20, 1912, the gênerai manager of the Cernent Company wrote to Pratt, 
setting forth the situation, indicating the company's intention to com- 
plète the work later, and asking for financial assistance. Afterwards 
other letters of the same purport were written by officers of the Ce- 
rnent Company to Pratt, as well as McCausland. The correspondence 
with McCausland admitted of the inference that he did not regard the 
contract relations of plaintiff and défendant ended by the suspension 
of the work. Pratt made no response to letters sent him on the sub- 
ject of later completion of the work or allowance of compensation for 
the labor and expenses incurred, until February 19, 1913, when he 
wrote : 

"Absence from the office and pressure of other matters has ijrevented my 
being able to make earller acknowledgment of your of the lOth inst. I hope 

231 F.— 40 
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to be able to comiminîeate wltli you at an early date, setting a time for a 
conférence on the matter referred to in your letter." 

On April 14, 1913, lie wrote as follows: 

"Keferring to your communications of Mardi 20tli and April 7tli, I liave 
to advise tliat in accordance wlth my statemeut to you when you called at 
the office sonie little time ago, tUe work at Ilagerstowu was iiot stoppée! on 
Instructions trom the Railway Company, but by your manager, Mr. Pearson, 
who, 1 understand from a statement of your représentative, was lumdling 
matters in a very uusatlsfactory luanner. The Kailway (,'onipany does not 
conslder that you hu\'e auy claim In connection wlth the Hagerstown work, 
but we are willlng to dlscuss wlth you your actual expendltures at that point." 

This statemeut is sufficient, without further narrative, to make clear 
the issues made by the testimony. The District Judge instructed the 
jury on behalf of the défendant that McCausland, the assistant engi- 
neer, could not bind the Railway Company by consent to the suspen- 
sion of work with the understanding that it was to be resumed in the 
spring. He refused instructions tendered by the défendant, which un- 
der the évidence would hâve required a verdict for the défendant, and 
gave at the request of the plaintiff the following instruction as the 
issue on which tlie verdict should dépend: 

"The plaintiff prays the court to Instruct the jury tliat if tliey find from 
the évidence that the plaintiff belleved in good falth that it had tlie, consent 
of tlie défendant to suspend the work on the Hagerstown roundhouse untU 
the following spring, and that the chlef engineer of the défendant knew that 
the iilaintifC so belleved, and shall further flnd that the défendant did not no- 
tify the plaintiff promptly that it was in default under the contract and that 
it would treat the contract as forfeited, and if the jury turtheri lind that 
the work reiiuired to be doue by the plaintiff could hâve beeii completed by it 
\vithln 55 working days from the time when tliree stalls of steel or the équiva- 
lent thereof were In place on the work, had the plaintiff beeu so promptly 
iiotltled, then thelr verdict shall be for the plaintiff."' 

Under tliese instructions the jury found a verdict for the plaintiff. 
Whether action or nonaction or mère silence will operate as estoppel 
dépends upon the facts of each case, under the application of some 
gênerai principles by which they are to be tested. Hère reliance is 
placed upon the silence of the chief engineer of the Railway Company 
when he was informed of the purpose of the Cément Company to sus- 
pend work temporarily and résume and complète the work in the 
spring. For the silence of the chief engineer to be available as estop- 
pel, the Cernent Company was under the burden of showing : (1) 
Such relationsliip between the parties as imposed the duty upon the 
chief engineer to speak to prevent loss ; (2) the misleading of the 
plaintiff to its damage by the silence of the chief engineer; (3) the 
expectation chargeable to the chief engineer that the plaintiff would 
probably be misled by his silence ; (4) facts indicating that a différent 
course of conduct would hâve been taken and the loss averted but for 
the silence of the chief engineer. Wiser v. Lawler, 189 U. S. 260, 23 
Sup. Ct. 624, 47 L. Ed. 802 ; Brinckerhoff v. Lansing, 4 Johns. Ch. (N. 
Y.) 64, 8 Am. Dec. 538 ; Bank v. Lee, 13 Pet. 107, 10 L. Ed. 81 ; 
Carminé v. Bowen, 104 Md. 204, 64 Atl. 934, 9 Ann. Cas. 1135; 
Eareckson v. Rogers, 112 Md. 160, 75 Atl. 513; CarroU v. Manganèse 
Co., 111 ]Md. 252, 73 Atl. 665. 
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The Suprême Court of Maryland thus states the principle in Car- 
mine V. Bowen, supra: 

"Where a person with actual or constructive knowledge of the facts In- 
duces another by his words or conduct to believe that lie acquiesces in or 
ratifies a transaction, or that he will ofCer no opposition thereto, and that 
other, in rellance ou such belief, alters his position, sueh person is estopped 
from repudiating the transaction to the other's préjudice." 



In Bigelow on Estoppel, 564, it is said: 



"A représentation in the nature of a négative of one's rights may, as we 
hâve seen, arise from, pure silence ; and from pure, but misleading, silence with 
knowledge, or passive conduct joined with a duty to speak, an estoppel wlll 
arise." 

From this statement of the évidence and the law it seems clear that 
thèse issues of fact were involved in the décision of the cause: (1) 
Did the assistant engineer in charge of the work consent that the work 
should be suspended and resumed and finished in the spring? (2) 
Did the chief engineer know, or should he hâve known from the télé- 
phone message sent him by McCausland, his assistant, from the let- 
ters to him, or from the circumstances, that the plaintiff believed Mc- 
Causland to be his représentative, and that as such he had authority 
to consent to the postponement of the completion of the work, and 
that he had done so? (3) Was the plaintiff misled by the silence of 
the chief engineer, and was it for that reason that it f ailed to complète 
the work within the time limit provided by the written contract? (4) If 
it was so misled, and the chief engineer did not intend to acquiesce 
in the postponement of the work until the spring, did justice and good 
conscience impose upon him the duty of notifying the plaintiff of his 
refusai to acquiesce in time for it to complète the work within the 
time limit? 

As to this last question it seems important to observe that on the 
issue of estoppel from conduct, in a law case, it is generally for the 
jury to décide, not only what the facts are, but also the issue whether 
under the facts as found the party against whom the estoppel is set 
up has so misled the other, party by his acts or omissions as to his légal 
rights, or as to his intention to assert them, that it would be unjust 
to allow him to avail himself ôf them. Maxwell v. Bay C. & B. Co., 
41 Mich. 453, 2 N. W. 639; Snow v. Hutchins, 160 Mass. 111, 35 
N. E. 315; Munroe v. Stanley, 220 Mass. 438, 107 N. E. 1012; Har- 
low V. Jaseph, 183 Mich. 500, 149 N. W. 1047; Tune v. Beeland, 131 
Ga. 528, 62 S. E. 976 ; Columbia & C. R. R. Co. v. Laurens Cotton 
Mills, 82 S. C. 24, 61 S. E. 1089, 62 S. E. 1119. 

There are some authorities which hold, on the contrary, that the 
question whether the inference of estoppel is to be drawn from ascer- 
tained facts is alwavs a question of law for the court. Amarillo Bank 
V. Sanborn (Tex. Civ. App.) 169 S. W. 1075; Pittsburg C. Co. v. 
West Side R. R. Co., 227 Pa. 90, 75 Atl. 1029; Holt v. New England 
T. & T. Co., 110 Me. 10, 85 Atl. 159. We cannot doubt, however, that 
where reasonable men might draw différent inf erences from the facts 
proved or admitted it is for the jury to draw the inference whether 
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acts, omissions, déclarations, or silence of one party are of siich char- 
acter as to influence the otlier party to do to his détriment what _he 
would not otherwise hâve done, and whether the person charged with 
the acts, omissions, déclarations, or silence ought in good conscience 
to bear the conséquences. It is not easy to see why the inference of es- 
toppel in a doubtful law case should be accepted or rejected by the 
court, and not the jury, any more than the like inference on the closely 
related questions of fraud and mistake. 

On this reasoning I think the District Judge was right in rejecting 
the defendant's request to charge, but I think he should hâve added 
the words, or thcir équivalent, wdiich we bave italicized, so that the in- 
struction would read as follows: 

If the jury fliul l'rom tlic évidence that the iiIaiiitifE helieved in good faith 
that it had the consent of the (h-feudant to .suspend the vvork on the Hagers- 
town roundhouse uiitil the followni,y .siii'ii).!,'. and that the cliief engineer of 
the defen(hiiit kiipw that the iilaintiff so helieved. and siuill fui'tlier flnd tliat 
tlie défendant did not notii'y tlie plaintilï promptiy that it was in default un- 
der tho eontract and that it would treat tlie contract as forfeited, and if the 
.jury further fitid that the work re<iuired to he done hy tlie plalntlff could atid 
ii'ould hâve been coiuiileted liy it witliin .55 working day.s from tlie time when 
three stalls of steel, or the efiuivalent tliereof. were in place on the work. 
had the plaintiff heen pronipfly notifled, (nul if thci/ /ind, further, that the 
liailwap Vomixniii, or its chief ctiuinccr, ought in, ju-itive and good coruciencc 
to hâve informcd the plaintiff that the work would not he acceptée ai a 
Jater date, then their verdict shall be for the plaintiff. 

I therefore concur in reversing the judgment, though I am unable 
to agrée to the reasoning or conclusion of the majority. 



r.EHIGH VALLEY R. CO. v. KILMER. 

(Circuit Court of Appeals, Second Circuit. Jlareh 14, 1916.) 

No. 202. 

1. Raileoads <S='o12(.'!) — Accidents at Crossi.xos— Xegi-igemce — Signais. 

Eveil if there is no statute requiring signais at liighway crossings, so 
as to inake the engineer's failure to sound tliein négligence per se, sucli 
failure is négligence, if ordinary care in the opération of trains requires 
that they be given. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 990 ; 0ec. Dig. 
®::=>;!12(3).] 

2. Railroads (S=>351(9) — Accidents at Crossing — ^Instructions — Signals — 

Speed. 

In an action for injuries to an automobile chauffeur at a railroad 
Crossing, a charge that it was the légal dut.y of the défendant to give 
sonie adéquate warning of the approach of tlie train to the crossing, and 
to run its train at sucli speed, and to hâve it under such control, and to 
give such warning as to avoid dolng unnecessary damage to those usiug, 
or about to use, the crossing, was correct. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 12011^ ; Dec. 
Dig. ©==351(9).] 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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8. Raileoads ©=330(3) — Accidents at Ceossinq — Contbibutobt Negu- 

GENCE. 

The failiire of an engineer to sound the whistle or bell on approaching 
a highway crosslng does not relieve the chauffeur from the necessity of 
taking oïdinary précaution for the safety of himself and his party. 

[Ed. Xote. — For other cases, see Eailroads, Cent. Dlg. § 1073; Dec. 
Dig. ©=p:J30(3).] 

4. Raileoads i©=:>335(5) — Accidents at Obossing — Conteibutobt Négligence 

— Proximate Cause. 

The failure of one about to cross a rallroad track to use due eare bars 
retovery, If siich négligence proximately contributed to the injury, but 
not otlierwise. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. § 1028; Dec 
Dig. <®=;i3;j(5).] 

5. Raileoads <S=3324(1) — Accidents at Ceossinq — Contbibutokt Negugence 

— "Due Cake." 

"Due care," required of one about to cross a railroad traclt, means or- 
dinary care, and implies the use of such watchfulness and précautions to 
avoid eouiing iuto danger as a person of ordinary prudence would use 
under the saine circumstances, in view of the danger to be avoided, but 
does not require the use of extraordinary care, or the exercise of the best 
judgment or the wisest précaution. 

[Kd. Note.— For other cases, see Eailroads, Cent Dig. §§ 1020, 1022, 
1023; Dec. Dig. €=324(1). 

For otlier définitions, see Words and Phrases, First and Second Séries, 
Due Care.] 

6. Eaïlboads <©=»334 — Accident at Cbossing — Conteibutobt Négligence 

— Aot in Pekil. 

A chauffeur, who is suddenly put In péril by the négligent approach of 
a railroad train to a highway crosslng, Is excusable If he made an unwlse 
décision as to what he should do. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dlg. § 1027 ; Dec. Dig. 
'®=»334.] 

7. Raileoads ®=3350(30) — Accidents at Ceossinq — Evidence— Contribu- 

TOET Négligence. 

In an action for Injuries to a chauffeur, whose automobile was struck 
by a train at a crossing, évidence held uot to shovy, as matter of law, 
that plalntlfC was contributorily négligent 

[Ed. Note. — For other cases, see Eailroads, Cent Dlg. § 1189 ; Dec. Dig. 
<S=>350(30).] 

8. Eaïlboads <®=>347(11) — Accident at Ceossinq — Conteibutobt Négli- 

gence — LOOKOUT HT OtHEES. 

In detemiiriing whether an employed chauffeur was négligent in ap- 
proaching a railroad crosslng, the fact that his employer was heside him, 
and was looking out for an approaching train, can be consldered. 

[Ed. Note.— For other cases, see Eailroads, Cent Dig. §§ 1134-1137; 
Dec. Dig. ®=>347(11).] 

9. Eaïlboads <®=»350(19) — Accidents at Ceossinq — Conteibutobt Négli- 

gence — Place and Time to Look. 

A chauffeur, approaching a highway crossing, who stopped and looked 
for an approaching train, Is not négligent, as matter of law, because he 
dld not stop and look at the précise place and thne where and when look- 
ing would hâve been of most advantage. 

[Ed. Note. — For other cases, see Eailroads, Cent Dlg. f 1173 ; Dec. Dlg 
«=»350(19).] 

Ward, Circuit Judge, dlssentlng. 



^=siFor other eues se* aame topic & KBY-NXJMBBR In ail Key-Numbered Digest* & InOaxw 
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In Error to the District Court of the United States for the North- 
ern District of New York. 

Action for personal injuries by Cari Kilmer against the Lehigh Val- 
ley Railroad Company. Judgment for plaintiff, and défendant briiigs 
error. Affirmed. 

Cobb, Cobb, McAUister & Feinberg, of Ithaca (Riley H. Heath, of 
Ithaca, of counsel), for plaintiff in error. 

Hiscock, Doheny, Williams & Cowie, of S3'racuse, for défendant in 
error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is an action to recover for injuries 
sustained by the plaintiff below in attempting to cross in an automobile 
the tracks of the défendant company at what is known as the Swarth- 
out Crossing, near Valois, N. Y. The automobile was struck by a 
locomotive drawing a passenger train. The plaintiff was acting at 
the time as chauffeur for an automobihng party including three other 
persons: Edgar A. Emens, who is professer of Greek in Syracuse 
University, his wife, and his sister. The two latter persons received 
injuries from which they died. Professer Emens and the plaintiff 
were injured. 

At the time of the accident the party was riding in an Oldsmobile, 
on August 28, 1910. The plaintiff had driven the automobile for about 
four months, and before that had driven cars for about two years. 
The party had been to Fayette, and gone from there, by way of 
Geneva, to Penn Yan. They left the latter place at 2 o'clock in the 
afternoon on their way back to Fayette, and the accident occurred 
about 5 o'clock that afternoon. The rear curtain of the automobile was 
down and the side curtains were off. 

The plaintiff had the kneecap of his left knee torn off, and the lig- 
aments were torn loose from the knee and ankle of his leg; the left 
ankle was strained and wrenched, and the flesh and skin were torn 
off to the bone on his left shin; the bones of the left lower leg 
were splintered and bruised ; and for a considérable period he was 
deprived of the use of his ankle and knee. At tlie trial, almost three 
years after the accident, he testified that he was unable "to do hardly 
anything, only sit around ; I cannot use it any in doing hard work : 
I can't lift anything, only to stand on my right foot alone." He said 
he was unable to run, and that he could walk slowly without limping, 
but that he limped badly if he walked above a moderate gait. Three 
times since the accident the kneecap had slipped out of place, had 
sHd out bad enough to let the knee water off the joint. "On each of 
those three occasions, when the cap bas been dislocated enough to 
flow the water, it has swollen until it filled my trouser leg very nearly. 
I wear bandages on it yet." He also testified that his knee pained him 
ail the while. The surgeon and physician who treated him testiiied 
that when he first saw his knee it was twice the normal size ; that he 
thought his condition at the time of the trial was a permanent one, 
and that any strain like heavy lifting or pushing was liable to throw 
the kneecap out, and that running or fast walking was Hable to hâve 
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the same effect; that the condition of his knee would grovv worse as 
he got older ; that he thought it would be necessary for him to wear 
bandages in order to obtain any use of it during the rest of his life. 
The jury found a verdict in his favor for $5,000. 

[1] It is not necessary for us to consider at any length the négli- 
gence of défendant. The plaintiiï proved that the engine gave no 
signal by bell or whistle until it gave the danger signal, two short 
blasts and two long ones, given just before or just as the engine struck 
the automobile. There were eight compétent and disinterested wit- 
nesses, farmers and résidents of the neighborhood, who testified pos- 
itively that no bell rang and no whistle blew until the danger signal 
sounded. In addition a number of witnesses stated that they heard 
no bell or whistle. The évidence to the contrary given by the engineer 
and fîreman and others evidently did not impress the jury. 

In almost every state it is made by statute the duty of an engineer, 
in approaching a crossing, to sound his whistle, or ring his bell, or 
both. Where the statute imposes the duty, the f ailure to comply with 
it is négligence per se. Unless the duty is imposed by statute, the 
failure to give such signais is not as matter of law a neglect of duty. 
Jn such a case the failure to give the signais would be a question of 
fact for the jury to décide whether, under the circumstances, the omis- 
sion amounted to a failure to exercise due care. In New York the 
General Railroad Act of 1850 made a railroad company liable for ail 
damages sustained by the failure of an engineer to ring the bell or 
sound the whistle upon approaching a highway crossing. In 1886 the 
prier act was repealed. In a case which came before the Court of Ap- 
peals in 1892 the court, referring to this matter in V'andewater v. New 
York & New England Railroad Co., 135 N. Y. 583, 588, 32 N. E. 
636, 637 (18 L. R. A. 771), said: 

"Of course, the eompanies stiU owe a dut.v to tlie public at such crosslngs, 
as elsewhere. Tlie duty is to run their trains witli tare and caution, and wlieu 
they cross such roads it may well be that the failure to give due warnlng by 
whistle or bell, or in some other way, would be held, under ail the circum- 
stances, to be a failure to mnnage and run their train with proper care and 
caution, for which they would he liable to a party injured, if otherwise enti- 
tled to recovGr. Kven when coinpelled by statute to niake such signais, it is 
not necessarlly a défense in ail cases to prove tlmt they were made. The mak- 
ing of the signais is the least the company can do, and in a given case It mlght 
not be enouali." Harty v. Railroad, 42 N. Y. 468; Thompson v. Central ïlud- 
son R. R. Co., 110 X. Y. G?À\, 17 N. E. 690. 

[2,3] In the case at bar the trial judge instructed the Jury as fol- 
lows : 

"In determining vvliether the df'Cendant raihvay company was négligent or 
not, you must reuiember that it was the légal duty of the défendant to give 
some adéquate or suitable warniiig of the approach of the train in question to 
the Swarthout crossing, where the accident oecurred. and that at a suitable dis- 
tance therefrom to give warning. As to tlie sfieed of the train, it was the duty 
of the défendant to run the same at such a rate of speed, and to hâve this 
train under such control, and to give such warnings in approaching the high- 
way crossing, as to avoid doing mmecessary damage to those lawfully and 
properly using the same or «bout to use the same." 

We find no error in the instruction in this particular, and the ver- 
dict has established the fact that the défendant was négligent. The 
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failure oî the eiigineer to sound the whistle or ring the bell did nol 
relieve the plaintiff from the necessity of taking ordinary précautions 
for his and his i)arty's safety. The neghgence of the defendant's 
employés would not excuse his négligence. Schofield v. Chicago, Mil- 
waukee & St. Paul Ry. Co., 114 U. S. 615, 618, S Sup. Ct. 1125, 29 [.. 
Ed. 224 (1885). 

[4, 5] The failure of one abont to cross a railroad track to use due 
care deprives him of his right to recover damages, if such négligence 
proximately contributed to the injury, but not otherwise. Shearman 
& Redfield on Négligence (6th Ed.) vol. 2, § 472. Due care in thèse 
cases means ordinary care. It implies the use of such watchfulness and 
précautions to avoid coming into danger as a person of ordinary pru- 
dence would use under the same circumstances in view of the danger 
to be avoided. But no greater care than that is required. Totten v. 
l'hipps, 52 N. Y. 354; Davis v. Concord, etc., R. R. Co., 68 N. H. 
247, 44 Atl. 388. A person is not bound to use extraordinary care or 
to exercise the best judgment or to use the wisest précaution. Lent 
V. N. y. Central, etc., R. Co., 120 N. Y. 467, 24 N. E. 653. 

[S] This brings us to inquire whether the plaintifï exercised the 
care which the law re(]uired him to exercise. What the plaintiff did 
after be got upon the track is not a matter of controlling importance. 
In such a case as that in which the plaintiff then found himself sud- 
denly put in péril, he is excusable if be made an unwlse décision as to 
what he should do. The rule on this phase of the matter is correctly 
laid down in Shearman & Redfield (6th Ed.) vol. 1, § 85a, where it 
is said : 

"If «ne is plaeed by the iieuliseiice of aiiotlipr In siieli a position that ho is 
eonipelled to choose instantl.v, lu the face of ^T.-ive and apparent péril, be- 
tween two hazards, and he make.s sucli a choice as a jierson of ordinary pru- 
dence placed In such a position niljjlit nialce, tlie fact tliat, if he had choseu 
the otlier liazard, he would hâve eseaped lujui-y, is of no importance. 10\-eii 
if, in bewildernient, he rnns dlrectly into the very danger which he fears, ho 
is not at fanlt. ïhe confusion of niind caused by sneli neslisenee is part of 
the injury inflicted by tl]e uegllseiit person, and he niust bear its eonse- 
(|uenees." 

[7] What the plaintiff did or did not do before he got upon the 
track is of greatest importance; and this brings us to inquire whether 
he exercised the care which the law re(|uired him to exercise before he 
attempted to cross the defendant's tracks. I^id he approach the cross- 
ing with prudence and care and with sensés alert to the possibilitv of 
approaching danger? Tolman v. S. B. & N. Y. R. Co., 98 N. Y. 202, 
50 Am. Rep. 6^9. 

The plaintiff knew for a distance of half a mile south of the cross- 
ing that he was approaching it. When he was about 825 feet from it 
he shut oft' the povver and let his automobile coast to a point in the 
vicinity of the Swarthout hitching block, where he brought his car, 
as he testified, to a full stop. This was at a point 146 feet from the 
tirst rail of the west-bound track. He then looked both ways along the 
tracks, and, seeing no sign of a train, started towards the crossing 
and continued to look as well as he could, both ways, until he got on 
the crossing and saw the engine approaching him from about 200 feet 
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away. He heard no sound of the engine before he saw ît. At that 
time his seat in the automobile was right over the first track. He then 
opened up the throttle of his machine just as wide as he dared to in 
an effort to get across ahead of the train, because, he said, he knew 
he couldn't stop to clear it. The locomotive hit the rear end of the 
automobile and threw it from the track, smashing it pretty well to 
pièces. 

The plaintiff testified that before he approached the crossing and 
when he stopped his car to look and listen as above stated, there was 
à pear orchard between him and the railroad track, and that as he 
looked to the south he could see the line of the rails for a little ways 
and the pear orchard, and that he looked as far as he could and "took 
a good look" ; that before he got to the tracks he looked toward them 
severa! times. He was asked, "Will you swear you looked during the 
last 50 feet before you got to this railroad crossing and before you saw 
the train when you were on the crossing?" To which he answered, 
"Yes ; I did." And he added, "I am positive I did." He was asked, 
"How far did you look?" He repHed, "I looked the bestt I was able 
to in the car — looked back south as far as I could see." 

Professor Emens who sat beside him in the automobile testified that 
the automobile had been running at a speed of 12 or 14 miles an hour, 
but when they reached the Swarthout block they slowed down to 5 or 
6 miles an hour; that he was looking and listening; that just before 
ascending the grade to the tracks he looked up and down the tracks 
and said to the plaintiff, "It looks as if everything were ail right," and 
they proceeded up the grade, and as the rear wheels of their car passed 
the first rail he saw the train coming on the other track at a distance 
of perhaps: 300 feet ; that that was the first sight he had caught of it ; 
that before that time the train had not whistled; that he had looked 
the best he could, and was looking ail the time; that he remembered 
that the automobile slowed down as it approached the crossing, but 
whether it stopped or not he could not be sure; that the top of the 
automobile interfered somewhat with his view, the highway being 
somewhat lower than the railroad tracks, but that he looked the best 
he could ; that he had a clear view down the track, but his view in the 
other direction was obstructed and confusing because of the pear 
orchard and the cattle guards. He was asked : 

"Now, Professer, how many tImes do you recollect looking? A. I recoUect 
looking twice before the final look, and then before that I remember looking, 
and perhaps I mlght say looking continuously. Q. First one way and then 
the other. And you had your mind on the question that there was a cross- 
ing there? A. Absolutely. Q. And on the possibllity of a train approaching? 
A. I did. Q. And did you see or hear that train before you saw it at the time 
you hâve descrlbed, about 300 feet away, after your car was up at the tracks? 
A. I did not." 

[8] As the plaintiff was employed by the Professor, the fact that 
he was riding by the side of the plaintiff and was looking out for the 
train is a circumstance to be considered in judging the plaintiff's con- 
duct on the subject of the latter's négligence. Mr. Emens testified that 
his view was obstructed and confusing, owing to the pear orchard and 
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cattle guards between the highway and the track. The plaintiff also 
refers in his testimony to the pear orchard. Coleman testified : 

■'Well, there was places that yon could see ; but you would hâve to get, we!l, 
vfiry near opposite Swarthout's hai-n hefore you eoulrl see through, on account 
of bnOdings this side of tho crossing tiiere — Mr. Predmore's ; then, if you Imp- 
pen to know just where to look, you could see flear to the curve." 

Another witness, Smith, testifàed : 

"I can't say positively whether there is any place where you ean -see dowii 
the track while you are west of the pear orchard. My ret'ollettiou is that you 
couldn't ; I thlnk the photographs show that you couldn't." 

lie also testified: 

"I hâve been familiar with this crossiug ever since the railroad was built. 
As you corne from the south .coing north on tliat road there is an orchard and 
trees on the south side of that east and west road, and it hldes your view till 
you get very near Mr. Swarthoiifs ; and then, there is one place right in front 
of Mr. Swarthout's hloek where I always look ; tliere you can see clean to the 
curve; and that is nlwut, as they said hère yesterday, about 125 feet; I 
should .ludge it was about 125 feet from the crossing. That is the location of 
Mr. Swarthout's steppiiig stone, or SwarUiout's block. Tliere is one plac(? 
right there you can see very distinctly clean to the curve. As you approacli 
along the road before you cmne to Mr. Swarthout's biook you cannot see very 
distinctly. This was so at tlic time of the accident." 

The défendant, however, claims. that if plaintiff had stopped and 
looked as he said he did, he would hâve had an unobstructed view of 
the tracks ; and that, if by chance he stopped his car at a place where 
he could not see 30 feet down the ti'ack, it was his duty to continue ta 
take observations and to refrain from going on the track until he 
reached a point where hc could see and détermine that it was safe for 
him to proceed. 

One of the plaintifï's witnes.ses was asked : 

"Q. Now did you make a mark at a place 120 feet soutliwest of tlie cross- 
nig ou the liighway and look from there sontherly toward the curve in the 
railroad tracks? A. That is from the first rail or from — from the east-bound 
track from the west. Q. Whero was that point? A. That 120 feet? Q. Yes. 
A. From tho west rail of the west-bound track, the center of the l)eaten high- 
way. Q. From the first rail of the west-bound track? A. Tes, sir. Q. And 
where were you when yon made that observation? A. Why, I was 120 feet — 
Q. Were you in your huggy I mean? A. Why, I was, and also when I was 
standing at différent times. Q. Now how far south down the railroad track 
could you see from that point? A. I could see way up around the curve a 
little ; three-quarters of a mile anyway. Q. Tou could see partly around the- 
curve? A. Yes, sir. Q. And from that point up to the rails of the railroad 
track, the crossing there, did you from that point to point make observations 
from >'our huggy — while sitting in your buggy and while standing in the road, 
as to the view you had soutUerly ûovm the railroad track? A. Yes, sir. Q. 
What did you tind? A. Didn't finrt anything. Q. Find anything to obstruct 
your view? A. Nothing. Q. And those observations were made by you wheu 
the' conditions were the same as at the accident? A. I should think they 
w-ould he the same. Q. And from a point where you were either standing or 
driving on the traveled portion of the highway going north? A. Yes, sir. Q, 
At any point on the 120 feet was there any obstruction to an oncoming train 
from the south ? A. I don't think there is. Q, And did you actually see trains 
coming at différent occasions? A. I hâve. I hâve actually seen trains down 
as far ws that curve ; that is the englne, the flrst coach, from thèse varlous 
points 120 f-eet from the west rail of the west-bound track." 
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The question upon which this case must turn is whether upon the 
évidence the court was justified in leaving the question of contributory 
négligence to the jury, or whether the court should hâve decided that 
the évidence disclosed contributory négligence as a matter of law. If 
the plaintiff had an unobstructed vievv of the track, and might hâve 
seen the train if he had looked, and nevertheless went upon the track 
just as the train got to the crossing, he was guilty of contributory nég- 
ligence as a matter of law, and is not entitled to recover. 

[9] The record convinces us that between the Swarthout block, 
where the plaintiff stopped to look and listen, and the crossing where 
the collision occurred there were places where the plaintiff might hâve 
obtained an unobstructed view of the track for a considérable distance. 
But it does not necessarily follow as a rule of law that he is remediless 
because he did not look at the précise place and time when and where 
lookiiig would hâve been of the most advantage. Rodrian v. N. Y., 
N. H. & H. R. R. Co., 125 N. Y. 526, 26 N. E. 741 (1891). The court 
below left the question of contributory négligence to the jury. The 
court in its charge said : 

"This court is of the oi)iiiioii that a person drlviii;? an automobile, a strang- 
cr to tlie locality, wlio upproaelies a railroad crossing and stops, or substau- 
tially stops, at a point 145 or 150 feet from tiie aetual crossing, being less 
lliau 50 feet in a direct line fi-om sucli traclis, and loolcs and listens, exercising 
«lue and reasonable and orrtiuarx- cure in so doing, hears no train and no sig- 
nal, and no signal is given, and who then proceeds at reasonable speed, con- 
Tinuing to look and listen and who neither sees or hears the approaching train 
which is coming nearly liead ou behiud lilni on a downgrade, gliding or float- 
ing at from 40 to 60 miles per hour, without sounding bell or whistle, is not 
necessarily guilty of contributory négligence in not again stopping or in fail- 
ing to see or liear the approaching train." 

In our opinion the court was justified in reaching the conclusion it 
■did. The question under ail the circumstances was a proper one for 
the jury. The plaintiff stopped, looked, and listened if he told the 
truth, and whether he told the truth was for the jury. The question 
whether he exercised as much care in looking and listening as he should 
hâve done was also for the jury. The question whether, having stop- 
ped and looked and listened 145 feet from the crossing without seeing 
■or hearing anything, ordinary care and prudence required him to stop 
again before going upon the tracks. and whether he could hâve been 
in the exercise of due care in looking and listening, when he neither 
saw nor heard this train until he got upon the track, were under ail 
the circumstances questions of fact for the jury. 

Judgment affirmed. 

WARD, Circuit Judge (dissenting). As the défendant did not dis- 
pute its liability in this court, and the amount of the verdict is not a 
subject of review, the only question in the case is whether the plaintiff 
was guilty of contributory négligence. He employed an engineer to 
take measurements on the ground, who testified that at a point 146 
feet south of the track on which the train was approaching there is an 
unobstructed view to the curve, that is, about 3,498 feet from the 
-crossing, and at a point 100 feet south an unobstructed view for 3,380 
feet. Such obstructions as were spoken of, as, for instance, fences. 
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cattle guards, telegraph pôles, interfered no more with the plaiiitiff s 
vision than would a balloon or a bird flying in the air. Giving the 
train 60 miles and the car 8 miles an hour, which are the higliest speeds 
testified to, the train would move 88 feet and the car nearly 12 feet 
a second ; in other words, at a point 146 feet south of the place of col- 
lision one could see the train approaching about 1,520 feet avvay, and 
one who started from that point, as the plaintiff says he did, would 
at 8 miles an hour arrive at it in 15 seconds, with the train in full view 
all the time. The plaintifï testified he stopped at the 146-foot point, 
looked, and did not see the train, and then started up and looked, and 
did not see it imtil the train was within 200 feet. Tliis testimony can- 
not be believed. If he had looked, he must hâve seen it in time to 
avoid the coUisrion, because he said he could stop his car in 6 feet. 

I think the plaintifif was guilty of contributory négligence as matter 
of law and that a verdict should bave been directed for the défendant. 
Dolfini V. Erie R. R. Co., 178 N. Y. 1, 70 N. E. 68; Northern Pacific 
Railroad Cos. v. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 
1014. 



LKIIIGII VALLEY R. CO. r. EMEXS. 
(Circuit Court of Appeals, Second Circuit. Mardi 14, 1916.) 

No. 200. 

RAILROAD.S <g=3.'',.50(:10l — ACOIDEMTS AT CllOSSING— CoXTBlBUTORT NEGLIGENCE 

— Pasrbn(;er in Automobile. 

A woman ridlns in the back seat of an automobile, with lier Inisband 
and an e.ti)(>rienced chauffeur on the front seat, wlio stopped 140 feet 
from a railroad crossiui; to look, but failed to discover the api>roach of 
a train which sounded no signais, is not eontributorily négligent as 
matter of law because sUe did not insist that her husband and the chauf- 
feur (lo more than they did to discover the train, when the chauffeur liad 
been lield not eontributorily négligent as matter of law. 

[Ed. Xote. — For other cases, see Railroads, Cent. Dig. § 1189; Dec. Dlg. 
<S==ï3;jO«0).] 

In Error to the District Court of the United States for the North- 
ern District of New York. 

Action by Edgar A. Emens, as exécuter of the last will and testa- 
ment of Jessie S. Emens, against the Lehigh Valley Railroad Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Cobb, Cobb, McAllister & Feinberg, of Ithaca (Riley H. Heath, of 
Ithaca, of counsel), for plaintiff in error. 

Hiscock, Doheny, Williams & Cowie, of Syracuse, for défendant in 
error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is an action brought by the plaintiff 
below as the executor of the last will and testament of Jessie S. Emens, 
deceased, to recover damages for causing her death. The action is 

Ô^ssFor other cases see sarae topic & KEY-NUMBBK In ail Key-Numbered Digests & Indexes 
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based upon the New York statute which authorizes a personal repré- 
sentative to maintain an action under the circumstances and for the 
purposes therein specified. The deceased was one of an automobile 
party of four. Her husband and the chauffeur sat in the front seat, 
and the deceased and her sister-in-law sat in the rear seat. The auto- 
mobile was driven in front of one of defendant's passenger trains on 
August 28, 1910, at Swarthout crossing, east of Valois, N. Y. 

The question upon which this case must be dec^ded is whether the 
deceased was guilty of contributory négligence as matter of law. The 
court submitted the question as one of fact to the jury. The coun- 
sel insists that the undisputed testimony shows that there was a 
clear view within the distance of 146 feet from the crossing and that 
the plaintiff's testatrix did absolutely nothing to stop the chauffeur 
from driving in front of the train. The testimony shows she said 
nothing until the automobile was on the track and the train was seen 
200 feet away. She then just spoke his name. What she did before 
that, if anything, does not appear. The chauffeur testified that he had 
not noticed "what the ladies were doing in the back seat as we ap- 
proached this crossing. I only know that they were there." The back 
curtain of the automobile was down. What the testatrix did in the 
way of looking or listening, if anything, is not disclosed. 

The circumstances connected with this collision are somewhat fully 
set forth in our opinion in Lehigh Valley Railroad Co. v. Kilmer, 231 

Fed. 628, C. C. A. , recently decided in this court, and need not 

now be restated hère. In that action the chauffeur of this automobile 
party sued to recover for the injuries inflicted upon him in this colli- 
sion. We held in that case that the question whether the plaintiff was 
guilty of contributory négligence under the circumstances disclosed by 
the record was a question for the jury. We think that our décision 
in that case rules this, and that it was for the jury to say whether the 
plaintiff's testatrix was guilty of contributory négligence. 

This court cannot say that a woman riding in the back seat of an 
automobile, with her husband and an experienced chauffeur sitting on 
the front seat, and who sto]3]3ed and looked and listened at a point 
146 feet from the crossing, and who failed to discover an approaching 
train, which sounded no whistle and rang no bell, was guilty of con- 
tributory négligence as a matter of law because she did not insist on 
the husband or chauffeur doing more than they actually did, when 
what the chauft'eur did bas been held not to be, as matter of law, con- 
tributory négligence. 

Varions assignments of error bave been brought to our attention 
respecting the admission of évidence and the charge of the trial judge. 
We do not find it necessary to consider them in détail. If any errors 
were committed, they were not sufficiently serions to justify the court 
in sending the case back for another trial. 

Judgment affirmed. 
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LEHIGH VALLEY R. CO. v. EMRNS. 
(Circuit Court of Appeals, Second Circuit. Mardi 14, lOlC.) 

No. 201. 

In Error to tlie District Court of tlie United States for the Nortliern Dis- 
trict of New Yorlî. 

Action by Edgar A. Emens, as executor of tlie last will and testament of 
Martha E. Emens, deceased, against tlie Leliigh Valley Kailroad Company. 
Jndguient for plaintiff. and défendant briiigs error. Aflirmed. 

Oobb, Cobb, McAllister & Feinborg, of Itliaca (Riley H. Heatli, of Ithaca, of 
<'Ounsel), for plaintiff in error. 

Hiscock, Dolieny, Williams & Covvie, of Syracuse, for défendant In error. 

Before COXE, AVARI>, and ROGERS, Circuit Jndges. 

ROGERS, Circuit .Tudge. Tliis is a collision case, and tlie action is brought 
to recover for the deatli of tlie plaintlfÊ's testatrix, occasioued by defendant's 
négligence. At tlie tline tlie collusion occurred the deceased was riding in an 
automobile. Slie was sitting on the back seat at the tlme of the accident in 
the Company of lier sister-in-law. The circumstances attending the collision 
appear in the cases of Lehigli Valley Railroad Co. v. Kilmer, 2B1 Fed. 62S. 

— C. C. A. , and Leliigli Valley Railroad Co. v. Emeus, 231 Fed. 636, 

C. C. A. , recently decided in this court, and the principles thereln an- 

nounced goveni this case. 

Judgment afflruied. 



HLSÏORICAL PUB. CO. v. .JONES BROS. PUB. CO. et al.* 

JONES BROS. PUB. CO. et al. v. HISTORICAL PUB. 00. 

(Circuit Court of Appeals, ïliird Circuit. April 28, 1916.) 

Nos. 2071, 207C. 

î. APPEAL and ERKOK iSi::3T1(.3) — RlGIIT OF ReVIEW — INTEBLOCCTOEY DeCREE. 

Under .Tudlcial Code (Act Mlarch 3, 1911, c. 231) § 129, 36 Stat. 1134 
(Comp. St. 1913, S 11"-1), autliori>iiiig an appeal from an interlocutory 
decree granting or refusing an injunction, couiplainaut, lu a suit to re- 
straln the infriiigement of two copyrights, can appeal from a dismlssal 
of his bill as to oiie copyright. 

[Ed. Note. — For otber cases, see Api^eal and ]<^rror, Cent. Dig. §§' 393- 
:!9S; r>ec. Dig. «S^^TllS).] 

2. COPYRIOJir.S ©=>.S0 — I.N'FRINOEMENT IN.IUXCTION OWXERSIIIP OF COPY- 
RIGHT. 

In a suit to restrain the infriiigement of a copyright and for damages, 
where the bill allcged and the aiiswer adinitte<l that the conijilainant was 
the owner of the copyriglit at the tinie of Hllng his bill, and tliere was 
évidence that défendant was tlieii threateuing an infriiigement, complain- 
ant is entitled to an injunction, though tliere was uo évidence that lie liad 
owned tlie copyright at the time of the previous infringeinent, so that he 
<;ould Ilot recover damages for such infringemeut, since restraining the 
future conimission of injurions acts is one of the objects of au injunc- 
tion. 

[Ed. Note.— -For other cases, see Copyriglits, C'eut. Dig. §§ 79, 80; Dec. 
Dig. ©=86.] 

<Ë=)For otber cases see aame topic & KEY-NUMBER lu ail Key-Numbered Digests & lade.iies 
• For opinion on reargument, see 2,'il Fed. 784, — C. C. A. — 
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3. PLEADING ©=36(3) ADMIS9I0^f BT PlEADINGS — CONCLUSIVENESS. 

Wliere tlie answer expressly admitted complalnant's title to thc copy- 
right, défendant cannot attack such title at thc hearing. 

[Ed. Note.— For otlier cases, see Pleadlng, Cent. Dig. § 82 ; Dec. Dig. 

<S=>36(3).] 

4. Copyrights ©=>48 — Infkingement — Licenses — Evidence. 

Oral évidence of a written license, whieli was not produced and not 
satisfactorily accounted for, to use copyrighted matter, can be disre- 
garded in a suit for infringement, wliere the complainant, who was the 
alleged licensor, was not tbe owner of the copyright at the date the li- 
cense was claimed to hâve been given, and its right to give such license 
was not explained. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 46 ; Dec. Dig. 
©=348.] 

5. Copyrights ©=86 — Infringement — Injunction — Scope. 

Where only one part of a single-volume publication and two volume.s 
of a six-volume publication were shown to infringe complalnant's copy- 
right, and those parts can be separated from the rest, an injunction 
against infringement should be limited to the infringing parts. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 79, 80; Dec. 
Dig. ©=86.] 

6. Copyrights ©=76 — Infringement — Parties — Agreement to Buy. 

An agreement whereby the owner of the copyright agreed to sell and 
the other party agreed to buy the copyright, the sale to be executed near- 
ly two years thereafter upon the buyer maklng a certain payment, vest^ 
an équitable title to the copyright in the buyer, which gives it sufficient 
interest in a bill by the seller and the buyer to restrain the infringenieut. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 68 ; Dec. Dig. 
©=76.] 

7. Appeal and Erbor ©=187(2) — Questions Reviewable — Misjoinder. 

Where no question of misjoinder was raised by the pleadlng, it caunot 
be raised on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § llSô ; 
Dec. Dig. ©=187(2) ; Parties, Cent. Dig. § 167.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit by the Jones Brothers PubHshing Company and another against 
the Historical Publishing Company for an injunction to restrain the in- 
fringement of two copyrights. Injunction granted as to one coj^yright. 
and denied as to the other, and both parties appeal. Reversed and 
remanded on complainant's appeal, with directions to issue an injunc- 
tion, and modified and affirmed on defendant's appeal. 

The following is the opinion of Thompson, District Judge, in the 
court below on final hearing : 

The blll charges infringement by the défendant of copyrights for two books, 
one entitled "Hlstory of the TJnited States, Prepared Espetially for Schools 
on a New and Comprehensive Plan, Embracing the F'eatures of Lyman's His- 
torical Chart, by John Clark Rldpath, A. M.," and the other entitled "Colum- 
bus and Columbla." The latter is alleged to contaln matter contained in the 
former, together with new and original matter of which James G. Blaine, 
James W. Buel, John Clark Bidpath, and Benjamin Butterworth were the 
authors. 

It is found from the évidence and averments in the bill admitted in the 
answer that the flrst-named book, hereafter, for convenience, designated "Rid- 
path's School Hlstory," was entered for copyright In the office of the Librarlan 

®3>For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexe» 
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of Congress on December 5, 1S74, in the naine of John T. Jones, as proprietor 
by asslgnment froui the autlior. John T. Jones, on December 1, 1884, sokl 
and assignée! the copyriglit to Van Antworp, Bragg & Co., who afterwards, on 
November 20, 1890, sold and assigned it to tlie American Boolc Company. John 
Clarli Ridpatb, author of Eidpatli's Sehool History, died on July 31, 1900. 
leaving a vvidow, Roxana B. Ridpatb, who in tlie year 1902, and within (i 
months before the expiration of the original tenu of copyright, duly obtained 
the copyright for a further term of 14 years. ïlie rights of Roxana Ridi«ith, 
together wltli whatever rights were in tlie American Boolv Company, were ac- 
quired by assignment by the Jones Bros. Publisliing Company, one of the plain- 
tiffs, upon a date, not set forth in the bill nor proved in the case, prior to Au- 
gust 15, 1913, the date of the filing of the blll. At that time the plaintift 
Jones Bros, l'nblishiug Company, had the sole riglit and liberty of printing, 
reprinting, publisliing, completing, copying, and vending Ridpath's School His- 
tory. 

In 1892 the second bool;, "Columbus and Columliia" was publislied and cojxv- 
right was duly obtained on 5Iarch 7, 1S92, by H. S. Smith. In 1896 H. S. 
Smith, then cotulucting a publisliing business under tlie name of Historieal 
Publishing Company, failed in business and assigned the copyright to Alex- 
ander Balfmir, by whom it was assigned to Charles R. Graham, Thomas Simp- 
son, and John i). Avil, and by them assigned to the défendant, the Historieal 
Publlshing Company. On Febninry 3, 1912, the Historieal l'nblisliing Com- 
pany iu considération of .$1,000 sold and assigned to the Review of Bf^views 
Company by a writtcn instrument: 

"(1) Ail of the right title, aud interest of said Historieal Publlshing Com- 
pany and ail its liubiishing rights aud copyright or any interest in any of 
the foregoing in or to or iu connection with the foUowing described books, to 
wit ; 

"CoUmibus and Columbia : Copyrighted 1892, by II. S. Smith aud published 
li.v the Historieal Publisliing Coniiiaiiy. 

"People's Hisfory of the United States: Copyriglitcd Aprll 15, 1895, by II. S. 
Smith (20,7.j2-A--2). 

"Ridpath's History of the United States : One-volume édition, published by 
Historieal l'ublishing C-ompany in 1902 and 1901!, copyrighted by E. J. Stauley. 

"Same: One-volume édition, published by Historieal Publlshing Company 
and coityrighted by C R. tîrahani, 1902. 

"(2) The electrotyiie iilates from which the last édition of said Ridpath's 
History of the L'nited States, above referred to. to wit, the édition copyrighted 
by , was published by said Historieal Publisliing Company." 

On October 25, 1012, an agreemeiit of sale was entered into between the Re- 
view of Reviews Company and tlie Jones Bros. Publlshing Company, coplain- 
tiffs, whereby the Review of Reviews Company agreed to sell and the Jones Bros. 
Publisliing Company agreed to purchase, inter alla, the copyright in the book 
"Coluuibus and ('olumbia," the sale to be executed Septeniber 1, 1914, upon 
payment by the vendee of $2,500. lu the agreemeiit of sale was Included the 
electrotype plates from which tlie last édition of Ridpath's History of the 
United States was published by the Historieal Pnblishing Compan.y, which 
plates had lîeen sold to the Review of Reviews Company by the instrument of 
wrlting of Februar,y 3, 1912. In considération of the agreement of sale, the 
Review of Reviews Company agreed that it would not publlsh the worlv nor 
make use of it prior to September 1, 1914, but would permit Jones Bros. l'ub- 
lishing Company to bring suit in the name of the Review of Keviews Company 
to prevent any publication of the work. Tlie agreement of sale betvreen the 
coplaintiffs was extended by the iiarties to the agreement for a period of 30 
days after September 1, 1914, and thereafter for a period covering the month 
of January, 1915, and was therefore existing at the tiuie of the hearing. On 
February 8, 1912, the Review of Reviews Company wrote the foUowing letter 
to the Historieal l'ublishing Company : 

"February 8, 1912. 

"Historieal Publlshing Company, Philadelphia, Pa. — Gentlemen : Since the 
publication rights and the copyright of Ridpath's History of the United States, 
orlginally copyrighted by H. S. Smith iu 1892, as 'Columbus aud Columbia,' 
hâve now passed to the Review of Reviews, it is necessary to hâve an a,gree- 
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ment between us in regard to the use of part of this History in your American 
Référence Library. 

"We tlierefore consent to the continuation of your use of so mucli of tliis 
hlstorical matter as is novv incorporated in tlie American Référence Library 
witliout considération to tlie Ke^iew of Keviews. It must be understood, liow- 
ever, tliat no i)art of the text of this work niay be used by you for any other 
purpose, and that this license is not exclusive in any way, and is for the beneflt 
of your Company and its corporate snccessor or sueeessors in the publication 
of the American Référence Library, and is not assignable. 

"It is turthermore understood that, in the event of your selling the plates 
and publication rights of the American Referencie Library, they will be sold 
with a spécial provision that this hlstorical matter may not be used for any 
other purpose whatsoever. 

"Yours truly, The Review of Reviews Company, 

"FWS-M F. W. Stone." 

The copyrighted books consist of Ridpath's School History, copyrighted in 
1874, renevved in 1902, Exhibit A, at the time of the flllng of the l>ill owned 
by the Jones Bros, l'ublishing Company, and Columbus and Colunibia, copy- 
ilghted in 1892, Exhibit B, of which the légal title to the copyright at the time 
of the flling of the bill was in the Review of Reviews Company, and the équita- 
ble title, under tlie agreement of sale of October 25, 1912, was in the plaintiff, 
the Jones Bros. Publishing Company. The books which it is claimed infringe 
consist of Exhibit F, Ridpath's History of the l'nited States, first published 
by the défendant, the Hlstorical Publishing Com]iany, in 1902, Exhibit C, His- 
tory of the United States, in six volumes, copyriglited 1906 by E. J. Stanley, 
and containing on the title page the imprint '■Phil;'.delphia Encyclopedia Pub- 
lishing Company," and Stanley Exhibit No. 1, American Référence Library, in 
six volumes. 

A careful coniparison of the copyrighted books and the books alleged to in- 
fringe was made by the plaintift's' witness, Mr. Todliunder, of .30 years' ex- 
périence as editor and publisher of books and having fannliarity with their 
make-up. From his coniparison it is satisfactorily established that the book, 
"Ridpath's History of the United States," Exhibit F, is printed from the same 
plates as "Columbus and Columbia," Exhibit B; that Exhibit C, History of 
the United States, by Ridpath, in si.x volumes, is printed from the same plates 
as Stanley Exhibit No. 1, American Référence Library. Ali four of the above- 
mentioned exhibits, B, F, C, and Stanley No. 1, contain the same text. The 
text of thèse exhibits is substantially a eopy, with more or less paraphrasing 
of the text, of Exhibit A. 

The défendant clainis a license from the Review of Reviews Company to 
prlnt, pul)lish, and sell éditions from the set of jilates from which Exhibit F. 
Ridpath's History of the United States, copyrighted by E. J. Stanley in 1900, 
was printed, by virtue of a réservation to that effect in an option given by the 
Hlstorical Publishing Company to the Review of Reviews Company, dated 
December 14, 1911, for the purchase of the copyrights and plates afterwards 
sold and assigned by the instrument in wrlting of February 3, 1912. The évi- 
dence shows that this option expired before the purchase was consummated 
and that its terms were not carried into the assignment made February S, 
1912. After the sale and assignment of February .'J, 1912, therefore, the réser- 
vation coutained in the option was no longer effective, as the option was but a 
prellminary agreement, which led up to and was nierged in the final sale under 
the agreement of February 3, 1912. Without the knowledge of the Review 
of Reviews Company, the défendant had in its possession at the time of the 
sale another set of plates for the matter coutained in Exhibit C, the six-vol- 
ume édition of History of the United States by Ridpath. As has been seen, 
"Columbus and Columbia," the single-volume "Ridpath's History of the United 
States," the six-volume "History of the United States by Ridpath," and the 
six-volume édition of "American Référence Library" contain the same text, 
so that a publication of either of the three latter volumes would Infringe the 
copyright in "Columbus and Columbia." Under the letter from the Review 
of Reviews Company to the défendant of February 8, 1912, however, the de- 
fendant aequired a license covering further publication of the American Réf- 
érence Library, and whatever publications or sales were made by it under that 
231 F.— il 
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license did not infriuge the copyrisht whlch had been assigned to the Eeview 
of Eevlews Company. In the letter it is stated : 

"It must be uiiderstood, however, that no part of the text of this work may 
be used by yen for aiiy other piirpose, and that this license is not exclusive 
In any way, and is for the beneflt of your company and its corporate succes- 
sor or suecessors in the publication of the American Référence Library, and 
is not assignable. 

"It Is furthermore understood that, In the event of your selling the plates 
and publication rights of the American Référence library, they will be sold 
wlth a spécial provision that this historical matter may not be used for any 
other purpose whatsoever." 

The défendant, on or about June 25, 1912, puhllshed and printed the one- 
volume book entitled "Rldpath's History of the United States," whlch containa 
part of the matter contained in the copyrighted book "Oolumbus and Colum- 
bia," and sold a copy of that book as late as April 1, 1914. The défendant has 
also sold sinee February 3, 1912, copies or sheets of books containing matter 
contained in the copyrighted book "Columbus and Columbia." The namcs of 
the books, of whlch copies or sheets hâve been so sold, are American Encyclo- 
pedla of History, last sold October 23, 1912 ; Analytical Historical Références, 
last sold October 23, 1912 ; and Rldpath's History of the United States, one- 
volume book, above referred to, last sold April 1, 1914. The défendant claims 
to hâve published, printed, and sold the alleged infringlng works under license 
from the Revlew of Reviews Company contained in the option agreement of 
December 14, 1911, and to hâve had a paroi agreement wlth the Revlew et 
Revlews Company, prior to February 8, 1912, under whlch, in pursuance oi! 
the réservation contained in the option, the Historical Publishing Company, 
among other things, retained the right to print and sell an édition of 10,000 
copies of Rldpath's History of the United States in one volume, before mak- 
ing dellvery of the plates therefor to the Revlew of Revlews Company. The 
effect of the réservation in the option of December 14, 1911, has been already 
stated. Inasmuch as the subséquent agreement of license from the Revlew of 
Revlews Company was made In wrlting contained in the letter of February 8, 
1912, the évidence of the paroi negotiations leading up to the granting of the 
license in wrlting is Immaterial and irrelevant and the license must be eon- 
strued from the written évidence alone. Consequently the acts of the défend- 
ant in prlntlng, publishing, and selling sheets and books containing matter 
contained in Columbus and Columbia, Plalntiffs' Exhibit B, except where used 
in printing, publishing, and selling the American Référence Library, constitute 
infringements of the copyright in "Columbus and Columbia," In which the Re- 
vlew of Revlews Company has the logal title and the Jones Bros. Publishing 
Company has the équitable title. Inf rlngement cannot be predicated upon any 
acts of the défendant in publishing tlie matter contained in the copyrighted 
book "Columbus and Columbia," prior to tlie assigument of February 3, 1912. 
Both plaintilïs are elaimlng under that a.ssignment, and are estopped to deny 
the rights of the défendant In the publication prier thereto of any works in- 
cluded In the asslgnment. As there is no évidence to show the date of the com- 
mencement of the title of the Jones Bros. Publishing Company, plaintiff, in 
the copyright of Exhibit A, Rldpath's Scliool History, the plalntiffs hâve not 
established infringement of that work. 

It appears that on July 1, 1913, the Historical Publishing Company, through 
Its vice président, made an offer in wrlting to one G. H. Wooling, of Indian- 
apolis, Ind., to publish a new 5,000 édition, of the Rldpath History In six vol- 
umes on a royalty basis and to arrange for a canvasslng and sale of this Cfi- 
tlon. This is suffic4ent to sustain the allégations in the bill of the défend- 
ants threats of infringement of "Columbus and Columbia," prior to the time 
of the flling of the bill. But there Is nothing to show that at that tlme Jones 
Bros. Publishing Company had any interest In the copyright to Rldpath's 
School History, so that there Is no évidence of Infringement or threatened in- 
fringement of that work for which Jones Bros. Publishing Company was en- 
titled to sue when the bill was filed. 

Considérable évidence was recelved subject to the plalntiffs' objection In- 
tended to show that the Jones Bros. Publishing Company had not an exclusive 
copyright to the Rldpath's School History by reason of a certain agreement in 
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writing, not produced or satlsf actorily accounted for, alleged to hâve been made 
about 1893. The conclusion reactied that Jones Bros. Publishing Company 
bas failed to establish their title to the copyright in Ridpath's School History 
prier to any alleged infringiug acts of the défendant renders unneeessary a 
ruling upon the questions of relevancy, materiality, or competency of that évi- 
dence. 

A deeree may be entered in favor of tlie plaintiffs flnding infringement, In 
accordance with this opinion, for an injunctlon restraining such infringement, 
for profits, for daniage.s suffered by the respective plaintitTs, due to the in- 
fringenient, to be assessed in the nniount of .fl for exery Infringing copy made 
or sold by or found in the possession of the défendant, its agents, or euiploj'és, 
and for the dellvery upon oath for destruction of iufringing copies, with référ- 
ence to a spécial master to ascertain and report the aniouut of profits and dam- 
ages payable to the respective plaintlft's. 

Arçhibald Cox and Robert W. Byerly, both of New York City, for 
plaintifïs. 

Hector T. Fenton, John Weaver, and Frederick A. Blount, ail o£ 
Philadelphia, Pa., for défendant. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The bill in this case puts the juris- 
diction of the court below on two grounds: (1) Diversity of citizen- 
ship; and (2) the copyright statutes of the United States. The action 
was brought on August 15, 1913, by the Jones Publishing Company 
and the Review of Reviews Company, and charged the Historical Pub- 
lishing Company and certain individuals with infringement and threat- 
ened infringement of two copyrighted books. The title of the first 
may be summarized as "Ridpath's School History of the United 
States" ; the title of the second is "Columbus and Columbia." The 
offending publications are charged to infringe the two copyrights 
conjointly, but in any event no ciuestion of misjoinder either of parties 
or of subject-matter has been raised. The somewhat complicated 
facts are detailed in Judge Thompson's opinion, and we need not add 
much to his statement, although we are obliged to disagree in part with 
his conclusions. After a hearing on pleadings and proofs, he dismissed 
the bill altogether as to the individual défendants, and (as far as the 
School History is concerned) dismissed it also as to the corporation de- 
fendant, the Historical Publishing Company, "for lack of proof of title 
in said plaintiffs at any date prior to the filing of the bill." As far as 
"Columbus and Columbia" is concerned, he sustained the bill, enjoined 
the Historical Publishing Company from printing, publishing, selling, 
etc., certain infringing books, and ordered an account for damages and 
profits. Both parties hâve appealed, and the first subject for consid- 
ération is the defendant's motion to dismiss the plaintiffs' appeal. 

[ 1 ] The motion rests upon the authority of Ex parte National 
Enameling Co., 201 U. S. 156, 26 Sup. Ct. 404, 50 L. Ed. 707, and 
need not be discussed at length, as we hâve had occasion recently to 
examine and décide the same question in Ward Baking Co. v. Weber 

Bros., 230 Fed. 142, — C. C. A. . The opinion in that case will be 

reported in due season, but we may restate briefly what was there de- 
cided, namely: That section 129 of the Judicial Code allows a plaintiflf 
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to appeal, if an injunction be refused or dissolved by an interlocntory 
order or decree (thus remedying the situation presented in Ex parte 
National Enameling Co.) ; and that the partial dismissal of such a bill 
as the one before us is the clear équivalent of a refusai. The motion to 
dismiss is therefore overruled. 

[2] 1. We think the plaintiffs' appeal must be sustained. It is true 
that no évidence was oflfered to prove that the Jones Company's title 
to the copyright of the School History antedated the bill, and of course, 
therefore, no previous conduct of the défendant would be an infringe- 
ment in fact. But we think the court below overlooked the précise sit- 
uation presented by the pleadings and proofs. In paragraph VI the 
bill distinctly avers that the plaintiffs had title at the date of filing, and 
the answer expressly admits this averment. If, therefore, the évidence 
shows that the défendant was then threatening to infringe the copy- 
right, the plaintiffs were entitled to protection, although no actnal in- 
fringement had as yet taken place. One of the objects of an injunc- 
tion is to restrain the future commission of injurious acts, for a suit 
at law is the appropriate remedy for acts that bave already been 
donc. If authority be needed for so elementary a proposition, it may 
be found in Woodworth v. Stone, Fed. Cas. No. 18,021, Page, etc., Co. 
V. Land (C. C.) 49 Fed. 936, Canton Steel Co. v. Kanneberg (C. C.) 
51 Fed. 601, and National Meter Co. v. Thomson Meter Co. (C. C.) 106 
Fed. 531. 

[3, 4] On this point of threatened infringement the District Court 
bas no occasion to consider the évidence, and we bave therefore ex- 
amined it, and are satisfied that at the time of filing the bill the plain- 
tiffs had reasonable ground to anticipate that the défendant was about 
to interfère with their right. In view of the express admission in the 
answer, the attempt that is made to attack the plaintiffs' title cannot 
be considered. We hâve also considered the alternative défense that, 
even if the plaintiffs' title in August, 1913, be assumed, they did not 
bave an exclusive copyright in tlie vSchool History. This défense is 
based upon a written agreement — alleged to hâve been made in 1892 
or 1893, but not produced and not satisfactorily accounted for — under 
which the défendant claims a license to do the acts that we bave re- 
ferred to as a threatened infringement. The District Judge did not 
make a definite finding on this subject, but evidently be was not im- 
pressed by the évidence, and we share the opinion be intimâtes. There 
are several sufacient objections to this défense, but we content our- 
selves with pointing ont that in 1892 the American Book Company 
was the owner of the copyright, and that the right of the plaintiffs and 
the défendant to make any agreement concerning it was not explained. 
We feel justified in disregarding the oral évidence on this subject, 
and in holding that an injunction should hâve been awarded, but re- 
stricted in scope as hereinafter stated. 

[5] 2. With référence to "Columbus and Columbia" we see no oc- 
casion to add anything to what the District Court has so well said. But 
we think the scope of the injunction is somewhat too wide. The in- 
fringing matter is contained in a red volume entitled "Ridpath's History 
of the United States," and in a six-volume publication entitled "Ilis- 
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tory of the United States and Dictionary of Events — Ridpath." But, 
as it aiso appears that only part 3 of the red volume, and volumes If 
and III of the other jmblication, are niade up of the infringing ma- 
terial, and as part 3 ar.d volumes II and III can apparently be sep- 
arated from tlie other material, we think the injunction should be con- 
fined to the parts that infringe. We see no reason why the défendant 
should not be permitted to rearrange thèse publications if it should see 
fit to do so, omitting the offending matter, and to sell the noninfringing 
pages for what they really are, namely, the work of other hands than 
Ridpath's. This modification will no doubt be made on application 
to the court below. 

[6, 7] We agrée with the court below in holding that the agreement 
of October 25, 1912, vested the équitable title to "Columbus and Colum- 
bia" in the Jones Company, and therefore gave that company a suffi- 
cient interest in the pending bill. But, even if such a title did not 
pass, the Review of Reviews Company would then continue to be the 
owner of the whole title, and of course would be authorized to sue. 
And in this comiection we may repeat that no question of misjoinder 
was raised by the pleadings, and therefore cannot be raised now. 

At présent we hâve nothing to do with the disposition that may be 
made of the plates that hâve been seized. 

The resuit of both appeals, therefore, is to reverse the decree on 
No. 2076, and to direct the issuing of an injunction as to the first 
copyright, and on Xo. 2071 to affirm the decree as modified in accord- 
ance with this opinion. 
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(Circuit Court of Appeals, Second Circuit. Febiiiary 15, 1&16.) 

No. 5(5. 

1. Copyright. s <S=3X.~> — 1.\,)uxctio.\ — Dental of Rki.tef — Faii.uhe to Do Eq- 

UlTY. 

R. a.Kreed to sell îukI assigji to défendant ail musical coiniiositions writ- 
ten diirins: tlie peiiod of live ,vears. In violation of liis lestai and moral 
obli.iiation uiulei- tliis agreement. lie assisneil a niunical coniiiosltlon to 
other parties, wlio liad it copyi-isîhted. llcld, that tiis assi'iiiees, who 
wtood in his .vli«i>s. were uot entitled to an in.iuiuitlon restraininsr défend- 
ants froni iiifi'hiiîin^ tlie coiiyrii-'lit, as R. coiinnitted ini<niity, and did not 
corne Info court witii clean hands. and his misconduct was, for the pur- 
poses of the suit, the misconduct of those standiui? in his shoes. 

|Ed. Note. — For other cases, see Copyrishts. Cent. Dij;. § 78; Dec. Dlg. 
.S=.S5.1 

2. Eqi'ity •^='54 — Dkxiai. of Relief — TTnconscionable Relief. 

A court of e(iuity is a court of conscience, and within the seope of its 
powers is governed hy its own rules, and withholds aid whenever it is 
asked to do that which it doems to be against conscience. 

|Ed. Note. — For other cases, see Equity, Dec. Dig. <S=>54.] 

3. Copyrights (g=3S5 — Inju.n'ction — Dexial of Relief — Failure to Do Eq- 

uity. 

That an injunction is asked to protect a cofiyrlght does not take the 
case out of the gênerai iji'lnclple that an injunction wlll not he granted to 
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one wlio lias iiot doue equity and does not corne into court with clean 
hands. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dlg. § T8 ; Dec. I>lg. 
<S=385.] 

Appeal from tlie District Court of the United States for the South- 
ern District of Axw York. 

On rehearing. Former order vacated, and order of the District 
Court affirmed. 

For former opinion, see 229 Fed. 42, ■ — C. C. A. -. 

Max D. Josephson, of New York City, for appellant. 
Cohen & Richter, of New York City, for ajjpellees. 

Before I.ACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGP^RS, Circuit Judge. This cause was argued in this court on 
October 22, 191. S, and a décision was rendered in which we directed 
the District Court for the Southern District of New York to issue au 
injunction pendente lite to restrain the défendants from infringing 
plaintiff's copyright in a musical composition entitled "Oh, Those 
Days." We decided the case as we did because the record contained 
a judgment entered in the Suprême Court of the state of New York in 
a suit between the sanie parties or their privies, and that judgment 
had dismissed the complaint on the ground that the contract entered 
into between Romlserg and the plaintiffs in that suit was unequitable 
and lacked mutuality of obligations and retnedy. As there can be no 
contract where there is no mutuality of obligation we considered that 
judgment as res adjudicata of this controversy. That suit had been 
brought by the défendants in this suit against Sigraund Romberg, the 
Shubert Theatrical Company and Jacob J. Shubert, and the plaintiffs 
in this suit derived their rights through an assignment by Romberg 
to the Winter-Garden Company of New York which in turn assigned 
to them. 

In December, 1915, an application for a reargument was made. 
That application was based on the daim that the New York judgment 
was not in fact as it had been disclosed in the record. We fîled a per 
curiam opinion on January 5, 1916, in which we said: 

"Application lias lieen made for n rcargunient, and witli sueli application 
tliere lias becîii flled a copy of the printed case on appeal to the Apijellate l)i- 
^i.sion in said cause in the state conrt. Thi« printed case on appeal ap])arent- 
ly Indicates that the state Suprême Court ainended its .iudgment, subse<iuenr 
to original entry, so that its distxisition ot the issues i)efore it is différent 
from what it was in the original judgment. 

"The mère filing of this paper book in no way clianges the situation liere: 
the only r«C(n'd before us is the record eertified to this court by the TJnited 
States I)istrict Court. We will, bowever. withhold mandate from issue dur- 
ing this session, so that the oounsel, wlio has nioved for reargument, inay 
malfe application, on notice, on oue of our regular motion days, for such re- 
lief as he may be advised, to show, if he eau. that the state court did not 
liold the contract sought to be enforced iuvalid at lavv, and so operate to de- 
prive bis client of the opportunity to obtaln a décision on tlie merits of this 
cause in the fédéral courts." 229 Fed. 50, C. C. A. . 

Subsequently there was presented to this court the record of the 
case in the New York court, and the parties on both sides stipulated in 
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open court that the judgment roll in the action in the state court was 
correctly set forth in the printed appeal book entitled "Case on Ap- 
peal." It appears now that in the action in the Suprême Court of New 
York judgment was rendered on December 23, 1914, in which it was 
"ordered, adjudged and decreed that the complaint herein be and 
the same hereby is dismissed upon the merits." It appears, also, that 
on January 19, 1915, the justice who tried the case resettled the judg- 
ment making it read as before but striking therefrom the words "upon 
the merits." It appears, further, that under the New York Code of 
Civil Procédure a final judgment dismissing the complaint, either before 
or after trial, does not prevent a new action for the same cause of ac- 
tion unless it expressly déclares, or it appears from the judgment roll, 
that it is rendered upon the merits. Section 1209, New York Code 
of Civil Procédure. We, therefore, consider that this court is at 
liberty, as our mandate has not yet been sent down, to take up this 
appeal for further considération. 

■ [1,2] The contract which Romberg made need not be set out in 
full. The main portion of it was stated in our former opinion. In it 
Romberg agreed with the présent défendants that he would "sell, as- 
sign, transfer and set over and vest" in them the right to print, pub- 
lish and sell ail compositions which he might write during a period of 
five years from the date of the agreement. Romberg expressly agreed 
in the contract that he transferred to Stern & Co., défendants herein, 
the sole and exclusive pubUshing right [copyright] of ail the composi- 
tions "which he is going to write during the next five years." The 
contract also stated that "in compensation for this transfer of the 
copyright Stern & Co. will hâve to pay to Mr. Romberg a share of 
profits on each copy of each composition, as follows." Then foUowed 
a détail ed statement as to the royalties to be paid, which it is not im- 
portant to set forth herein. For reasons stated in our former opinion, 
and which we do not now find it necessary to enlarge upon, this agree- 
ment constituted a valid and binding contract supported by a valuable 
considération. The contract was a valid executory agreement to sell, 
and the breach of the agreement could be redressed in an action at law 
for damages. We are not now concerned with whether it could or 
could not be enforced specifically in a court of equity. It is enough 
for us at this time to know that the contract is a valid contract and that 
it imposed a légal and moral obligation upon Romberg which he has 
seen fit since to repudiate and renounce. 

The plaintiflFs in this suit who hâve succeeded to his rights by suc- 
cessive assignments can claim in this court no greater rights than Rom- 
berg the assigner could himself assert. If Romberg, having entered 
into this valid agreement to sell and assign to thèse défendants the 
musical production herein involved, and having repudiated his agree- 
ment and taken out a copyright in his own name, had then corne into 
a court of equity to obtain an injunction as against thèse défendants, 
restraining tliem from publishing the song, could he hâve succeeded? 
If he could not, the plaintiffs in this suit are not entitled to an injunc- 
tion for they stand in his shoes. As assignées their rights are subject 
to the equities of thèse défendants as against Romberg the assignor. 
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The answer to the question does not dépend upon whether the orig- 
inal contract Romberg made witli the défendants can or cannot be spe- 
cifically performed. The plaintiffs are in a court of equity wliich is 
a court of conscience, which within the scope of its powers is governed 
by its own rules. It stays its hand and withholds its aid whenever it 
is asked to do that which it deems to be against conscience. If it is 
asked to decree spécifie performance of a vahd written contract for 
the sale of real estate, it refuses to do so and leaves the parties to their 
rights at law, if it concludes that the party invoking its aid lias wrong- 
.fully conducted himself in respect to the contract or if the circum- 
stances show that its enforcement would be harsh and unfair. Thus in 
Mortlock V. Buller, 10 Vesey, Jr., 292, Lord Eldon, in 1804, said: 

"It is muoh too Inte to discnss novv whether tliis coiut oiisht to order a 
contract that it would not si)eciti(!ally perforni, to he delivered uj) and to de- 
cree tiie jierformance of a contract wliicli it would not order to l>e delivered 
up; for tho distinction isi alwujs laid down that there are many cases lu 
wliicli the party lias obtained a right to sue upon tlie contract at law, and 
muler sueli circumstances that his conscience cannot lie affected Iiere, so as 
to deprive him of that remedy; and yet on the otlier hand the court, de- 
claring he ousht to be at liberty to proceed at law. will not actively inter- 
pose to aid him and speciflcally perforui the contract." 

Aitd so it has been lield that equity will not decree the'^ipccific per- 
formance of a contract where to do so would necessitate a breach of 
a prior contract with a third person. Fry on Spécifie Performance 
(5th Ed. with Canadian Notes) § 407. And in similar fashion equity 
will withhold an injimction when it would be against conscience to 
grant it. This is based upon the principle that he that hath committed 
iniquity shall not hâve equity. As the Suprême Court said in Creath's 
Administrator v. Sims, 5 How. 192, 204, 12 L. Ed. 111 (1847): 

"Whosoever would seok admission into a court of equity must corne with 
clean hands; that such a court will never interfère in opposition to con- 
science or good faitli. * * * This prayer, too, is preferred to a court of 
conscience, to a court which touches nothins that is impure. The condign 
and a])propriate answer to such a ])ruyer from such a tribunal is this: That, 
however unworthy niay hâve been the condnct of your opponent, you are con- 
fessedly in pari delicto; you cannot be admitted hère to plead: your own 
demerits ; precisely, therefore, in the position in wliich you hâve placed your- 
self, lu that position we must leave you." 

And see Pope Mfg. Co. v. Gormullv, 144 U. S. 224, 236, 12 Sup. 
Ct. 632, 36 L. Ed. 414 (1891); Haiïner v. Dobrinski, 215 U. S. 446, 
450, 30 Sup. Ct. 172, 54 L. Ed. 277 (1910) ; Barnes v. Starr, 64 Conn. 
136, 155, 28 Ad. 980 (1894) : McCusker v. Spier, 72 Conn. 628, 633, 
45 Atl. 1011 (1900): Rudnick v. Murphv. 213 Mass. 470, 471, 100 N. 
E. 643, Ann. Cas. 1914A, 538 (1913). 

In our opinion the plaintifl^s do not come into this court with clean 
hands. Their misconduct relates to the matter now in litigation. 
Their right is the right of Romberg and the latter's misconduct is for 
the purposes of this suit theirs. Having agreed by a binding contract 
to assign this song to thèse défendants, he has not donc as he agreed, 
but has repudiated the légal and moral obligation which the agreement 
imposed upon him. In doing so he has committed iniquity as respects 
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this copyrighted song and the relation of thèse défendants thereto. 
And with his hands thus unclean he has no standing in a court of 
equity in asking an injunction to restrain thèse défendants from exer- 
cising a right which he hoiind himself to give exclusively to them. As 
the plaintiffs stand in his shoes we must dechne to grant them what 
we could not grant to Romberg. 

[3] There is nothing in the fact that the injunction is asked to pro- 
tect a copyright which takes the case ont of the gênerai principle to 
which we hâve referred. In Kerr on Injunction (5th Ed.) 413, the 
rule is laid down respecting the right to an injunction in copyright 
cases as follows : 

"ïlie interférence of tlie court by injunction being founded on pure équita- 
ble prlnciples, a man wlio cornes to the court n)ust be able to sliow tliat bis 
owu conduct in tbe transaction lias lieen consistent with equity. A book ac- 
cordins;ly whleli is itself piratical cannot be iiroteeted frora invasion, nor will 
the court pi'Otoct liy injunction a worl; wliich is of an immoral, indécent, 
seditious or libelous nature, or wliicli is fraudulent." 

The rule thus stated is well established, and the particular instances 
the author mentions are not intended to be exhaustive, but simply 
illiistrative of the principle applicable in such cases. 

In view of the changed judgment entered in the suit brought in the 
Suprême Court of New York, to which we hâve herein referred, this 
court vacates the order it originally niade in this suit, and the order of 
the District Court is affirmée!. 



TJOYLE V. FIRST XAÏ. HANK OF P.ALTIMORE. 

(Circuit Court of Appeals, Fourtb Circuit. February 18, 1916.) 

No. 1.390. 

Bankroptoy &^>4(yï{5) — DiscuARGE — Statement to Obtain Ceedit — "False." 
A member of a banlîrupt firin, who did not prépare the false statement, 
and who knew nothing of its contents, and did not know of the falsity of 
the statement which he did sign, cannot be denied a disoharge under 
Bankr. Act July 1. ISOS, c. 541, § 14b, cl. :i. 30 Stat. 500. as amended bv 
Act .Tune 25, 1910, e. 412, § 6, :>,(> Stat. 839 (Conip. St. 191.3, § 95<J8), euti- 
tllng him to a disclnu-,ire, unless lie had obtained nioney ou a materially 
false statement in wrlting made by him, sinee "false" means that which is 
not true, coupled with a lying intcnt, and in jurisprudence imports more 
than the vernacular sensé of erroneous or untrue (quotiug Words and 
Phrases, False). 

[Ed. Note. — For other cases, see Bankniptcv, Cent. Dig. §§ 760, 761 ; 
Dec. Dig. ®=o407(5).] 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore, in Bankruptcy; John C. Rose, Judge. 

Bankruptcy proceedings against Daniel II. Doyle, trustée, and as co- 
partner of J. Herbert Waite. From a decree denying discharge in 

(@=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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bankruptcy on the objection of the First National Bank of Baltimore 
(In re Waite, 223 Fed. 853), the bankrupt appeals. Reversée!. 

Edward M. Hammond, of Baltimore, Md. (R. Bennett Darnall, of 
Baltimore, Md., on the brief), for appellant. 

Frederick C. Colston, of Baltimore, Md. (Venable, Baetjer & How- 
ard, of Baltimore, Md., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an appeal from a decree of 
the District Court of the United States for the District of Maryland, 
wherein the bankrupt was denied a discharge. 

It appears that the firm of John Turnbull, Jr., & Co. had, at the 
date of the institution of this proceeding, been engaged in the fur- 
niture business in Baltimore for a number of years. The firm was 
originally composed of John Turnbull, Jr., Samuel R. Waite, Daniel 
H. Doyle, and J. Herbert Waite. Samuel R. Waite and J. Herbert 
Waite were the son-in-law and grandson, respectively, of Mr. Turn- 
bull. John Turnbull, Jr., died in the year 1910. In his will he dis- 
posed of his interest in the firm of John Turnbull, Jr., & Co., as fol- 
lows: 

"Tenth. It Is m.v pi-eseut intention to continue tUe existing partnerslilp with 
Samuel R. Waite, Daniel H. Doyle and J. Herbert Waite, uuder tlie firm name 
of John Tunibull, Jr., and Company until May Ist, 1915. In case suctL exten- 
sion of tlie i>artnerslilp is made, or in case I die before making said extension, 
and said Samuel R. Waite, Daniel H. Doyle and J. Herbert Waite sbould 
form a partuersliip for the purpose of carrylng on tlie business of imijorters 
and dealers In earpets and funiiture, as now carried on, I autliorize and di- 
rect my executors to allow my capital in the business as the same may be as- 
(«rtained at the time of my death to remaiu until May Ist, 1915. After uiy 
said capital has iK^eu ascertained I direct that there shall be charged to ni.\' 
capital account and credited to tlie capital account of my grandson, J. Herbei-l; 
Waite, tiie sum of flve thousand dollars as a legaej' to lilm, and after charging 
said aniount the balance of my capital thus ascertained is to bear interest ar 
the rate of six per cent, per annum, and there is to be paid ont of said interest 
to my executors the sum of flve thousand dollars per annum In equal seuii- 
annual installments aceounting from the day of my death, and the balance ot" 
said interest is to be added to the principal and is to remain in the business 
until the expiration of said terni of flve years from the formation of said v>art- 
nership. * * * After May Ist, 1915, I direct that my said capital and the 
surplus interest thereon shall be collected by niy executors from said firm. 
and they shall then ))ay out the foUowing legacies." 

The sum of $105,000 was left in the firm of John Turnbull, Jr., & 
Co. by the executors in accordance with tiie directions contained in 
the will of John Turnbull, Jr. On the Ist of October, 1910, a new 
partnership agrecment was drawn up between Messrs. Waite, Doyle. 
and Waite. It was then agreed that the capital of John Turnbull, Jr., 
should be credited to his estate on the books of the new firm as a lia- 
bility of that finn. Under this agreement tlie business continued until 
the date of the filing of the pétition in bankruptcy. In 1912 Samuel 
R. Waite died, and the business was thereafter conducted under the 
ternis of the same partnership agreement as hereinbefore mentioned. 
Prior to his death the firm kept an account at the National City 
Bank and had there borrowed on their notes the sum of $22,500. Sam- 
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uel R. Waite had been a member of the board of directors of the 
National City Bank. The First National Bank of Baltimore took over 
the assets of the National City Bank, and with thèse assets the obliga- 
tion of the firm of John Turnbull, Jr., & Co. This $22,500, made up 
of several notes originally given to the National City Bank, was grad- 
ually reduced, until at the filing of the bankruptcy proceedings the 
firm only owed $13,500. 

It appears that upon the maturity of each note the company would 
pay a part of the same and renew the balance. The witness Waite tes- 
tified as to the method of renewing thèse notes as f ollows : 

"So that when the note came due for $5,000 they made out a new note for 
$4,000 in renewal of or for $4,500, and sent down a note for §4,500; in the 
r-ase of the one due December 29th, they sent down on the 26th a note for 
.'t;4,000, together with a check for $1,000, and handed them in at the dis- 
count clerk's window, and went away ; * * * that there was no new 
nioney whatever ; that they would send down a check for the total amount of 
the loan ; and on referring to the firm's check book to give an illustration of 
the method tised showed how, for Instance, on November 25, 1914, a check 
was drawn in favor of the First National Bank for $4,000, which took up 
the note maturing- that day, and then the bank was given a new note dated 
November 24th and maturing February 24th for $3,000." 

Henry B. Wilcox, président of the First National Bank, in describ- 
ing the method by which the $22,500 was reduced to $13,000, testified 
as f ollows: 

"Thèse notes are extension notes — ^for instance, there is one for $5,000 due 
February 24th, and witness presumed that they brought that down, and it was 
discounted and took up the note that was due that time ; but, if It was not a 
full renewal, they came down on that date and with the proceeds took up a 
note that was due at that time." 

Witness Wilcox also testified: 

"That when the notes would become due Turubull & Co. would pay somc- 
thing on account of them and then renew ; that they would not wait until the 
note was due to renew it ; that is, on the date of the maturity of the new note, 
the old note would be discounted a day or two in advance, and it will be noted 
that on January 7th that note was renewed by paying $500 and the bank dis- 
counted $7,000." 

Thus it will be seen that no new money was obtained at the time 
the renewal notes were discounted, but, on the other hand, the $22,- 
500, by reason of partial payments and renewals for the balance, 'was 
gradually reduced from time to time; and it further appears from 
the testimony that the bank refused to loan the firm any new money. 

It was shown that the alleged false statement upon which it is con- 
tended that money was fraudulently obtained from the bank was pre- 
pared by E. C. Winter, the bookkeeper, and J. Herbert Waite, who at 
the time was managing the financial end of the business. It is also 
shown that, after the death of Samuel R. Waite, J. Herbert Waite 
managed the financial affairs of the firm. Mr. Waite testified that the 
duties of appellant were those of salesman, , and that he had nothing 
whatever to do with the firm's financial arrangements. Appellant testi- 
fied on cross-examination that he never signed any statements that 
were sent to the bank, except the one dated January 31, 1913, and 
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that he did iiot understaiid its contents ; further that during the entire 
time he was connected with the firm he did not beHeve that he ever 
looked at any of the statements made by the firm to the banks. This 
testhnony is uncontradicted. 

On Febniary 3, 1915, the pétition was filed against this firm, and on 
April 12, 1915, the ai)pellee, the First National Bank of Baltimore, 
which is objecting to the diseharge of Mr. Doyle, filed exceptions to 
the allowance of tlie claim of Joséphine T. Waite, executrix of the 
estate of John Tnrnbnll, Jr., deceased, in which they claimed that 
the money left by him in the business is liable for the debts of the bank- 
rupt firm and should not be considered as a loan by the estate to the 
bankrupts. On Ajiril 20, 1915, the bank filed its spécifications ob- 
jecting to the discharge of Doyle upon the ground that the firm of 
John Turnbull, Jr., & Co. obtained money on crédit from them upon 
a materially false statement in writing made to them for the purpose 
of obtaining moneys on crédit, the alleged false statement being dated 
January 31, 1914. 

It is insisted that the statement that the firm of John Turnbull, Jr., & 
Co. is false, in that it did not show that they owed the estate of John 
Turnbull, Jr., the sum of $100,629.48. The appellant was denied his 
discharge in pursuance of the amendment of 1910 to the Bankruptcy 
Act of 1898, known as section 14, subsection b, clause 3, wherein it is 
provided that the court after a hearing shall permit the discharge un- 
less the bankrupt bas : 

"3. Obtained money or property on crédit upon a materially false statement 
in writing made by liim to any persoii or représentative for tlie pnrpose of 
obtaining crédit from siich person." 

Thus it appears that, unless the bankrupt obtained money or property 
on crédit upon a materially false statement in writing made by himself 
to any person or représentative in order to obtain crédit from such 
person, he is entitled to a discharge. It is well settled by the courts 
that the ground upon which he is denied his discharge is that the state- 
ment made is knowingly and intentionally false. The facts in this case, 
most of which are not in dispute, show very clearly, first, that appellant 
had no knowdedge of the statement in question ; and, second, the évi- 
dence shows most conclusively that they were not intentionally untrue. 
This view is sustained by Collier in his work on Bankruptcy (lOth Ed.) 
p. 351, in the following language: 

"Tlie créditer alleging this objection must prove that the bankrupt (1) ob- 
tained money or property on crédit, that he did so on (2) a statement of his 
flnanclal condition relied on by the creditor that such statement was (3) in 
writing, that it was (4) materially false, and (5) that it was so made to the 
creditor or his représentative (6) for the purpose of obtaining crédit from such 
creditor. To thèse should be added the usual éléments, that the obtaining of 
property must hâve been (7) by the banlîrupt or by soiue one duly authorized 
by him." 

This court in an opinion by Judge Keller, in the case of Frank v. 
Michigan Paper Company, 179 Fed. 776, 103 C. C. A. 268, 30 L. R. A. 
(N. S.) 623, said: 
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'Tiider tlie existing statute the question of what wil) bar a diseharge has 
now been pnssed upon by at least tliree * * * Circuit Court of Appeals, 
and ail of thèse décisions are in substantial harmony in holding that the bar 
to a disclmrge by reason of a false statement in writing is confined to sucli 
p(n-son or persous as actually niade such statement witli tlie intention to de- 
ceive." 

In the case of Gilpin v. Merchants' Bank, 165 Ped. 607, 91 C. C. A. 
445, 20 L. R. A. (N. S.) 1023, judge Gray in referring to this section 
said: 

" * * * It seems to us clear tliat the plain language of this third clause 
of section 14b requires that the * * « statement made by tlu; bankrupt. 
for the purpose of obtaining crédit, etc., should be Unowingly and intentioually 
uiitrue, in order to constitute a bar to the dischar-g(^ of the banl^rupt. In oth- 
er words, 'false statement' connotes a guilty scienter on the part of the bank- 
rupt." 

Also, in the case of Peck v. Lowenbein, 178 Fed. 178, 101 C. C. A. 
498, this court reached the same conclusion. In that case it appears 
that Lowenbein prepared and signed a statement which was false ; but 
it was shown by the évidence that Owens, his partner, furnished the 
information from which he prepared the statement. However, it also 
appeared that Lowenbein knew nothing of the truth or falsity of the 
statement of facts upon which he prepared his statement. The court 
in disposing of the case, among other things, said : 

"It is the évident purpose of the Bankruptey Aet to i)rotect tliat unfortu- 
nate elass of debtors who are uuable to pay tlieir debts by giving theni a dis- 
charge, thus afïo!-ding theni an opportunity to engage in business again, wliile, 
on the other hand, it is manifestly intended to deny a discharge to those whose 
conduct has been such as to sliow that they obtaiued crédit by false statements 
calculated and intended to deceive and thereby defruud their creditors. Con- 
struing the act with thèse ends in view, it would be manifestly unjust to deny 
a discharge to a debtor when it appears, as it does in this instance, that the 
,statement which lie made was not actuated by any fraudaient purpose. This 
finding of fact 1ms been approved by the learned judge who lieard the case 
below, and is within itself conclusive In so far as the que.stion involved In this 
controversy is concerned." 

In the case of Franklin v. Monning Co., 33 Am. Bankr. Rep. 257, 
217 Fed. 929, 133 C. C. A. 601, in referring to this phase of the ques- 
tion, the court quotes the définition of the word "false" from Words 
and Phrases, which is as f ollows : 

" 'False means that which is not true, coupled with a lylng intent.' 'False 
in jurisprudence naturally imports something more than the vernacular sensé 
of "erroneous" or "untrue." ' " 

There are other grounds upon which appellant relies, but we do not 
deem it necessary, in view of what we bave said, to discuss the same. 
It appearing that the statement of December 15, 1914, was not prepared 
by appellant and that he knew nothing of its contents, and it also ap- 
pearing that he had no knowledge as to the character of the state- 
ment which he signed, we think, in view of the rule as announced in 
the cases above cited, that the court below erred in refusing to grant 
a discharge. 

For the reasons stated, the decree of the lower court is reversed. 
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WALDO et al. V. WILSON. 

(Circuit Court of Appeals, Fourth Circuit. February 21, 1916.) 

No. 1386. 

1. Tbial i©=»11(2) — Bquitt Jtjeisdiction — Transfeb from Law Side. 

There is no statute authoriziug the court, where a suit for équitable re- 
lief is brought on tbe law side of the court, to transfer it to the equity 
side, and etiuity rule 22 (198 Fed. xxiv, 115 C. O. A, xxlv), providing for a 
transfer from the equlty to the law side, dœs not authorize a transfer 
from the law to the equlty side. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 29; Dec. Dlg. <®=> 
11(2).] 

2. Tbial <S=3ll(l) — Equity Jubisdiction — Tkansfbe from Law Side. 

Judlcial Code, § 274a, as added by Act March 3, 1915, c. 90, 38 Stat. 956, 
providing that, where a suit at law bas l»en brought In equlty or a suit 
in equlty has been brought at law, the court shall order any amendmeuts 
necessary to conform the pleadlngs to the proper practlce, aud any 
party shall bave tbe right to aniend, relates only to tbe power of tbe 
court in a case where a suit bas been lmproi)erly brought elther on tbe 
equity or law side, and authorlzes amendments to bave the pleadlngs con- 
form to the proper practlce. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 28; Dec. Dig. ©=> 
11(1).] 

3. Tbial ©=11(1) — Equity in Jubisdiction — Tbaxsfee from Law Side — 

Statutes. 

Even if that section authorlzed a transfer of a suit In equlty, improp- 
erly brought on tbe law side of the court, to the equlty side, it could not 
relate back, so as to validate a transfer made before it was enacted. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 28 ; Dec. Dig. <S=> 
11(1).] 

4. Action ®=>64 — "Commencement" of Equity Suit. 

A suit in equity is begun by filing tbe original Mil, not by tbe issuanee 
of summons. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§i 725-734; Dec. 
Dig. <S=364. 

For other définitions, see Words and Phrases, First and Second Séries, 
Commencement of Action.] 

5. Courts <g=>335(l), 336 — Rulbs of Pbocedube — State Laws. 

Rev. St. § 914 (Comp. St. 1913, § 1537), providing that the practlce, plead- 
lngs, etc., in civil causes other than equity and admlralty causes. In tbe 
District Court, shall conform to tbose in llke causes in the courts of rec- 
ord in tbe state, does not require tbe United States courts in tbe trial of 
equity and admlralty causes to conform to tbe procédure in llke causes 
in state courts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 899, 902, 903, 906, 
907 ; Dec. Dig. ©=5335(1), 336.] 

6. OOUETS <S=492 CONCURBENT JUBISDICTION INSTITUTION OF SUIT. 

Where an action was instituted by the Issuanee of summons in the féd- 
éral court, wblcb was thereafter determlned to be a suit in equlty and or- 
dered transferred to the equity side, the issuanee of the summons could 
not be consldered tbe beglnning of tbe suit in equity, so as to give the féd- 
éral court jurisdlctlon as agalnst a suit in the state court begun between 
tbe Issuanee of the summons and the flling of the complaint. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1345; Dec. Dlg. 
<©=492.] 

<@=sFor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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7. Courts <&=>508(1)— Jurisdiction— Injunction Against State Coubts. 

The fédéral courts wUl restrain proceedings in a state court only to en- 
force a decree or judgment of a United States court, or against a party 
who, after jurisdiction over him and tlie cause was fully vested, resorted 
to proceedings in tlie state court necessarily in confliet witli ttie jurisdic- 
tion of tlie United States court. 

[Kd. Xote. — For otlier cases, see Courts, Cent Dig. § 1418; Dec. Dig. 

<©==>r)08(i).] 

App.eal from the District Court of the United States for the West- 
ern District of North Carolina, at Asheville ; James E. Boyd, Judge. 

Suit by W. L. Wilson against Frank Waldo and another. From an 
order of tlie District Court refusing to dissolve an injunction (221 
P'ed. 505), défendants appeal. Reversed, with instructions. 

John S. Adams, of Asheville, N. C. (James H. Merrimon, of Ashe- 
ville, N. C, on the brief), for appellants. 

Julius C. Martin, of Asheville, N. C. (Martin, RoUins & Wright, 
•of Asheville, N. C, on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an appeal from an order of 
the District Court of the United States for the Western District of 
North Carolina refusing to dissolve an injunction which had been 
granted to stay proceedings in a state court. The statement of facts 
by the learned judge who heard the case in the court below is as fol- 
lows : 

"There is no controversy abont the facts. On the 28th of August, 1913, Wil- 
son the présent plaintiff, caused a sumnions to Issue from the District Court of 
the United States at Greensboro, returnable to Deceniber term, 1913, at Greens- 
boro. This summons called upon the défendants, Frank Waldo and Léonard 
Waldo, to appear at the said term and answer the complaint then to be filed ; 
and said summons was served on the où of September, 1913 ; on the 30th of 
August, two days after the issuing of the summons from the United States 
court as above stated, Frank AValdo and Léonard Waldo procured a summons 
to be issued from the superlor court of Graham county, returnable to an en- 
suing term, in whlch said summons W. L. Wilson, the plaintiff hère, was made 
défendant. This summons was served on Wilson September 3, 1913. It is ad- 
mitted that the subject-matter of both suits was a tract of land in the coun- 
ty of Graham, and it is also admitted that Frank Waldo and Léonard Waldo 
are nonresidents of the state of North Carolina, and W. L. Wilson, a résident 
of said state; and it is further admitted that the matter in Controversy ex- 
eeeds three thousand (.$3,000.00) dollars, exclusive of interest and costs. At 
the Deceniber term, 1913, of the United States District Court at Greensboro, 
upon motion of the attorneys for the plaintlfC, Wilson, the case was trans- 
ferred to Asheville (Graham county being in that division), and thereafter on 
motion of plaintiff the cause was transferred to the equity side of the docket, 
and the plaintiff filed a bill seeklng to remove a cloud from the title of the 
land in Graham county, which it was alleged existed by reason of certain ti- 
tle or interest which the défendants clalmed. The plalntiffs in the state court 
suit filed their complaint in ejectment, and the défendant, Wilson, answered, 
•setting up the fact that a suit, involving the same subject-matter between 
the same parties, had been instituted and was pending in the United States 
District Court, before the institution of the state court suit ; a motion to dis- 
miss, on that ground, was refused by the state court. Tlie plalntiffs in the 
.suit in the state court are about to proceed to try the case there, and now 
cornes the motion for restraint as above stated. The défendants hère oppose 

i2=»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



056 231 FEDERAL KBPOKTEIl 

the motion for injuiiction on the ground tliat the issuiiig of a smnmons In tlie 
fédéral couit is the commencement of an action at law, and that the com- 
menceuient of a suit in equity is by the fillng of a blll, and thereupon the is- 
suing of a subpœna in e<iuity, returnable at rule day and not to a regubir 
term ; tbat, therefore, the snlt pending hère was not beguti until the bill wa.s 
flled. The auestioii presented, therefore, Is whcther or not tlie snmmons, 
which WILson caused to issue on the L'Sth of Augnst, 1!)13, which was foUowed 
by a blU in equity, was tlie institution of a suit, which gave this court oi'igi- 
nal jurisdicLion. It is admitted tliat the subject-matter Involved and the par- 
ties to both actions are the same." 

This being a suit where the jurisdiction of the state and fédéral 
courts is concurrent, the décision hinges upon the question as to 
which court first acquired jurisdiction. It appears that the complaint 
filed by the plaintifï in the court below is in the nature of a bill in 
equity, and as such contains a prayer for équitable relief, notvvith- 
standing it was instituted on the law side of the docket. The court 
upon a demurrer held that inasmuch as the complaint was in the na- 
ture of a bill in equity that it was improperly brought on the law side 
of the court, and thereupon transferred the same to the equity side. 
This raises the question as to whethcr the court under the law as it 
existed at that tinie had the power to make such transfer. 

[1] After an exhaustive examination we fail to find any statute 
which authorizes the court in a case where, as in this instance, a suit 
for équitable relief is brought on the law side of the court, to transfer 
the same to the equity side. Equity rule 22 (198 Fed. xxiv, 115 C. 
C. A. xxiv) provides that where a suit comnicnced in equity should 
hâve ,been brought as an action on the law side of the court that : 

"It shall be therewith transferred to the law side of tJie docket and tbere 
proceeded with, with oiily sucli altérations in the pleadings as sliall be es- 
sential." 

If this had been a suit improperly instituted on the equity side of 
the court, then the court would bave had the right to transfer it to 
the law side of the docket; but this rule cannot be construed so as 
to authorize the court to transfer a case from the law side of the 
court to the equity side. 

[2] It is insisted that the court below acted in pursuance of sec- 
tion 274a of the new Judicial Code, as amended by Act March 3, 
1915, c. 90, 38 Stat. 956, in transferring this case to the equity side 
of the court. The section in question is in the f ollowing laiiguage : 

"That in case any of said courts shall find that a suit at law should bave 
been brought in e<mlty or a suit in equity should bave becn brought at hiw, 
the court shall order any aniendments to tlie pleadings which may be neifS- 
sary to conforui thom to the proper practice. Any party to the suit shall hâve 
the rIght, at any stage of the cause, to aniend liis pleadings so as to obvlate 
the objection that his suit was not brouglit on the right side of tlie court. ïhe 
cause shall proceed and be determined upon such amended pleadings. AH 
testimony taken before such amendnient, If preserved, shall stand as testl- 
mony in the cause with llke effect as if the pleadings had been originally in 
the amended form." 

This section relates only to the power of the court in a case where 
a suit bas been improperly brought, either on the equity or the law 
side of the court, and provides that the same be amended so as to 
hâve the pleadings conform to the proper practice. 
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[3] Even if this section authorized the transference of a cause 
from the law to the equity side of the court it would not apply to 
the case at bar, and could not be construed as relating back so as to 
defeat the jurisdiction of the state court if it had already been ac- 
(juired, inasmuch as it was enacted subséquent to the date of the in- 
stitution of this suit and its transfer to the equity docket. 

However, it is contended that even though the court was without 
power to transfer the cause to the equity side of the court, that inas- 
much as the complaint, which is in the nature of a bill in equity, un- 
der the order of the court havin.s; been filcd on the equity side of the 
court, it should be treated as a bill properly filed in equity, and that 
for the purpose of determininj^ which court fîrst acquired jurisdiction 
it should relate to the date of the issuance of the summons. 

[4] The method by which a suit in equity may be instituted is very 
simple. Section 99 of Bâtes on Fédéral Equity Procédure, volume 1, 
which refers to this question, is as follows : 

"A suit in equity in tlie Circuit Courts of tlie United States is commenced by 
tlie filinj; of au orisinnl liill in ttie derlî's office, and the issuance thereon of a 
subpœna, and its service upon the défendant and return. An equity rule pro- 
vides that 'the process of subpœna shall constitute the proper niesue process 
in ail snlts in equity, in the flrst instance, to re(iuire the défendant to appear 
and answer the exigency of the bill' ; and another equity rule provides that 
'uo process of subiiœna shall issue from the clerk's otlice in any suit in equity 
until the bill is liled in the ofhce' ; and by another equity rule it is provided 
tluit 'upon the retnrn of the subpœna as served and executed upon any défend- 
ant, the elerk shall enter the suit upon hls docket as pending in the court, 
and shall state the tinie of the entry.' TJnder thèse rules which liave the force 
of law, tliere is uo suit 'pending in the court' until the subpœna bas been ac- 
tually ser'ved and executed upon the défendant and returned to the clerk's 
otîice : and this was substantially the English practice. It is said that 'this 
writ [the subpœnal nnist be issued and served upon ail the parties défendant 
to a bill (exce]it the Attorney General, who being an ofîicer of the crown, al- 
ways supposed to be présent in court, is, as we bave seen, merely attended 
with a copy of the bill), before a cause can be properly said to be eom- 
meneod.' " 

The Suprême Court of the United States in the case of Farmers' 
Loan, etc., Co. v. Lake St. Rd. Co., 177 U. S. 51, 20 Sup. Ct. 564, 
44 L. Ed. 667, said : 

"The contention that the jurisdiction of the state court flrst attached be- 
canse, although the suit therein was not connnenoed till after the comnience- 
luent of tlie suit in tlie fédéral court,, the summons issued l)y tlie state court 
w,TS served before the service of the writ of suljfirrna Issued hy tlie fédéral 
court, is not well founded. A suit in e(îuity is commenced by filing a bill of 
complaint. Story's Equity Pleading (4th FA.) § 7. * * * " 

The learned judge who heard the case in the court below, in dis- 
cussing this phase of the question, among other things, said : 

"Umler the North Carolina practice act, there is but one form of action, 
which is by summons. This act foUowed upon the abolition of the distinction 
between courts of law and courts of equity ; and when parties are brought 
into court by sununons, the plaintift can file bis complaint alleging a légal 
cause of action or an équitable cause of action, or can combine both as he 
may elect. The fact that the distinction between the courts of law and of 
equity lias been abolished in North Carolina, and a practice adopted in ac- 
eordance therewith, and the further fact that the distinction between the 
two jurisdictions is still preserved in the fédéral courts confroiits us frequent- 
231 F.— 42 
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ly witli some difficulty. It, at least, occasionally occurs tliat a case removed 
from the state court to the fédéral court involves both a légal and an équita- 
ble cause of action, and wlien it cornes Into the fédéral court, of course, tlit* 
case must be divided ; or if a cause is connneneed in tlie state court, vvhieU 
is based iipon an équitable cause and is removed to the fédéral court altliough 
such cause was commeneed by a sumnions, yet wlien it reaches the fédéral 
court it is doeketed upon the equity side. With tliese conditions existing it 
is easily to be seen liow readily the profession iu thls state can be confused 
to some extent in commenoing actions in the fédéral court. Now, the United 
States statute provides that the fédéral courts shiiU adopt as near as niay 
be, the practice in use in the states, in vvhlch such courts are lield. Whilst 
this would not, perhaps, supplant the equity practice whlch prevails in the 
fédéral court, yet I think it is reasonable to conclude that, although a case 
was instituted by suiumons instead of the flliug of a bill and the issulug of a 
subpœna, when the parties and sub.i'ect-matter are brought within the juris- 
dictlon of the court, it is tlien within the power of the court to retaln tlie 
cause upon the law oP transfer it to the equity docket, as may be necessary 
in order to fuUy administer the rights of the parties with référence to the 
subject-matter of the action." 

[5] The law which provides that the practice in the fédéral courts 
shall conform as near as may be to the practice in the state courts is to 
be found in section 914 of the Revised Statutes (Comp. St. 1913, § 
1537), and is in the following language: 

''The practice, jjleadings, and fonus and modes of proceeding in civil caus- 
es, other than e(iuity and admiralty causes, in the Circuit and District Courts. 
shall conform, as near as may be, to the practice, pleadings, and fornis and 
modes of proceeding existiug at the time in Jlke causes in the courts of rec- 
ord of the state within which such Circuit or District Courts are held, any 
rule of court to the contrary notwlthstauding." 

There is nothing contained in this statute which requires the United 
States courts, in the trial of equity and admiralty causes, to conform 
to the practice, pleadings, forms and modes of procédure existing at 
the time in like causes in the state courts within which the District 
Court is held. Simkins, in his work entitled "A Fédéral Suit at Law,'' 
])age 11, in referring to this section, says: 

"It will be noticed that section 014 exclud(-s from its opération suits in 
equity or admiralty. The blended System of iileadings in maiiy of the states 
cannot be foUowed, wherein légal and équitable causes of action are permitted 
to be set up in the suit. The distinction betweeu law and equit,y in the féd- 
éral courts is one of substance, and not of form, and this must be kept in 
mind in frannng the pleadings on the law side. Wclvemy v. Suprême I.odge. 
A. O. U. W., 104 C. C. A. 117, ISO Fed. 961; Undsav v. First Nat. Bank, IW! 
U. S. 4<S5, 15 Sup. et. 472, 39 L. Ed. 505; Courtuey v. Pradt, 87 O. C. A. 46:{, 
160 Fed. 562. * * * " 

[6] In view of what we hâve said it foUows that a mère trans- 
ference of the cause from the law to the equity side of the court 
did not meet the requirements essential to the institution of a suit in 
equity so as to give the court the power to grant an injunction. Un- 
der the circumstances, the court should hâve dismissed the suit insti- 
tuted on the law side of the court with leave to institute a suit on the 
equity side, and this could only hâve been doue by filing a bill and is- 
suing a subpœna as required by the equity rules. 

In addition to what we bave said, it also appears that, after the 
appellee had filed his complaint in the court below, he appeared in 
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the state court, where appellants had instituted suit against Iiini, and 
there filed a demurrer and also an answer on the merits, setting up 
ail that his complaint filed in the court belovv contained, and as a fur- 
ther défense to the action in that court he set up a daim of title by ad- 
verse possession, praying that he be adjudged the owner of the prop- 
erty involved in this controversy, thereby asking for affirmative re- 
lief. It is insisted by counsel for the appellants that this alone gave 
the state court jurisdiction. In view of what we hâve said already, 
we do not deem it necessary to express any opinion as to this phase 
of the question. 

[7] The rule as to when the fédéral court will enjoin proceedings 
already instituted in a state court is clearly and concisely stated by Cir- 
cuit Judge Pardee in the case of Oliver v. Parlin & O. Co., 105 Fed. 
272, 45 C. C. A. 200: 

"An examination of the cases which hâve attempted to follow French v. 
Hay [22 Wall. 2.':S8, 22 L. Ed. 854] and Dietzsch v. Ilindekoper [103 U. S. 494, 
26 L. Ed. 497] will show that in every well eonsidered case, when an injunction 
restrainlng already instituted proceedings in a state court has beeu issued by 
a United States court, it was either baaed on a dccree or judgmeut of the 
United States court which it was necessary and proper to enforce, or, if is- 
sued prior to judgment or decree, it was dlrected against a party who, after 
jurisdiction over hini and the cause was fully vested, had resorted to pro- 
ceedings in the state court uecessarily conflicting with, if not ousting, the 
jurisdiction of the United States court." 

We are of opinion that the state court first acquired jurisdiction of 
this controversy, and therefore the court below was without power to 
enjoin the parties from proceeding in the state court. 

For the reasons stated, it foUovvs that the court below erred in 
transferring the case to the equity side of the court, instead of dis- 
missing the same; further, that the restraining order was improvi- 
dently granted by the court below. Therefore the decree of the lovver 
court is reversed, with instructions to dissolve the restraining order. 

Reversed. 
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(Circuit Court of Appeals, Third Circuit. January 28, 1916. Eehearing 
Denied April 14, 1916.) 

Ko. 1979. 

Judgment i3=675(1)— Peesons Concluded — Persons Participating in Pbos- 
ECUTION OE Défense. 

Where both parties to an infringement suit, involving the question of 
priority of invention between two patentées, although not parties of rec- 
ord, openly partlcipated in a prior suit involving the same issue and con- 
tributed to the expense thereof, the decree in such suit is concluslve on 
both, and the question as between them is res judicata. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 1190, 1194; 
Dec. Dlg. <©==€75(1).] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania; Charles P. Orr, Judge. 

(SssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Suit in eciuity by tlie Gilclirist Company against the Erie Specialty 
Com])any. Decree for défendant, and complainant appeals. Afifirmed. 
See, also, 215 Fed. 741. 

The following is the opinion of Orr, District Judge: 

ïhis case is Iioforp tlie court for disfiositlon after trial. Tlie plaintlff la 
the owner of the ITiiited States ])atent No. cS.'!:5,()2(), issiied October IG, 1900, 
to K. Nielseu for an iee eream sjioon. Plahitiff charijes the défendant wltli 
intrinsenient at tlie city of Krie, in this district, and at otlier places. The 
défendant does not deny InfidiiKcnient, if the iiatent be found valid. It dénies, 
however, the validit.y of tlie iiatent, and offers Tnited States patent to Bol- 
Umd, No. T14,4-!(). dated November ll't, 1902, for an ice creani, disher, and 
i:nited States iiatent to Albert J". OUustead, Xo. 81!t,:î7;!, dated May 1, 190G, 
for an ice creani diiiper, as disclosnres in the prier art of everytliing contaiu- 
ed in the patent in suit. 

Ail of said patent.s embrace déviées for the renioval of ice creaiu from ice- 
creani freezers in sucli (luantity at eacli renioval as would malie a small por- 
tion for an individual consumer. To prevent tlie ice cream froiu stielcing in 
the spoon, or disiier, or hovvl, fingers are caused to revolve withiu the howl 
closely to the interior surface tliereof. The several dishers of the respective 
liatents difter in the construction of the parts by whieh the fingers in the 
bowl are niade to move. 

Quito early in tlie history of this case, the défendant made a motion to limit 
the testimony to be taken by exeluding tlierefroni évidence relating to priority 
of Invention as het\v«>n 01mstea<l ;md Nielsen, for the reason that such dis- 
traie liad heen adjudicated in iirevious litigation wherein the parties to the 
présent suit weri^ parties or privios. The court thereupon made an order im- 
posing a limitation iipon the évidence to he produced in the présent case. 21.5 
Fed. 741. The case in which the iiuestion of iiriority between Nielsen and 
Olmstead had been adjudicated is tlie case of Walker et al. v. Giles et al., 
207 Fed. 825, in which Judge Uay determined that the Olmstead patent, No. 
<S10,H7t>, was entitled to prhirity ovor the Nielsen patent. No. s:{3,tî20. The dé- 
cision of Judge Kay lias since been atlirmed by the Court of Appeals of the 
Second Circuit. 21 <S Fed. 6o7. With the décision in tliat case this court ia 
heartily in accord. It is not uecessary to even specify the variations be- 
tween clalm 1 of the Olmstead patent, which wns the subject of that adjudica- 
tion, and claims 4, 5, 7, and S of the patent in suit, which are the claims re- 
lied upon by the plaîntilt. The variations are unimportant, and do not cause 
any ditîerence In the opérations of the suhject-niatter of the ijatents. Indeed, 
the construction of tlie Nielson patent might vcry readily hâve been adopted 
by any niechanic anywhere who liad the Olmstead dipper before him. Indeed, 
the Bolland patent, to whicli référence has been made above, is suggestive of 
everything disclosed lu the Olmstead and Nielsen patents, except the re- 
movahility of the Angers located within the bowl and the gear vv'heel to whicli 
they are attached. 

The court is satistied that the Nielsen patent. No. 8;>3,620, is invalid, in view 
of the Olmstead patent. No. 81t),;57H. The blll should be dismissed at the costs 
of the iilaintilï. Lot a decree be drawn. 

Fred Gerlach, of Chicago, 111., for appellant. 

J. C. Sturgeon and H. M. Sturgeon, both of Erie, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Gilchrist 
Company, owner of patent No. 833,620, granted October 16, 1906, 
to Nielsen, filed a bill against the Erie Specialty Company charging 
its infringement. On final hearing that court held the patent invalid 
and dismissed the bill. Thereupon this appeal was taken. 
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The patent concerns a small cone-shaped dipper or spoon used for 
ladling a fixed quantity of ice cream from a freezer, and means for 
scraping the cream from such dipper. The question hère involved is 
whether Nielsen or one Olmstead first invented the device. This dip- 
per is the subject of four diiïerent opinions — Judge Ray's, Walker v. 
Giles (D. C.) 207 Fed. 825, holding Olmstead was prior to Nielsen 
in conceiving it ; Judge Lacombe's, Walker v. Giles, 218 Fed. 637, 
134 C. C. A. 395, affirming such decree ; Judge Orr's, in the présent 
case (D. C.) 215 Fed. 741, limiting proofs therein on the ground that 
the parties to this suit were parties or privies in the case before Judge 
Ray in the Northern district of New York, and that as to them the 
question of Olmstead's priority over Nielsen was res adjudicata ; and, 
finally, the opinion of Judge Orr on final hearing, set forth above, 
wherein he held the présent bill should be dismissed. The varions 
phases of this controversy are so fully set forth in the foregoing opin- 
ions, we refrain from restating them. 

The briefs and proofs in this case and the opinions in the Second cir- 
cuit bave had our careful attention. In the case in the Northern dis- 
trict of New York, 207 Fed. 825, Walker and others, the owners of 
patent No. 819,373, granted to (jlmstead, for an ice cream dipper, 
charged Catharine Nielsen and Henry S. Giles with infringing the 
first claim thereof . The bill alleged : 

"Tliat said Albert P. Olmstead was the oriijinal and first inventor or dis- 
covei-sr of any niaterial and suhstuntial part of the ice cream spoon disclo.sed 
by letters patent No. 819,373." 

The défendants, Nielsen and Giles, being the grantees to whom the 
Nielsen patent (in suit in the présent case) was issued, justified their 
alleged infringement under said patent and by stipulation in the trials 
thereof it was agreed : 

"That the Gilchrist Company, a corporation of Newarl<. N. J., is the owuer 
of l'iiited States letter.s patent IVo. 833,620, granted to Rasmu.s Nielsen, for 
Ice cream spoon, dated October 16, 1906, and that tlie défendants herein are 
lieensed to maniifaeture and sell under .said patent, and that said the Gilchrist 
Can)pany is participating in the défense in this action and sharing in the 
expen.se of such défense." 

It will thus be seen that both Nielsen's and Olmstead's patents had 
issued, were owned by the parties to the case, and the relative priority 
of the two inventors was put in issue in the cause. The spécifications 
of the two patents show that for ail functional purposes the two de- 
vices are substantially the same. Such différences as exist are in mère 
minor, mechanical détails. Taking as the generic device the patent 
of Nielsen — which in date was earlier than Olmstead's — we see that 
Olmstead followed its main features, save that, where Nielsen placed 
on his handle and beneath the teeth which intermeshed with the teeth 
of the revolving stem the flange which kept the stem from dropping 
out of the cup, Olmstead placed on his stem and over the teeth which 
intermeshed with the teeth of his handle the flange which kept the 
stem from dropping out of the cup. The différence was a mère shift- 
ing of parts, with a rétention of functional identity. The other différ- 
ence was a change in location of the stop screw. Nielsen's device had 
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a threaded stop which, when screwed to its thread limit, kept the handie 
and stem in operative relation. When Nielsen desired to cleau his 
device, the stop was unscrewed. This let the handie swing back and 
the teeth at its end pass ont of engagement with the stem teeth. This 
permitted the device to come apart. Olmstead's device also used a 
threaded stop, which, vi^hen screwed to its thread limit, also kept his 
handie and stem in engagement. It had, however, the f urther f unction 
of serving as a handie pivot. When Olmstead desired to clean his de- 
vice, this screw was loosened until its reduced, nnthreaded end, by 
means of a slot in the handie, permitted the latter to slide back, so 
that the teeth at the end of the handie passed out of engagement with 
the stem teeth and thus permitted the several parts of the assembled 
device to corne apart. 

While thèse minor mechanical différences existed, it will be appar- 
ent that the two devices were substantially the same, and if priority 
of invention was adjudged to one inventor's device, such priority put 
an end to ail claim on the part of the other. If Nielsen's was the 
original device, then Olmstead's was but a mère transposition and 
mechanical rearrangement of parts, made possible by the shape of 
Olmstead's handie, which, as we hâve said, itself served as a stop. 
în Judge Ray's case, the suit was brought on the Olmstead patent, and 
def ended on the alleged priority of the Nielsen patent. In the présent 
case, the suit is on the Nielsen patent, and is defended on the alleged 
adjudged priority of the Olmstead patent. The subject-matter and 
the issue in the two cases are the same. 

The issue of priority in the New York case having been adjudged in 
favor of Olmstead, it remains to consider whether that décision is 
binding on the parties to the présent suit. The présent plaintiff is the 
Gilchrist Company, a corporation of the State of New Jersey. The 
présent bill avers that company became the owner of the Nielsen pat- 
ent, and of ail rights of action thereunder, on February 21, 1910. The 
record in the New York case shows that case was begun in May, 1910, 
and that on April 20, 1911, the Gilchrist Company, having meanwhile 
become the owner of the patent and "of ail rights of action thereunder 
accrued," entered into a stipulation whereby it agreed tliat it — 

"may be regarded as proved In this case: That the Gilchrist Company, a coi- 
poration of Newarlt, N. J., is the owner of United States letters patent No. 
83.3,620, granted to Rasmus Nielsen, ïor ice cream spoon, dated October 16, 
1906, and that the défendants herein are licensed to manufacture and sell 
imder said patent, and that said the Gilchrist Company is particlpating In 
the défense of this action and sharing in the expense of such défense." 

It is clear, therefore, that with its purchase of the patent and of the 
rights of action thereunder the Gilchrist Company was the real de- 
fendant when the decree was entered. The défendant in the présent 
suit is the Erie Specialty Company, and that company duly joined in 
the foregoing stipulation in the New York case, agreeing: 

"That the Brie Specialty Company, a corporation organlzed and existiuf; 
under and by virtue of the laws of the state of Pennyslvania, of Krle, Pa.. 
and.Edwin Walker, of Erie, Pa., are participating in and paying the expenses 
of conducting this suit." 
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The subject-matter of the Pennsylvania suit having been contested 
in the New York suit, both parties to the présent suit having con- 
tributed to carrying on the prior suit and having openly participated 
therein, the final decree in that case became, as between the said par- 
ties, res adjudicata. It is to the interest of the republic that litiga- 
tion should end, and the court below was right in holding that the 
parties to the New York suit could not relitigate the question of pat- 
ent priority in the Pennsvlvania case. "The doctrine is well settled," 
said Judge Lurton in Pénfield v. Potts, 126 Fed. 475, 61 C. C. A. 
371, "that one who for his own interest joins in the défense of a 
suit to which he is not a party of record is as much concluded by 
the judgment as if he had been a party thereto, provided his conduct 
in that respect was open and avowed, or otherwise well known to 
the opposite party." 

The judgment below is affirmed. 



pp:n.\hylvania h. co. v. groves. 

(Circuit Court of Appeals, Second Circuit. March 14, 1916.) 

No. 156. 

1. Masteb and Skhvaxt <E=»265(14) — Ikjukiks to .Sjîbvant — Bubden of Peoof 

— CONTBIBUTOBY XKGLIGENCE. 

In an action for Personal injuries to a servant, brought in the fédéral 
court, eoutributory négligence is a défense, wliicli the master must prove 
by a fair prépondérance of the testimony. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 89j, 
908 ; Dec. Dig. <S=>265(14).] 

1'. Masteb and Servant <S=>-!89(29) — Injury to Sekvant — Contributoky 
Négligence — Question fok Jury. 

It is not contributory negiigen<>e as niatter of law for a railroad yard 
conductor, who was thoroughly familiar with the yard, to stop for a min- 
ute and a lialf on a track convei*sing with tlie yardniaster, who was his 
superior oificer, and wliose duty it was to regulate the niovement of 
trains in the yai'd, with his baok to an enjjine whieh he had a right to 
suppose wonld take another track, especially where the signal was set 
against sucli engine, so as to require the engineer to proceed with cau- 
tion, having liis engine under such control that he could stop it immedi- 
ately if danger threatened. 

[Ed. Note. — For other cases, see Master and Servant, Cent, Dig. § 1121 ; 
Dec. Dig. «S=>2S9(29).] 

Rogers, Circuit .Tudge, dlssenting. 

In Error to the District Court of the United States for the Western 
District of New York. 

Action for personal injuries by Charles N. Groves against the Penn- 
sylvania Railroad Comjjany. Judgment for the plaintiff upon a ver- 
dict in his favor for $6,000, and défendant brings error. Affirmed. 

On writ of error to review a judgment for $6,045.16 entered upon 
the verdict of a jury in favor of the plaintiiï for $6,000 for injuries 
sustained by him on .A.pril 19, 1914. The action was tried by judge 

(S;=5For other caae.s aee aame topic 4t KKY-NL'MBEK iti ull Key-Numbered Digests & Indexes 
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Edwin s. Thomas sitting for the Western district of New York at 
Buffalo. Judgment was entered April 23, 1915. 

Frank Riimsey, of lîufFalo (H. J. Adams, of Bufïalo, of counsel), 
for plaintif! in error. 

Sullivan, Bagley & Wechter, of Tliiffalo (Joseph A. Wechter, of 
Bufïalo, of counsel), for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The parties will be alluded to hereafter as 
they appeared in the court below, as plaintifï and défendant. The 
accident occurred on one of the tracks of the New York Central Rail- 
road Company about 1,000 feet east of the passenger station of that 
company in the city of Bufïalo. In addition to the four main tracks 
there is a cross-over track upon which the defendant's train, whose 
locomotive struck the plaintifï, was nmning just previous to the acci- 
dent. The defendant's engine and cars were permitted to use thèse 
tracks pursuant to an agreement between the two compantes. The 
plaintifï was the yard conductor employed by the New York Central 
and had been employed in the immédiate vicinity of the accident for 
more than 20 years. lie was thoroughly familiar with the yard in 
question and the time when regular trains were expected to arrive 
and départ. Ile knew also when milk trains and local trains were ex- 
pected to cross or occupy thèse tracks. In short, the plaintifï was 
thoroughly familiar with the entire situation. 

The Pennsylvania engine which struck the plaintifï had been in the 
station with a passenger train. The train was then run up on track 
3 to a point a little to the east of Louisiana street, where it came to a 
stop with the engine headed west. Just previous to this time the plain- 
tiff had been attending to bis duties as yard conductor and was pro- 
ceeding easterly when he met the New York Central's assistant yard- 
master and the two men engaged in conversation near the tower 52. 
At this time the Pennsylvania train and a Susquebanna train were 
both expecting to proceed to the milk platform on the south side of 
the tracks. The yardmaster had control of the trains and decided 
which should cross over fîrst, the movement being controlled by the 
man in the tower. 

After meeting at the tower, the plaintifï and the yardmaster stepped 
over onto the main track No. 1. The two stood there engaged in con- 
versation for about a minute and a half when the plaintifï was struck 
by the defendant's engine which had taken the cross-over and had 
turned in on main track No. 1. 

[1, 2] The principal défense urged in this court is the alleged con- 
tributory négligence of the plaintiff. This is a défense in the fédéral 
courts and must be proved as are other défenses by a fair prépondér- 
ance of testimony. P. & R. Coal & Iron Co. v. Keslusky, 209 Fed. 
197, 127 C. C. A. 555. We think that it cannot be said that standing 
for a minute and a half on track No. 1 was négligence as matter of 
law. When Moore and the plaintifï stepped on that track there was 
nothing to indicate that it was or was likely to be a dangerous place. 
The plaintifï had a right to suppose that the Pennsylvania engine wQuld 
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take the "Ohio street lead," which was the natural and customary 
thing to do. 

Then, too, the "pot signal" was set against any movement to the 
west and the plaintiff had a right to rely upon the obligation of any 
one approaching the place where he stood to proceed with caution, 
having his engine so under control that he could stop it immediately 
if danger threatened. There is also a strong presumption to be drawn 
from the conduct of the plaintiff and Moore. Probably no two nien 
in existence were more thoroughly acquainted with the situation and 
better qualified to speak than they. For years their daily_ vocation 
had been the management and direction of trains at this point. And 
yet they stepped upon track No. 1 in perf ect confidence that no danger 
could befall them by so doing. Would Moore, who was the superior 
officer of the two, hâve chosen this particular point for consultation 
with the plaintiff unless he was assured that no danger could threaten? 
In risking his own lif e at this point he practically said to the plaintiff, 
"No danger can threaten us hère." 

We are therefore led to the conclusion that the question of con- 
tributory négligence was one for the jury and that their verdict that 
the plaintiff was not négligent cannot be set aside as unsupported by 
the évidence. 

The judgment is afifirmed with costs. 

WARD, Circuit Judge (concurring). I think that, even if the plain- 
tiff be held guilty of négligence, his négligence will not prevent him 
from recovering, because the crew of the engine, which was moving 
slowly in a railroad yard, could hâve prevented the accident by the 
exercise of ordinary care in stopping or blowing the whistle or ringing 
the bell. Inland Coasting Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 
653, 35 L. Ed. 270. 

ROGERS, Circuit Judge (dissenting). I am unable to concur. The 
plaintiff below was in my opinion clearly guilty of contributory négli- 
gence. He was injured in the yards of the New York Central Rail- 
road at Buffalo where he had been employed 21 years. This yard 
was a very busy place. The towerman who had control of the move- 
raents of the trains in the yard estimated the number of trains moving 
over the cross-over in that yard as 1,600 in the course of eight hours. 
The plaintiff was asked : "You hâve got to be on the alert every 
moment of the time for any engine?" To which he answered: "AU 
the time, and be on the alert for other people besicles — there is a lot 
there for you to look after. It is a very dangerous place there if a 
man is working there." He was asked : "Engines are coming and 
going hither and yonder so that it seems like perfect pandemonium 
unless you are used to it, that is true?" And he answered, "Yes." 
Asked : "And the only safe way for a man to get along there is to 
watch out continuously if he is on a track?" He answered: "When 
you are working, watch out, and watch out for other people, too." 

Notwithstanding ail this the plaintiff, experienced man that he was, 
deliberately stood on the main track for a minute and a half at least 
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talking with an assistant yardmaster and knowing that a train which 
stood waiting to go west might come over the very track on which he 
stood if the towerman shonld so détermine it, and yet he stood there 
with his back to the east and was struck. In my opinion he was as 
matter of law neghgent and his négligence contribnted to his injury. 
Both the engineman and fireman testified that their view of the 
track in front of the engine was eut off for some distance by the boiler 
of the engine. The engineman said his vision was eut off for abont 
65 or 70 feet by the boiler. The engineman and fireman each testified 
that the bell was ringing ail the time. The speed of the train was only 
6 or 8 miles per hour. If those in the engine had seen the plaintifi' 
on the track 65 or 70 feet away and then lost view of him becanse of 
the obstruction of their vision, it does not follow that they had no right 
to assume that the plaintiff would get off the track and not remain 
standing directly in front of the approaching engine. 

The fireman testified that jnst as they were turning from track 3 
into the cross-over he saw two men 200 feet or better ahead of the 
engine, and that when lie last saw them they were 100 feet or more 
ahead of the engine. and that they passed from his view in front of 
the engine so that the boiler eut off" his view ; they were moving at 
right angles to the engine, or, in other words, were moving across 
the track in front of it ; that at the time he last saw them they had 
commenced to tiirn into track 1, and that he did not see them again. 
The engineman testified that as he proceeded down the cross-over he 
was looking straight ahead of the engine along the track, and of course 
he did not know whether the engine was to proceed straight ahead into 
the Ohio strect branch or turn in on track 1 imtil he struck the switch 
points and the engine commenced to turn ; that he did not see the 
])laintiff any time nntil after the accident. The engineman was oper- 
ating his engine in a very busy place, and was obliged to look for sig- 
nais rcgulating the movement of his train. 

The contributory négligence of the plaintiff prevents a recovery un- 
less his injury resulted from the willful, wanton, or reckless conduct 
of the défendant. To constitute a willful injury the act must havc 
been intentional, or the act or omission which produced it must hâve 
been committed under such circumstances as evinced reckless dis- 
regard of the safety of others, as by failure after discoA'ering the dan- 
ger to exercise ordinary care to prevent impending injury. 29 Cyc. 509. 

The distinction is this: That if one who is in the exercise of or- 
dinary care is injured by one who is not in the exercise of ordinary 
care the latter is liable ; but if one who is not in the exercise of or- 
dinary care is injured by one who acts willfully or wantonly the lat- 
ter is liable, notwithstanding the contributory négligence of the in- 
jured party. In one case a mère lack of ordinary care makes the 
wrongdoer liable. In the other case no liability exists unless the con- 
duct complained of was committed in wanton and reckless disregard 
of conséquences. It is such conduct, if it results in the death of the 
injured person, as would make the wrongdoer guilty of manslaughter. 
See Banks v. Braman, 188 Mass. 367, 369, 74 N. E. 594. It was this, I 
think, that the Suprême Court had in mind in Inland & Seaboard Coast- 
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ing Co. V. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270 (1891), 
when it held that the contributory négligence of a plaintiff would not 
prevent him from recovery, if the défendant might by the exercise of 
reasonable care and prudence hâve avoided the conséquences of the 
plaintiff's négligence. 

The différence between the two kinds of liability, ordinary négli- 
gence, creating liability in the absence of contributory négligence, and 
willful, wanton, and reckless conduct, creating liability notwithstand- 
ing the plaintiff's contributory négligence, vvas not called to the at- 
tention of the jury in the charge as originally given. Indeed, the court 
charged the jury, "If the plaintiff was négligent, and you find from the 
évidence that this négligence contributed to the accident, he cannot 
recover, no matter hovv négligent the défendant was." The court aft- 
erwards on the request of counsel, however, charged that plaintiff's 
contributory négligence would not exonerate the défendant, if it were 
shown that défendant could by the exercise of reasonable care and 
prudence hâve avoided the conséquences of its conduct. 

If the court had instructed the jury that the plaintiff' was as a mat- 
ter of law guilty of contributory négligence, and that the question for 
it was to détermine whether the defendant's conduct was willful, wan- 
ton, or reckless, and if they so found that they should bring in a ver- 
dict for the plaintiff and détermine the amount of the damages, no 
<irror of law would hâve been committed. But, having submitted to 
the jury the question of contributory négligence, this court cannot know 
that the jury reached its verdict because it found that the plaintiff was 
not guilty of contributory négligence, and therefore the défendant was 
liable because of its failure to exercise ordinary care, or whether it 
found that the plaintiff was guilty of contributory négligence, but thaï 
défendant was guilty of willful, wanton, and reckless conduct. 

1 therefore am of the opinion that the judgment should be reversed. 
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In re STEVENSON et al. 

(Circuit Court of Appeals, Third Circuit. April 4, 1916.) 

No. 2067. 

1. Bankruptcy <g=>,'}(M) — Pabtneiîship — Provable Claims. 

Notes for borrowed money may be proved against the estate of a part- 
iiership in baukruptcj', altliough sigued by individual members of tlie 
flrm, where the money was in faot borrowed and used for tlie benefit of 
the flrm, and it was the understandiiig of both borrower and lender thaï: 
the notes were firm obligations. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 555-564 ; 
Dec. Dig. ©==.300.] 

2. Bankruptcy <S=>330 — Proof oi' Claims — Spliiting I.n'debtedness. 

Where a créditer liolds more than one note against a bankrupt, tliey 
should be proved as a single elaini, and if proved separately the claims 
will be treated as one. 

LEd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 517, 510, 
521 ; Dec. Dig. <©=5,330.] 

^=>For other cases see sarae topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexas 
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3. Bankruptcy (S:=467 — Appellate Pbocedure — General Order Allowing 
CLAiirs. 

Althougli a court of bankruiJtcy allowed a iiumber of claims by a sin- 
gle gênerai order, for the purposes of an appeal suc-h order must be treat- 
e<l as several. 

[P^d. Note. — For other eases, see Bankruptcy, Cent. Dig. § 929 ; liée. 
Dig. <S=3467.] 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of William Stevenson and John J. Stevenson individ- 
ually, and the firm of Stevenson, Titus & Co., bankrupts. From an 
order allowing claims, Elliott Frederick, trustée in bankruptcy, appeals. 
On motion to dismiss. Motion overruled, and order affirmed. 

The following is the opinion of Orr, District Judge : 

This matter conies before the court upon a pétition to revlew an order of 
tlie référée sustuining olijections to eleven daims flled ngalnst the part- 
nersliip, and disallowing participation of said claims in the dstribution of 
the partnershp assets of the bankrupts. 

ïhe claims are ail based upon obligations commonly called judgment notes. 
Each Is an absolute promise to pay a sum thereln named, within a period 
therein llmited, to the order of the payée. JtJach contains in addition thereto a 
warrant of attorney authorizlng the confession of .ludgment, and each is under 
the seal or seals of the maker or makers. Ail of the notes, except the note 
held by H. F. Hotïarth, hereiuafter nientioned, are sigued by ail the individu- 
als composing the partnership, and to several of the notes there is in addition 
the signature of a suret,y, and the signature of an iudividual who was at the 
date of the notes a niember of the copartnership, but who, subsecpient to the 
making thereof, died. The Iloft'arth note was signed by one of the partners, 
John J. Stevenson only. None of the notes bave any référence, either ou the 
face or by indorsenient, to the partnership, Stevenson, Titus & Co. 

The proofs filed by the holders of said notes, with the exception of three 
hereiuafter noted, expressly state in somewhat varions fornis tliat the con- 
sidération of the debt is for money borrowed for pai'tnerslnp purposes. 

The elaim tiled by Maude Stevenson contains the avéraient tbat Stevenson, 
Titus & Co. was indebted to the déponent and tliat tin; note was given for bor- 
rowed money. 

In the claims liled on behalf of George R. Kinehart and A. G. Titus, there is 
the averuient tbat William Stevenson and John J. Stevenson, imlividually and 
trading as Stevenson. Titus & Co., are Indebted to the déponent Tii)on a 
judgment note given for borrowed money. 

To each of said claims the trustée flled an objection, "as a claim entitled to 
share in the distribution of the assets of Stevenson, Titus & Co., a copartner- 
ship, until the partnership creditors bave been ])aid in full, for the reason 
that the said claim is based upon a note which lias been signed by * * * 
and does uot pnriiort to be a partnership undertaking." 

The question in resjiect to each of the notes before the référée was: M'as 
the incfebtedness represented by such note au indebtedness of the partnership, 
or was it an indebtedness of the indlviduals or individual wlio signed it? 
Tlie référée had before him as évidence upon this questimi the proofs of claim 
<iled before liim in tlie course of the bankruptcy proeeedings, and the testi- 
mony taken at the examiiiation of the bankrupts, which testiniony, it was 
agreed by the attorneys for the ])arties iiiterested, should be taken as the 
testimony to be considered in relation to the objections by the trustée. 

Because the référée appears to bave overlooked the fa et that the avermc.ats 
;n formai proofs by creditors in bankruptcy are entitled to some probative 
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force, It Is well to conslder what weight should hâve been given to them In 
the détermination of tlie questions. 

In Whitney v. Dresser, 20O U. S. 532, 5.35, 26 Sup. Ct. 316, 317 (50 L. Ed. 
584), it is expressly ruled that bankruptcy proeeedings are more suiumar,^' 
tlian ordinary snits, and a sworn proof of claim iigainst a bankrupt is prima 
faeie évidence of its allégations, in case it is objected to. In the oi)iniou the 
Suprême Court says: 

"The words of the statute .suggest, if they do not distinctly Impart, that 
the objeetor is to go forward, and thus that the formai proof is évidence even 
when put in issue. The words ann 'Objections to claims shall be lieard and 
determined as soon,' etc. Section 57f. It is the objection, not the claim, 
which is pointed out for hearing and détermination. This indicates that the 
claim is regarded as having a certain standing already established by tlie 
oath. Some force also may be allowed to the word 'proof as used in the 
act. Convenience undoubtedly is on the side of this view. Bankrujitcy pro- 
eeedings are more summary than ordinary suits. Judges of practical ex- 
périence hâve pointed out the exixînse, embarrassmonts, and delay which 
would be caused If a formai objection necessarily should put a créditer to 
the production of évidence or require a continuance. Justice is secured by 
the power to continue the considération of a claim whenever it appears there 
is good reason for it. We believe that the understanding of the profession, 
the words of the act, and convenlent and just aduiiidstration ail are on the 
side of treating a sworn proof of claim as some évidence when it is denied." 

Witli respect to the tostimony, it may be said that seareli thereof to flnd 
anything in direct conllict with the material avei-ments in the ])roofs of 
claim is vain. The référée rightfuHy says in his opinion wlth respect to the 
testimony relating to ail the notes: "This testimony shows that the money 
that was olitained on the notes was used (a) as a fuiid with which to purchase 
Hill's interest in the firin of Hill & Stevenson ; or (b) to pay directly for im- 
provements to the store or for stock for the store ; or. (c) as a fund from 
which the partnership paid debts." In expUuiation of the référence to the 
purchase of Hill's interest in the firni of Hill & Stevenson. It apjiears that, 
prior to the formation of the partnership now in l)ankruptcy, a ijartner.ship 
by the name of Hill & Stevenson carried on the business, and that upon the 
withdrawal of Hill a partnership was formed between \Vm. Stevenson, Jolui 
J. Stevenson, and Myers N. Titus, under the nauie of Stevenson, Titus & 
Co., each partner owning a one-third interest in the nevv firm, and that some 
of the money obtained on the notes was used by the new partnership to paj' 
Mr. Hill, the retiring partner, for his interest. 

The référée states that there is no proof that the parties to any of the 
notes knew at the tinie of the exécution of the notes, and tlie paynient of the 
money thereon, that the matter was a partnership undertaking, and that 
there is no proof of .ny lator assumption of any of the debts by the partner- 
ship. We do not see tliat it is very material as to what the knowiedge of 
the croditor may bave been at the time of the création of the liability. It is 
clear that every member of an ordinary partnership is its gênerai agent for 
the transaction of its bu.siness in the ordinary way, and the tirni is responsl- 
ble for whatevor is done l)y any of the ]iartners when actlng for the flrm. 
within the limits of the authority conferred by the nature of the l)usiness 
which it carries on. Lindley on Partnership, 124 (star paging). 

Again, there is a principle of law that a person deallng with the' agent 
can, when he dlscovers the undisclosed principal, hold him liable instead of 
the agent, and that, if a eontract be entered Into by one partner in his own 
name only, still, if in fact he was acting as the agent of tlie flrm, his copart- 
ners will be in the position of undisclosed principals, and they may therefore 
be liable to be sued on the eontract, although no allusion is niade to them in 
it. Lindley on Partnership, 177, 17.S (star paging). 

It is true tbe conclusions expressed by I,ord Lindley related to contracts 
not under seal ; but the same rule applies eveu where a seal is used upon 
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i)ie insfniment, if tlie instrument itself does not require a seal. Gibson v. 

Warden, 14 Wall. 244, 247, 20 L. Ed. 797. 

It Is apparent that a seal is not necessary to give valldity to any one of 
tlie notes in this case, because crédits appear upon those agalnst whom tlie 
statute of limitations would otherwise run. 

The évidence discloses that it was a practice of the partnership to borrow 
money and glve notes therefor by the signatures of the member as Individuals. 
indeed, the very number of notes presented in this case, not only by in- 
dividual lenders, but by the bank, shows the practice. 

The practice adopted by the flrm, the fact that ail the members of the flrni 
were accustomed to sign notes, and the fact that ail the money was used for 
partnership purposes, and not for the purposes of the individuals, seems to 
be conclusive upon the question of the authority of the individuals to act 
on behalf of the copartnership. Having acted thus upon the authority of 
the copartnership, and the partnership having reeeived the beneflts of their 
action, It should not be held that the partnership assets, which alone were so 
measurably increased, are not answerable to those whose money was so 
used. 

In Davis v. Turiior. 120 Fed. GO."), 50 C. 0. A. 6C0, there was a clalm upon 
il note of which the followlng is a copy: 
"S2,500.00. January Ist, 1902. 

"For value rec'd (money) we, or either of us. promise to pay John L. 
Hinton, two thousan<l and five liundred dollars, with interest, after date, said 
îunount to be paid by the Ist of Jlarch, 1902. Witness our hands and seals. 

"R. TI. Râper. [Seal.] 

"Thomas C. Jones. [Seal.] 
"Florence E. Jones. [Seal.] 
"W. S. Cartwright. [Seal.] 
"John F. Engle. [Seal.] 
"Witness: W. T. Davis." 

The debt exijrosscd in tliat note was the subject of proof agalnst the estate 
of the partnershi]!. Ob.jcction was mised that it was the note of the individu- 
als. The Court of Appeals of the Fourth Circuit reversed the court below. 
;ind in its opinion uses this langiiage: 

"The référée, liowever, in his rei)ort, which was couflrmed by the court 
in bankruptcy, holds as a matter of law tliat, because the bond is signed by 
the members of the flrm individnally, under their separate signatures and 
seals, it is an individual debt and cannot be proven agalnst the partnership 
assets of Jones, Râper & Co., untll ail the partnership debts hâve been paid 
in fuU. In this conclusion we think there is error, and that^ although the 
paper Ijears the signatures and seals of tlie individuals composlng the flnn, 
yet, from the uncontradicted évidence, it appears affirmatively and fully that 
tlie debt was contracted by the firm, for its benefit, and that the whole pro- 
ceeds of the note were used in the due course of the partnership business. 
The undisputed évidence iu the case establishes the fact beyond controversy 
that the bond to Hinton was for a firm debt, and we so hold, and that, as 
such debt, It is provable agalnst the estate of the partnership in bankruptcy." 

That case was ajiproved by the Court of Ajipeals of the Ninth Circuit in 
Mock V. Stoddard, 177 Fed. 611, 101 C. C. A. 237. 

A Word seems proper with respect to those notes which are signed by ail the 
partners, ineluding a decensed partner. No settloment was ever made with 
the représentatives of the deceased partner. In fact, those interested in the 
estate of the deceased partner testifled that they oxpected nothing ont of the 
lirm, and that the dSceased partner had no estate, except a small suin by 
way of life Insurance which weiit to the widow. It further appears that 
the partnership, after the death of Myers N. Titus, paid the interest upon the 
notes. It does not seeni that under the testlmony in this case the death of 
that partner should prevent the allowanee of the claims. because the law is 
that the dissolution of a partnership does not dissolve its obligations. 

From the foregoing it apfiears that tlie référée was in error in sustaining 
the objections tiled by the trustée to the eleveii claims referred to in his 
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opinion, and tliat the said claims sliould be allowed to participate In the dis- 
tribution of tlie partnership assets. 

Alexander J. Barron and McKee, Mitchell & Altcr, ail of Pittsburgh, 
Pa., for appellant. 

F. W. Downey and Joseph Patton, both of Waynesburg, Pa., for 
appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In 1904 William Stevenson, John 
J. Stevenson, and Myers N. Titus formed a trading partnership under 
the name of Stevenson, Titus & Co. In 1907 Titus died and his inter- 
est in the fîrm was taken over by the remaining partners, who assumed 
the fîrm liabilities then existing and continued business under the same 
name. In September, 1914, the fimi and the two individual partners 
were adjudged bankrupt, and thereafter a number of claims were pre- 
sented to the trustée. Among them were eleven judgment notes owned 
by George N. Rinehart, A. G. Titus, Robert Minor, Maud Stevenson, 
P. J. Hoiïart, and the Citizens' National Bank of Waynesburg, re- 
spectively. Thèse notes are signed either by Myers Titus and the two 
Stevensons, or by the two Stevensons without Titus, or by J. J. Ste- 
venson alone, and two of them are also signed by sureties. Ail the 
proofs of claim asserted the notes to be obligations of the firm, and on 
this subject some further testimony was taken. The notes were for 
borrowed money, ail of which was applied to firm purposes with the 
knowledge and consent of the partners. No doubt there are merchan- 
dise creditors also, but we hâve no information concerning the time 
when their debts were contracted. 

[1] The référée rejected ail the claims on the ground that the face 
of the notes showed them to be individual obligations merely, and that 
this presumption had not been satisfactorily overthrown. Believing 
the évidence to be sufficient, however, the District Judge came to a 
différent conclusion, and allowed the claims. In this court there is 
little dispute about the légal rules that should govern the controversy ; 
the principal question is whether, on ail the évidence, the presump- 
tion arising f rom the form of the notes has been overcome, and, as \vc 
agrée with the District Judge in his view of the facts, we shall add 
nothing to his opinion as above set out, except to say that we think the 
évidence as a whole justifies the inferences (1) that the payées of the 
notes understood that the loans were made to the firm and for its ben- 
efit; and (2) that the notes were given with the intention of binding 
the firm, and in the belief that such a resuit was being accomplished. 

[2] The bank rests its motion to quash on the fact that it owns two 
of the notes, one for more than $500, and one for less, and asks us to 
dismiss the appeal so far as the smaller claim is concerned on the 
ground that under section 25 of the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 553 [Comp. St. 1913, § 9609]) we hâve no jurisdiction 
to entertain it. The record shows that the notes were separately prov- 
ed before the référée, in accordance with a practice that is said to- 
prevail in the county of Greene, where the bankruptcy proceeding was 
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carried on. No reason appears for thus dividing such a daim in tîie 
hands of a single créditer, and vve think the practice is objectionable. 
Clearly the debt due the bank was the aggregate of both notes, and the 
claim should hâve been so proved. The motion to quash is thercfore 
refnsed. 

[3] On the argument before us anotlier objectionable matter was 
disclosed, to which we deire to call attention. The referee's order of 
rejection was gênerai in its terms ; but, as this was équivalent to a 
spécifie disallowance of each claim, it was properly so treated when the 
six claimants separately asked the District Court to review the order. 
And, although the order of the District Judge allowing the claims was 
also gênerai in its scope, this again was ec|uivalent to spécifie action 
upon each, and we find no difficulty in so treating it. But the action 
of the trustée in taking a single appeal from the comprehensive order 
of allowance violâtes a settled rule of appellate procédure, and would 
justify us in dismissing the appeal of our own motion. In the inter- 
est of regularity of ])ractice, no other course would be open to us if we 
had felt obliged to disapprove the order in part, and to approve it in 
part. The six claims are wholly independent of each other; they are 
supported by différent évidence, are owned by distinct parties, and 
présent distinct subjects of litigation. As it happens, however, we bave 
corne to a similar décision on each claim, and we hâve therefore con- 
cluded to overlook the j^resent error, but with the warning that our ac- 
tion now is not to bc taken as a précèdent. 

The order allowing each of the claims in question is affirmed. 



LUCAS V. MfNEILL. 
(Circuit Court of Aiipeals, Eishth Circuit. February 24, 1910.) 

No. 1.50. 

1. CoiMïTs (®;=3,",(!,j— RuLEs OF Decisiox— Statb Décisions — Construction of 

In eonstriiiiisr a will affectintc tltle to roal estate in Kan.sas, the fédéral 
couît is ('«iiitrolled by tlie construction placed on similar provision.? by the 
Suprême Court of that state. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 807; Dec. Dig. 

2. WirLS <S=j44()—C"oNSTiiTjCTioN— Intest of ïestatob— Tbciinical Rules. 

In construing a will, the testator's intention, gatliered from the enfcire 
will, Controls as agaiiist technical rules, the application of wliieli would 
defeat sncli intention. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 056; Dec. Dig. <&=> 
440.J 

3. Wills ■3=ïG1()(S) — -(jOnstruction— Iîstates Ckeated— Power of Disposition. 

TInder the laws of Ivansjts as construed by its Suprême Court, a will 
which gives the flrst talcer the absolute riglit to dispose of the property 
enables him to deprive the remaindermen of their Interest. 

[Kd. Note. — For other cases, see Wills, Cent. Dig. § 1426; Dec. Dig. 
<S=>61(KS).] 

<®:35For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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4. WiLLS iS=»01Gf8) — CoNSTBucTioN— Estâtes Created— Power of Disposi- 

tion. 

A will wliich devlsed testator's real and Personal property to his wlfc 
and lier assigns, to hold during lier life on condition tliat slie reniain a wid- 
o\v, and dii'octed tliat on lier deceasetlie remaining real and persoiial prop- 
erty sliould be equally divided aniong the children. gave the wife au abso- 
lute power of disposition, so tliat tlie remainder did not vest in the cliil- 
dren ; and one of theni, wlio l)ecanie a liankrupt during tlie lifetime and 
widowhood of liis mother, had no interest in the real estate which could 
pass to his trustée. . 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 1426 ; Dec. Dig. <®=5 
61t)(8).] 

5. WiLLS <g=>616(l) — CoNSTEUCTioN— Intent of Testatob— Powbr of Dis- 

posai.. 

Since there is nothing in the will to indicate that the testator intended 
to dift'erentiate the real and Personal property, the courts cannot liniit the 
power of disposai to the personalty. 

[Ed. Note.— For other cases, see Wills, Cent. Dig, §§ 1418, 1428-14.".0; 
Dec. Dig. tÊ=616(l).] 

Pétition to Revise Order of the District Cotirt of the United States 
for the District of Kansas ; John C. Pollock, Judge. 

In the matter of WilHam H. Lucas, banl<:rupt. Pétition by the bank- 
rupt against Maurice McNeill, trustée, to revise an order of the Dis- 
trict Judge affirming the conclusion of the référée that the bankrupt 
was the owner of a vested remainder in certain real estate devised by 
his father's w^ill. Order vacated, with directions. 

Tliis is a pétition to revise an order in bankruptcy. The facts, as tliey ap- 
pear f rom the record, are that the petitioner was adjudieated a bankrupt ; 
that the trustée, who had been duly elected and qualified, filed a pétition with 
the référée in bankruptcy, to whoni the cause had beeu referred, in which he 
claimed that the bankrupt owiied an interest in certain reîil estate, which 
had not been included in the schedules, tiled by him in the bankruptcy pro- 
ceeding. After notice to the bankrupt a hearing was had, and the référée 
found that, under the will of the father of the bankrupt, he had a vested re- 
mainder in certain realty. The part of the will which the référée found de- 
vised to the bankrupt a vested remainder in the real estate is as follows: "I 
devise and bequeatlî unto my wife Elizabeth M. Lucas ail my property both 
real and Personal to hâve and to hold the same with ail the appurtenances 
thereunto belonging, to hâve and to hold the saine unto the said Elizabeth M. 
Lucas and her assigns, and to hâve and to hold the same during her life con- 
ditionally she remain a wldow for her sole use and benefit upon her decease. 
I direct that ail of my property remalning both real and Personal be equally 
divided with my children hereinafter named (nanilng his flve children, among 
them the bankrupt) and I further give and bequeath one dollar to each of the 
children (naming theni)." 

The référée also found that Elizabeth M. Lucas, widow of the deceased fa- 
ther of the bankrupt, "at once entered into possession of ail of the property 
of the testator ; she exercised ownership and control over it ever since 
* * • and has transferred and eonveyed a part of the real estate and a 
part of the Personal property to other persons" ; that she has not reniarried 
and is still living. Upon thèse facts he reached the conclusion that "the 
bankrupt l.s the owner of a vested remainder in the real estate mentioned in 
sald supplemental report, by virtue of the will of his late father, Benjamin 
F. Lucas." 

Upon a pétition for review the learned District Judge afflrmed the flndings 
and conclusions of the référée, and thls pétition to revise was instituted by 
the bankrupt to reverse the order of the court. 



®=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
231 F.— 43 
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Edward E. Sapp, of Galena, Kan., and A. M. Keene and W. W. 
Padgett, both of Ft. Scott, Kan., for petitioner. 

C. A. McNeill, of Columbus, Kan., and J. W. Iden and E. L. Burton, 
both of Parsons, Kan., for respondent. 

Before SANBORN and CAREAND, Circuit Judges. and TRIE- 
BER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). The 
only question involved is whether the bankrupt bas a vested remainder 
under the will of his father in the lands of which his f ather died seised. 
On behalf of the petitioner it is claimed that as the devise is to the 
mother, who is still living and unmarried, "and assigns," and devises 
to his children only the property "remaining," she has an absolute fee, 
and the children only a contingent remainder, dépendent upon the 
vi^idow remarrying or dying seised of the property devised to her, and 
unless that happens he has no interest in the lands which could pass 
to his trustée in bankruptcy. 

[1,2] The authorities construing such provisions in a will are not 
harmonious ; but, as this will affects the title to real estate in the state 
of Kansas, the construction placed upon similar provisions in wills, by 
the Suprême Court of that state must control. A well-established rule 
of that court is that in construing a will the testator's intention, gath- 
ered by the considération of the entire will, controls. Technical rules, 
it is held, ought never to be resorted to, where the application defeats 
the manifest intention of the testator. Williams v. McKinney, 34 
Kan. 514, 518, 9 Pac. 265; Ernst v. Foster, 58 Kan. 438, 443, 49 Pac. 
527; Holt v. Wilson, 82 Kan. 271, 108 Pac. 87; Bullock v. Wiltberger, 
92 Kan. 904, 142 Pac. 950. 

Counsel for the petitioner claim that the will gives the mother ab- 
solute power to sell, as the devise is to her "and assigns," and devises 
to his children only the property remaining at her death or upon her 
remarriage undisposed of by her, therefore she owns the land in fee 
simple, or at least she has absolute power to sell it during her lifetime 
and as long as she remains unmarried, and as she is living the peti- 
tioner has no interest in the lands, except a contingent or expectant re- 
mainder, which may never become vested. The devise set out in the 
statement of facts is copied literally, and shows that the punctuation 
is not accurate, but the intention of the testator is clearly shown. 

[3] Under the laws of Kansas, as construed by the Suprême Court 
of that state, it is claimed a provision in a will which gives the first 
taker under it an absolute right to dispose of the property enables him 
to deprive the remaindermen of their interest. In our opinion this con- 
tention is sustained by the uniform décisions of the Suprême Court of 
Kansas. In Ernst v. Foster, supra, a devise of property to E., "to 
hâve and to use and dispose of during her natural life, and after her 
death to be divided equally among my three youngest heirs," was held 
to confer a Hfe estate with power of disposition on E., and leave but a 
contingent remainder to the heirs. 

In McNutt V. McCombs, 61 Kan. 25, 58 Pac. 965, the will provided 
that, after the wife died, what remained of the estate should go to his 
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chiidren, and it was held that the will granted the widow a power of 
disposition, and her conveyance passed a title in fee. 

In Greenwalt v. Keller, 75 Kan. 578, 90 Pac. 233, the will read : 

"I vvish my wlfe * * * to liave ail my proiwrty of every kind that I 
may own at my death, to hâve for her own use and beneflt wliile she may 
llve. And at her death ail property that may be left by her [is to pass to 
certain devisees named]." 

In construing this clause of the will the court said: 

"By the use of the last clause of the last sentence the power of disposai In 
fee is added to that which wonld otherwise constitute a life estate only. The 
only property whlch he inteuded hls heirs to reçoive was wharever miglit be 
left by the mother at her death. ïhis clearly indicates that he inteuded her 
to use and pennanently dispose of a part of the estate so that it wouid not 
be in existence at tlie tlnie of her death for the beneflt of the heirs. We tliinlv 
this amouuts to a life estate with power to convey in fee." 

In Bullock V. Wiltberger, supra, the provisions in the will were : 
The second paragraph of the will devised a life estate to the widow. 
The next paragraphs read: 

■'Third. After the death of my said wife, it is my will that ail of my proiJ- 
erty, both Personal and real, • » * sUall be divided e<iually among my 
four chiidren. 

"Fourtli. If any of my said chiidren shall die before my wife, * • * 
then it is my will, that the share which would so to my deceased child or 
chiidren if llving, shall be divided among liis or lier chiidren in equal parts : 
and if any of said chiidren shall die without issue, prior to the death of niy 
said wife, then it is my will that his or her share, shall be divided equally 
among my chiidren then living, or if any of them be dead, tlien, his or her 
share, equally among their chiidren." 

In construing this will the court held that the manifest intention of 
the testator was that his estate should be kept intact until the death of 
his wife, and was then to be divided among his chiidren and the heirs 
of such as might be deceased; that each of the four had contingent 
remainders, the contingency being that they survive the testator's wife, 
and failing in this, as to any one or more of them, the remainder vest 
in his or their représentatives by purchase. To the same effect is 
Hblt V. Wilson, supra. 

For a remainder to be vested, it is necessary that throughout its 
existence it stands ready to take effect in possession, whenever and 
however the preceding estate détermines. It is contingent when it is 
limited on an event which may happen before or after, or at the time 
or after the détermination of the particular estate. ^tna Life Ins. 
Co. V. Hoppin, 214 Fed. 928, 131 C. C. A. 224, and authorities there 
cited. 

[4, 5] In the case at bar, petitioner's estate was only such as may re- 
main undisposed of at the remarriage or death of the widow, and as 
she has never remarried and is still living the most that can be claimed 
is that the petitioner's estate is one of expectancy. Pearsall v. Great 
Northern Ry. Co., 161 U. S. 646, 673, 16 Sup. Ct. 705, 40 L. Ed. 838. 
The words "and her assigns" in the first clause, and the word "re- 
maining" in the second clause, indicate clearly that the testator in- 
tended to give the widow the power of disposai. As there is nothing 
in the will to indicate that the testator intended to differentiate the 
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Personal and real estate of which he died seised, the will bequeathing 
and devising both to the widow, the courts are powerless to nnpose 
such a restriction on the real estate, and Hmit the power of disposai to 
the personalty. 

The District Court erred in holding that the petitioner had a vested 
interest in the realty, and its order against the petitioner is vacated and 
set aside, with directions to enter an order or decree in accordance 
with the views expressed in this opinion. 



In re STOUGHTON WAGON CO. et al. 

In re BOOTH et al. 

(Circuit Court of Appeals, Sisth Circuit. April 4, 1916.) 

No. 2723. 

1. Sales "S^jSô — Constkuction — Tjaw Govekning. 

Where the banlirupts resided and did business in Miehigan, and the 
goods claimed by a petitioner were received and lield by the bankrupts, 
the construction and effect of the contract under whicli they were held 
must be determined by the laws of that state as construed by its Suprême 
Court. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §| 2, 153 ; Dec. Dig. 
<®=355.] 

2. Bankruptcy ■S=3l84(2)— Title of Trustée — Cokditional Sale. 

A contract for the delivery of goods, wJiich retained title tliereto in the 
seller until paid, aud wliicli plainly contemplated a resale by tlie buyer, 
and provided that the goods were to be paid for, whether resold or not, 
and tliat ail accounts and notes for goods purchased, wiiether given in 
payment for goods, or as collatéral security, siiould be immediately due in 
case the buyer sold ont, thus implying a right to sell otherwise thau at re- 
tail, is a contract of absoluto sale retaining a lien for the purchase price, 
which must be recorded as required by the laws of Miehigan to be valid 
against the trustée in bankruptcy. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. § 276 ; Dec. 
Dig. cg=>l.S4{2).] 

3. Sales (3=^454 — Conditional Sale — Resekvatio.m of Title — Inconsistekt 

Provisions. 

In a contract for the delivery of goods intended for resale, a réserva- 
tion of title in the seller cannot be sustained unless, taking the entire 
contract and the circumstances together, the réservation of title is clear- 
ly dominant over the right of resale and other incousisteut features of the 
contract, and the resale can be considered as made by tlie buyer as agent 
or consignée of the seller. 

[Ld. Note.--For other cases, see Sales. Cent. Dig. §§ 1324, 1325, 1333, 
1S34 ; Dec. Dig. <g=454.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Miehigan, in Bankruptcy; 
Arthur J. Tuttle, Judge. 

Proceeding in bankruptcy against Fred C. Booth and another. Pé- 
tition by the Stoughton Wagon Company for réclamation of certain 
property in the possession of the trustée in bankruptcy was denied by 

(S=5For otlier casea see same topic & KEY-NUMDER iu ail Key-Numbered Digests & Indexe» 
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the référée, and liis order affirmed by the District Judge, and the peti- 
tioner pétitions to revise. Judgment of the District Court affirmed. 

E. L. Beach, of Saginaw, Mich., for petitioner. 

W. S. Wixson and Timothy C. Quinn, both of Caro, Mich., for re- 
spondents. 

BeforeKNAPPFZN and DENISON, Circuit Judges, and HOE- 
EISTER, District Judge. 

KNAPPEN, Circuit Judge. Pétition for réclamation of certain 
lumber wagons and wagon seats sold by petitioner to the bankrupts, 
and which passed into the possession of their trustée in bankruptcy 
while the purchase priée was wholly unpaid. 

The petitioner's right to reclaim dépends upon whether, as claimed 
by petitioner, the sale was a conditional one, with title reserved in 
the vendor until payment of the purchase priée, or whether it was an 
absolute sale with attempt to reserve a lien for the purchase priée, re- 
quired by the j'iichigan statute to be filed, and so invalid as against 
the trustée in bankruptcy under the June, 1910, aniendment of the 
Bankruptcy Act (Act July 1, 1898, c."541, 30 Stat. 344, as amended 
by Act June 25, 1910. c. 412, 36 Stat. 838), because not so filed. The 
référée denied the pétition to reclaim, and his order was affirmed by 
the District Judge and the pétition dismissed. 

[1] The bankrupts resided and did business in Michigan^and the 
goods in question were received and held thcre. The construction and 
effect of the contract must thus be determined by the law of Mich- 
igan, as evidenced by the décisions of the Suprême Court of that 
state. 

[2,3] The contract of sale, by implication at least, plainly contem- 
plâtes a resale of the goods by the vendee. But while it expressly 
provides that the title to the goods sold, and the proceeds of any sale 
of the same, shall remain in the name of the seller "until the same are 
settled for in cash," it contains other terms on their face inconsistent 
with réservation of title by the vendor. Jn the case of Mishawaka 
Woolen Mills Co. v. Westveer, 191 Fed. 465, 112 C. C. A. 109 (in 
an opinion by Judge Warrington), and in John Deere Plow Co. v. 
Mowry, 222 Fed. 1, 137 C. C. A. 539 (in an oj^inion by Judge Denison), 
the leading applicable décisions of the Suprême Court of Michigan 
were fully considered, and the conclusion reached therefrom that 
where goods are intended for resale the réservation of title cannot 
be maintained as a conditional sale unless, taking the entire contract 
and circumstances together, the réservation of title is clearly dom- 
inant over the right of resale and other inconsistent features of the 
contract, and that, as expressed in the Mowry Case, such réservation of 
title can be sustained "only on the theory that the resale is made 
by the vendee as the agent or consignée of the vendor, by an agency 
or consignment which underlies the executory sale and which is 
a continuing one until it is terminated either by the resale or the ven- 
dee's Personal performance of the conditions, which then, for the first 
time, vest title in him." 
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If tlie Westveer and Mowry Cases are to be followed, the contract 
in question must be held one of absolute sale, with attempt to retain a 
lien as security for the purchase price. Among the featnres whicli 
give this dominant character are the provision that the goods were to 
be paid for by the bankrupts whether sold by them or not, title be- 
ing retained by the seller only until the goods "are settled for with 
cash," instead of until sold, and the provision making ail accounts 
and notes for goods purchased, whether "given in payment for goods 
or accounts or as collatéral security thereto," immediately due and 
payable in case the "purchaser under this contract sells out," thus 
plainly implying a right in the vendee to sell otherwise than at retail 
in the usual course of business or as agent or consignée of the ven- 
dor. In the Mowry Case we expressed the opinion that there is no 
settled rule in Michigan applicable to the précise facts disclosed by 
the record in that case, and that "it is only to such settled rule that we 
should yield our own judgment." 

Appellant invokes the décision of the Suprême Court of Michigan 
in Mishawaka Woolen Mills Co. v. Stanton, 154 N. W. 48, announced 
since our décision in the Mowry Case, as settling a rule of décision 
contrary to our holdings in the Westveer and Mowry Cases. An ex- 
amination of the opinion in the Stanton Case discloses nothing at va- 
riance with our opinions in the two cases just referred to, both of 
which are cited in the opinion in the Stanton Case, and without ap- 
])arent criticism. Indeed, the contract in the Stanton Case is an ex- 
trême initance of carrying out the notion that the consignée is receiv- 
ing, and is to sell the goods, as agent and représentative of the con- 
signor. Among the significant conditions of the Stanton contract 
(which was made since the Westveer décision) are thèse : The contract 
throughout uses the word "orderer" instead of "purchaser"; sale 
otherwise than "in ordinary course of business at retail sale" is 
expressly f orbidden except with the consent of the first party ; title in 
the first party is not retained (as in the Westveer Case) until the goods 
are "fully paid for in cash," but until they are actually "sold by said 
second party" ; there is the further condition that upon sale of the 
goods so ordered "the proceeds received therefor * * * shall be 
and remain the property of said first party until the goods are fully 
paid for in cash," instead of being held merely as collatéral security, 
as in sonie of the cases. We see no reason for departing from our 
views as expressed in the Westveer and Mowry Cases. 

The décisions of the United States Suprême Court cited by appellant 
do not, in our opinion, sustain the character of the transaction in 
question as a conditional sale. Each of the décisions so cited are, 
in our judgment, readily distinguishable from the instant case. Thus 
Bryant v. Swofford, 214 U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997, 
is based upon a construction of the Arkansas law. In Ludvigh v. 
American Woolen Co., 231 U. S. 522, 34 Sup. Ct. 161, 58 h. Ed. 345, 
the net proceeds of sales were to be accounted for to the consignor, 
and the consignée was obligated to sell the goods and to collect and 
pay over the proceeds to the consignor. In the instant case there is 
no obligation to resell. Holt v. Henley, 232 U. S. 637, 34 Sup. Ct. 
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459, 58 L. Ed. 767, seems iiot to hâve involved a purchase of goods for 
resale. 

The récent Micliigan statute (P. A. Mich. 1915, Act No. 64) requires, 
except as between vendor and vendee, that conditional contracts of 
sale by which title is reserved in the vendor, with right to resell in the 
vendee, be filed in the same manner as chatte] mortgages. In view of 
this statute, the questions before us are likely to be of comparatively 
little future interest, and a less elaborate discussion of the instant case 
than we might otherwise think necessary seems thus to be justified. 

It results from the views we hâve expressed that the pétition for 
réclamation was properly denied. The judgment of the District Court 
is accordingly affirmed, with costs. 

The method of review has not been considered, because not raised; 
the practical resuit to the parties would be the same, should the péti- 
tion to revise be dismissed. 
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In re J. B. FRUCHEY & SOÎnS' BSTATE. 

(Circuit Court of Appeals, Sixth Circuit. April 4, 1916.) 

No. 2761. 

1. Sales <©=55— Oonsibuction — LiAW Goveening. 

Wliere the bankrupt reslded and did business In Michlgan, and tlie 
goods claimed by peûtloner were recelved and held there, tlie construc- 
tion and effect of the contract under whiich they were held niust be de- 
termlned by the laws of that state as construed by its Suprême Court. 

[IM. Note.— For other cases, see Sales, Cent. Dig. §§ 2, 153 ; Dec. Dig. 
<S=55.] 

2. Bankbupict <S=>1S4(2) — Title of Trustée — Conditional Sale. 

Where the contract under which goods were delivered to the banli- 
rupts contemplated a resale by them, provided that the goods and pro- 
ceeds of sale thereof were to be held by the bankrupts as collatéral secu- 
rity and In trust for the seller until the indebtedness to the seller was 
pald, required the goods to be settled for at fixed tlmes whether already 
sold or not, and provided that ail past-due accounts should draw interest 
and that the goods and thelr proceeds should be surrendered to the seller 
on demand, but were not to become its property, except as they were 
credlted and considered as payinents on account, the contract was one of 
absolute sale, reserving a lien for the purchase price, which must be re- 
corded as required by the laws of Michigan to be valld agalnst the trustée 
in bankruptey, and not a conditional sale contract reserving title in the 
seller. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 276 ; Dec. Dig. 
<©=>1S4(2).] 

3. Sales i©=!>454 — Conditional Sale — Réservation of Title — Inconsistent 

Provisions. 

In a contract for the dellvery of goods Intended for resale, a réserva- 
tion of title In the seller cannot be sustained unless, taking the entire con- 
tract and the clrcumstances together, the réservation of title is clearly 
dominant over the right of resale and other inconsistent features of the 
contract, and the resale can be considered as niade by the buyer as agent 
or consignée of the seller. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. |§ 1324, 1325, 1333, 
1334; Dec. Dig. ©=>454.] 

®=>For other cases see same topic & KKY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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4. Bankrl-ptct <©::340T — Appeal — Findinos — Review. 

Where tho testimony was taken liefore tlie référée, liis fliuiins of the 
facts, allirmed by tlie District Judge, wiU iiot be rejected ou appeal ou 
auytliiniî less thau a deinonstratiou of a plaiu mlstake. 

[Ed. Note. — For otlier cases, see lîankruptcy, Coût. Dig. § 929; Dec. 
Dig. <2=^4()7.] 

5. Baxkruptcy <ÊS»:',(K;(;i) — Title of Tbi:stee — WAiiEuousE Receipt. 

Ou a pétition for reelauiatiou of property liekl l'y a trustée in bank- 
niptcy, evicieiice hcld to sliow tliat a wnreliouse receipt given by tfee liauk- 
rupt.s to petitlouer, wiio liad sold the goods ujider contra et of absolute 
sale, was taken as additional security for tlie purchase priée, not as a 
trausfer of tlu» goods. 

[Ed. Note. — For otlier cases, see Baukruptcy, Cent. Dig. § 462 ; Dec. 
Dig. ®=3.",0;5P).] 

Appeal froni the District Court of the United States for the Eastern 
District of i'Iichigan; Arthur J. Tuttle, Judge. 

Baukruptcy procceding agaiust J. B. PVuchey & Sons, in which 
Henry Croll, Jr., was trustée. Pétitions hy WaUer A. Wood Mowing 
& Reaping Machine Company for réclamation of certain macliinery 
and implements were denied by the référée, and his order affirmed by 
the District Court, and petitioner a|)]5eals. Aflirnied. 

Kinnane & Lane, of Bay City, Mich., for appellant. 
Campbell & Foster, of Gladwin, Mich., for aj'pellee. 

Before KNAPPKN and DENISON, Circuit Judges, and SAN- 
EÔRD, District Judge. 

KNAPPEN, Circuit Judge. This case involves tvvo separate péti- 
tions for réclamation of certain agricultural machinery and imple- 
ments sold by petitioner to the bankrupts, and which passed into the 
possession of their trustée in bankruptcy before the purchase priée 
was paid. The proj)erty involved in the first pétition was sold under 
written contract of October 20, 1911; that involved in the second 
[letition under contract of December 21, 1912. As to the latter prop- 
erty the asserted right to reclaim dépends solcly upon whethcr, as 
claimed by petitioner, the original sale to the bankrupts was a condi- 
tional one, with title reserved in the seller until payment of the pur- 
chase price, or whether, as claimed by the trustée, h was an absolute 
sale, with attempt to reserve a lien by instrument required by the 
Michigan statu te to be filed, and so invalid as agaiust the trustée in 
bankruptcy for failure to so lile. 

Petitioner's claim under the first pétition rests not only upon an 
alleged original rétention of title under the sales contract of 1911, 
but also upon a so-called warehouse receipt given by bankrupts to peti- 
tioner on December 21, 1912, in connection vi'ith a settlement for goods 
sold to bankrupts under the 1911 contract. The référée denied both 
pétitions to reclaim, and his order was affirmed by the District Court. 

[1,2] Gonsidering first the rights based upon the respective sales 
contracts: The bankru[>ts resided and did business in Michigan, and 
the goods in question were received and lield there. The construc- 
tion and effect of thèse contracts (which were in writing and in identi- 

<g=jFor other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes. 
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cal terms) must thus be determined by the law of Michigan, as evi- 
denced by the décisions of the Suprême Court of that state. The 
contracts of sale plainly conteinplated a resale of the goods by the 
vendees. But while the vendees thereby agrée (paragraph 7) to hold 
the "goods on hand and the proceeds of ail sales of ail goods received" 
under the contracts "as collatéral security in trust and for the benefit 
of and subject to the order of" the vendor until ail obligations there- 
under due the vendor from the vendees are fully paid in cash, and to 
surrender to the vendor on demand, at any time, ail goods received 
by the vendees under the contracts, as well as their proceeds, to the 
extent necessary to pay in fuU for the goods so sold, they contain 
other features on their face inconsistent with réservation of title by 
the vendor. 

[3] As pointed out in our décision in Re Stoughton Wagon Com- 
pany, 231 Fed. 676, C. C. A. , this day decided, the leading ap- 
plicable décisions of the Suprême Court of Michigan were considered 
bv this court in the récent cases of Mishawaka Woolen Mills Co. v. 
Westveer, 191 Fed. 465, 112 C. C. A._109, and John Deere Plow Co. 
v. Mowry, 222 Fed. 1, 137 C. C. A. 539, and the conclusion reached 
therefrom that where goods are intended for resale the réservation of 
title cannot be sustained as a conditional sale unleSs, taking the entire 
contract and circumstances together, the réservation of title is clearly 
dominant over the right of resale and other inconsistent features of 
the contract, and that, as expressed in the Mowry Case, such réserva- 
tion of title can be sustained "only on the theory that the resale is 
made by the vendee as the agent or consignée of the vendor, by an 
agency or consignment which underlies the executory sale and which 
is a continuing one vmtil it is terminated either by the resale or the 
vendee's personal performance of the conditions, which then, for the 
first time, vest title in him." 

The dominant character of the two contracts of sale hère in question 
must, as was the one involved in the Stoughton Wagon Company Case, 
be held to be that of absolute sale, with attempt to retain title for the 
purchase price, provided we are to adhère to our décisions in the 
Westveer and Mowry Cases. This dominant character of absolute 
sale is shown net only by the absence of express provision (which was 
in fact found in the Stoughton contract) that the title to the goods sold 
and their proceeds shall remain in the seller until settlement is made, 
and by the provision that such goods and proceeds are to be held by the 
vendees as collatéral security (although in trust for the vendor's ben- 
efit and subject to its order) until the vendee's indebtedness to the 
vendor is paid; but by the further requirement that ail goods be settled 
for at fixed times, whether already sold by the vendees or not, the fact 
that ail past due accounts are made to draw interest, that the goods 
and their proceeds, which by paragraph 7 are to be surrendered to the 
vendor on demand, are not by such surrender to become its property 
except as they are to be credited to the vendees and "considered as 
payment on account" (the notes and accounts so turned over to be 
indorsed and guaranteed by the vendees), and that countermand by 
the vendees is forbidden except upon payment "of 20 per cent, of the 
net amount thereof as agreed liquidated damages." 
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Hère, as in the Stoughton Case, ihe récent décision of tlie Suprême 
Court of Michigan in Mishawaka Woolen Mills Co. v. Stantcm, 154 
N. W. 48, announced since our décision in the Mowry Case, is urged 
as settling a rule of décision contrary to our holdings in the Westveer 
and Mowry Cases. For the reasons stated in our opinion in the 
Stoughton Case, we are unable to accept this contention, and accord- 
ingly adhère to our views expressed in the Westveer and Mowry Cases. 

It follows that the second pétition for réclamation was properly de- 
nied, as was the first pétition so far as it rests upon an asserted réserva- 
tion of title in petitioner under the sales contract of October 20, 1911. 

As to the warehouse receipt : November 6, 1912, the bankrupts gave 
petitioner their unsecured note for $702, due October 1, 1913, which 
covered binders and mowers then on hand and for which the bank- 
rupts were entitled to be carried another season. This note drew in- 
terest after maturity. Settlement for the remaining indebtedness was 
not then had, apparently because bankrupts were not prepared to pay. 
December 21, 1912, petitioner took bankrupts' note for $873.75, due 
six months from date, in payment for ail indebtedness, exclusive of 
the binders and mowers referred to, which were represented by the 
earlier note for $702, and thus for ail other goods, whether sold or 
unsold. This note for $873.75 drew interest from date, and was se- 
cured by "a bunch of farmers' notes" amounting to $773.32 owned by 
the bankrupts (containing no title clause and turned over to petitioner 
without référence to whether or not they were taken for goods receiv- 
ed by bankrupts under the Wood contracts) and by a mortgage on real 
estate worth from, $250 to $300. On the sanie day bankrupts gave 
petitioner a so-called warehouse receipt, whose pertinent provisions 
(omitting the property described) are printed in the margin.^ 

This receipt included not only the binders and mowers represented 
by the $702 note of November 7th, but also $260 worth of goods whose 
])urchaBe priée was included in the note for $873.75 given on the same 
December 21 st. The receipt was never filed or recorded anywhere, 
and the goods covered by it remained continuously in the bankrupts' 
possession, having been removed to another building only because of 
the sale of the building in which they had been contained. It was 
expressly agreed when the receipt was given that in case, and to the 
extent, of shipments on petitioner's order, crédit was to be given bank- 
rupts on their paper. No shipments were ever made or directed, 
although bankruptcy did not occur until July, 1913. 

i "This will certify that'J. B. l'rueliey, impleuietit dealers of Beaverton, in the 
eoimty of Gladwin a'iul state of Mifhigau, luive recelvecl of the Walter A. Wood 

Mowing & Reaitiiig ilacliine Company as Its proiwrty the following 

âesoribecl goods: I agi-e«î to store without expense to said companj- 

the ahove propei-ty, safely aud seeurely housed in building located at 

"I fnrther agrée to deliver, without expeuse to .«ald company, ail the a))ove 
property f. o. b. cars Beaverton, Michigaii, proinptly upon request of sald 
ooujpany or its authorized agent.s for shipnient to sueh company to such point 
as may be direeted. 

"It is uuderstood and agreed that the title to tlie above described prop- 
erty is now, and sliall remain, vested in said company, and that such prop- 
erty shall, under uo cireumstances, be removed from the location described, or 
othei-wise disjwsed of, without the e.xpress writteu consent of said company." 
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[4] The entire testimony on the hearing of the pétitions for réclama- 
tion was taken in the présence of the référée, who held, as did the Dis- 
trict Judg-e, that the so-called warehouse receipt was merely taken as 
additional security for the payment of goods sold by petitioner to the 
bankrupts. This conclusion upon the facts should not be rejected 
upon anything less than a démonstration of plain mistake. Deupree 
V. Watson (C. C. A. 6) 216 Fed. 483, 485, 132 C. C. A. 543, and cases 
dtél. 

[5] If the conclusion upon the facts was right, the judgment was 
correct as matter of course. The nature of the receipt involves a ques- 
tion of intent, and the question of intent is one of fact. Careful con- 
sidération of the évidence presented constrains us to agrée with the 
conclusions of the référée and the District Judge, notwithstanding the 
latter was apparently mistaken in the understanding that the ware- 
house receipt included other goods than those sold under the 1911 
contract Among the significant facts leading to the correctness of the 
conclusion below are that the receipt was not given at the time the 
$702 note was taken, but a month and one-half later, and in connection 
with a settlement under conditions that seemed to require unusual 
security (indeed, one of the bankrupts testified that the receipt was 
given at the suggestion of petitioner's représentative after the $873.75 
note had been given and the collatéral notes turned over), that the 
receipt included property whose payment was provided for in the 
earlier note, and that the goods to be shipped thereunder were merely 
to be credited upon the bankrupts' account or paper. We are unable 
to resist the inference that the whole transaction of December 21st 
had for its object the securing of existing indebtedness, and that this 
intent prompted and permeated the so-called warehouse receipt as well 
as the other transactions of that date. True, petitioner's représenta- 
tive, in reply to a question which one of the notes the "warehouse 
receipt was given to assume (assure?)" said that it "was taken to cover 
the goods, particularly the note due this f'oll - October, 1913," which 
would be the $702 note of November 7th ; and in reply to the ques- 
tion whether it was taken as additional security to that particular note 
said, "No, I could not say that, because the goods were already ours, 
according to the contract, and was simply taken as f urther acknowledg- 
ment of our title to the goods." It is also true that petitioner's repré- 
sentative asserted that the receipt was taken in the forenoon and the 
$873.75 note not until afternoon. But the conflict as to the order in 
which the documents were made présents merely a question of fact, 
and the testimony taken together is not enough to overcome the infer- 
ence resulting from other testimony in the case, having in mind our 
conclusion that the original contract was intended as one of absolute 
sale. 

It follows from thèse views that the judgment of the District Court 
should be affirmed with costs. 

2 Itallcs ours. 
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MAXWELL V. HOLMESVILLE MILL & POWER 00. 

In le lOWA-NEBEASKA PUBLIC SERVICE 00. 

(Cireuit Court of Appeals, Elghtli Circuit. March 25, 1916.) 

No. 44S0. 

1. l'AYlIICNT <g=»18 — NOTKS OV ÏHIRD PARTY. 

Tlie acceiJtunce liy au electric poA^t-r conipany from Its consumer of 
negotlable notes of a third party, wliioli were uot i)aitl wlieu due, for tlie 
amouut due from the consumer, did not, In tlie absence of au a,t;reement 
to tliat effect, operate as a payment, so as to preclude tlie power Com- 
pany from exercising its option to teruiinate tlie contract for arrears lu 
payment. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 78-85 ; Dec. 
Dig. ©^18.] 

2. Electkicity <S=>11 — Electric Power Compaxy — Conïract — Terminattox. 

Wliere a coutract to furnish current at certain rates gave the power 
Company tlie ojition to terminate the contract if tlie payments thereuu- 
der should become three montlis in arrears, it was not necessary tliat 
the power company turn off the curreut before it gave notice of exercising 
Its option to terminate the contract. 

[Ed. Note. — For other cases, see Llectricity, Dec. Dig. <®=3ll.] 

3. Electkicity ©=311 — Power Company — Contract— Termination — Service 

OF Notice. 

A notice of the termination of a contract to furnish electric current, 
which was directed to the company whicli originally contraeted for the 
current, but was served on the président and gênerai manager of the 
conipany whicli succeeded to the rights of the coiitracting company, who 
was also the président and gênerai manager of the contracting company, 
was sufîicient notice to the succeeding conipany. 

[Ed. Note. — For other cases, see Electrieity, Dec. Dig. <®=11.] 

Carland, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

In the matter of the lowa-Nebraska Public Service Company, bank- 
rupt. From an order allowing the claim of tlie Holmesville Mil! & 
Power Company for the balance of an account for electric current, 
Henry E. Maxwell, as receiver in bankruptcy, appeals. Affirmed. 

Edgar M. Morsman, Jr., of Omaha, Neb., for appellant. 
Hazlett & Jack, of Béatrice, Neb., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order al- 
lowing the claim of $69.72, the balance of an account for 69,725 kilo- 
watt hours of electric current furnished by the Holmesville Mill & 
Power Company to Henry E. Maxwell, receiver in bankruptcy of the 
estate of the lowa-Nebraska Public Service Company, during the 
month of October, 1913. The parties agreed that the current was 
furnished and that the reasonable value of this current was 1.1 cents 
per hour. Maxwell claims that the current was furnished and re- 

@=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indeses 
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ceived under a written contract wliich fixed its price at 1 cent per 
kilowatt hour, and it is conceded that he has paid that amount. The 
Power Company insists that the contract under which Maxwell claims 
had been forfeited and was not in force when the current was fur- 
nished, se that it was entitled to recover the reasonable value of the 
current, which is conceded to hâve been $69.72 more than the price 
fixed in the contract. 

The real question, therefore, is whether or not the contract was in 
force in October, 1913. It was made in July, 1910, between the Power 
Company and the Electric Service Company, a corporation, and it pro- 
vided that it should continue in force until November 1, 1915, that it 
should be binding upon the parties to it, their successors and assigns, 
that the Electric Company s-hould remain liable for the payment of the 
amounts therein agreed to be paid, notwithstanding any sale or as- 
signment thereof by it, and that in case the Electric Company should 
become three months in arrears in the payments of the amounts due 
thereunder the contract niight be terminated at the option of the Power 
Company. On February 19, 1913, the Power Company served a notice 
upon the Electric Service Company and upon the lowa-Nebraska Pub- 
lic Service Company to the effect that it canccled the contract because 
its charges for electric current furnished in June and July, 1911, and in 
December, 1912, and January, 1913, were unpaid. 

[1] As delinquency in payment for the current for 3 months was 
indispensable to the right of the Power Company to terminate the con- 
tract, if there was no delinquency on its part in the payment for the 
current furnished in June and July, 1911, the attempted termination 
of the contract was ineffectuai. Hence the receiver insists that there 
was no delinquency in payment for the current furnished during thèse 
2 months. The facts determinative of this claim are that the Power 
Company on August 17, 1911, accepted for the current furnished by 
the Electric Service Company in June and July, 1911, the promissory 
note of the Bullock Public Service Company, a corporation, for $1,- 
231.97, that the articles of incorporation of the Bullock Public Service 
Company were amended so as to change its name to the lowa-Nebraska 
Public Service Company, that on October 20, 1911, that company first 
became the owner of the physical properties of the Electric Company 
and of its contract with the Power Company, that this note was taken 
up by another note for SI, 479. 10 on March 7, 1912, that on December 
14, 1912, the note for $1,479.10 became due and was taken up by the 
exécution and delivery to the Power Company of two promissory 
notes made by the lowa-Nebraska Public Service Company dated 
December 14, 1912, one for $579.10 and the other for $900, each pay- 
able 60 days after their date. The Electric Company was not a party 
to any of thèse notes. The Power Company accepted them, discounted 
them at its bank from time to time, and used the proceeds of the 
discounts. On February 19, 1913, when the notice of termination of 
the contract was served the two last notes were due and unpaid, and 
the bills for the electric current furnished in December, 1912, and 
January, 1913, also remained unpaid. 

It is specified as error that the court below held that the acceptance 
by the Power Company for the current furnished in June and July, 
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1911, of the promissory note of the Bullock Public Service Company 
and the promissory notes of the lowa-Nebraska Public Service Compa- 
ny did not constitute a payment of the indebtedness of the Electric Serv- 
ice Company for that current. Counsel insist upon argument that the 
acceptance of a negotiable note of a third party on account of a debt- 
or's Hability raises the presumption of a payment of that liability, and 
they call attention to the fact that there is no évidence in this case 
whether thèse promissory notes were accepted in payment of the in- 
debtedness of the Electric Service Company or merely as évidence of 
security for the indebtedness. But an examination of the décisions 
has satisfied that the weight of authority is that the taking by a cred- 
itor of the negotiable note of a third party for an antécédent debt does 
not extinguish the debt unless there is an express or an inipHed agree- 
ment that the negotiable note is received as payment. Peter v. Beverly, 
35 U. S. 532, 567, 9 L. Ed. 522; Randolph on Commercial Paper, § 
1534; Bankers' Trust Co. v. T. A. Gillespie Co., 181 Fed. 448, 456, 
457, 104 C. C. A. 196. As the notes had not been paid when the notice 
was given, and as the bills for the current for the months of December, 

1912, and January, 1913, had not been paid, the Service Companies 
were in arrears more than 3 months, and the Power Company had 
the option to terminate the contract when it gave its notice. 

[2, 3] The next contention of counsel for the appellant is that the 
contract was not terminated by the notice, because demand for pay- 
ment and a reasonable time thereafter had not been given, but the évi- 
dence satisfies that this contention cannot be sustained upon the rec- 
ord ; second, that the termination of the contract could not be affected 
because the current was not shut off by the Power Company and a 
refusai to f urnish it made before the notice was given, but no reason is 
perceived to sustain this contention; third, that the notice is directed 
to the Electric Service Comp2my, not to the lowa-Nebraska Public 
Service Company, which at the time and for a year prior thereto had 
been operating the electric light plant at Béatrice, and had sucqeeded 
to the rights of the Electric Service Company, but the notice was 
served upon the président and gênerai manager of the latter company, 
who was the same man as the président and gênerai manager of the 
former company, and it was, in our opinion, sufficient to give the lowa- 
Nebraska Public Service Company full notice of its eflfect ; and, f ourth, 
that it was not a bona fide notice, and was never intended to operate 
as such, because Mr. Bullock, the président and gênerai manager of 
the Service Company, testified that, when Mr. Steinmeyer served it 
upon him, he told him that if he was successful in some contest he 
had with some stockholders of his companies he need pay no attention 
to the notice, but Mr. Steinmeyer denied this statement, and the court 
below was not convinced that such a statement was ever made. The 
notice was sufficient and effective. 

Finally it is said that the forfeiture and cancellation of the contract 
has been waived time and again. The testimony upon this subject is 
voluminous. It détails the actions of the varions parties while the 
electric current has been furnished to the Electric Service Company, 
to the lowa-Nebraska Public Service Company, to certain creditors of 
the lowa-Nebraska Public Service Company under the contract be- 
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tween them and the Power Company, and to the receiver in bankrupt- 
cy of the lowa-Nebraska Public Service Company. Suffice it to say 
that ail the testimony upon this subject and ail the briefs concerning 
it hâve been carefuUy read and considered, but they hâve failed to 
convince that the court below was in error in its conclusion that no 
waiver had ever been made. 

Let the order of the court below, allowing the claim of the Power 
Company for the sum of $69.72 as an unsecured claim, be affirmed. 

CARLAND, Circuit Judge (dissenting). I am unable to concur in 
the opinion of the court, and will briefly state the reasons for my 
dissent. The case présents a single question. Was the contract of 
July, 1910, in force in October, 1913? It was, if not legally forfeited 
by the action of the board of directors of appellee in passing a resolu- 
tion to cancel the contract February 18, 1913, and serving notice there- 
of on the Electric Service Company, February 19, 1913. The reason 
for the forfeiture as stated in the resolution was that the bills for 
electric current for the months of June and July, 1911, December, 
1912, and January, 1913, had not been paid. The contract was one 
for the furnishing of electric current at 1 cent per kilowatt hour. It 
did not specify the time of payment, except as may be inferred from 
the following language: 

"In case pai'ty of the first part shall become three months in arrears in the 
I>ayment of the amounts due hereunder, then this agreement may be termiuat- 
ed at the option of the second party." 

It might be inferred from this language that the payments were to 
be made monthly ; but, however this may be, they never were so made. 

The case must also be considered with référence to the principle 
of law that equity never under any circumstances lends its aid to 
enforce a forfeiture or penalty or anything in the nature of either. 
Marshall v. Vicksburg, 82 U. S. 146, 21 L. Ed. 121 ; Eivingston v. 
Tompkins, 4 Johns. Ch. (N. Y.) 415, 8 Am. Dec. 598; 2d Story's 
Equity, § 1319; Bank v. Dearing, 91 U. S. 35, 23 L. Ed. 196; Jones 
V. Guaranty Co., 101 U. S. 628, 25 L. Ed. 1030. With this rule of 
law in view, I am of the opinion that the words "three months in 
arrears" ought to be construed as meaning 3 "continuous" months. 
Waiving this contention, however, I am further of the opinion that 
the appellee waived its right to forfeit the contract for the bills of 
June and July, 1911. Currents for thèse months had been furnished 
1% years when the notice of February 19, 1913, was served. A note 
was given for thèse bills in August, 1911. In March, 1912, this note 
was taken up by a new note executed by the lowa-Nebraska Public 
Service Company. On December 14, 1912, the note of March 12, 
1912, was renewed by two notes maturing February 12, 1913. Con- 
ceding that the notes were not payment of the bills, the appellee could 
not without demand forfeit the contract for the nonpayment of the 
same. It would seem to be clearly inéquitable so to do, especially as the 
appellee was not the owner of one of the notes at the date of the for- 
feiture. 
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In view of the manner that payments were made, a demand was 
necessary as to the bills of December, 1912, and January, 1913, in order 
to place the Power Company in default. Tiiigue v. Patch, 93 Minn. 
437, 101 N. W. 792; K. C. E. Co. v. U. P. R. R. Co. (C. C.) 17 Fed. 
200; Carpenter v. Wilson, 100 Md. 13, 59 Atl. 186; Cole v. Johnson, 
120 lowa, 667, 94 N. W. 1113. 

I think the judi^ment below should be reversed, and judgnient en- 
tered for the receiver. 



KEYES V. DAVIB. 

In re CTIEITATJS RIVER LTJMBER & SIIINGLE CO. 

(Circuit Court of Appeals, Nlntli Circuit. Mardi 27, 1916.) 

No. 2717. 

1. Bankruptct <j=334S — Claims — Pkiority — ^"Perron I'erfokming IjAbob." 

Tlie gênerai manager of a corporation, wlio witli his vvife owne<î ail 
but one share of the corporate stock, and who was apiwinted by a board 
of dlreetors, cousistine; of hiuiself, his wife, and his attorney, is not 
one "performing labor" for tho conwration, who Is entitled by Rem. & 
Bal. Code Wasli. §§ 1149, 1150, 115;^, to a prlorlty for the balance of his 
salary due at the time the corporation filed a \oluntary pétition in bank- 
ruptcy. 

[J']d. Note. — For other cases, see Bankruptcy, Cent. Dig. § 5o6 ; Dec. 
Dig. i®=>;W8. 

For other définitions, see Words and Phrases, Second Séries, Person 
Who Performs Labor.] 

2. Bankiïuptcy (®:=>;î4,S — (jLAiMs — Peiobity — "Servant." 

Nor was he a "sei-vaut" of the cori)oration. so as to be entitled to 
priority under lîankr. Act .luly 1, 1.S9S. c. 541, § 041), cl. 4, 30 Stat. 50;î 
(('omp. St. 19i;i, S 9(i48), allowing a priority far tlie wages due to work- 
nien, clerks, salesnien or servants, earned witlini three months before 
the bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. <S::^348. 

For otiier définitions, see Words and Phrases, First and Second Séries, 
Servant.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Vokmtary proceeding in bankruptcy by the Chehalis River Lumber 
& Shingle Company, bankrupt, in which W. W. Keyes was trustée. 
The claim of W. C. Davie to a prior lien was sustained by the référée, 
whose order was affirmed by tlie District Court, and the trustée ap- 
peals. Reversed. 

Raymond J. McMillan, and Ernest K. Murray, both of Tacoma, 
Wash., for appellant. 

Van M. Dowd, of Tacoma, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Jndges. 

HUNT, Circuit Judge. The bankrupt, a corporation, was engaged 
in the manufacture and sale of lumber and shingles. It empioyed 

<S=»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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approximately 220 men. W. C. Davie, appellee hère, was the corpo- 
ration's gênerai manager, employée! at a salary of S300 per month. 
The corporation was adjudged a voluntary bankrupt on September 24, 
1914. At that time there was due to Davie, as the balance of his 
salary earned within the six months next prior thereto, the sum of 
$587.55. For this amount he filed a claim in this proceeding, assert- 
ing a lien and priority therefor under and by virtue of the laws of the 
State of Washington. To this claim, in so far as it asserted a lien and 
priority, the trustée objected, for the reason that the claim did not 
State facts sufficient to entitle the claimant thereto. The référée over- 
ruled the objections. The District Court affirmed the referee's order. 
Thereupon this appeal was perfected. 

[1 ] The question is whether appellee is entitled to a lien and priority 
under and by virtue of the statutes of the state of Washington. We 
think it very clear that he was not. Section 1149, Rem. & Bal. Annot. 
Codes and Statutes of Washington (I^aws 1897, c. 43, § 1), reads as 
follows : 

"Every person perfonning labor for any person, company or corporation, in 
the opération of any railway, canal or transportation company, or any water, 
mining or nianufacturing company, * * * shall hâve a prior lien on the 
franchise, earnings, and on ail the real antl Personal property of said person, 
company or corporation, which is iised in the opération of its business, to the 
extent of the moneys due him from such person, company or corporation, 
operating said franchise or business, for labor performed within six months 
next preceding the filiug of his claim therefor, as hereinafter provided; and 
no mortgage, deed of trust or conveyance shall defeat or take precedenee over 
said lien." 

Section 1150 of the same Code provides that no person shall be en- 
titled to the lien given by section 1149 unless within 90 days after he 
bas ceased to perform labor he shall file with the proper county au- 
(litor a notice of claim containing certain specified statements, and 
serve a copy of the notice within 30 days after filing. Section 1153 
of the Code referred to is as follows : 

'■Wlienever a receiver or assignée is appointed for any person, company or 
corporation, the court shall require sucli receiver or assignée to pay al! 
clainis for which a lien could be filed under this chapter, before the payment 
of any other debts or claims, other than operating expenses." 

The appellee, Davie, was manager and président of the bankrupt cor- 
poration ; he and his wife owned ail but one share of the stock; he 
managed the whole property, hired and discharged ail employés, look- 
ed after ail orders, attended to ail financial arrangements, and to the 
procuring and manufacturing of ail timber. He expressed his own 
relationship to the corporation in this way : "I did everything. 
* •■■■ * I was the whole thing." His salary was fixed by the board 
of directors, which consisted of appellee himself, Mrs. Davie, his wife, 
and his attorney. We may well take appellee at his word that he 
was "the whole thing," for the évidence showed that he was carrying 
on a business which for every purpose was his own, and which he him- 
self elected to wind up by voluntary bankruptcy in the fédéral court. 
He used the form of corporate organization for reasons doubtless suf- 
ficient as to gênerai creditors, but which are not of enough strength 
•231 F.— 44 
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to afford hîm priority over those who were employed by him to do 
labor for his corporation. Courts of bankruptcy will look through 
such a situation as the facts présent, and will avoid the injustice of 
deciding that the owner and self-chosen directing manager of a cor- 
poration can through his practically exclusive control fix his own com- 
pensation as manager, and thereafter, when he has put his corpora- 
tion into voluntary bankruptcy, claim a priority for moneys due to 
himself, as one who has performed labor, over those subordinates 
whom he has employed to do work. 

[2] The gênerai principle underlying statutes giving priorities to 
certain persons was discussed in Blessing v. Blanchard, 223 Fed. 35, 
138 C. C. A. 399, where we held that the word "servant," as used in 
section 64b of the Bankruptcy Act, means a restricted class of subor- 
dinate helpers who work for wages, but who are not salesmen, work- 
men, or clerks, and that it did not include the manager of a business, 
notwithstanding that he may also bave rendered services as a sales- 
man. Judge Gilbert said: 

"Priority of payment was intended for the beneflt only of those who are de- 
!>endent upon their wages, and who, havlng lost thelr employment by the 
bankruptcy, would be in need of such protection." In re Stryker, 158 N. 
Y. 526, 53 N. B. 525, 70 Am. St. Rep. 489; Penn. & Del. R. R. Co. v. LeufCer, 84 
Pa. 168, 24 Am. Rep. 189 ; In re Directors of American Lace & Fancy Paper Co., 
30 App. Dlv. 321, 51 N. Y. Supp. 818 ; In re Carollna Cooperage Co. (D. C.) 98 
Fed. 950; In re Greenberger (D. C.) 203 Fed. ,583; In re Albert O. Brown (D. 
C.) 171 Fed. 281 ; In re Crown Point Brush Co. (D. O.) 200 Fed. 882 ; In re 
Continental Paint Co. (D. C.) 220 Fed. 189. 

In Re Lawler (D. C.) 110 Fed. 135, Judge Hanford was of the opin- 
ion that the statute of Washington (already quoted) gives a lien of 
priority to a traveling salesman who worked upon a salary and who 
went from place to place exerting himself to find a market for the 
lumber manufactured by his employer. He expressed the gênerai 
view that: 

"AU participants In carrylng on the opération of the several différent klnda 
of conipanies mentioned (in the statute) are entitled to liens." 

But the facts before the court did not require so broad a construc- 
tion ; the case is not persuasive. 

Cors & Wegener v. Ballard Iron Works, 41 Wash. 390, 83 Pac. 900, 
is cited by respondent. In that case the Suprême Court of the state, 
afiirming findings of fact made by the lower court, sustained the pri- 
ority of liens filed under the state law, quoted above, by certain claim- 
ants who were stockholders and officers in the corporation and who 
appear to hâve claimed wages as employés. The Suprême Court in 
its opinion discusses the évidence, but does not refer to the language 
of the statute, nor to its scope, further than to say that under the facts 
as found by the référée and lower court the claimants were entitled 
to priorities. The opinion expressly says that: 

"The only question hère involved Is one of fact, and, havlng determlned that 
the findings made by the court are ail supported by the évidence, we thlalc 
the conclusion of law and final order made neeessarily foUow." 

It goes without saying that, if the Suprême Court of the state had 
construed the statute as generally applicable to one situated as was 
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the appellee in the case before us, we should follow that construction ; 
but we think the case is not authoritative upon tlie point hère involved. 

Our opinion being that the claim of the appellee was not entitled to 
priority under the statutes of the state of Washington, we need not 
consider whether the state statute has been supplanted by Bankr. Act, 
§ 64b, cl. 5, dealing with priority of liens, for plainly appellee cannot 
contend that he is included in those whose priorities are preserved by 
clause 4 of the fédéral statute. 

The order of the District Court is reversed. 



ROSEXTHAL v. BRONX NAT. BAXK et al. 

(Circuit Court of Appeals, Second Circuit. Marcla 21, 1916.) 
No. 225. 

Bankruptcy ®=»166(4) — Préférence — Belief or Ceedixoe. 

Where a bank took a chattel mortgage covering the iiiachinery and a!I 
movable property from an Insolvent flrm to seciire a loan, tlie greatev 
part of whicli was applied to unsecured notes of tlie firna held by the- 
bank, but not yet due, and notes the security for which was insuffleient. 
after the chief crédit man of the bank had refused several applications 
for loans by the finn within a short time, knew that its aceount at the 
bank was depleted, and that many of its checks, sonie issued to employés 
for as little as $1, had been dishonored, and that the firm had evaded the 
bank's request for a statement, and had rendered no statement to a mer- 
cantile agency showing tlieir assets and liabilities within the past year. 
the bank had reasonable cause to believe that the flrm was insolvent, and 
that a préférence would resuit from the glving of the chattel mortgages. 
so that it was voidable by the trastec, under Bankr. Act July 1, 1898, c- 
ai, § 60b, 30 Stat. 562 (Comp. St. 1913, § 9644). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250, 251, 
256 ; Dec. Dig. ©=166(4).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Marcus Rosenthal, as trustée in bankruptcy, against the 
Bronx National I^ank and others, to set aside a chattel mortgage and 
recover the value of the property sold by défendant Bank thereunder. 
Decree for compîainant (222 Fed. 83), and défendant Bank appeals. 
Affîrmed. 

Défendant Bronx National Bank appeals from final decree in favor 
of défendant, setting aside a chattel mortgage and awarding plaintiff 
the sum of $3,442, being the net value of the property covered by the 
mortgage. 

Williams, Folsom & Strouse, of New York City (C. D. Folsom, of 
New York City, of counsel), for appellant. 
E. L. Bondy, of New York City, for appellees. 

Before COXE and ROGERS, Circuit Judges, and MAYER, District 
Judge. 

MAYER, District Judge. On January 13, 1914, the bankrupts, trad- 
ing as Oriental Lace Company, owed the Bronx National Bank about 

or other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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$3,700. On that day they executed and delivered to thc bank a chattel 
mortgage for $4,200, and, with the proceeds, paid the amount which 
they owed the bank. The trustée assails this transaction as coming 
within section 60b of the Bankruptcy Law, on the ground that the 
bankrupts were then insolvent, and that the Ijank knew or had reason- 
able cause to believe they were insolvent, and that the transfer by way 
of chattel mortgage would effect a préférence in favor of the bank. 

The adjudication in bankruptcy was against the bankrupts both as 
individuals and as copartners. The partnership hàd been banking with 
défendant on and off since about January, 1912. In January, 1913, 
relations ceased, but were resumed in May, 1913. In addition to the 
use of an ordinary checking account, the partnership from time to 
time borrowed money, usually on the security of outstanding accounts 
receivable. In November, 1913, at a time when the condition of the 
bankrupts must bave seemed satisfactory, the bankrupts borrowed 
$2,000 from thc bank, without security, for wdiich they gave two notes, 
of $1,000 each, dated November 26, 1913, and payable respectively 
January 26, 1914, and February 26, 1914. Throughout their relations 
with the bank, the bankrupts from time to time had overdrawn their 
account, but apparently made thèse overdrafts good. 

In December, 1913, however, there followed in rapid successioii, 
events sufficient to warn any bank officiai of ordinary intelligence that 
the bankrupts were in a precarious financial condition. Altman, one 
of the bankrupts, applied to Ouinn, vice président and crédit man of 
the bank, for a loan of $5,000, and discussed, in that connection, giv- 
ing a chattel mortgage. Quinn refused to make the loan because, as 
Altman testified, "lie did not care to go any further with loans, since 
we owed him so much money." Kolbe, the cashier of the bank, in 
December, 1913, and January, 1914, was constantly insisting that Alt- 
man's firm should make good a considérable number of dishonored 
checks, or, as Kolbe put it : 

"Thpre is a bunch of clie(;ks corne in hère; and you haven't a cent of money 
In the bank there, and the cheeks are varyins froui $1 up. I am goiug to 
tu m down evory one of them if you dou't make good." 

Thèse small checks had been given to laborers or wage-earners in 
the employ of the bankrupts. About the middle of December, 1913, 
Quinn asked Altman for a new financial statement. This, for obvious 
reasons, was never furnished by Altman, and the request was evaded. 
Quinn testified that in December he called upon Dun & Co. for a finan- 
cial report of the Oriental Lace Company ; but this report, while dated 
December 18, 1913, could not hâve enlightened Quinn, and, on the 
contrary, should bave aroused inquiry, because it did not contain any 
data as to assets and liabilities later than December 3, 1912 — about a 
year previous. 

Altman, evidently in desperate straits, was persistent, and again 
offered a chattel mortgage to secure a loan. Quinn now changed bis 
attitude, undoubtedly in a désire to secure the bank against a failing 
debtor. He ooncluded to make a loan of $4,200, secured by a chattel 
mortgage covering machinery, plant, and tangible assets, except mer- 
chandise. With the proceeds of the loan, the Oriental Lace Company 
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paid the bank the $2,000 owed on notes, not yet due, took up about 
$1,573 balance due the bank and secured by assigned accounts which 
had become stale and evidently worthless, and the remaining amount 
of about $627 went to the bankrupts and was used by them in paying 
debts and making good dishonored checks. The mortgage was execut- 
ed January 12, 1914, and filed January 13, 1914. The inévitable resuit 
of filing a chatte! mortgage covering ail the bankrupts' available mort- 
gageable property followed on January 16, 1914, when a pétition in 
bankruptcy was filed against the bankrupts individually and as copart- 
ners. 

From the foregoing facts, which are somewhat more fully set forth 
in the opinion of the District Judge, it is apparent that Quinn was 
placed on his guard, and that he must bave believed or, in any event, 
had reasonable cause to believe, that the bankrupts were insolvent. 
The lending of a little extra cash is an expédient well known to those 
familiar with transactions of this kind. Its purpose is to give an ap- 
pearance of good faith and of présent new considération to a trans- 
action which has for its object the securing of an existing or past-due 
indebtedness. In this case the chattel mortgage amply secured the 
loan of $4,200, and would bave fully protected the bank if it had with- 
stood the assault of the trustée. It is not often that so clear and con- 
vincing a case of preferential transfer is made out as the trustée has 
hère proved. 

It is insisted, however, that, in any event, the value of the mortgaged 
chattels as found by the District Court was excessive. With this we 
do not agrée. There was évidence upon which the trial court could 
hâve placed the value at a higher figure. His conclusion on that sub- 
ject, with the crédit he allowed the bank, including the expense of mov- 
ing the chattels, was conservative, and was fully supported by the évi- 
dence. 

Other questions raised need not be discussed, and are sufficiently 
considered in the opinion of the District Judge. 

The decree is affirmed, with costs. 
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In re MANTINDALE et aL 

(Circuit Court of Appeals, Second Circuit. Mardi 14, 1916.) 

No. 140. 

1. Receiveks <g=5l9S(l) — C0MPEN.SAT10N — Amount — Discrétion of Coubt. 

Receivers are entitled to a fair and reasonable compensation for the 
services rendered, to be fixed by tlie court appolnting them after con- 
sidering the nature of the inatters administered, the amount involved, 
the complications attending it, the amount of the bond, the tlme, labor, 
and skill needed and expended, the degree of success under ail the clr- 
cumstances, the fldelity to détails, and the promptness in accounting, and 
to be determined on the compensation for similar sen'ices in the perform- 
ance of officiai duties, rather than In prlvate business transactions, and 
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In considération of the vaine of tlie services rendered, net generally, but 
with référence to that trust. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ ,'îî)2-.305; Dec. 
Dig. cg=»198(l).] 

2. Appeal and Errob ©=3955 — Eeceivers iS=>19S(2) — Discbetion or Court — 
Compensation of Receiveb. 

The compensation allowed a receiver is wltliin tlie discretionary povver 
of the lower court, wlilch ordinarlly has better knowledge of tlie con- 
trolling circumstancês than an appellate tribunal can bave, and will 
not be reversed, where there are no facts wliich show that the court 
abused its discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3S22 ; 
Dec. Dig. ©=955; Receivers, Cent. Dig. § 396; Dec. Dig. ®=>198(2).] 

,'!. Receivers ®=3l98(2) — Compensation — Amount. 

An allowance by the District Court of $33,000 as compensation to eaeh 
of two receivers of a large mercantile corporation, of whlch the assets 
exceeded $55,000,000 and the liabilities ,$47,000,000, exclusive of capital 
stock, where the receivership lasted eight months, during which assets 
exceeding $30,000,000 passed through the hands of the receivers, whoso 
services were efficient and satisfactory in trying circumstancês, is not 
so low as to show an abuse of discrétion, though the creditors advised tho 
(•ourt that they would not object to an allowance of $50,000 to each of the 
receivers. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 396; Dec. Dig. 
. ©=> 198(2).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by John C. Eames against the H. B. Claflin Company. 
Jn the matter of the appHcation of receivers for allowances. From an 
order of the District Judge, fixing the compensation of the receivers 
theretofore appointed, the receivers appeal. x^ffirmed. 

Rushmore, Bisbee & Stern, of New York City (Charles E. Rush- 
more and Henry Root Stern, both of New York City, of counsel), for 
àppellants. 

White & Case, of New York City (Joseph M. Hartfield, of New 
York City, of counsel), for noteholders' committee, B. W. Jones, bidder, 
and Mercantile Stores Corp. 

Saul S. Myers, of New York City (Seldon Bacon, of New York 
City, of counsel), for respondents Belding and others. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. By an order dated June 24, 1914, Joseph 
B. Maritîndale and Frédéric A. Juilliard were appointed temporary re- 
ceivers of the H. B. Claflin Company, of the city of New York, and 
they at.once took possession of the properties of the company and con- 
tinued in^the possession of the same until in February, 1915, they were 
given authority to continue, manage, and operate the business of the 
company until the further order of the court. 

The faiiure of the H. B. Claflin Company is thought to hâve been, 
as respects the assets and liabilities involved and the world-wide stand- 
ing and réputation of the house, the largest mercantile faiiure which 
ever occurred in this country, or, so far as we know, in any country. 

©sJFOr othBr cases ses same topic & KEY-NUMBER in aU Key-Nurabered Disests & Indexes 
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Their balance sheet, as of the date when the receivers were appointed, 
disclosed assets to the amount of $55,259,523.92 and liabilities to the 
amount of $47,225,423.58. The excess of the assets over liabihties, ex- 
clusive of capital stock, was stated to hâve been $8,034,100.34. The 
capital stock amounted to $9,000,000, so that the déficit, including cap- 
ital stock liability, was $965,899.66. 

The estate which passed through the hands of the receivers was 
very large. It appears that the purchases and sales made by the re- 
ceivers in the eight months they were in possession amounted to some 
$15,000,000, and that the upset price fixed on the sale of the business 
as a whole amounted to over $14,000,000 more. The total amount of 
assets which passed through their hands is admitted to hâve been over 
$30,000,000. Ten days prior to the transfer of the assets by them their 
miscellaneous disbursements had amounted approximately to $1,585,- 
000, and they had cash on deposit in the banks to the amount of $6,- 
339,552.89. 

The difficulties which the receivers would hâve to contend with in 
ordinary times were enhanced very considerably by the European War, 
which made the matter of collections in Europe an embarrassing task. 
There is no question but that the receivers discharged their duties in 
a very efficient and satisfactory manner. One of the receivers is the 
président of the Chemical National Bank, and the other is a member of 
a mercantile house engaged in the same character of business as that 
of the H. B. Claflin Company. Each of thèse men enjoys in the busi- 
ness community the highest réputation for integrity and business 
acumen. The esteem in which they are held is shown by the fact that 
the creditors practically recommended to the court, or perhaps it would 
be more accurate to say that they advised the court, that if it saw fit 
to fix the value of the services of each at the sum of $50,000 such 
action would be satisfactory to the creditors. 

The District Judge, however, has seen fit to enter an order allowing 
to each the sum of $33,000. In his opinion that was a proper allowance 
for the services rendered. No doubt he gave a careful and conscien- 
tious considération to the rights of ail concerned. Nevertheless the 
allowance made did not prove to be satisfactory to the receivers, and 
the matter has been brought into this court on assignment of errors 
and an appeal. The appellants claim in this court that they should 
hâve been paid the sum of $50,000 each. 

[1] The receivers are cntitled to a reasonable compensation for the 
services they hâve performed. The court which appointed them has 
the right to détermine what that reasonable compensation is. In doing 
so it must exercise its discrétion. But while the matter is left to its 
discrétion, it is not at libertv to ûk the allowance at more than a fair 
and reasonable amount. The controlling considérations in such cases 
hâve been well stated in 34 Cyc. 472, as f ollows : 

"The considérations that sliould be controlling with the court In iixiiif; 
<'ompensatlon are the nature of the matters admiiiistered, the amount involv- 
ed, the complications attending it. the amount of bond required, the time 
spent, the labor and skill needed or expended, the degree of success attaiued 
under ail the circumstances, the fldelity to détails, the appréciation e\'idenced 
as to the responsibilities of the position, the character of such responslbilities. 
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tlie expédition with whicli tlie trust lius Iieen admiiiistered, in vlew of ré- 
sulta readied, and the uietliod, character, aiid proinptncss of tlie aceountintr. 
haviiig regard, as a standard, to what is paid for somewliat siiiiJlar sorviees 
in tlie performance of olliclal diities, iiot tlie standard in private business 
transactions. The amouiit of a reeciver's coui|)ensation does not dépend ii])o!i 
the spécial qualifications or standiiiLr of the person appointed, or the demaiids 
niade upon his tiiue li.y iirlvate business, nor yet upon the estimâtes thar. 
liersons wUo are theniselves in receipt of an aiii]>le Inconie may put upon Jiis 
services froni the standjKiint they occupy. The value of the services render- 
ed should not be (■onsidered geiierally but oiily with référence to tlu^ trust 
administered." 

[2] Appellate courts are not much inclined to interfère with the 
exercise of this discretionary power of courts of first instance. The 
lower court ordinarily has hetter knowledge of tlie controlHng circum- 
stances than an appellate tribunal can hâve. As the Suprême Court, 
speaking through Mr. Justice Bradley, said in Trustées v. Greenough, 
105 U. S. 527, 26 h. Ed. 1157 (1882) : 

"The court below sliould hâve considérable latitude of discrétion on the 
subject, slnce it has far better nieans of knowlng what is .lust and reasonable 
than an appellate court can liave." 

To the same effect is Stuart v. Boulvvare, 133 U. S. 78, 10 Sup. Ct. 
242, 33 L. Ed. 568 (1890), vvdiere Mr. Chief Justice Fuller quotes ap- 
provingly from Trustées v. Greenough, supra. And see In re Cash- 
Papworth Grow-Sir, 210 Fed, 24, 126 C. C. A. 604 (1913), where this 
court, speaking through Judge Lacombe, said : 

"The discrétion of the IJistriet Judge does not corne hère for review. exceijt 
where such discrétion has been plainly abused, and the record sudicientl.y In- 
dicates upon what state of facts it was that the discrétion was exercised.'' 

[3] Our observation has led us to think that courts, when thcy hâve 
erred in fixing the allowances of receivers, hâve donc so by making 
them too great, rather than too sniall. Iii some parts of the country 
allowances hâve sometimes been so excessive as to justly provoke 
severe criticism. It is not often that it is said that a court has under- 
estimated the value of a receiver's services. In ail cases of this nature 
the allowances made should be with a jealous regard to the rights of 
ail concerned. In the particular case the court below conscientiously 
endeavored to arrive at a just conclusion. There are no facts present- 
ed which show that the court has abused its discrétion. 

Order affirmed. 



riOXI>ON V. BIOGRAPH CO. 

(Circuit Court of Appeals, Second Circuit. February 15, 191G.) 

No. 104 

COPYRIOirTS <S=55 iNFItlNOEMENT — COPYINO CoNSTITUTINO INFRINGEMEXT. 

A copyright of a story keld not infringed by a nioving picture play, 
where the fundamental plot, eommon to both, was old, and the narrative 
and enibellishnients by vvhicli the author gave literarj' value to tlie story 
were not reproduced in the play. 

FKd. Note. — For other cases, see Copyrights, Cent Dig. § 52 ; Dec. Dig. 
<®=55o.] 

â=3For ottier cases see same topic & KBY-NUMBER in ail Key-Nujnbered Digests & Indesa» 



LONDON V. BIOGBAPH CO. (1!)T 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Jack London against the Biograph Company. De- 
cree for complainant, and défendant appeals. Reversed. 

This cause cornes hère upon appeal from a decree in favor of com- 
plainant in a suit brought under the Copyright Act. The decree award- 
ed a permanent injunction against the production of certain motion 
pictures and the manufacture or sale of films therefor; it also adjudg- 
ed payment of damages by the défendant in the sum of $250, with a 
similar amount for complainant's attorney's fee. 

Robert C. Beatty, of New York City, for appellant. 
Hugh A. Bayne, of New York City, for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The complainant in 1906 wrote a short 
story entitled "J"st Méat," which he sold to the Magazine Company. 
It was published in the magazine and duly protected by copyright, se- 
cured by the company. Défendant prepared and exhibited in motion 
pictures a dramatic story, the scènes of which closely resembled those 
described in the story. The motion picture is entitled "Love of Gold." 

The bill alleged that complainant was "the author of a certain orig- 
inal story entitled 'Ji-^st Méat' " ; défendant traversed that allégation by 
an express déniai L'nder our décision in Bosselman v. Richardson, 174 
Fed. 622, 98 C. C. A. 127, complainant should hâve produced testi- 
niony to support his averment. We are of the opinion, however, that 
(hM'cndant did not specifically call the point hère raised to the attention 
of the trial court. Had he done so presumably, the complainant would 
liave taken the stand, and we should bave been informed to vvhat ex- 
tent, if at ail, he was consciously indebted to earlier sources for the 
plot or incidents of the copyrighted story. 

The plot of both the story and the picture play is this : Two thieves 
commit a burglary, capturing a large amount of money and jewelry. 
They return to their room and discuss, not harmoniously, the division 
of the plunder. Each of them succeeds, unknown to the other, in put- 
ting poison in something which the other is about to svvallow. Each 
swallows the poison prepared by the other and both die. There are 
variances in the détails between the story and the picture play. In the 
one a sinj;le burglar enters the room and murders the man therein, 
while the other keeps watch in the street; in the other both enter and 
chloroform the man in the room. In the one the story opens with one 
man on patrol and his partner inside ; the other opens with both of 
them starting from their living room. In the one, burglar A goes out 
and buys some steak for break fast and puts poison on part of it, while 
burglar B in the intérim puts poison in one of the cofïee cups. In the 
other, both remaining in the room and each' ignorant of what the other 
is doing, A puts poison in a glass of whisky and B puts poison in a 
coffee cup. The fundamental idea, common to both story and picture 
play is the mutual poisoning of the criminals, who thus die by their 
own hànds. Apparently that is the one strong dramatic touch, which 
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raakes both salable. If, after the burglary, the thieves had merely 
escaped with their booty, or had after more or less discussion divided 
it between them, it is hardly likely that any one would pay good money 
to buy the story or to see the play. It is the swift and startling man- 
ner in which retributive justice is meted eut for their crimes. Destiny, 
the Anangke of the old Greek drama, using their own passions, their 
own wills, and their own hands to effect the resuit, constitutes the 
strong point. The plot is highly dramatic and calculated to appeaï 
powerfully to reader or spectator. But it is an old one ; it appears in 
Chaucer's Pardoner's Taie. In the works of Chaucer edited by Rev. 
Walter W. Skeats and published in 1894 (vol. III, 438 to 445), earlier 
versions of the story are given and it is traced back to the East. Some- 
times there is one robber, sometimes more ; sometimes one is killed 
by violence and the other by poison ; but in ail the criminals them- 
selves are the avengers. The same occurrence is a prominent feature 
in Kipling's story of the King's Ankus found in his Second Jungle 
Book. The plot is common property ; no one by presenting it with 
modem incidents can appropriate it by copyrighting. 

In the complainant's story there is more than this old plot ; the nar- 
rative is made attractive by the introduction of physical and psycho- 
logical éléments. It indicates the différent personal équations of the 
two men, their respective attitudes towards the crime committed. It 
has a strongly written description of the patrol kept by one burglar oiv 
watch — we are not taken into the house and do not see the crime com- 
mitted; the conditions in the street, indoors and out, the passage of 
chance pedestrians, the dodging of a policeman on his beat, especially 
the abnormally developed instinct of htmian présence and the capacity 
of the foxlike thief for sensing whether it imports danger or is harm- 
less. There is none of this in the picture play; indeed, it seems hardly 
possible that any amount of effort to "register" émotions could pro- 
ducc it on a film. Moreover, the story contains another dramatic élé- 
ment, not found in the play. .As has been said, the man found with the 
jewels and money is strangled by the burglar who awakened him. 
Prom the newspaper of the next day they learn that the victim had 
robbed his partner and was waiting at the time and place with his 
l^lunder to take a steamer whose sailing had been delayed a few hours.. 
Ilere, too, was swift and terrible rétribution following crime. If the 
story stopped with the reading of the newspaper and the division of 
the burglar's booty, it would hâve literary merit; the same could not 
he said of the play, if the élément of mutual poisoning were eliminated. 

Of course in transferring the action of this story, centuries old, to 
modem times, the criminals will not be Orientais, but highwaymen or 
burglars ; their home will not be in a cave or a hut in a wood, but in 
a rented room in a modem building; their surroundings will be squalid, 
not comprising a separate kitchen; they will perpetrate their crimes 
according to modem methods ; if they are to be given poison, it will 
presumably be conveyed in méat or bread, coffee or whisky. Re- 
semblance between the story and the play in such minor incidents are 
unimportant; not a single one of them is dramatic, exciting, or at- 
tractive as was the railroad scène in Under the Gaslight. The copy- 
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right cannot protect the fundamental plot, which was common prop- 
erty long before the story was written; it will protect the embellish- 
ments with which the author added éléments of literary value to the 
old plot, but it will not operate to prohibit the présentation by some one 
■else of the same old plot without the particular embellishments. 
The decree is reversed, with costs. 



In re H. BATTBEMAN CO. 

la re BEDFORD CO. 

(Circuit Court of Appeals, Second Circuit. March 14, 1916.) 

Nos. 75, 76. 

Bankruptcy ®=>223 — Refebee — Compensation — Composition with Cbedi- 

TOBS. 

Where a bankrupt's composition with its creditors was conflnned on 
the basls of a payment of 65 per cent, in cash, and thereafter certain 
creditors agreed to waive deposit of the cash required to pay thelr daims, 
and later waived payment of their claims In considération of the payment 
of 15 per cent and notes for 85 per cent, thereof executed by another 
corporation, it must be presumed that some considération moved from 
the bankrupt to the other corporation, and from it to the creditors, which 
Induced them to accept the notes, and the référée is entltled to liis com- 
mission on the amount of those claims which would hâve been paid In 
cash if the creditors had not waived payment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 888-894 ; Dec. 
Dlg. <S=>22Z.] 

Pétitions to Revise Appeals from the EHstrict Court of the United 
States for the Eastern District of New York. 

Separate involuntary proceedings in bankruptcy against the H. Bat- 
terman Company and against the Bedford Company were argued and 
decided together. The bankrupt's pétition to revise the order of the 
District Court fîxing the compensation of the référée. Order affirmed. 

Thèse two cases involve precisely the same questions and were by 
agreement of the parties to be argued and decided together. In the fol- 
lowing opinion the Batterman Company only will be ref erred to. 

White & Case, of New York City (J. M. Hartfield, of New York 
City, of counsel), for appellants. 

O. A. Lewis, of Brooklyn (Alexander M. Birnbaum, of Brooklyn, 
on the brief), for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. June 26, 1914, involuntary proceedings in 
bankruptcy were begun against the H. Batterman Company, whose 
property was in the hands of receivers appointed in an equity suit in 
the United States District Court for the Eastern District of New York. 
February 4, 1915, the alleged bankrupt filed its schedule of assets and 
liabilities and offered a composition of 65 per cent, in cash to its cred- 
itors. February 26th and 27th, at meetings of the creditors, this ofïer 
was accepted by a majority in nuniber and amount. March 3d a body 
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of the creditors known as the "note creditors," holding notes of the a! 
leged bankrupt to the order of the H. B. Claflin Company and indorsed 
by it, waived in writing the deposit of cash which the court required 
under section 12b of the Bankruptcy Act. On the same day by another 
instrument they agreed to waive payment of their claims by the alleged 
bankrupt, upon confirmation of the composition. March 8th the réf- 
érée reported to the court in favor of confirming the composition and 
annexed to his report a schedule showing the amount due to each 
creditor, the percentage he was entitled to receive under the composi- 
tion and the referee's commissions calculated at one-half of one per 
cent, thereon as fixed by section 40a of the Bankruptcy Act. March 9th 
the agreements of the note creditors dated March 3d were filed. 

April 20th the District Judge confirmed the composition and directed 
the alleged bankrupt to deposit enough cash with the clerk of the court 
to cover the costs of the proceedings and the claims of creditors who 
had not waived the de])osit of 65 per cent, in cash. The note creditors 
were parties to the plan of reorganization of the H. B. Claflin Com- 
pany, and under it exchanged their notes for 15 per cent, of the same 
in cash paid by the H. B. Claflin Corporation and the balance of 85 per 
cent, in notes of the Mercantile Stores Corporation. June 15th by an 
order resettled October IBth the fées of the référée were fixed at $3,- 
651.91, being one-half of 1 per cent, on ail of the claims proved or 
allowed. 

The question to be determined is whether the référée is entitled to 
commissions on the claims of the note creditors who hâve released the 
alleged bankrupt. If there had been only a waiver of deposit, and the 
alleged bankrupt had failed to pay the 65 per cent, in cash, we think 
the référée could not for that reason be denied his commissions. The 
money, though not paid, was "to be paid," within the meaning of the 
act, and the creditors would take the risk of waiving the deposit with 
the court. Likewise he would not be prejudiced if the creditors had 
accepted, instead of cash, notes of the alleged bankrupt in settlement 
which were never paid, or if they had released the alleged bankrupt in 
considération of receiving notes or property from some other person. 
Now, without knowing the précise considérations which moved the 
parties respectively in the reorganization of this very large and com- 
plicated corporate system, it is not to be supposed that the H. B. Claflin 
Corporation and the Mercantile Stores Corporation, the parties who 
took it over, gave cash or notes to the note creditors of the alleged 
bankrupt for their claims without some considération moving to them 
from it, or that the creditors of the alleged bankrupt released it without 
some considération moving to them from it or from some one on its 
behalf, whether for value or gratuitously makes no difl^erence. In 
short, we think the 15 per cent, cash and the 85 per cent, in notes are 
to be regarded as équivalents of the 65 per cent, of the claims in cash 
which was to be paid under the composition agreement, and that the 
proceeding is tb be treated throughout as if 65 per cent, of the claims 
in cash had been deposited with the court "to be paid" to the note cred- 
itors. Judge Chatfield properly allowed the référée his commissions 
thereon. 

The order is affirmed. 
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MOTION PICTURE PATENTS CO. v. UNIVERSAL FILM MFG. CO. et al. 
(Circuit Court of Appeals, Second Circuit. February 11, 1916.) 

No. 248. 
Abatement and Revivai, ©=312— Suit fgh Infuingement— Dismissal of Ap- 

PEAL— PENDENCY of ANOTHEB SUIT. 

The pendency of anotlier suit between tlie parties in anotlier jurlsdic- 
tion, wlilch may not détermine tbeir rlghts in the instant suit, Is not 
ground for dlsmissal or stay of an appeal In an Intringenient suit. 

[Ed. Note. — For other cases, see Abatement and Re^-ival, Cent. Dig. §§ 
87-91, 94, 93, 98 ; Dec. Dig. ©=3l2.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Motion Picture Patents Company against the 
Universal Film Manufacturing Company and others. From the de- 
cree, complainant appeals. On motion to dismiss or stay appeal. De- 
nied. 

Melville Church, of Washington, D. C, for appellant. 
Edward Wetmore and O. W. Jeffery, both of New York City, for 
appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. We think the motion should be denied. A stay 
now wouîd simply postpone the hearing of this appeal. It would not, 
or at least it may not, détermine the complainant's rights in this case, 
which is apparently a simple infringement suit based upon a patent 
owned by the complainant. 

The défendants hâve set up the alleged license agreement, and if 
they claim under it they cannot attack it. The more orderly and 
saf er way is to let the case proceed on its merits. 



KEENE et al. v. NEW IDEA SI'READER CO. 

(Circuit Court of Appeals, Sixtli Circuit. March lî, 1916.) 

No. 2000. 

1. Patekts iS=tî9 — Patentable Ixvextioxs — "DEScRiiîKn in Printed Publi- 

cation." 

A device is "described in a iirinted publication," witliin tbe meaning of 
Rev. St. § 4886 (Comp. St. 191.S, § 94rî0). and therefore not i)atentable as a 
new Invention, wbere it is shown in tbe drawings of a prior patent. 

fEd. Note. — For other cases, see Patents, Cent. Dig. § 84 ; Iiec. Dig. 
<S=369.] 

2. Patents <@=3l6 — Invention — Question of Fact. 

The que.stion whetber a patented device is the resuit of invention, or 
only mechanical skill, is one of fact. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 14, 15 ; Dec. Dig. 
<S=>16.] 

^=)For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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V,. Patents iS=>2e(l) — Invention — Combination of Old Eléments, 

The fact alone that the éléments of a combination clalm are old Is not 
enough to invalidate it. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30 ; r>«c. Dig. 

0=926(l).:i 

4. Patents ©=326(2) — "Invention" — Combination of Old Eléments. 

Wliere the éléments of a combination claim were not mei-ely old, but in 
point of equlvalency had for years been devoted to the same uses in the 
same art and witli substantially like results, the combination shows me- 
chanlcal skill, rather than Invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 29 ; Dec. Dig. 
©=526(2). 

For other définitions, see Words and Phrases, First aud Second Séries, 
Invention.] 

~>. Patents ©=33-1 — I.xvention — Prioe Patents as Evidence. 

Whlle a patented combination may not be anticipated by any single 
prior patent, siieh patents, showing éléments of the combination, are a 
part of the prior art, properly to be considered on the question whether 
invention or only mechanieal skill was required to make the combination. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39 : Dec. Dig. 
©=:>34.] 

<i. Patents ©=j328 — Invention. 

The Keene patent, No. 782,504, for an axle, used chiefly in the construc- 
tion of mannre s])readers, hcld void for lack of Invention in view of the 
prior art. 

7. Patents <S=>19 — Invention — Impbovement in Degebe. 

The luere carrying forvvard of an original conception, resulting in an 
improvement in degree simply, is not invention. 

[Ed. Note. — FOr other cases, see Patents, Cent. Dig. § 19; Dec. Dig. 
©=>19.] 

8. Patents ©=30(1) — Evidence of Invention — Commercial Success. 

Commercial suecess of a patented article eannot ald claims of the pat- 
ent wliich are clearly lacking in invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § .34 ; Dec. Dig. ©=> 
30(1).] 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. Kilhts, Judge. 

Suit in equity by I^ouis A. Keene and Mott R. Pharis against the 
New Idea Spreader Company. Decree for défendant, and complain- 
ants appeal. Affirmed. 

Luther h. Miller, of Chicago, 111. (L. B. Smith, of Chicago, 111., of 
counsel), for appellants. 

F. S. Stitt and R. S. & A. B. Lacey, ail of Washington, D. C, for 
appellee. 

Before WARRIN'GTON and KNAPPEN, Circuit Judges, and 
COCHRAN, District Judge. 

WARRINGTON, Circuit Judge. This is an appeal from a decree 
in a patent suit dismissing the bill for want of equity. The bill is in 
the usual form, alleging infringement by défendant of letters patent 
No. 782,5(54, issued February 14, 1905, to Louis A. Keene, and in 
which Mott R. Pharis had an équitable interest from the date of the 

<3=>For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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issue of the patent. The answer consists of spécifie déniais, including 
one of alleged infringement, and also of further distinct défenses : 
(a) That the claims of the patent are for aggrega tiens ; and (b) that 
in view of the prior art and certain prior use the patent is void for 
want of invention. If the claims in issue are valid, we think the 
déniai of infringement cannot, under the présent record, be sustained. 
We are thus required to pass upon the validity of the claims in suit. 
It is declared in the first two paragraphs of the letters patent that the 
patentée had "invented certain new and useful improvements in axles," 
and that the object of the invention was to produce "an improved axle 
for vehicles wherein simplicity of construction is combined vvith great 
strength." The first four claims of the letters patent consist of com- 
binations which embrace an axle member comprising two horizontal 
arms and a central arched portion, two chord members, and certain 
bolts and clips with threaded ends and adjustable nuts. Thèse claims 
are, as respects the "two chord members," the narrowest in the pat- 
ent; the défendant has not used thèse two chord members; and so 
infringement of the first four claims is not even alleged. The re- 
maining claims, 5 to 9, inclusive, are the only ones in issue. Thèse 
claims associate in a running gear certain additional éléments, ex- 
pressly named, with some of the éléments of the first four claims. 
For instance, both claims 5 and 6 in express terms add a tongue and 
braces and connect such members each with the axle ; claims 7, 8, 
and 9 respectively, add to the parts thus far mentioned a fifth whee! 
mounted on the arch of the axle and supporting a "forward bolster." 
Figure 1 of the drawings shows the running gear with ail thèse parts 
in place, and with a running wheel at each end of the axle ; the parts 
so named are also described in the spécification. Further, the spécifica- 
tion States that "by reason of the arched construction the axle is 
adapted to vehicles having small forward wheels," and the only use 
shown to hâve been made of the patented parts is in the front running 
gears of manure spreaders. Plainly then, the form of vehicle so re- 
ferred to comprises a front running gear, which can readily be turned 
either way without interfering with the body of the vehicle. 

A better understanding of the patented structure may be gained 
through description of the parts grouped in the several claims in dis- 
pute. Claims 5 and 6 combine, in a running gear, an arched axle, a 
tongue connècted with the arched portion of the axle, "means" for 
preventing the arch from "spreading," and "means" (in claim 5) and 
rods (in claim 6) for rigidly Connecting the end portions of the axle 
with the tongue. 

It is frankly admitted that the arch of the axle is old and not orig- 
inal with Keene. The axle, consisting of a round steel bar, is so arch- 
ed in its central portion as to comprise a horizontal top bar, diverging 
sides, and oppositely extending horizontal arms ; the wheels being 
adjusted to the outer portions of such arms. It is not claimed that 
the axle wheels possess any patentable quality in themselves. The 
tongue called for would seem to be of the ordinary type, and, accord- 
ing to the spécification, is "pivotally secured to the top bar" of the 
axle, through the use of clips embracing the bar and extending up- 
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wardly through suitable openings in a plate which is mairxta.ii;ed above 
the bar and extended for some distance on top of the tongue; thèse 
clips are held in place by threaded ends to which nuts are adjusted on 
top of the plate. The tongue is further held in place by two rods 
disposed between points (in the chord below described and to which 
the rods are fastened) near the ends of the axle and common points 
forwardly on the sides of the tongue, where they are fastened. We 
must turn to the spécification and drawings for the only définition 
given (at least in the letters patent) of the term "means," as it is used 
in thèse claims, for preventing the arched axle from spreading. The 
spécification provides for two chord inembers (appearing in the draw- 
ings to be two similar pièces of straight timber) extending side by 
side upon the arms of the axle, across the arch, and having grooves in 
their meeting faces to receive the diverging sides of the arch; the 
chord members are secured together by bolts, and to the arms of the 
axle by chps surrounding the arms and extending upwardly through 
suitable openings in the chord members where the ends of the clips are 
adjusted to and held in place by nuts. It is to be observed that thèse 
claims do not call for the "two chord members," but use, instead, the 
broader clause "means for preventing the arch from spreading." They 
therefore reach a single chord or tie rod, such as défendant uses, and 
so are open to anticipation in this respect by a single chord or tie 
rod in the old art. The claims appear in the margin.^ 

Claim 7 introduces the fifth wheel before alluded to and is in terms 
associated in a running gear with an arched axle. The tongue, in- 
cluding the plate and the rods for Connecting it with the axle, as also 
the chord meinbers, are omitted. The fifth wheel comprises two plates, 
connected centrally by a kingbolt, and arranged to rotate one upon the 
other. The lower member is secured to the upper bar of the axle by 
depending arms which are bifurcated at their lower ends so as to re- 
ceive the bar, and to hold it by the use of bolts passing through open- 
ings in the lower ends of the arms and beneath the bar. Thèse arms 
and bolts afïord the pivotai support and withdrawable means mentioned 
in the claim. The upper plate is provided with two bracket arms ex- 
tending forwardly to support a portion of the vehicle body ; and two 
posts rising from the upper member support the forward bolster of the 
vehicle. It is to be noted that the pivotai support before referred to 
is nowhere shown in the spécification, and if such relation exists it has 
no apparent advantage and none is stated. Claim 7 is set eut in the 
margin.^ 

1 "5. In running gear, In combinatlon, an arc'hed axle; a tongue connected 
with tlie arched ixtrtion of said axle ; means for preventing the sides of saifl 
arched portion from spreading; and means for rigidly Connecting the end 
portions of said axle with said tongue. 

"6. In running gear, in combination, an arched axle; a tongue; means for 
Connecting the end of said tongue with the arched portion of said axle ; means 
for preventing the sides of said arched portion from spreading; and rods 
rigidly Connecting said tongue with the end portions of said axle member." 

a "7. In running gear, in combinatlon, a llfth wheel having two downward- 
ly extending arms, bifurcated at their lower ends ; an arched axle pivotally 
supported in. the bifurcations of said arms ; and withdrawable means for re- 
taining said axle in said arms." 
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The parts in terms combinée! in claims 8 and 9 are substantially 
alike ; but claim 8 calls simply for an axle while claim 9 calls for an 
arched axle ; apart f rom this différence, both claims expressly pro- 
vide for a fifth wheel and a tongue, with pivotai connection between 
each and the top bar of the axle, but they call only for "means" to con- 
nect the tongue with the ends of the axle. Claims 8 and 9 are shown 
in the margin.' 

In testing the effect of the prior art upon the claims in suit, it will 
be helpful even again to recall the éléments of the contested claims, 
without présent référence to the merits of the combinations them- 
selves. They are grouped in a running gear comprising: An arched 
and braced axle mounted on ordinary low wheels ; a tongue con- 
nected directly with the top bar and indirectly through brace rods with 
the ends of the axle ; and a fifth wheel, having withdrawable means, 
mounted on the top bar of the axle, with its upper and lower members 
connected by a kingbolt. the upper member bearing a forward bolster 
and having bracket arms extending forwardly to support a portion of 
the vehicle body. Although we hâve mentioned the forward bolster 
and bracket arms, they, as well as the end wheels of the axle, are each 
omitted from the claims. Keene in effect admitted his purpose of 
using an old form of arched axle, when he said, as already stated, 
that it is "adapted to vehicles having small forward wheels" ; and his 
purpose of strengthening the arch is made equally plain by his spécifi- 
cation, where it is stated that "the weight of the load placed upon this 
axle is carried upon the arch of the axle proper." The idea of bracing 
an arched axle, hovi'ever, vvas old at the date of his application. It is 
also true that the tongue used and its connections with the axle were 
likewise old. 

The patent to Lomont in 1889, No. 410.249, shows an arched and 
trussed front axle with vi'heels that would readily pass under the 
vehicle body when making short turns in either direction. The front 
axle is composed of an arched metallic bar ; it is supported, more- 
over, by a métal bar chord and by métal bar braces supplementing the 
chord. The patent also shows a tongue, the rear end of which ap- 
pears from the drawings, though not by the spécification, to be connect- 
ed with the trussed axle ; but braces for the tongue are distinctly shown 
and described, which are disposed similarly to the rods of the présent 
patent, and which connect the tongue with the end portions of the front 
axle. The patent to Morel and Lomont in 1890, No. 433,482, contains 
a trussed axle similar to Lomont's, and a tongue maintained as fol- 
lows : its rear end is f astened to the upper bar of the axle by con- 
verging métal arms, and through the use of inclined bars the tongue 

3 "S. In running gear, In combinatlon, a fifth wheel comprising an upper and 
a lower member rotatably secured together ; an axle pivotally connected with 
the lower flfth-wheel member ; a tongue connected at one end with sald a.\le ; 
and means for Connecting the ends of said a.xle with sald tongue." 

"9. In running gear, in combination, a fifth wheel comprising an upper and 
a lower member rotatably secured together ; an axle having an arched central 
portion, which central portion is pivotally connected with the lower member 
of said flfth wheel ; a tongue connected at one end with said central portion ; 
and means for Connecting the ends of said a.xle with sald tongue." 

231 F.— 45 
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is also fastened to the end portions of the axle ; in point of equivalency 
thèse features are the same as those of the patent in suit. It is true 
thèse patents relate to road scrapers, but they are large four-wheeled 
devices that would seem to require much strength and sustaining pow- 
er in the front axles, as well as tongues rigidly maintained for drawing 
and turning the vehicles. The patent to Senderling in 1900, No. 653,- 
489, discloses an arched axle and means for preventing the sides of the 
arch from spreading; also a longue which is so adjusted as in eflfect 
to be connected both with the arched portion of the axle, and, through 
the use of brace rods, with the end portions of the axle. The arched 
axle proper would seem to be of métal, though this is not distinctly 
stated ; a large wooden member is fitted to and placed upon the upper 
surface of the member just mentioned ; the two members are fastened 
together by substantiel clips disposed similarly to those of the patent 
in suit except that their threaded ends and nuts are maintained at the 
bottom instead of the top of the braced structure. The strength of 
this construction is questioned by counsel; but the unitary charactcr 
of the structure would seem substantially to utilize the combined 
strength of its parts. 

There are other patents showing parts similar to those we hâve de- 
scribed. For example, patents to Custer in 1870, No. 107,688; to 
Vanorman in 1871, No. 121,692; to Bell in 1883, No. 278,855; to 
Jewett and Nichols in 1887, No. 363,241, and to Bulger in 1889, No. 
397,777, disclose each a trussed arched axle; and further patents, to 
Moulton in 1886, No. 347,820; to Moulton and Booth in 1887, No. 
370,347 ; and to Reed in 1890, No. 438,896, severally disclose arched 
axles and tongues with devices designed to fasten the tongues to the 
centers and, through latéral tic rods, to the ends of the axles. 

The remaining éléments to be considered with référence to the prior 
art are the fifth wheel, its pivotai connection with the arched axle, and 
the "withdrawable means for retaining said axle in said arms." It will 
be remembered that the fifth wheel is first mentioned in claim 7, and 
that this claim is thé only one that calls for the "withdrawable means" 
stated, while the pivotai connection alluded to appears in claims 7, 8 
and 9 ; but when Keene made his application thèse éléments were also 
old. it is well to remark hère that a number of the patents before 
alluded to, indeed ail disclosing four wheels, show devices of one kind 
or another for turning the front running gear of each freely upon its 
vertical axis ; in truth, it is common knowledge that thèse devices are 
called fifth wheels regardless of their forms. 

The patent to Gorsuch in 1885, No. 330,781, relates exclusively to 
fifth wheels, and seems plainly to hâve anticipated Keene's fifth wheel. 
The device of Gorsuch in part consists of a "base ring," the lower 
member of the fifth wheel, mounted on a straight axle and clipped 
thereto by two sets of intégral arms, each set having a tie plate upon 
the lower ends, and each tie plate being held against the under face 
of the axle by nuts. The "cap ring" is the upper member of the fifth 
wheel, and is so constructed with référence to the base ring as to 
equalize ail the bearings. It is to be «oted that, apart from the fact 
that the upper and lower members of this fifth wheel are designed to 
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rotate one upon the other, the depending arms and tie plates that are 
maintained about the axle are to ail intents and purposes the same 
as the bifurcated arms and attachments of the lower member of the 
fifth wheel in suit. Further, the "withdrawable means" in question 
had been disclosed by the device of Gorsuch more than 18 years before 
the date of Keene's application. The patent to Bâche in 1892, No. 
488,060, discloses a fifth wheel comprising two plates, in the form of 
arcs, designed to rotate one upon the other, the lower one having two 
depending clips for securing the device to the axle of the vehicle, and, 
as Bâche says in his spécification, "in the ordinary manner." Thèse 
clips are provided with nuts at their lower ends, and so f urnish another 
illustration of the "withdrawable means" claimed by Keene. The pat- 
ent to Crall in 1889, No. 600,305, shows two circular and rotatably 
connected members of a fifth wheel; the lower member is provided 
integrally with lugs which are designed to straddle the axle and hold 
it in place, the lugs having clamp plates which are secured by nuts to 
the lower side of the axle ; and, besides the other features of obvious 
resemblance, it is to be noted that this is an additional instance of the 
withdrawable means of Keene. 

As to pivotai connections between arched axles and fifth wheels, our 
attention bas been called to the patents of Kemp, one in 1897, No. 
584,877, and the other in 1901, No. 666,426, which were for improve- 
ments in manure spreaders. The front running gear of each includes 
a fifth wheel Connecting an arched axle with the frame or upper por- 
tion of the vehicle. We speak of the axles as arched, for the reason 
that they are so shown by the drawings ; though in the spécification of 
the first patent a "bent front axle" is called for, while in the second a 
"front axle" is mentioned. Indeed, the lack of detailed descriptions in 
the spécifications as respects alike the fifth wheels and front axles is 
suggestive of the idea that fifth wheels and front arched axles were 
then regarded as familiar objects, especially when compared with other 
specifically described features of the patented devices. However, when 
the identifying letters appearing in the spécifications are read in con- 
nection with the drawings, the parts are easily recognized and, more- 
over, a marked similarity is readily seen between the fifth wheels and 
the axles of those patents and the corresponding parts of the patent in 
suit. The particular feature of the Kemp patents to which attention is 
hère called is that the arched front axle of each is pivotally connected 
with the fifth wheel. The axles are apparently round métal bars, and 
are maintained in circular openings of arms which extend downwardly 
from the fifth wheels ; thus the pivotai quality of each of those con- 
nections is shown quite as certainly as it is in Keene's patent; and 
this is not to speak again of the fact that Keene fails to show any ad- 
vantage to be derived from such a connection. And this pivotai con- 
nection was also shown in the patent to Watkins in 1887, No. 374,134, 
for improvements in manure spreaders. The front axle there is arched 
and appears to consist of a round métal bar. A fifth wheel, plainly 
shown between the axle and front bolster, has broad depending arms 
which embrace the central portion of the axle and are held together 
by a boit passing through openings near the lower ends of the arms. 



708 231 FED13KAL REFOKTER 

[1] Apart from the undisputed testimony of the defendant's ex- 
pert, the drawings alone must hère be relied on; it hardly can be 
doubted, however, that they show the arched axle to be pivotally con- 
nected with and supported by the depending arms of the fifth wheel. 
Further, the boit mentioned would seem to afford withdrawable means 
equally with that feature of Keene's patent; and we think it is clear 
that through thèse drawings the device mentioned was "described" in 
a "printed publication" within the meaning of the Patent Act. Section 
4886, as amended by Act March 3, 1897, c. 391, 29 Stat. 602; Loom 
Co. V. Higgins, 105 U. S. 580, 594, 26 h. Ed. 1177; Saunders v. Allen, 
60 Fed. 610, 613, 9 C. C. A. 157 (C. C. A. 2d Cir.). 

[2-4] Now, in view of the prior art, can it rightfully be said that 
patentable novelty, rather than mechanical skill, is disclosed by any 
of the combinations set ont in the claims in suit? The question of in- 
vention or skill is necessarily one of fact. Loose Leaf Co. v. Leaf 

Binder Co., 230 Fed. 120, C. C. A. , decided by this court De- 

cember 15, 1915; Herman v. Youngstown Car Mfg. Co., 191 Fed. 579, 
112 C. C. A. 185 (C. C. A. 6th Cir.) ; Ferro-Concrete Const. Co. v. Con- 
crète Steel Co., 206 Fed. 666, 668, 124 C. C. A. 466 (C. C. A. 6th Cir.). 
Although the range of inquiry into the state of fact presented hère is 
large, it is to be remarked that the plaintiff's expert distinctly admitted 
that he had not considered the prior art. The fact alone that the élé- 
ments of a combination-claini are old is, of course, not enough to 
invalidate it. Loom Co. v. Higgins, supra, 105 U. S. 591, 26 'L- Ed. 
1177; Loose Leaf Co. v. Leaf Binder Co., supra; Ferro-Concrete Case, 
supra, 206 Fed. 668, 124 C. C. A. 466, Hère, however, the éléments of 
the claims in issue were not merely old at the date of Keene's applica- 
tion, but in point of equivalency they had for years been devoted to 
the same uses in the same art and with substantially like results. It 
would seem to follow that skill, rather than inventive faculty, was in- 
volved in producing the combinations in question. See décisions of 
this court in Overweight Counterbalance El. Co. v. Henry Vogt Mach. 
Co., 102 Fed. 957, 961, 962, 43 C. C. A. 80; American Carriage Co. 
v. Wveth, 139 Fed. 389, 391, 392, 71 C. C. A. 485; Star Hame Mfg. 

Co. V. United States Hame Co., 227 Fed. 876, 882, 883, C. C. A. 

, and citations. As Judge Severens said in the first of thèse déci- 
sions : 

"There is no invention in merely selecting and puttiug togetlier tlie most dé- 
sirable parts of différent machines in the same art, where each opérâtes in tlie 
same way in the new machine as it did in the old, and effects the same resuit. 
No prineiple of the patent law stands on plainer reasons than this." 

[5] But it is said that défendant bas failed to show any single 
patent or prior publication which contains ail the éléments of any of 
the contested claims, and that "the question of anticipation" cannot 
be determined upon a showing from the history of the art that one of 
the éléments may be foxmd hère and another there and so on through- 
out the entire number. Clearly the facts of the présent case do not 
admit of, much less require resort to such a course hère; too many 
parts of the présent structure are found, as we bave seen, in a single 
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prior patent, not to speak of their répétition in each of several earlier 
patents. It is true, however, that the method suggesteci by counsel 
might not of itself justify condemning a patent; it is equally plain that 
the suggestion is not an answer to the question that must be met hère ; 
it overlooks the evidential tendency of the prior art in a given case eith- 
er to estabhsh or to négative the présence of invention. It scarcely need 
to be said that courts may and do look into the prior art for the purpose 
of ascertaining whether the éléments of a claim are new or old and, if 
old, whether through the means of comparison so afforded the skill 
of the mechanic, or indeed the faculty of the inventor, was required 
to organize the éléments of the claim and to adapt them so as to ac- 
complish the resuit attained. It is not perceived, nor do counsel sug- 
gest, what better source of information, what means more calculated 
to lead the mind to a right conclusion, can be found than in the prior 
art. True, prior art becomes at times a source of confusion and even 
abuse. Still, tO' insist that claims disclose invention or discovery where 
their substantial equivalency in éléments, in mode of opération and 
results, plainly appear in two or more earlier patents or publications, 
though not ail in one patent or publication, is to ignore the very terms of 
the patent act. Above ail, counsel's theory is opposed to the settled 
course of judicial décision. As was said, in holding a claim to be void 
for want of invention, in Dilg v. George Borgfeldt & Co., 1<S9 Fed. 588, 
590, 110 C. C. A. 568, 570 (C. C. A. 2d Cir.): 

" * * * Althougli ail the éléments of the claim may iiot lx> l'<jnm] in aiiy 
one patent, it is clear that tliey are ail to be fouiid in différent patents. No 
single ))atent may aiitieijiate, hut they ail hâve a bearing tiiion the question 
whetlK.'r invention or meehanical skill was involved or required." 

Again, in Duer v. Corbin Cabinet Lock Co., 149 U. S. 216, at 222, 
13 Sup. Ct. 850, at 853 (i7 l^. Ed. 707), when affirming a decree dis- 
missing the bill in a patent suit, Mr. Justice Brown said : 

'•In view of the ad\-aiiee that had been made by prior inveritor.s it is difii- 
cult to see wherein Oruni displayed anytliinj; more than the nsiial skill of a 
lueehanic in the exécution of his device. Ail that he claims as invention is 
found in one or more of the ]irior i)ateiits." 

And further (149 U. S. 223, 13 Sup. Ct. 853, [37 L. Ed. 707]): 

"In view of the fact that Mr. Orum had no actiial knowledge of the Gory 
patent, he may rishtfully claim the (piality of invention in the conception of 
bis own device, but as he is deemed in a légal point of view to bave hiid this 
and ail other prior patents before hini, his title to invention rests upon modi- 
fications of thèse, too trivial to be tbe subject of .«erious considération." 

So_in Florsheiin v. Schilling, 137 U. S. 64, 11 Sup. Ct. 20, 34 L. 
Ed. 574, where alleged infringements of two separate patents were 
involved, and error was assigned to a finding of the circuit court that 
■'there was no novelty in complainants' invention, because one feature 
was found in one old patent, and another feature in another, and still 
another feature in a third patent, ail of which constituted the subject- 
matter of the claims in complainants' patent," it was held (137 U. S. 
72, 11 Sup. Ct. 23 [34 E. Ed. 574]): 
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"We conclu- wif h tlie Circuit Court tiiat ail tlie claims lu tliese patents, ex- 
eept tlie last tvvo claims in No. 2;58,101, are invalid by reason of their long 
prior use as inventions seeured by patents whicli cover every t'eature described 
in those claiuis ; and that tlie combination of thèse features in No. 2?>8,100 is* 
not a patentable invention." 

And in Busell Trimmer Co. v. Stevens, 137 U. S. 423, 11 Sup. Ct. 
150, 34 L. Ed. 719, when denying the contention that certain features 
in the Orcutt patent constituted "patentable novelties, especially the 
combination of them into one device," it was said (137 U. vS. 433, 11 
Sup. Ct. 153 [34 1^. Ed. 719]): 

"We repeat that in view of the préviens state of tlie art we thiuk; otlierwise. 
The évidence, taken as a whole, shows that ail of those claiuied éléments are 
to be found in varions prior patents — soine in one patent, and some in another, 
but ail performinfî like functious in well-known inventions having the saine 
object as tlie Orcutt patent, and that tliere Is no substantial différence be- 
tween the Brown métal cutter and Orcutt's cutter, except in the contiguration 
of their molded surfaces. That diiïerence, to our miuds, is not a patentable 
différence, even thougli the one cutter was usetl in the métal art, and the other 
in the leather art. A combination of old éléments, such as are found in the 
patented device in suit, does not constitute a patentable invention." 

See, also, décisions of this court before cited : Overweight Counter- 
balance El Co. v. Henry Vogt Mach. Co., 102 Fed. at page 961, 43 
C. C. A. 80; American Carriage Co. v. Wyeth, 139 Fed. at page 391, 
71 C. C. A. 485. 

[B, 7] We may add that when ail the parts of the claims involved 
in the instant suit are considered, either separately or collectively, it 
cannot escape attention that there is substantial identity both in func- 
tion and resuit between thèse parts and those of other structures, 
which, it is safe to say, had been vvell known for many years. We 
cannot doubt that it was well within the skill of the mechanic, when 
once told of defects existing in any of the old parts so intended to be 
used, to devise and make the changes appearing hère. If it were con- 
ceded that Keene's arrangement is attended with better results than 
had been obtained before, still this would not sustain the contested 
claims, for "the mère carrying forward of an original conception, re- 
sulting in an improvement, in degree simply, is not invention" Con- 
solidated Roller Mill Co. v. Walker, 138 U.' S. 124, 132, U Sup. Ct. 
292, 34 L. Ed. 920; Burt v. Evorv, 133 U. S. 349, 359, 10 Sup. Ct. 
394, 33 E. Ed. 647 ; Star Hame Mfg. Co. v. United States Hame Co., 

supra, 227 Fed. at page 883, C. C. A. , and citations ; Dilg v. 

Ceorge Borgfeldt & Co., supra, 189 Fed. at page 591, 110 C. C. A. 568 ; 
Overweight Counterljalance El. Co. v. Henry A'ogt Mach. Co., supra, 
102 Fed. at page 961, 43 C. C. A. 80; American Carriage Co. v. 
Wyeth, supra, 139 Fed. at page 391, 71 C. C. A. 485. 

[8] It is shown that large sales hâve been made of the manure 
spreaders upon which the patented structure in question bas been used, 
and it is insisted that this fact, in connection with the presumption 
arising from the issue of the letters patent, ought to sustain the pat- 
ent. True, in cases of doubtful validity, commercial success of the 
patented device is often helpful ; but such a fact cannot aid patented 
claims which are, as hère, clearly lacking in the necessary qviality of 
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invention. Olin v. Timl^en, 155 U. S. 141, 155, 15 Sup. Ct. 49, 39 L. 
Ed. 100; Richards v. Chase Elevator Co., 159 U. S. 477, 487, 16 Sup. 
Ct. 53, 40 h. Ed. 225 ; Lane v. Welds, 99 Fed. 286, 292, 39 C. C. 
A. 528 (C. C. A. 6th Cir.) ; Autosales Gum & Chocolaté Co. v. Caille 
Bros. Co.. 224 Fed. 473, 476, 140 C. C. A. 159 (C. C. A. 6th Cit.). 
The decree dismissing the bill is affirmed, with costs. 



TOCH et al. t. ZIBELL DAMP RESISTING PAINT CO. 

(Circuit Court of Appeals, Second Circuit. February 21, 1916.) 

No. 25. 

Patkxts ®=5328— Validity — Priob Use — JIethod or Treating Cément. 

nie Toch psitent. No. 813,841, for metliod of treating cernent and cé- 
ment construction, which eonsists in applying to the surface of a Port- 
land cément construction a llquid acld resin wliicli, uniting with the free 
lime In the pores of such construction, forms a resinate of lime, malJing 
a hard surface impervlous to water, etc., held void for prior publie use 
of the treatnient hy another more than two years before the filing of the 
application. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Henry M. Toch and another against the Zibell 
Damp Resisting Paint Company. Decree for défendant, and complain- 
ants appeal. Affirmed. 

This cause comes hère on appeal from a decree entered in the United 
States District Court for the Southern District of New York dismiss- 
ing the bill of complaint. The facts appear in the opinion. 

Kenyon & Kenyon, of New York City (Robert N. Kenyon, William 
Houston Kenyon, and Walter C. Noyés, ail of New York City, of 
counsel), for appellants. 

Merwin & Swenarton, of New York City (Timothy D. Merwin and 
W. Hastings Swenarton, both of New York City, of counsel), for ap- 
pellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The United States granted to complain- 
ants on February 27, 1906, letters patent No. 813,841 of which they are 
still the sole and exclusive owners. The patent was issued for im- 
provements in methods of treating cernent and cément construction. 
The invention eonsists of a method of treating with a suitable organic 
acid or acid body a Portland cément construction for the purpose of 
making its surface "dust proof, oil proof, water proof and wear proof ." 
The invention relates to the surfacing after setting of a Portland 
cernent construction, and is largely employed in surfacing cernent floors 
which are subject to wear and abrasion. This abrasion of the surface 
raises continuously a tîne dust containing free lime, which is injurious 
both to health and to machinery. Any attempt to paint a Portland 
cernent surface met the difficulty of the early peeling off of the paint, 

®=3For otber cases eee same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe* 
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due to the chemical action of the free lime upon the constituents of 
the paint, and it was generally understood that a Portland cément 
construction could not be successfully painted. Moreover, Portland 
cément construction, although hard and rocklike, is to a certain extent 
porous and for that reason non-water proof and non~oil proof. The 
Toch invention was intended to overcome thèse difficulties. 

The patentée, Maximilian Toch, is a chemist of distinction and is 
connected with Columbia University and the Collège of the City of 
New York. After three years of ex]ierimental investigation of Port- 
land céments and of resins he claims to hâve discovered that the modi- 
cum of free lime présent in the pores is the root of the dust and paint- 
scaling evil. He invoked the known chemical reaction of free lime in 
the présence of acid resins to produce resinate of lime as a means to 
an end, and conceived the idea of applying with a brusli a liquid acid 
resin to the surface of a Portland cernent construction. Pie thus se- 
cured, after allowing time for pénétration and chemical réaction, a 
resinate of lime to be formed in situ in the pores of the Portland ce- 
rnent construction, to a depth of f rom one-eighth to three-eighths of an 
inch, which filled the pores and Consolidated the structure. Thus the ce- 
rnent structure and the resinate of lime structure constituted a new 
composite substance said to be non-porous, insoluble in oil or water, and 
mechanically more solid and résistant than the Portland cernent con- 
struction alone. The practical resuit it is said was a substantially new 
composite surface upon Portland cément construction which was liq- 
uid proof and wear proof, dustless and strong, and which would hold 
paint permanently. The problem of surfacing Portland cément con- 
struction against wear, as for floor purposes, and against weather, as 
for vi^all purposes, and for receiving and retaining paint, it is claimed 
was thus solved by him. The invention has gone into practical use to 
a large and increasing extent. 

It is not claimed that Dr. Toch discovered the reaction that takes 
place between lime and the acid resins. That it is admitted was well- 
known. And he did not discover the characteristics or qualifies of 
resinate of lime by itself . That also was well known. But it is claimed 
that he did discover that, in the surface pores of Portland cément con- 
struction after setting, there is just that modicum of free lime to react 
in those pores with such quantity of lic|uid acid resins as will deeply 
penetrate the pores when externally applied and form resinate of lime 
in situ. This it does in such a way as to substantially integrate with 
the solid portions of the Portland cément construction itself, the res- 
inate of lime extending down in rootlike forms in the pores of the 
Portland cernent construction and solidly filling those pores — rock in 
rock — the whole producing a new composite surface partly Portland 
cernent, partly resinate of lime mechanically strengthened and proof 
against abrasion and wear, and dustless, and at the same time liquid 
proof. And it is claimed that no one had ever actually done that 
thing or described that thing before. 

Dr. Maximilian Toch describes bis process in bis spécifications as 
f ollows : 

"1 (ir.-ît apply to the ewneiit floor, wall, or other construction a Aller pré- 
parée! froiu a liishly acid rosin, such as Mauila or copal gum. For the 
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l>ro!iaj':ition of the Aller tlie resin is lieated, together with a suitable vegetable 
dr.vJiii,' oil or mixture of oils — as, for instance, linmeed and chlnawood oils — 
uiider conditions wliicli will suljstantially avoid tlie loss of volatile resin acids. 
Thl.s licating i.s preferably eftected in vacuo, altliough tlie method teclinically 
kuown as 'iiuderlieatint,'' may be used. Tbe beatiiig is contlnued until 
solution is efl'ected. after whicb a suitable diluent, as benzol, acétone, turpen- 
tine, or naphtha, is added. One or more coats of tins filler may be api)!ied to 
tbe cément. For tbe préparation of tbe second eoating mixture tbe re.sin i.s 
beated under sucb <-onditions as to expel a portion of the volatile resin acids 
and an increased proportion of vegetable drying oil is used. Tbe solution is 
diluted as above and is preferably mixed with a suitable pigment, as oxid of 
iron or zinc or sultid of zinc in proper proportion to give the desired shade. 
Tbe mixture so prepared vvill dry In about flve bours to a hard and durable 
eoating, in whicb no surface dlsintegration will occur, even after a long 
perlod of use." 

The complainants aver that the défendant, without any hcense from 
them and in violation of their ri',dits and in inf ringement of their patent, 
has wrongfully used and caused to be used and still is using the inven- 
tion described in their patent. They ask for an injunction, preliminary 
and permanent, as well as profits and damages. 

The défendant in an amended answer asserts (1) that Toch, the in- 
ventor, was net the first and original inventer of the alleged invention 
or improvement covered by the patent in suit, but that it was anticipat- 
ed in the prior art ; (2) that the alleged invention was not and is not an 
invention or discovery which cotild lawfully be made the subject of a 
patent under the statutes of the United States, in view of the prior pub- 
lic use. 

The District Judge held the patent invalid because of two British 
patents which he regarded as anticipations of it, and on that ground 
dismissed the bill. 

It appears that in 1884 a British patent, No. 5,237 was issued to 
Walley & Gare. The spécification of that patent states that the inven- 
tion consists : 

"In protectlng from damp, moisture or decay, and in varnisbing and 
enameling and in some cases bardeniug or toughening stone, briclv, tile, earth- 
enwai'e, céments, lime, and gypsum, plasters, metals, wood, fibrous materlals, 
paper, yarns, threads, cords, ropes, and woven, knittcd, and braided flbrous 
fabrics, by applying to or comblning tberewith a certain composition hereln- 
after described which is or may be made use of in référence to the said sub- 
stances or materials by applying to the same as a vamish elther alone or 
combined with ordinary paint or pigment. 

"It is or may also be made to act when required as an enamel elther alone 
or in comliination with other linown or .suitable substances, when several 
coats of it are applied to the surfaces' of the said substances or materials 
after tbe pores or interstices in sucb hâve become tilled or saturated with it, 
and the said composition is or may also be made to harden or toughen more 
or less the said substances or materials (except metals) when they are soaked 
in or combined therewltli. It is or may be applied to or combined with stone, 
brick, tiles, cenjent, lime or mortar, plaster or gyjjsum, or plaster of Paris, 
either before or after belng built or formed into walls, structure, or articles. 

"When applied as a varnish or enamel to metals it protects against damp, 
moisture, or atmospheric effects, and prevents riist and decay. When ap- 
IJlied as a varnish to walls iiiside or outside it will prevent damp or moisture 
from passing either into or out of the wall, plaster, or cernent. It will varnish, 
enamel, waterproof, and penetrate and harden or toughen paper, fibrous 
materials, and articles or manufactures made from same. It will act as a 
substitute for paint alone, or combined with paint or pigment, and also as a 
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substitute for variiisli and enamel. Tlie composition above referred to conslsts 
of resln-j-'um-thup, and spirlt of petroleum, benzoline, or bisulphide of carbon, 
and also boiled linseed oil and sometimes a little India rubber or eaoutcliouc." 

The court below thought, as vve hâve said, that the above patent 
amounted to an anticipation of the patent in suit. The Walley & Gare 
patent, however, is one of those characteristic English patents which 
this court has of ten had occasion to criticize, where a man who fînds out 
that his device or préparation will accomplish something in certain rela- 
tions dravvs on his imagination and suggests its use in numerous rela- 
tions about which he knew nothing experinientally. In that patent we 
find the patentée enumerating 17 substances ; for aught that is disclosed 
he may not hâve tried his composition on more than 2 or 3 of them. 
They are far from identical or even from being similar. There is a 
vast différence between métal and yarns, for example, and yet the 
patent is applicable. The patentée might as well hâve enumerated 27 or 
57 substances. This court has always been loath to give a broad con- 
struction to such patents as that of Walley & Gare, and while "céments" 
is broad enotigh to include "Portland," it is not at ail clear to us that 
in England in 1884 the patentées had Portland cément in mind. But in 
the view we take of the case at bar it is not necessary to dispose of it 
upon that point and we refrain from passing upon it. 

The second patent considered is a British patent. No. 18,032, issued 
in 1901 to Heinrich Spatz of Berhn, Germany. In his spécification 
Spatz says : 

"It is well Unown as a great inconvenience of fresbly vvhitewashed masonry 
that a very lotie; tlme is necessary for the complète dryiug of the same, 
inasmuch as the earbonic aeid ooiitained in the atmosphère acts upon the lime 
und libérâtes water, fornnng at the same tlme carbonate of lime. The slo\v- 
ness of the drying process of such freshly eoated walls of masonry is a 
great drawbacl; in view of the final coating or the wall paper or the like 
havlng to be ap])lled only after considérable time for drying has been allowed. 
Furthermore, it has been impossible to détermine the completlou of the drying 
process witli any degree of exactness, which resulted in the inconvenience 
of coatlngs of paint. wall paper, and the like, if applied too early to the walls, 
hecomlng destroyed l)y moisture. ïhen the séparation of moisture upon the 
surface of masonry Induces the growth of fungi which are very detrimental to 
liealth. The object of tbe présent invention is to prevent the formation of 
moisture, not only upon the freshly whitewashed walls, but upon wet masonr.\- 
iu gênera], so as to avoid tbe inconvenieuces arlsing therefrom. ïliis is 
cffected liy produclng an impervious coating upon the wet walls or the like it 
is deslred to dry, this coating being imperméable to moistnri» and well-nigh 
invisible to the eye, sind, being applied to the wet walls, makes it possible 
to eoat tbe same inimediately wltli the wall paper, paint, or the like." 

He also states : 

"Masonry whicli has been eoated vvith any of thèse solutions, though it 
might be in a wet condition or freshly whitewashed, ma.v be immedlately 
covered wlth wall paper or any other coating, as the solvent rapldly évapor- 
âtes, leaving the Impervious lime sait behind. It is évident that my invention 
may be applied to wet and freshly whitewashed walls for basemeuts, cellars, 
tunnels, and tlie Uke, and It is of great advantage also when used in comlilna- 
tion with coatings in cément, mosaics, aud others." 

The court below thought the Spatz patent amounted to an anticipa- 
tion of the patent in suit. The Spatz ])atent was accepted January 2, 
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1902. We; believe that the Toch invention does not date back of Mardi 
or April, 1902, when Maximilian Toch explained it to Baekeland. 
Maximilian Toch testified, it is trne, that he conceived his invention 
in 1900 and disclosed the same to his brother in 1901. But upon the 
évidence it seems to lis that Maximilian Toch was in 1900 and 1901 
still experimenting and had not completed his invention. And if we 
are mistaken in this respect the évidence as to what Dr. Toch told 
his brother in 1900 and in 1901 is not sufficient to establish that actual 
disclosure of the invention which the law requires. As said by the 
Suprême Court in Clark Thread Co. v. Wilhmantic Linen Co., 140 
U. S. 481, 11 Sup. Ct. 846, 35 L. Ed. 521 (1891): 

"Such. testimony, given for the purpose that thls was, Is necessarily subject 
to the gravest suspicion, however honest and well-intentioned the witncss may 
be." 

And see Taigman v. Forsberg, 223 Fed. 787, 139 C. C. A. 607 
(1915); Greemvald Bros. v. La Vogue Petticoat Co., 226 Fed. 448, 
C. C. A. (1915). 

This court does not question in the least the entire honesty and cor- 
rect intentions of Dr. Toch. But the évidence is not sufficient under 
the rule governing such cases to establish the f act that Toch had com- 
pleted his invention and disclosed it prior to the publication of the Spatz 
patent in England. The Spatz patent, in the concluding words of the 
spécification, stated: 

"It is évident that my invention may be applied to wet and freshiy white- 
washed walls for basements, cellars, tunnels, and the like, and it is of great 
advantage also when used in combinatlon with eoatings in cernent, mosaics. 
and others." 

This led the court below to find anticipation of the Toch patent for 
he concluded that the above phrase meant "eoatings laid in cément, 
such as mosaics and similar eoatings." In other words, the court be- 
low thought that under the Spatz description thèse mosaic eoatings 
were to be themselves coated with the oleic acid solution. But we do 
not so understand the patent. Spatz never contemplated, in our opin- 
ion, the application of the oleic acid solution to the outside of the 
mosaic itself . He states that : 

"Masonry which has been coated with any of thèse solutions, though it might 
be in a wet condition or freshiy whitewashed, may be Immediately covered 
with wall paper or any other coating." 

Then he goes on to say that the invention is of great advantage also 
when used in combination with eoatings in céments, mosaics, and oth- 
ers. The mosaics laid in cément are themselves the eoatings that cover 
the already treated masonry. They are not themselves coated by 
anything. The Spatz patent was in our opinion correctly summed up 
by the expert, who testified that : 

"It Is évident * * * that the only object sought or accomplished by 
the proeess descrlbed in this patent is to prépare, by waterprooflng, a surface 
of mortar (wet masonry) for receiving a coating of wall paper, paint, or 
mosaics. * * * " 

Moreover, there could be no reason for applying the Spatz solution 
to a mosaic surface, for in mosaics the upper exposed surface con- 
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sists almost entirely of pièces of glass, earthenware, or stone. And 
the uncontradicted testimony of those skilled in the art shows that 
mosaic coatings were net laid in Portland cernent (to whicli the Toch 
patent appHed), but that they were ahvays laid in Keene cernent, or in 
similar gypseous cément which contained no free lime. The cément 
in which mosaics arc laid is practically covered up by them, and ap- 
pears on the surface only in fine lines or cracks between the edges of 
the inlaid pièces. Even if Portland cément had been used and the 
Spatz solution applied, there would be no reaction between the latter 
and the inlaid pièces which form practically the whole surface ; and 
if there were any reaction along the fine lines of the cément appearing 
on the surface, it would take place on such a small part of the surface 
that it would be whoUy insignificant and negligible and useless. It 
did not teach the practical art how to treat Portland cément construc- 
tion. Toch's patent relates to Portland cément construction. We 
agrée, however, with the court below that the Spatz patent shows an 
understanding of the theory of the patent in suit, in that it discloses 
a knowledge of the chemical reaction taking place between the acid 
gum and the lime of the céments and mortars. As said by Judge Hand 
in the court below : 

"He says that the lime combines wlth the carboiùc gas In the air and 
forms carbonate of lime, but that in so doing It libérâtes water. Ilence he 
wishes to forra a lime sait whleh, being already cliemically comblned, will 
hâve no afflnity vvlth any of the cléments In the air. He chooses, as an acld to 
unité with the lime base, olelc acld ilrst and curlously enou.gh résinons aclds 
.■second. The resulting reslnate of lime is exactly what Toch showed iu his 
preferred examiile." 

We also agrée that if the Spatz process were applied to Portland 
cernent it would act as the solution of the patent in suit does and pro- 
duce the same resuit. 

This brings us to the second défense, that of prior public use. The 
rule on this subject of prior public use is elementary. It is stated in 
Walker on Patents, § 71, as follows : 

"Novelty is negatlved by prior knowledge and use in this country by even 
a single person of the thlng pateuted. This rule applles even to cases where 
that knowledge and use were purposely kept secret ; and it applles no matter 
how limited that use may hâve bcîen." 

The law is clearly established that a single prior public use for more 
than two years prior to the application for the patent makes the patent 
void. Egbert v. Lippmann, 104 U. S. 336, 26 L. Ed. 755 (IPSl) ; Hall 
V. Macneale, 107 U. S. 90, 2 Sup. Ct. 73. 27 L. Ed. 367 (1882). 

The défendant claims that it, or Zibell, its président, made public 
use of the Toch invention more than two years before the Toch 
application was filed. The testimony shows that in 1903 de- 
fendant furnished a material called protectorine to a contracter to 
be appHed to the Portland cernent walls of a squash court at the 
summer home of a Mr. Blair in Peapack, N. J., and that it was so 
applied. It is claimed that the material so furnished was like the pro- 
tectorine now used by the défendant and wdrich is alleged to infringe. 
The président of the défendant company testified that he began to 
manufacture protectorine in 1903, and made it in the same way now 
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that he used when he began making it in 1903. According to his tes- 
timony protectorine bas a tendency to force itself deeply into the ce- 
rnent, to clog up the pores, and to make it as hard as stone. Having 
applied the protectorine to the cernent, he was in the habit of giving 
to it a coating of paint or hard oil floor varnish. ?Ie found it adhered 
better, and was not injured by the acids vvhich the cément contained. 
The testimony of the experts shows that the protectorine which is al- 
leged to infringe consists almost wholly of resin, resin oil, or like 
products, dissolved in volatile thinners, and an oil such as linseed oil 
mixed with a pigment. The expert testimony shows that the second 
coat given to the Blair stjirash court in 1903 contained linseed oil and 
resin admixed with a pigment. Prior to the use of defendant's pro- 
tectorine it appears that the parties had experimented on the squash 
court walls with a great man}' kinds of paint, ordinary and extraor- 
dinary, and that defendant's was the first that would even stay on. 
The walls were subject to a great deal of dampness and the paint pre- 
viously tried had sloughed ofif. "It sagged and would not stay." A 
spécimen of the wall was subjected to chemical analysis, and it cor- 
responded to an idéal Portland cernent mixture, being about one part 
cernent to one part sand. And the analysis of the paint chips taken 
from the wall conformed to the analysis of the protectorine and paint 
now used by défendant. 

The complainants endeavor to break the force of this testimony. 
They call attention to the fact that before defendant's protectorine 
was applied the walls had been scraped to rid them of the coats of 
paint which had been previously given to the walls in the unsuccessful 
attempt to paint them to which wc bave directed attention. They lay 
emphasis, too, on the fact that the walls had also been washed with 
turpentine, and then with washing soda, and finally with water. They 
would bave us understand that walls so treated would be entirely chang- 
ed in their nature, that the several coats. of paint that were originally 
applied would be attacked by the free lime, and that the free lime 
would combine with some of the constituents of the paint and form a 
lime soap, thereby causing the paint to fîake ofif, and that the resuit of 
this would be that most, if not ail, of the free lime in the wall would 
be destroyed. They f urther say that washing the wall with turpentine 
would tend to carry into the wall such constituents of the paint as the 
turpentine could dissolve ; that when the wall was next sponged with 
washing soda, if any of the free lime were left in the Portland cément, 
this washing soda, which is carbonate of soda, would unité with the 
free lime and couvert it into carbonate of lime ; and that the wall that 
would resuit from this would not be an ordinary Portland cernent 
wall, but would hâve its pores already largely filled up with paint, and 
would bave no free lime in it with which the resin acid of the protec- 
torine could combine. 

We are not impressed with the testimony in support of the above 
theory, especially in view of the fact that the complainants' witnesses 
did not analyze the cernent taken from the Blair squash court, while 
the defendant's expert made such an analysis. The defendant's expert 
testified that the analysis showed that in the cernent of the Blair walls 
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the free lime had been slightly increased over the average, as there 
was more actual lime, both combined and uncombined, by about 4 
per cent, than is found in the idéal Portland cernent, to wit, 66.6 as 
against 62.2. Moreover, as free lime is slightly soluble in water, and 
fresh linseed oil repels water, and turpentine does not mix with water, 
but repels it, we do not see how any substantial neutralization of the 
free lime could hâve occurred in the cément surface. 

The testimony of the défendants' witnesses as to what was done to 
the cément walls at the Blair squash court and of their experts as to 
what their chemical analysis shows as to the cément walls and the 
nature of the protectorine then used and that it corresponded with that 
now sold by défendants is convincing coming as it does from person.s 
of high standing. One of defendant's experts was one of the founders 
of and an assistant director in the Institute of Industrial Research at 
\yashington. He had been educated as a chemist at Brown Univer- 
sity and at the University of Pennsylvania, and for five years prior 
to the trial had been director of the scientific section of the Paint Man- 
ufacturer's Association of the United States. Another witness called 
by the défense had been educated as a chemist at the University of 
Berlin, and had received the degree of Doctor of Philosophy there. In 
this country he had been employed as a chemist by the largest manu- 
facturers of dye stuffs in America. The complainants' expert, after 
stating that he had visited the house of Mr. A. Douglas Nash on Long 
Island in March of the year of the trial, and found that défendant 
was treating a Portland cément floor therein with its protectorine andl 
waterproof paint, and that he had taken samples to his laboratory 
and made an analysis of them, testified as follows : 

"The process which I saw carrled out upon tlie cellar floor of Mr. Nash' .s 
résidence at Flushing, L. I., by the défendant company on March 1, l&ll, is 
the précise method specified in clalms 1 and 2 of tlie patent in suit. It is 
the method of claim 1, because it conslsted in treating a Portland cernent 
construction by applying to the surface of the cément au organic acid or acid 
body which was suitable because it had the properties of and produced the 
results effected by the materials mentioned in the description of the patent ; 
and it is the method of claim 2 because the particular organic acid or acid 
body used was an acid resin and because it was applied in the form of a 
solution." 

The testimony satisfies us that the protectorine sold by défendant 
to-day and the process it employs is that which was used by it.in 1903. 
And as complainants' own expert testified that the process used by 
défendant is substantially that used by complainants under the patent in 
suit we are compelled to hold the patent invalid. 

Decree affirmed. 

Judge LACOMBE heard the arguments, participated in the consul- 
tation, and indicated concurrence in the conclusions above expressed, 
but did not see the text of the opinion. 



LOVELL-M'CONNELL MFG. CO. V. ORIENTAL BUBBEB & S. CO. 719 

LOVELlx-McCONNELL MFG. CO. y. ORIENTAL. RUBBEE & SUPPLX CO. 
(Circuit Court of Appeals, Second Circuit. February 29, 1916.) 

No. 131. 

1. Patents <g=18 — "Invention" — Obvious Changes in Constbuction. 

The talông of two steps in changing a prior device, botli obvious and 
not Involving Invention, and unpatentable vrhen taken separately, does 
not involve "invention" and become patentable virhen taken in unlson. 

[Kd. Note. — For other cases, see Patents, Oent Dig. S 18; Dec. Dig. 
«=s>18. 

For other définitions, see Words and Pbrases, First and Second Séries, 
Invention.] 

2. Patents iS=>26(2) — Invention — Comeination op Old Eléments. 

A comblnation of old éléments, to be patentable, must produce a new 
resuit or efifect in the comblned forces or processes from tbat given by 
tbeir separate parts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. { 29 ; Dec. Dig. <S=> 
26(2).] 

3. Patents <®=»328 — Invention — Automobile Hobn. 

The Hutchinson patent. No. 1,120,057, for a dlaphragm hom for auto- 
mobiles, held void for lack of invention, in view of the prior art. 

Appeal from the District Court of the United States for the Eastern 
District of New Yorlf. 

Suit in equity by the Lovell-McConnell Manufacturing Company 
against the Oriental Rubber & Supply Company. Decree for com- 
plainant, and the défendant appeals. Reversed. 

For opinion below, see 225 Fed. 74. 

This cause cornes hère on an appeal from a decree of the United 
States District Court for the Eastern District of New York. The 
patent in suit relates to automobile homs. 

Howard P. Denison and Eugène A. Thompson, both of Syracuse, 
N. Y., for appellant. 

George C. Dean, of New York City (Drury W. Cooper and Irving 
M. Obrieght, both of New York City, of counsel), for appellee. 

Before EACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is a suit brought under the patent 
laws of the United States for infringement of the United States 
letters patent No. 1,120,057. The patent was applied for on August 
14, 1914, by Miller Reese Hutchinson, and the patent was issued on 
December 8, 1914. The application for the patent having been duly 
assigned to the plaintiff, the patent was issued in its name, and at the 
time this suit was brought was, and so far as we are informed still is, 
the owner thereof. 

The inventer had on October 26, 1909, filed his original application, 
which is sériai No. 524,762; and the patent in suit was issued upon 
an application filed as a division of the original application. The in- 
vention of the patent in suit "relates to horns or signaling devices 

4t=>For other cases ses same topic & KEY-NXIMBER in ail Key-Numbered Digests & Indexas 
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wherein a vibratory member such as a diaphragm is actuated by power 
derived from a rotatory member or drive shaft, which may be tbe 
armature shaft of an electric motor." 

In bis prior patents, Nos. 923,048, 923,049, and 923,122, Hutchinson 
had disclosed varions means through wbich movement of a rotary 
member might be appHed to vibrate a diaphragm, so tliat only a part 
of the movement of the diaphragm was forced by the driving means, 
the diaphragm being permitted any desîred degree of independent mo- 
tion preferably on both sides of normaL 

In bis original a]3plication, of which, as we bave seen, the applica- 
tion for the patent in suit was filed as a division, tbe patentée described 
an arrangement of parts whereby the vibratory motion of the dia- 
jîhragm could be derived from a drive shaft, when such shaft was ar- 
ranged at an angle of the plane of the diaphragm, instead of parallel 
therewith. This be conceived to be particularly désirable in the cases 
where the armature shaft of an electric motor was utilized as the drive 
shaft, as it permitted a compact arrangement of the motor within 
a case which it would not be necessary to extend peripherally outside 
of the circumference required for inclosing the diaphragm. 

He described his invention in the application upon which the pat- 
ent in suit was issued as follows : 

"In the si)ecitic aiTaiiscment forming the snb.i'ect of the présent application, 
the shaft is prescntod endwise to the (liapl)ra,s,'tn, and is either perpendicnlar 
or at a high an^le to tlie diaplirasui, and is arranged eccentricall.v therewitli 
so thîit its axis does not pass through the center of tlie diaiihrasni. With 
the latte)' arraiisement the diaphragm may hâve a conipnratively small wear 
pièce at its centor and presenting a straight line contact surface with which 
the cams on tho face of the rotor may snccessively engage iji the most effective 
nianner and the reaction of the diaplu'agni on the motor may lie taken up by 
the thrnst bearing of the sliaft rather tlian in résistance iatei-al raovemeTit 
or bending of tlie shaft. If the sliaft be the armature shaft of an cleftric 
motor, the latter may be monrited in a casing ecceiitric to the diaphragm : 
liut its size may not be so great but what it may be disposed entirely withiu 
tlie rearward [irojection of the iierijibery of the diaîihragm. 

"Wlien the device is secured in position with the axis of the diaphragm 
horizontal, I preferably drop the motor down, bnt keep its axis in the same 
vertical plane as the axis of the pro.iector. Tlms the <;enfer of gravity of tlie 
device is low and the device more stable, with iess strain on its support, 
wliile tho pro.]ector is on a higher level, and lience somewhat better adapted 
to Project the sound clear of any interferiug siibstructure of the automobile." 

There are 14 claims ; but in the court below the suit was narrowed 
down to one claim. It is conceded that the maintenance of the suit 
dépends upon the validity and infringement of claim 12. That claim 
reads as follows: 

"12. In an alarm or signaling device, a diaphragm, a pair of opposed dia- 
phragm claniping meuibers, one of said inerabei's having a sound outlet 
opening therethrougli concentric with tlie diaphi'agra and the other cf f3aid 
members cari'ying a rearwardly extending cylindrical motor casing cc-r*rtvi- 
cally disposed in respect to said diaphragm a motor within said casing Having 
its armature shaft presented endwise to said diaphragm, a wear pièce on 
said diaphragm at the center of the latter, a face cam carried by said arma- 
ture shaft and engaging said wear pièce, the eccentricity of said motor casing 
in respect to said diaphragm being substaiitially e<)ual to the effective radius 
of said face eaui, and means for adjustiug the armature shaft aud rotor axial- 
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]y !() \iuy (lie dogree of overlax) of the face cam projections on said wear 

The éléments of claim 12 hâve been enumerated and compared 
with plaintiff's prior patents in the brief of counsel for appellant as 

f ollows : 



Claim 13 of Patent in Suit 
No. 1,120,057. 
1. A diaphragm. 



2. A pair of opposed diaphragm 
clamping members. 

3. One of said members having a 
Sound outlet openlng therethrough 
eoncentrie wlth the diaphragm. 

4. The other of said members carry- 



Patent No. 92.5,122. 

1. A dhipln-agni, Indicated by the 
numéral ,7. and which is élément 1 of 
claim 12 of the patent in suit. 

2. A pair of opjiosed diaphragm 
clamping members, 2 and J/. 

3. One of said members, as J/, having 
a Sound outlet openlng therethrough 
eoncentrie wlth the diaphragm. 

4. The other of sald members, as 2, 



ing a rearwardlv extendlng cylindrical carryuig a rearwardly exteuding cy- 
niotor casing eccentricallv dlsposed in lindrieal motor casnig (concentnc with 
respect to sald diaphragm. the diaphragm, but no new tunction is 

perlormed by mountlng the casing ec- 
centric of the diaphragm). 



5. A niotor wlthin sald casing hav- 
ing its armature shaft presented end- 
wise to said diaphragm. 



6. A wear pièce on sald diaphragm 
in the eenter of the latter, a face cam 
carrled by said armature shaft and 
engîiging with sald wear pièce, the ec- 
centi'icity of said inotor casing in re- 
spect to said diaphragm being sub- 
stantlally equal to the effective radius 
of sald face cam. 



7. Means for adjusting the arma- 
ture shaft and rotor axially to vary 
the degree of overlap of the face cam 
projection on said wear pièce. 



5. A motor wlthin sald casing (hav- 
ing its armature shaft parallel with 
the diaphragm, but no new function is 
perforiiied in placlng it endwise of 
the diaphragm). 

6. A wear pièce on said diaphragm 
at the conter of the latter, a cam 
carrled by said armature shaft and en- 
gaging with said wear pièce. (The ec- 
centrlcity of the casing is purely a 
matter of form or arrangement, and 
the amount of the eecentrlcity is pure- 
ly a matter of taste or design, and the 
amount specifled in thls élément of 
the claim is suffi cient to make the mo- 
tor casing fit the motor, whlch is the 
natural way any mechanlc would de- 
sign it.) 

7. Means for adjusting the arma- 
ture shaft and rotor to vary the de- 
gree of overlaj) of the face cam pro- 
jections on said wear pièce. (This ad- 
jnstment Is found in patent No. 923,- 
049. See Figures 4 and 8. See 81, 
Figure 8.) The spécification. Une 16, 
page ,5. says: "The extent of this rear- 
ward moiement is determined and set 
by adjusting screw 81 threaded into 
the back slde of the case at 82, bearing 
upon 66. By thèse means the cam 59 
ma y be adjusted nearer to or farther 
from the diaphragm cam surface 69. 
• * * Locklng nut 82 is provided 
for locklng screw 81 in any desired 
predetermined position." 
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Three expressions in claim 12 defining arrangement or positions 
alone are not found in the prior Hutchinson patents. Thèse expres- 
sions are: 

1. "Eceentiitally disijosed In respect to said dlaphragm" (referring to tlie 

casing). 

'J. "Having its armature sliaft presented endwise to said dlaphragm." 
'.',. "The ecccntricity of snid motor casing in respect to said dlapliragm being 

substantially equal to the effective radius of said cam." 

The first defines the position of the casing as ecccntric; whereas in 
patent No. 923,122 it is concentric. This, as appellant contends, 
is purely a matter of form or arrangement, not affecting in any 
way the opérations of the device, nor varying in any way its func- 
tions. 

The second defines the armature shaft of the motor as presented 
endwise to the diaphragm and provided with a face cam, whereas it 
was parallel with the diaphragm in patent No. 923,122. This, too, is a 
mère matter of form position or arrangement. The movement of the 
diaphragm is the same, the sound produced is the same, and the in- 
strumentalities for producing it are identical, whether the shaft is 
parallel with or perpendicular to the diaphragm. 

The third delïnes the eccentricity of the casing as being equal to 
the effective radius of the cam. The eccentricity of the casing is also 
purely a matter of form or arrangement. The amount of eccentricity 
in no way afifects the opération of the device. 

The comparison already made of the horn of the patent in suit with 
ihe horn of the prior Hutchinson patents discloses that the motor shaft 
«f the old "Klaxon" horn of the earlier patent has been turned up to 
a horizontal position so that the cam wdieel will engage the wear pièce 
«n its face rather than on its edge. This is well shown in the f ollowing 
<lrawings : 



Right Angle "Klaxon" Iloru. 



Same with Motor Shaft Turned up. 



'~^^^!*^lJ:î^±A<éiiP' 







There has been a rearrangement of exactly the same éléments found 
in plaintiff's prior patents. Hutchinson's prior patents show a cam 
operated horn with an adjustable impact. They also indicate an 
electrical motor for sounding the horn. Later it occurred to Hutch- 
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inson that it would be simpler and better to adjust the armature shaft 
which carried the diaphragm, the actuating device. 

[1] 1. Hutchinson changed the arrangement of the prior patents 
by turning up the motor from a parallel to a perpendicular position 
relative to the diaphragm; (2) he then provided the armature shaft 
with an adj astable and thrust screw, not as a part of the motor, but 
as a part of an outer case, and left the armature shaft loose in the 
case, so that he could adjust the cam towards the diaphragm with the 
end thrust screw. The first step, that of turning up the motor to a 
perpendicular position, was obvions ; and af ter the first step was taken, 
the second step, that of providing the motor when turned up with 
means for adjusting it to vary the position of the cam with respect to 
the diaphragm, was also obvions. 

The patent in suit contemplâtes no new function and accomplishes 
no new resuit. No new sound is produced. The substitution of a face 
cam for a rim cam is not a matter of importance. The two struc- 
tures are merely mechanical équivalents. And this court is not pre- 
pared to hold that the taking of two steps, both obvions and not in- 
volving invention, and unpatentable when taken separately, involves in- 
vention and becomes patentable when taken in unison. 

[2] It is, of course, true that invention may consist in the combi- 
nation of old éléments; the invention being in the combination. But 
the combination to be patentable must produce a new resuit or efïect 
in the combined forces or processes from that given by their separatc 
parts. The language of the Suprême Court in Reckendorfer y. Faber. 
92 U. S. 347, 23 h. Ed. 719 (1876) is applicable hère: 

"The combination, to be patentable, must produce a différent force or 
effect, or resuit in the combined forces or processes, from that given by their 
separate parts. There must be a new result produced by their union ; if 
not so, it is only an aggregatlon of separate éléments." 

And in the same case the court declared : 

"The law requlres more than change of form, or juxtaposition of parts, or 
of the external arrangement of things, or of the order in which they are used. 
to give patentabllity. Curtis on Patents, § 50; Halles v. Van Wormer, 20 
Wall. 353 [22 L. Ed. 241]. A double use is not patentable. * * * Ourtis, §S 
56, 73. An instrument or manufacture which Is the resuit of mechanical 
skill merely is not patentable. Mechanical skill is one thing ; invention Is a 
différent thing. * * ♦ The distinction between mechanical skill, with its 
conveniehces and advantages, and inventive genius, Is recognized In ail the 
cases." 

In the Hutchinson patent No. 923,122, no provision was made for 
securing an adjustment. But such a provision appears in his patent 
No. 923,049 in which there is disclosed a hinged bracket, whereby the 
cam and flexible driving shaft might be adjusted parallel with its 
own axis, not endwise thereof. The adjustment could not be applied 
to the motor-driven horn without pivotally supporting the motor and 
swinging the entire motor about its pivotai support each time an ad- 
justment was made. 

[3] In the patent in suit the claim is that Hutchinson bas so de- 
signed the construction as to avoid the movement of the entire motor 
in adjusting the cam ; that the adjustment does not involve any move- 
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ment of the bocly of the motor, and only involves an axial sliding of 
the armature shaft in its bearings, which are a part of the motor. It 
seems necessary, in onr opinion, that this claim sliould be established, 
if any invention is to be found in this patent. The défendant has 
strenuously denied that the adjustment of the armature shaft through 
tlie motor and vvitliout movement of the body of the motor is possible 
in the plaintiff's structure. The défendant insists tliat the degree of 
overlap of tlie cam upon the wear pièce of the defendant's horn can- 
not be adjusted by a movement of the armature shaft through the body 
of the motor, and that it is only accomplished by a movement of the 
entire motor itself , as in the case of the prior Hutchinson patent. This 
court has reached a like conclusion. The plaintifï appears to bave 
adopted the difficult rôle of blowing hot and cold at the same time. 
To establish novelty and patentability, plaintiff advanced the theory 
that the patent in suit provided for an adjustment of the armature 
shaft through the motor and without any movement of the body of the 
motor. But to make out infringement by the défendant, plaintiff 
reversed its position, and urged that the patent in suit included a 
construction in which the adjustment is obtained by a movement of 
the entire body of the motor. If that be the case, the patent in suit 
includes the adjustment of the prior patents, in which the entire motor 
is moved to accomplish the adjustment, and covers the very feature 
which the patentée says be niade the invention to avoid. This certainly 
would make bis patent invalid. 

Other models of Hutchinson cam-actuated motor-driven horns hâve 
been before this court in previous litigations. In Lovell-McConnell 
Mfg. Co. V. Automobile Supply Mfg. Ce, 216 Fed. 146, 132 C. C. A. 
240 (1914), the Hutchinson patents, Nos. 923,048, 923,049, and 923,122, 
for alarm horns on automobiles, were before this court, and as to their 
broad claims were held void for anticipation by the device of the 
Pierman patent, granted on March 14, 1899. And the more spécifie 
claims were held not infringed. In that case 48 claims were involved. 
The same Hutchinson patents were again before this court in Lovell- 
McConnell Mfg. Co. v. Garland Automobile Co., 221 Fed. 634, 137 
C. C. A. 358 (1915), and on that occasion only 5 claims were involved, 
and they were held void for lack of invention in view of the prior art. 
The plaintifï's horn in the first and second suits was called the "Klax- 
on" and defendant's horn in the first case was the "Newtone" and 
in the second case was the "Sparton." The présent patent covers 
what is alleged to be an improvement upon the "Klaxon" of the earlier 
patents. We hâve no knowledge as to the time when it occurred to 
Hutchinson to make the changes he made in the présent patent. But 
the attention of the court has been called to the filing date of the 
application and that it was about five years after the original filing 
date. It is suggestive, too, that the application was filed very soon after 
this court handed down its décision in Lovell-McConnell Mfg. Co. v. 
Automobile Supply Mfg. Co., supra. That décision was filed on June 
8, 1914, and two months later, on August 14, 1914, the appellant di- 
vided the original application, which he had filed on October 26, 1909, 
and filed bis divided application for the patent in suit. Counsel for ap- 
pellants say in their brief; 
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"That It is higli time tlie courts took notice of this practice on the part of 
the plaintitï's In attemptlng to ruin conipetitors and drive them out of the 
marlvet by patents whlcli liave t)een allo\^'ed to remain in tlie Patent Office for 
years, and until otliers, \Yith plaintiff's full knowledge, liave built up a busi- 
ness and liave large vested riglits.'' 

No attempt to ruin a competitor's business or to drive it out of the 
market by malicious or unfair and unlavvful dealings can hope to 
succeed in a court of justice. No court vvill be astute to aid an enter- 
prising patentée in an undertakino- of that sort. We do not intend to 
reiîect tipon the conduct of the particular patentée in the case at bar. 
He bas donc nothing unlawful. And we hâve no évidence 'bat his 
conduct bas been mabcious. But a patent issued under the circum- 
stances which attended tlie issuance of this one, and indeed any patent 
tlie validity of which is challenged, will be closely scrutinized for the 
protection of the public against a monopoly not authorized by the law. 
The patent in suit fails in this case, as did the prior patents in Lovell- 
McConnell Mfg. Co. v. Garland Automobile Co., supra, because of 
lack of invention. 

Decree reversed. 

Judge LACOMBE heard the arguments, participated in the consulta- 
tion, and indicated concurrence in the conclusions above expressed, but 
did not see the text of the opinion. 



GENERAL ELECTRIC CO. v. SUNDH ELECTRIC CO. (two cases). 

(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

Nos. 173, 174. 

Patents <®=3'î28 — Validity and Infbingement — System of Tbain Control. 

The Case patents. No. 736,816, clainis .37 and 38, and No. 716,189, claims 

12, 13. and 17, botli patents belng for a system of train control, hcld 

void for lack of uovelty and invention, the combinations clalmed being 

old ; also hcld not infringed, if valid. 

Appeals f rom the District Court of the United States for the South- 
ern District of New York. 

Suits in equity by the General Electric Company against the Sundh 
Electric Company. Decrees for défendant, and complainant appeals. 
Afifîrmed. 

On appeal from final decrees disuiissiug the bills in two actions based uiwn 
two patents grauted to Frank E. Case for a system of train control. No. 
7o6.816, knowu in this litigation as the "First Case Patent," is dated August 
18, 1903. This patent contains 62 claims, but only two, 37 and 38, are in is- 
sue. No. 716,189, knowri as the "Second Case Patent," is dated December 16, 
1902. This patent contains 17 claims, but only 12, 13 and 17 are in contro- 
versy. Although No. 716,189 was issued December 16, 1902, eight months prior 
to No. 736,816, the latter was applied for February 28, 1898, three years prior 
to the former and has therefore been referred to as the "First Case Patent." 

The alleged infringing apparatus is the same in each suit. Judge Hough 
lield, as to the second Case patent, that the claims in issue covered only "a 
mechanical readjustinent of the combination éléments shovvn by the flrst Case 

©ssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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patent" He found as to the flrst Case patent that the complainant is lini- 
ited to a switch actuated by a single current which the défendant does not 
use; also that the claims in Issue, 37 and 38, are invalid for lack of noveli y 
and invKitlon, the comblnation claimed being old, and that thèse claims wero 
not Infringed. 

W. K. Richardson and A. D, Salinger, both of New York City, for 
appdlant. 

William B. Whitney, of New York City, for appellee. 
Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The first Case patent states that in order to 
operate a train having a plurality of motor cars successfuUy, it is nec- 
essary that the control be had from a single point on the train, other- 
wise the amount of work will be unevenly distributed among the mo- 
tors. To reduce complications to the minimum it is désirable that 
each car should be a complète unit in itself, provided with a contact 
device, motor or motors and a suitable controUing mechanism arranged 
to co-operate with other controlling devices on the train. It is, says 
the patentée, highly désirable that the contact devices of each car shall 
take sufïicient current for the needs of that particular car and that 
the heavy currents which actuate the motors should not pass from 
car to car. The principal object of Case was to provide a System of 
train control, so that from any point on the train ail of the machines 
may be made to act simultaneously and equally to accelerate the train, 
maintain it in motion in either direction or retard it evenly and strong- 
ly — ail of thèse actions being under the control of a single motorman. 
The patentée says that he prefers ta divide the motors of the train 
into sets and govern each set of motors by a separate set of controliers. 
He also provides at a number of selected points on the train master- 
controllers so arranged that each desired master-controller will actuate 
ail of thèse controliers. The learned counsel for the appellant says 
that the switch which is the subject-matter of the first Case patent "is 
well shown in Figs. 4.. 5a and 5b of the patent." This statement is un- 
doubtedly true so far as skilled electricians are concerned but to those 
who hâve little expert knowledge on the subject the drawings as shown 
in Figs. 5a and 5b are inadéquate and confusing. The description cov- 
ering the combinations in controversy is as f oUows : 

"The motor-controller O comprises a plurality of separate electromagnetieal- 
ly-actuated contacts or switches of the form shown in Figs. 3, 4 and 5. Kacli 
contact is provided with a cup-shaped casting or supporting-frame A, arranged 
to form a part of the magne tic circuit, and within said casting is mounted 
an energizlng-coil or solenoid-winding Ai. Secured to the top of casting A Is 
a cover A 2, provided with a downwardly-extending eore A^, sliglitly hoUowed 
eut at its lower end to receive the upper end of core A-». On the side of cast- 
ing A are lugs As, by means of which the contacts or the switches as a whole 
are secured to a suitable support. Extending downwardly from the casting are 
lugs A6, which support pivots £2 of the switch-blade B, at the same time 
forming a part of the magnetic circuit of the blow-out. Connecting the lower 
ends of the lugs Ao is a pièce of wood or other insulatiug material At, form- 
ing a support for the stationary contact Bi. The core A* is plvotally secured 
at its lower end to switch-arm B and under normal conditions — that is, wheii 
no current is flowing in coil Ai— is held in the position shown by a compres- 
sion-spring B^, and by the weighted arm B*. The spi-ing fia surrounds a 



GENERAL ELECTRIC CO. V. SUNDH ELECTRIC CO 727 

pivoted pin B=, whicli acts as a guide for tlie switcli-arm, and at tlie same 
tinie retairiis the spring in place. The movable eore A* is surrounded by a 
non-magnetic busliing A^ and surmounted by a sheet-metal cap A» to prevent 
it from stie!;ing to tlie casting and stationary core A^. The outer and inner 
ends of tbe switch-blade are insulated from eacli otlier, as indicated in the 
drawings, and connection is established between the outer end of tbe switch- 
blade and the motor-circult by a flexible cable B«, whlch is wrapped around 
the pin B2 to further increase the flexibllity of the connection. The station- 
ary terminal B^ consists of a spring-supported pièce of métal provided at its 
outer end wlth a rounded portion B' with which the switch-blade makes con- 
tact. The switch-blade and fixed brush are provided wlth arclng points or 
projections S s, as shown in Fîgs. 3 and 5. The arrangement of the terminal 
mounted on the switch-blade and the terminal constituting the flxed brush is 
a particularly désirable one, for it permits a wiping connection l)etween the 
parts as they are moved to the position shown by the dotted Unes, Flg. 4, yet 
\vhen the parts are free to return to their normal position there is no friction 
between them tending to retain them in the closed position. On the contrary, 
there is a declded effort exerted by the brush, tending to force the switch- 
blade back to its fuU-line position. The direction of the wiping movement is 
transverse to the movement of approach of the switch terminais or contacts. 
When the circuit is flrst closed between the switch-arm B aud brush iîi, the 
projections B» are in contact; but as tlie switch-blade moves to its final clos- 
ed position, as shown in dotted Unes, Fig. 4, the projections fis move away 
from each other. This partieular feature is more fully represented in Figs. 
Tta and 5b. In the flrst figure switch-blade B is just maklng contact with the 
lixed brush Bi and the projections B» are in contact. Thèse projections be- 
ing the flrst to close the circuit are the last to break it. Consequently ail of 
the aroing takes place at this point, and the remainder of the parts are left 
bright and elean. Fig. 5b rei)resents the final close<l position of the switch- 
blade, the projections Bs beiiig separated by a deflnlte siiace. No matter how 
nmch arcing takes place at the projections B« the contact between the parts 
will always be good, for it is niade at some distance from the point at which 
the arc forms." 

The daims are as follows: 

"37. In an electromagnetically-actuated switcli, the combination of fixed and 
moving contacts, an aetuating-coil for said moving contact located in a con- 
(rol-eircuit indepeudent of the circuit controUed by said contacts, and a ré- 
silient mounting for one of said contacts so arranged that the said contacts 
wUl raake a wiping or sliding connection with one another and will tend to 
be forced apart when the moving contact is released. 

"3S. In an electromagnetically-actuated switch, the combination of a flxed 
terminal, a moving terminal, and a résilient connection between one of said 
terminais, and the support on which it is mounted, an actuating-soleneid for 
the support on which said moving terminal is mounted, said solenoid being lo- 
c;ited in a circuit indepeudent of the circuit in which said terminais are lo- 
cated, the two ternnnals being so constructed and arranged that as the sup- 
port carrying the moving terminal is moved to cause said terminais to en- 
gage, the resiliently-mounted terminal will l)e displaced in such a maiiner as 
to niake a sliding or wiping contact witli the other terminal." 

The éléments of the comhination of claim 37 are in an electromag- 
netically-actuated switch : 

First: Fixed and moving contacts. 

Second : An actuating-coil for said moving contact located in a 
control-circuit independent of the circuit controlled by said contacts. 

Third: A résilient mounting for one of said contacts so arranged 
that the said contacts will niake a wiping or sliding connection with 
one another and will tend to be forced apart when the moving contact 
is released. 



728 231 FKDERAL liEPOEÏBR 

The claims are substantially alike. In claim 38 the limitation regaixl- 
ing the spring mounting tending to force the switch opeii wheu tlu- 
moving contact is released is omitted. 

The prior art abounds in svvitches vvith one or both contacts résilient 
wh'ich make a wiping or sliding engagement. This is shown in th^ 
Du Shane patent, 312,985. Other prior switches show the feature of 
Case's patent of utilizing one part of a contact for arching and inter- 
rupting the carrent and the other for carrying on the work current 
continuously in the fully closed position of the switch. This is shown 
in Sibley's patent, No. 552,553, and in other patents. Still other prior 
patents show switches having an actuating coil or solenoid, as Whight- 
man No. 345.561. This appears from the testimony of Mr. Thomas 
at page 297 of the first record. 

If we were dealing with an ordinary machine where the parts and 
the motive power are plainly seen and understood, the task of the 
court would be simple enough. But we are dealing hère with an 
esoteric impondérable force which is unseen and about which compar- 
atively little is known. Confining the claims in controversy to the 
exact thing shown and the resuit attained, we are unable to discover 
any patentable advance over the prior art. The patent must be con- 
strued in the light of the language actually employed. We are not con- 
cerned with what the patentée might hâve said or should hâve said but 
what he actually did say. If the claims Z7 and 38 are given a construc- 
tion broad enough to include the défendantes switches the complainant 
will encounter the danger of having his claims held invalid by reason 
of the S]irague switches and several others of the prior art. If such a 
construction is given the claims of the Case patents, it will be difficult to 
sustain them in view of the Sibley, Whightman, Sprague and Du Shane 
switches. It is said that the Case switch is a "contractor." While many 
of the defendant's références show switches where small cvuTents are 
employed, the difficulty with this contention is that there is nothing in 
either claim involved limiting it to a contractor or any other size of 
switch. We agrée with the conclusion of the District Judge and deem 
it nnnecessary to add further to his opinion. 

The decrees are affirmed. 



G17AR ot ai T. FAir<:\rOT;NT ELECTRIC & MFn. CO. et al. 
(Circuit Court of Appeiils, Tliird Circuit. April 4, l'JlG. lieheariiig Denied 

May 5, 1916.) 
No. 2072. 

1. l'.^.TESTS <Sr=>:î28— Validity A^'D Infiîingenent— Connectob for Ei.kctrical 

COKDIÎCTOR.S. 

Tlio Williams r'atent, No. 831,815, f.or connector for electrical condiietors. 
wliile not of broad scope, was a stcp in advance in the art, which turned 
failnre into at least comparative sueeess, and discloses patentable inven- 
tion In tlio feature of hernietically sealing the Joint. Sucli élément was 
also within the orisrinal application fairly construed ; also }u:\d infringed. 

2. I'atents (g=>157(l) — CoxsTRUCTiox OF (Claims — "Hekmeticaj.t.y." 

The Word "herraetically," as used in a patent claiiu In describing the 
sealing of a joint, should be given Its popnlar nieaniirg, as describing a 

<Ê=3For other cases see same topie & KEY-NUMBBK In ail Key-Numbered Digests & Indexes 
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joint whieh is practically iniiiervious to air and moisture, and not conflned 
to a rigidly scientifie sensé. 

[Kd. Xote. — For other cases, see Patents, Cent. Dig. §§ 220, 2.'!0; Dec. 
Dig. <S=5l57(l).] 

3. Patents <©=5l72— Scope— Advantages Not Describeij or Ci.aimed. 

Tliat tiie spécification and claims of a ])ateut do not rofer to ail of the 
advanta.£;es of tlie Invention is not niaterial ; tlie patentée is entitled lo 
tlie l)enetit of sucli advantages, altliough lie may not hâve nietitioiied or 
known of ttiem. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 247; Dec. J)ig. 
<g=>172.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in equity by Harry B. Gear and Paul F. \Viniams, doing busi- 
ness as Gear & WiHiams, against the Fairmount Electric & Manufactur- 
ing Company and others. Decree for défendants, and complainants 
appeal. Reversed. 

For opinion below, see 225 Fed. 61. 

A. M. Belfield, of Chicago, III., for appellants. 
J. Bonsall Taylor and E. H. Fairbanks, both of Philadelphia, Fa., 
for appellees. 

Before BUFFINGTON, McPPIERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. [1] The patent in suit, No. 831,815, 
which was issued to Paul F". Williams in September, 1906, was ad- 
dressed to a problem that had only been imperfectly solved, namely, 
how to unité satisfactorily the ends of two electric conductors — for 
example, two cables, or a cable and an overhead conductor. A num- 
ber of inventors had been busy with the subject, and definite steps had 
been taken tovvards success. The state of the art in 1906 is fairly 
represented by the patents that are referred to in the opinion below 
(225 Fed. 61), and are relied on now by the appellees — Cobb, 396,543, 
issued in 1889; Eckert and Gregory, 442,575, issued in 1890; and Tail- 
leur, 593,442, issued in 1897. So far as appears, the first two of thèse 
devices did not go into use, and after a year's trial the Tailleur con- 
nection was discarded as ineffective. The principal trouble with them 
ail seems to bave been that the connection was imperfect, so that air 
and (especially) moisture were able to enter before long, and thus to 
cause short-circuiting between the conductor and its surrounding en- 
velope. As such an envelope is usually of lead, and as short-circuiting 
ahvays does harm, sometimes much harm, to the apparatus and other 
property, and may also endanger life, a connection that would elim- 
inate thèse périls as far as possible was evidently most désirable. The 
device now in question seems to hâve had much success in this direc- 
tion ; the évidence shows that severe tests hâve been applied to it 
with excellent results, while the opinion entertained of its merits by 
those familiar with the electric entrent under service conditions is 
sufficiently indicated by its extensive and rapidly growing use. It has 
come to hâve a name of its own, "pot-head," and several varieties are 
shown in the drawings. 

â=>ï"or other cases see sainp topic & KKY-NUMBER in ail Kcy-Numbered Dlgests & Indexes 
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In this suit we are concerned only with tlie form illustrated in Fig- 
ures 1 to 4, which will be explained by the following quotation from 
the spécification (in which the référence numbers are omitted) : 

"The principal objRct of tlie Invention is to proviclp a simple, practlcal, and 
effective connector or joint of the kind descrihed, nnd espeolally to dispense 
with the use of a solder wipe-jnint thereln. * * * 

"Referring flrst to Vig». 2, 3, and 4. the device shown comprises a casins 
and a cover or hood, fltted to the open toj) of th(> cnsins. Iwth made of insnlat- 
ing material — such, for example, a.s porcelain. A vahh'. is extended up tlirough 
an aperture in the bottom of tlie casins and pr()\ido(l with a terminal, which 
Is conveniently in the form of a inetallic spindle provided with a soeket adapt- 
ed to recelve the end of the conductor of the cable, iuid also provided with a 
larger outwardly-faclng soeket. This terminal is also provided with a latcrally- 
projecting tlange to hold its center within the casing, the sidc iwrtlons of this 
flange being eut away. This ternnnal is secured to the ciilile conductor, prefer- 
ably by soldering such a conductor in the soeket provided for it. 

"The space between the oable and its terminal anil the iuterior walls of the 
casing is fiUed with minerallac or other suitabie iiisnlating material. The hood 
is provided with another ternnnal (.•on\-eniently in the form of a plug, having 
a split end, adai>ted to (it in the soeket of the terminal. The tenninal is se- 
<-ured to the end of a condwtor. to which the cable is to be connected. As a con- 
venient arrangement the terminal is provided with a soeket adapted to receive 
the conductor, and the jatter is soldered thei'eln. The aperture la the top 
of the hood to receive the terminal is also tilled with insulating material — 
such, for example, as minerallac. 

"In using the device the cable is flrst inserted through the lower end of the 
casing and pushed up through the same. so that its conductor projects from 
its open end, so as to be accessible, and then the terminal is soldered to the 
conductor. The cable with its terminal is then pushed back into the casing, 
and minerallac or other insulating material is poured into the cavity thereof, 
until it tills or sulistantially fills the same, such material passing down below 
the flange by reason of the cut-away portions thereof. The terminal is then 
secured to the conductor and the split end thereof secured to said terminal, 
whereupon the cover is placed upon the top of the casing and the split plug 
pushed into the soclîct, thereby Connecting the cable with the conductor or 
other cable. Thus it will be seen that the necessity of a wipe-joint in forming 
a t(;rniinal or connection for the cable Is avoided, and at the same time the 
cable can be disconnected from its connection by merely removing the cover. 

"In using the device it may be used as shown in Pig. 1, in which is illustrat- 
iHl a pôle or twst, along the slde of which extends a pipe, coutaining the ca- 
ble: the upper end of the latter being provided with the terminal embodying 
my invention, which for convenience is fastened by a band, attaehed to a block 
on the i!ole. The iiole is shown provided with a pair of insulators, to which la 
connected the overhcad conductor, which is extended to and through the same 
and connected with the cable. In disconnecting the cable the cover, If remov- 
rd. wil! hang as shown in dotted Unes in Fig. 1. In Fig. 3 is shown the device 
with the cover partly removed, showing how its separaWe terminais beconie 
disconnected f.i'om one another." 

The olaims are as follows : 

"1. A device of the class specified, coniprisiug a pair of separable members 
cnmposed of insulating material, said members recelving and conflning the 
ends of the conductors to be connected, means for Connecting said conductors, 
and insulating material hermetically sealing the conflned endsi of the oondtic- 
tors and the Connecting means therefor within said separable members. 

"2. A device of the class specified, comprising a pair of separable members 
both made of Insulating material and provided with means for engaging and 
forming a tight joint with one another, means whereby the ends of the con- 
ductors within said members can be connected with one another, and insulat- 
ing cernent filling said members and hermetically sealing the conductors and 
connectinig means therein. 
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"3. A devioe o£ the class specifled, couiprisiug an iusulatiiig sleeve adapted 
to receive the cable end, said sleeve belng made of insulatlng materlal, a 
top also luade of Insulatlng material and adapted to fit over the end of said 
sleei'e, Connecting devices applied to the ends of the cable and of the con- 
ductor. and insulatlng eeinent substantially filling said sleeve and liermetieally 
sealing the ends of the çuble and the Connecting device therefor. 

"A. A device of the class specifled, comi>rising an insulatlng sleeve adapted 
to receive tlie cable end, said sleeve being made of insulatlng materlal, a top 
also made of insulatlng material and adapted to lit over the end of said sleeve, 
«•onnecting devices upiilied to the ends of the cable and of the conduetor, In- 
>^ulatlng cernent substantially fllling said sleeve and hermetically sealing the 
ends of the cable and the Connecting device therefor, the top being provided 
^vith a ehamber contaiuing a eonnecting device for a conduetor, wliich cham- 
ber opens outwardly and receives the conduetor, and insulatlng cément fllling 
said ehamber and hermetically sealing the end of the conduetor and the Con- 
necting device therefor. 

"5. A device of the class specifled, comprlsing an insulatlng sleeve for the 
ond of the cable, a comiecting device to be applied to the end of the cable, 
<!omi)rising a pair of opposltely open soekets and a disk portion, insulatlng 
1,-ement filling said sleeve and hermetically sealing the end of the cable and 
.said Connecting device therein, a top iiaving a socket adapted to fit over the 
end of the insniating sleeve, a Connecting device consisting of a plug adapted 
to tit in the socket of said other Connecting device, a ehamber in the end of 
the top, said chamliei- containing the end of the Connecting device of the top, 
and insniating cément tilling said ehamber and hermetically sealing the end 
of tlie conduetor and Connecting device therein." 

We may say at once that we agrée with the District Court in seeing 
nothing novel in this patent except the élément of hermetically sealing. 
This, however, is the vital point; and, while the patent must be re- 
garded as narrow in scope, we think it belongs to that class in which 
a small, but inventive, step has been sufficient to turn failure into at 
least comparative success. But we are unable to agrée that the élément 
of hermetically sealing was new matter introduced without the sanc- 
tion of an oath during the progress of the application. On the con- 
Irary, although the spécification (which has net been changed in any 
particular) did not use thèse vvords, we think its description of the 
device always implied the fact signified by the phrase, and we hâve 
no difficulty in finding this élément referred to in several claims of 
the first two sets, although not in so definite a form as appears in the 
third and final set. 

[2] In our opinion the situation in the Patent Office was such as 
we continually find. An inventor tries to cover as much ground as 
possible ; the examiner tries to confine him within the précise area 
in the art still unoccupied ; and the resuit of the struggle is that, after 
varions turns of ])hrase bave been employed in an effort to reach a 
compromise, the claims at last émerge in their final form. Seymour 
V. Osborne, 78 U. S. (11 Wall.) 544, 20 h. Ed. 33 ; De La Vergne Co. 
V. Featherstone, 147 U. S. 229, 13 Sup. Ct. 283, 37 L. Ed. 138; Hobbs 
V. Beach, 180 U. S. 395, 21 Sup. Ct. 409, 45 L. Ed. 586. "Hermetical- 
ly" sealing evidently bears its popular meaning — that is to say, such a 
sealing as makes the joint impervious, or practically impervious, to 
air and moisture — and the phrase should not be confined to a rigidly 
scientific sensé. It seems clear to us that the Williams pot-head does 
accomplish this degree of sealing, and that the patentée taught the 
art how to make the necessary structure. The heart of his invention 
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appears to be such an arrangement of parts as will furnish a casmg 
composed of a sleeve or hollow cylinder and a cap fitting over it, both 
made of insulating material ; thèse two parts being capable of easy 
séparation by hand, and the interior of cach being so fashioned and 
arranged that when insulating material is poured in it will fill the 
cavity, and will thus surround the conductor and the Connecting means 
completely and will exclude the air and the moisture from the joint. 

[3] It is true that the spécification and the claims do not refer to 
ail the advantages that seem to accompany the device, but this is not 
material. If a spécification or a claim be suf^cient in itself, it need not 
be all-embracing. It will still be good as far as it goes; and, if it 
does not go as far as it might hâve gone, that is the inventor's aiïair. 
The évidence before us seems to prove satisfactorily that one ad- 
vantage of the Williams device is the facility it affords for narrowing 
the area of search whenever "trouble" occurs in an electric circuit ; and 
another advantage is the more effective protection it afïords to men 
busy with repair or inspection. It is readily installed, is harmless if 
accidentally touched, and can be easily and safely connected and dis- 
connected without the use of tools. The inventer is entitled to reap 
the benefits of thèse advantages, although he may not hâve men- 
tioned them, or even known of them, provided they come to light in 
operating the device actually described and claimed. The présent 
invention may be narrovv — an improvement, rather than a primary 
thought — but the presumption of validity exists, and the record is 
unusually bare of évidence to attack it. At the best, the défendants 
bave donc nO' more than raise a doubt concerning the existence of in- 
ventive quality, and we think the scale is turned in favor of the pat- 
ent by the undisputed évidence in référence to its merits and extensive 
use. 

We shall not prolong the discussion, except to say that infringe- 
ment bas not been successfully disproved. The District Court had 
no occasion to consider the subject, and we shall only add that, when 
the two devices are examined side by side, the need for argument dis- 
appears. The inf ringement is contributory, but the évidence discloses 
ail the éléments of such an infringement. 

The decree is reversed, with instructions to enter a new decree in 
accordance with this opinion. 



KARL KIEFEE MACH. CO. V. UNIONWEKKE, A. G. 73.'{ 

KARL KIEPER MACH. CO. et al. v. UNIONWKRKE, A. G. 

SAME V. HEYMAX. 

(Circuit Court of Appeals, Second Circuit, February 15, 1910.) 

Nos. 168, 169. 

1. Patents <S=3328 — Validity and Infrinciement — Filtek Phep-Packing 

Machine. 

Tlie Kiefer reissue patent, Xo. 12,455 (original No. 797,122), for a 
filter pulp-packing macliine for pressing filter cake for l)eer filters, held 
valid, but not infringed. 

2. Patents <S=j32S — Validity and Infringement — Béer Filter. 

Tlie Kiefer patent, No. 99.3,780, l'or a filter for straining béer, etc., 
clairu 1, is valid, but, in view of the prier art, must be strictly construed. 
and, as so construed, held not infriiiged. 

3. Patents <S=332S — Inve>'tion — Béer Filter. 

The Kiefer patents. Nos. l,015,.'i2G and 1,023,254, each for a filter, used 
in the brewery art, held void for lack of Invention. 

Appeals from the District Court of the United States for the South- 
ern EMstrict of New York. 

Suit in equity by the Karl Kiefer Machine Company and Karl Kiefer 
against Unionwerke, A. G., and against Nathan H. Heyman. Decrees 
for défendants, and complainants appeal. Affirmed. 

For opinion below, see 218 Fed. 847. 

Thèse causes come hère upon appeal from decrees dismissing bills for al- 
leged infrlngeuient of certain patents ; the one suit is against manufacturer, 
the other against user. Four patents are involved: 

Reissue patent No. 12,455, issued February 20, 1906, to Karl Kiefer, for a 
filter pulp-packing machine. 

Patent No. ï)93,780. issued May 30, 1011. to Karl Kiefer for a filter. 

Patent No. 1,015.320, issued January 23. 1913, to Karl Kiefer, for a filter. 

Patent No. 1,023,254, issued April l(i, 1012. to Karl Kiefer, for a filter. 

The suit against Heyman includes a s' pai-ate C!aus{? of action for repeal, 
under section 4918, Rev. St. U. S., of a patent. No. 1,029.915, issued June 18. 
1912, to Heyman as assignée of Bernno IJanziger. 

The filters are those used in the brewery art. Both suits were trled together 
in open court before Judge Sanborn, whose opinion will be found in 218 Fed. 
847. He very fully discussed the patents, tlie prior art, and the .structure of 
défendants; his opinion may be consulted for a présentation of the questions 
which hâve been argued hère. 

Henry D. Williams, of New York City, for appellants. 
Edmund Wetmore, of New York City, for appellees. 

Before LACOMBE, WARD, and RCXiERS, Circuit Judges. 

PER CURIAM. Upon the hearing we were inclined to the opin- 
ion that the District Judge had unduly limited the two claims of the 
first patent relied on, Nos. 9 and 10, that they should be taken at their 
face value, and that, thus construed, they covered, défendants' device. 
But more careful study of the patent bas induced the conclusion that 
they must be construed as he construed them, or they would not em- 
brace the invention set f orth in the spécification, and for which Kief er's 
patent was granted. 

<g=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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In his discussion of the third patent above enumerated, No. 1,015,- 
326, the District Judge erroneously assumed that Figure 3- of the 
drawings was not inserted imtil after renewal, July 13, 1911; it was 
inserted long prier thereto, September 20, 1907. Without that figure 
apparently certain channels in the compressing plates could not be 
inade out, and the court sustained the contention of défendant that the 
patent was void for lack of description, and because new matter was 
put into the renewal claims without any supplementary affidavit. This, 
however, was not the only ground on which he dismissed the bill as 
to this patent. Every one of the claims in issue (14, 15, 16, 17, 19, 
20, 21, 22, 23, 24, 25) spécifies as an élément of the claim that the 
■pulp forming the filter layer shall be compressed extraneously of the 
filter structure. It was quite natural for the patentée to insert thèse 
words in each of the claims, because in the final analysis the novelty 
of his device lies in the circumstance that the filter layers are made 
iby compression) whoUy outside of tlie filter, and not inside of the 
filter or in connection with any part (such as a plate) which belongs 
to the filter as an operative organized structure. We do not think 
this method of making filter layers is patentable, either as a machine 
or as a product. 

With this brief comment, we are satisfied to affirm the decrees on 
Ihe opinion of the District Judge. 

Decrees affirmed, with costs. 



PKIir.MAN V. STANDARD WEU:)ING CO. 

(Circuit Court of Appeals, Second Circuit. Feliruary 15, 1916. On Motion to 
Aniend Mandate, Marcli 7, 1.916.) 

No. 203. 

Pate.nts <S=3328 — Validity and Infbinoemknt — Wiieel. 

The Perlman patent. No. 1,052,270, for a wheel for automobiles, the 
spécial feature of which is a demountable rim, held not antieipated, valld, 
and infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Louis H. Perlman against the Standard Welding 
Company. Decree for complainant, and défendant appeals. Affirmed, 

For opinion below, see 231 Fed. 453. 

This cause comes hère upon appeal from a decree in favor of com- 
plainant. The suit is in equity for infringement of United States let- 
ters patent No. 1,052,270, granted to Fouis II. Perlman, February 4, 
1913, on application filed June 28, 1906, succeeding application filed 
May 21, 1906, for improvement in automobile wheels. Claims 8, 11, 
12, and 13 were held valid and infringed. Judge Hunt's opinion will 
be found in 231 Fed. 453. 

(S=:5Fûr other cases see same topic & KBÏ-NUMBER in ail Key-Nuinbered Digests & Indexes 
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J. B. Fay and Jno. F. Oberlin, both of Cleveland, Ohio, and Charles 
Neave, of New York City, for appel lant. 

Daniel J. Mooney, of New York City (E. M. Kitchin and Melville 
Ghurch, of Washington, D. C, of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The particular field in which the im- 
provement of Perlman finds its place is that concerned with what is 
known as the "demountable rim." The pneumatic tire is affixed to a 
métal rim, which can be slid on and off the métal rim which encircles 
the f elly of the wheel ; in the event of a blow-out the tire with its 
rim is removed and new tire with rim substituted in a brief space 
of time, leaving the longer opération of detaching the tire from its 
rim (and its replacement by a new one) to be performed, not on the 
road, but in the garage, when the run is over. The objects of inven- 
tion are stated to be "ready application of the demountable rim to and 
removal thereof from the fixed rim and felly, * * * the demount- 
able rim being constructed to facilitate the application and removal 
of a shoe (tire)." The patent and ail the questions involved are elab- 
orately and carefuUy discussed in the opinion of the District Judge 
(231 Fed. 453), there were many décisions in the Patent Office, and 
the patent was issued only after a décision of Court of Appeals of 
the District of Columbia. In re Perlman, 39 App. D. C. 447. Thèse 
opinions may be consulted for a detailed statement of the questions 
involved. 

The crucial question hère is the date when Perlman reduced to prac- 
tice the invention which he describes in his patent. The trial court 
found that the évidence showed beyond a reasonable doubt that the 
invention was conceived in 1903 and actually put to use on a car in 
1904. Judge Hunt heard the witnesses, for the cause was tried in 
open court. He had opportunity to weigh their testimony with such 
appréciation of their individual personal équations as présence at an 
examination alone can afiford. He witnessed with his own eyes the 
two important tests applied to the physical exhibits — to Exhibits 4, 
5, 6 (the plaintifif's wheel) and to Exhibit 65, one of the tools which 
plaintiff testified he used in its manufacture. Having heard the tes- 
timony of an expert that Exhibit 65 was too soft to eut steel, he saw 
a practical mechanic put it in a lathe and eut steel with it. Having 
heard the testimony of another expert that Exhibit 4 was a new wheel. 
because upon removal of a hub plate the wood showed bright, he saw 
another practical man, using a chemical préparation of his own, re- 
move not only the surface coat of paint, but also, one by one, three 
more successive coats beneath; the combined strata indicating an âge 
of several years, and disclosing finally the prime coat which had sunk 
into the wood. On the wood the judge also saw the traces of a trade- 
mark of the maker of the wheel which had been adopted early in 
1903. Under thèse circumstances, if we were in doubt as to the iden- 
tity of the tool and the âge of the wheel, we should hesitate to disturb 
the findings of the District Court; but from an examination of the 
testimony, as it is presented hère in cold type, we are as convinced as 
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Judge Hunt was that the tool is the one with which plaintiff eut the 
taper ed tips of his bolts, and that the vvheel (Exhibits 4, 5, 6) is the 
identical one he used on his cars in 1904. 

The estabhshment of this date accompUshes more than the removal 
of Vinet's French patent from the prior art ; it disposes of arguments 
hased on the history of Perlman's successive appHcations in the Patent 
Office. He and his counsel mistakenly supposed that he was a pi- 
oneer in invention of a demountable rim per se. In seeking to obtain 
a patent for that extremely broad invention, close attention was not 
at first given to the statement of the détails of structure, which em- 
bodied the real invention for which the patent finally issued. There- 
f ore, from time to time during his long struggle with the Patent Office, 
additions were made to spécifications and dravi^ings. If there were 
nothing except thèse additions and Vinet, there might be force in the 
argument that Perlman conveyed thèse suggestions from Vinet, not 
having theretofore conceived them himself. But when we bave the 
identical wheel made and used in 1904 before us, and see in its struc- 
ture the embodiraent of what the patent, as issued, describes, ail doubts 
as to what Perlman's original invention was, are resolved. 

We do not tbink it necessary to enter upon any further discussion 
of the case. Judge llunt's opinion is very full and sufficiently covers 
ail défenses ; we f ully concur in his reasoning and conclusions. 

Decree affirmed, with costs. 

On Motion to Amend Mandate. 

PER CURIAM. No reason is seen for changing the ordinary lan- 
guage of the mandate. We are not disposed to départ from the prac- 
tice stated in Edison IClectric Light Co. v. United States Electric Light- 
ing Co., 59 Fed. 501, 8 C. C. A. 200. 



DE MAYO COALING CO. v. MICHENER STOWAGE CO. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 145. 

1. Patents <S=»f>5 — Evidence of Invention — Commercial Success. 

Comnierdal suecess of a patented article Is not persuasive évidence 
of invention as to a daim which covers only a part of the patented 
devlce, and in the absence of évidence that such part Is what secured 
senerul acceptance or even contributed to such success. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § Ri); Dec. Dlg. 
<S=>;!5.] 
H. Patents i®=>::}2S — Vai.iuity and Infkingement — Apparatus fob Coaung 
Kiiii>g. 

The De Mayo patent, No. 797,364, for an apparatus for coaling shlps, 
clalui 7, the spécial feature of whicli conslsts of guy devices for malntaia- 
ing the relative positions of the ship and barge while coaling, if conceded 
invention, held not Infrlnged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

^:=oFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Digesta &, Indexes 
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Suit in equity by the De Mayo Coaling Company against the Mich- 
etier Stowage Company. Decree for complainant, and défendant ap- 
peals. Reversed. 

For opinion below, see 227 Fed. 895. 

This cause cornes hère upon appeal from a decree sustaining the 
validity of claim 7 of United States patent 797,364, granted August 
15, 1905, to Louis A. De Mayo, for improvements in apparatus for 
coahng vessels, and holding that défendant has infringed said claim. 
The opinion of Judge Augustus N. Hand will be found in (D. C.) 227 
Fed. 895. 

Charles S. Champion and Hillary C. Messimer, both of New York 
City, for appellant. 

George B. Holbert, of New York City (Nathan Cohen, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE,, Circuit Judge. [ 1 ] The District Judge evidently was 
largely influenced by the circumstance that patentee's apparatus was 
generally accepted and has had a great commercial success. Such a 
circumstance is frequently persuasive évidence of patentable nov- 
elty. In this concrète case, however, the weight of such évidence is 
much reduced because the single claim in controversy does not cover 
the whole of patentee's device, but only a part of it, and it cannot be 
ascertained from the évidence that that particular part is what 
secured gênerai acceptance. The case is very like the one we had 
before us in Doig v. Morgan Machine Company, 122 Fed. 460, 59 C. C. 
A. 616. In that case claims 5 and 6 were concerned with the adjust- 
ment of certain railways. We said : 

"If it be conceded * * * that ail prior box-nailing machines were fail- 
ures : that the machine of the patent was thei first practical and commercial- 
l.v successful one ; that It was accepted by the art, and has since monopollzed 
the fleld — nevertheless such évidence is not helpful to a solution of the ques- 
tion presented on thèse two claims. There is nothing to show that this minor 
improvement in one part of the machine contributed at ail to any such far- 
reaching results. Speaking of the prior state of the art concerning the adjust- 
nient of the way-plates, complainant's expert isi careful to 'emphasize the fact 
that this feeder way-plate construction is combined with other éléments insur- 
ing the proper delivery of the nails thereto, and the proper cutting out or cut- 
ting off of the nails into the chutes of the nail boxes. In other words. a nall- 
pan must be provided which wlU brlng the nails in séries to the way-plates of 
the feeder, suspended by their heads In proper position to be delivered to the 
nailways of the feeder, for, if the nailways of the feeder be not continuously 
and properly supplied with nails in proper position to be eonducted thereto, the 
machine will not operate properl.v. In other words, we are dealing hère with 
an entire organism, to wit, a feeding device for inevitably bringing the nails 
in proper supply to the chutes, so that the feeding mechanlsm and the naillng 
mechanlsm will operate in harmony.' Thèse two claims, however, do not in- 
clnde the nail supply box, nor the device.s for seeuring passage from that box 
to the nailways, nor the devices for cutting them out at the end of the nall- 
way.s and delivering them to the chutes, nor the nail chutes, nor the nalling 
mechanlsm. Of the 620 Unes of the spécification, barely 25 deal with the con- 
struction and opération of the nailways; and for aught that the record dis- 
closes the meritorious features of complainant's box-nalllng machine may lie 
wholly within the other parts of the eômpleted structure." 

231 F.— 47 
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[2] The De Mayo patent sets forth one prime and several minor 
objects of invention. 

1. The prime one is the means for distributing the coal (when it 
has been lifted) into the various bunker hatches. 

2. Another object is constructing the elevator proper, so that it will 
not spill coal, but deliver ail raised in the buckets. This is effected 
partly by the form and arrangement of the buckets — partly by a shield 
on the side of the elevator nearest to the ship. 

3. Another object is such arrangement of the delivery chute which 
leads to the coaling port that it may be readily adjusted to suit the 
lowering of the coal in the barge. 

4. Another object is to provide means for sustaining. the elevator 
proper "flexibly in position alongside of the ship, so that any movement 
of the barge from which the coal is taken will not destroy or rack any 
of the parts of the apparatus." 

As might be supposed, the record indicates that it was old to sus- 
pend the elevator from a davit, or boom, or what not on the ship by a 
tackle, and, as the coal level sank, to pay out on the tackle, so as to 
keep the bottom of the elevator on the coal. The improvements of the 
patent last referred to are the "flexible arrangements" for preventing 
racking of parts. 

The testimony shows that the whole apparatus is a useful one, an 
improvement on the old art, greatly facilitating the process of coaling 
a large ship with numerous bunkers, without loss, wastage, or dust. 
When this testimony is studied, however, it is apparent that the dis- 
tributor from the coal port to the several bunkers is a very important 
feature of the invention; it must be a great time-saver. So is the 
feature that by shape and arrangement of buckets, apron, and long 
shield any overflow will drop back into the barge and not be wasted. 
So, too, the "self-contained motor"; i. e., motor located on the frame 
itself to elevate the buckets is considered désirable. Such self-con- 
tained motors were old. 

Incidentally it may be noted that the distributor on the ship is an 
clément of claims 1, 2, 4, 5, 6, 11, and 12. The shield is an élément 
of claims 9 and 10. The détails of buckets and apron are éléments of 
claim 13. The location of the motor for raising the buckets on the 
frame is an élément of claims 3, 7, 8, 9, 10, and possibly 2 and 11. 

Such a combination of différent subimprovements constituting a 
single structure may hâve a great commercial success, and yet such 
success may not be persuasive évidence that some one of the subim- 
provements discloses patentable invention. The single claim relied on 
hère is No. 7, which reads : 

"7. In an apparatus for coaling sliips, the combination of a frame and ele- 
vating means tliereon, means for driving tlie elevating means, ttie driviqg 
means being mounted on the frame, means mounted on the ship and connected 
with the upper part of the frame to suspend the same from the sliip, and guy 
devices at each side of the frame said devices belng in connection with the 
frame and with the ship." 

A portion of Fig. 1 and Fig. la will sufficiently illustrate the de- 
vices which are features in claim 7: 
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It is manifest that an elevator suspended by a tackle from a davit 
would be likely to sway; even if its lower end rested on the coal or 
grain to be elevated. A perfectly obvious way of securing its lower 
end would be by guys, or tackles such as are shown at 12, 12 in Fig. 
la. Such guys form no part of claim 7. But, even if the lower end 
were secured by guys, there would be swaying of the upper end, 
induced partly by the opération of the buckets, partly by the motion 
of the water on which both barge and vessel rest. Such motion niight 
be lengthwise of the vessel ; it might also be to and from the ves- 
sel ; the upper end might even sway se far inward as to rest against the 
side of the vessel, which would interfère with the overturn of the buck- 
ets and deliver)' of the coal. Equally obvious would be the devising 
of means, more or less efficient, to remedy the difficulty. Surely any 
handy sailor man would know that the upper end might be kept off 
from the side of the ship by the use of some rigid, unyielding device, 
which would act as a boom does ; also that a lengthwise sway could 
be checked by guys or tackles near the top and leading fore and aft 
to the side of the ship. 

The spécifie method of booming and guying which De Mayo adopted 
is thus described in the patent: 

"Attaclied to each side of the frame on the corners adjacent to the ship are 
longitudinally extendlng rails Ik on which fit loosely sleeves. 1'). To thèse 
sleeves are pivoted ^y rods Id. Said rods hâve hooks 11 at tlieir opposite 
ends, and tliese hooks are adapted to be engaged with tlie rail or other con- 
venient part of the ship at each side of the elevator proper in the manner il- 
lustrated in Mgs. 1 and la." 

In this structure the rigid guy rods IG act as a boom to hold the 
upper end of the elevator ofï, so that it will not impinge on the side 
of the ship, but they are so arranged as to secure a give and take 
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action under pressure, so as to avoid racking of parts. As they are 
hooked to the ship's rail fore and aft of the elevator they also act as 
guys to hold against lengthwise swing. The device seems to be a 
simple one, and it is not shown to disclose patentable invention by tes- 
timony as to the great commercial success of the whole structure 
which makes up the De Mayo elevator. Certainly the increased dis- 
patch with which the coaling of ships is effected — a matter made most 
of in the testimony — is accomplished by the ingeniously devised distrib- 
utor (36, 37, 38, 39) which promptly and automatically conveys the 
coal received at the coaling port to the severa! bunker hatches. This 
case, as was said before, closely resembles the Doig Case in that re- 
spect; out of upwards of 300 lines in the spécification only 16 are de- 
voted to thèse "guy arms" ; out of 13 claims they are made an élément 
in 3 only. 

Nevertheless for the purposes of this appeal this spécifie device may 
he considered patentable. The two foUowing figures disclose defend- 
ant's method of suspending its elevator and counteracting the tend- 
ency of its upper end to sway: 
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The elevator is suspended by a tackie C and two guys CC ; further 
guys against swaying lengthvvise of the ship are shown at EE. B is 
a rigid projection or knuckle from the inner side of the frame, which 
acts as a boom and effectively prevents the upper end of the elevator 
from itself inipinging on the , side of the ship. Movements of the 
barge caused by disturbance of the water may cause this upper end 
to swing off from the ship, but as it cornes back the knuckle alone 
will strike the ship's side, quite possibly sometimes with a hard rap 
which might be likely to rack the parts, a resuit avoided by De Mayo's 
guy arms, with their give and take action. The two sets of guy ropes 
C E check swing lengthwise of the ship ; the suspending tackie will, 
of course, prevent the upper end from tilting over too far, as would 
De Mayo's suspending tackie IJ. But this is just the simple set of de- 
vices, which as was pointed out above, would naturally occur to any 
one accustomed to handling weights by the use of tackles. It would 
be, not a reasonable but an unreasonable application of the doctrine 
of équivalents which would stretch the claim covering the patentee's 
spécifie structure to embrace the cruder use of well known devices 
which would be perfectly obvious to any one seeking to secure the up- 
per end of a suspended elevator from swaying. 

The decree is reversed, with costs. 



VOOiaiEES HTTRREK MFCx. CO. v. JliafPOXXETJ. et al. 

(Circuit Court of .\ppeals, Third Circuit. Aprll 4, 1916. Keliearnig Denled 

Aprll 14, 1916.) 

No. 2075. 

Patents <S=3.'i28 — I ni inNdEMEN r — Pneumatio Tire. 

The MacDojHiell patent, Xo. !i.Sl,208, for a laieumatic tire which Is ren- 
dered self-liealiiig in case of pimcture by itieaus of a stay strip secured 
to the tread portion aud whicU is noiistrctc-hable in a direction trans- 
versely of tlie tin», tlius holdiuLC it in a state of compression, but is capable 
of stretchlng in a direction loiiKltudinully of rhe tire, uuikes the trans- 
versely nonstretebable ipiality of the t-Uiy strip an es-sential élément. As 
so coustrued, held not Infrni.i^ed. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstab, Judge. 

Suit in equity by James MacDonnell and others against the Voorhees 
Rubber Manufacturing Company. Decree for complainants, and de- 
fendant appeals. Reversed. 

For opinion below, see 227 Fed. 898. 

Edwin J. Prindle, Arthur Wright, and Prindle, Wright, & Small, ail 
of New York City, for appellant. 

R. W. France and Duell, Warfield & Duell, ail of New York City, 
for appellees. 

Before BUFFINGTON, McPHERSON, and WOODEEY, Circuit 
Judges. 

<S=5For other cases see same topic & KBY-NUMBEU iu ail Key-Numbered Digests & Indexe» 
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BUFFINGTON, Circuit Judge. In this case James MacDonnell 
and others, owners of patent No. 981,208, granted to him January 10, 
1911, for a pneumatic tire, charged the Voorhees Rubber Manufae- 
turing Company with infringement of the second and fourth claims 
thereof. On final hearing the court below, in an opinion reported in 
227 Fed. 898, held the patent valid and the claims infringed. From 
a decree so adjudging, the défendant toolc this appcal. 

The patent in question concerns the self-healing of a punctured 
tire. The spécification recites that tliis liad been heretofore attempted, 
viz. : 

"It has liereloforo been proposée! to make a pneumatic tire witli a tread 
portion tlilckened and niade of riii)l)er wliicli ia lield iinder compression, so 
riiat if tlie tire is pnnetnred tlie liole will lie immediately sealed up as soon 
as tlie pnneturinj; body is withdrawn." 

It recited that in so doing nonstretchable stay strips had been u!;ed 
to cause the desired rubber compression, viz. : 

"This eonstructiou lias been secitred by molding tlie tire tread in a nonnally 
(Icpressed position and securini? lirmly to tlie exterioi- of the rubber body a 
stay strip of canvas or similar material. so that wlien tlie tire is Inflated the 
rioristretchins qii-aUtirs of the stay strip vill cause the ruhher to he com- 
lircssed." 

It then States that in thèse efforts the stay strips hâve been inelastic 
botli transversely and longitudinally, viz. : 

"So far as I am aware, in ail prier atteinpts to uialve a tire of tbis type 
the stay strip or backing has been inelastic, botli transversely and longitud- 
inally." 

MacDonnell then states that this inelasticity transversely is essen- 
tial, and that the change he suggests is to retain the transverse inelas- 
ticity, but to substitute longitudinal elasticity for prior inelasticity, viz. : 

"My présent Invention is in the nature of an Improvement on tires of this 
class and aiuis to provide a construction vrhereiu when the tire is intiated 
the tread portion thereof is held against stretching in a transverse direction, 
tliereby securing the desired compression of tlie rublier, while at the sanie 
time said tread portion can expaud or stretcli longitudinally to permit the 
tire to assume its Inflated sliape witliout sub.iectinig t!ie portion of tlie tire 
opposite the tread to any appréciable longitudinal compression. I aceoniplish 
iiiy tiesired object by making the stay strip of sucU a cliaraeter that it is in- 
capable of strctchinp traiisvcrselu, but is on the otlier hand capable of stretch- 
ing in a direction kmgitutlinaliy of tlie tire." 

It will thus be seen that the invention vi'hich MacDonnell disclosed 
embodied two f eatures : First, an inelastic, nonstretching, transverse 
stay strip variously described as the "nonstretching qualities of the 
stay strip," "inelastic quality in a direction transversely of the tire is 
essential," "held against stretching in a transverse direction," and "in- 
capable of stretching transversely" ; and second, as contrasted with 
this nonstretchable transverse stay strip, an elastic, stretchable longi- 
tudinal stay strip, described as "on the other hand capable of stretch- 
ing in a direction longitudinally of the tire." Thèse two features thus 
described in the spécification are carried into claim 2 hère in issue, vir. : 

"A pneumatic tire of rubber havlng tlie material of its tread portion in a 
liiglily-eompresseU state lu a direction transversely of the tire, and a stay 
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strlp firinly secured to the outslde of the tread portion, whieh stay strip is 
nonstretchahle in a direction transversely of the tire, but is capable of stretch- 
ins in a direction longitudiually of the tire." 

It will thus be seen tliat MacDonnell's real disclosure was of a stay 
strip transversely nonstretchable and longitudinally stretchable and 
that thèse disclosed and described éléments were carried into his daims. 
But his spécification did not stop, as indeed it could not, with the mère 
announcement of a principle, for, as said in U. S. v. Bliss Co., 224 
Fed. 325, _ C. C. A. : 

"A principle is not the subject of a patent except throngh the instrumentali- 
ties by which the principle is cai'ried ont." 

In ptirsuance, therefore, of the statutory requirement that his spécifi- 
cation shall contain a vvritten description of his discovery "and of 
the manner and process of making, constructing, * * * and using 
it, in such full, clear, * * * and exact terms as to enable any person 
skilled in the art * * * ^q make * * * ^^d use the same" 
(Comp. St. 1913, § 9432), MacDonnell showed two stay strips which 
embodied his invention. While stating that his invention was "not lim- 
ited to the construction herein illustrated," it will be noted that the 
two stay strips disclosed are alleged to hâve the two features of non- 
stretching transversely and stretching longitudinally, which was ail 
the patent disclosed and which were claimed éléments. It will also be 
noted that the means by which nonstretching of the stay strip trans- 
versely is efifected is specifically set forth in the spécification. In that 
regard MacDonnell says : 

•'The rubber tire has applled and flrmly secured thereto a backing or stay 
strip 5 which has spécial characteristics as herelnafter described. * * * 
The stay strip 5 is so niade that it is incapable of stretchinp transversely of 
the tire, but is capable of stretching in a direction lonigltudlnally of the tire. 
Since the stay strip eannot stretch in a direction transversely of the tire, it 
will be readily apparent that when the tire is inflated, as showii in Flg. 2, 
the rubber forming the thickened tread portion of the tire will be put under 
considérable compression due to the fact that the outer face of the rubber is 
not permltted to expand because of the présence of the stay strip." 

He then proceeds to show in détail how such transversely non- 
stretchable stay strips can be made in the bias form, viz. : 

"The stay strip, having the capacity of stretching longitudinally while ieing 
incapable of stretching transverselif, may be made in a variety of ways. One 
way of thus making the stay strip is to eut it on the bias ; that is, to so form 
the stay strip that the warp and weft threads extend diagonally across the 
width of the strip, as seen in Figs. 3 and 4. Where this construction is em- 
ploi/ed, the stay strip is capable of stretching longitudinally as required to 
aceommodate the increasing clrcumferential length of the tire as It is inflated, 
and such longitudinal stretching results in tending to draw the edges S of the 
stay strip together, as will be obvious. This tendency not only counteracts 
any tendency of the strip to stretch transversely, and thus makes the stay 
strip inelastic transversely, but also tends to actually decrease the width of 
the stay strip and thus augments the compression under which the rubber 
forming the tread portion 4 is placed." 

And he then shows the use of the slit form, viz. : 

"In Figs. 5 and 6 I hâve shown another embodiment of my Invention, where- 
In the stay strlp is provided \\'ith slits through its central portion to permit 
of the necessary longitudinal stretching of the portion which overlies the tread 
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of the tire. In tliis case the warp threiids extend loiisitiidintilly of tlie st1(i>i 
strip and the wvft thrcads cœtend transvcrscl]/ tJiercof, but the slits 20 formed 
in the stay stiip permit tlie iieeessary elongation thereof at the tread portion 
of the tire." 

In conclusion he sums up his whole disclosure as f ollows : 

"From the above it will be seen tliat uiy invention comprehends the u."e of a 
«tay strip for seenrinfî the de.sired eonipression of tlie tread portion of tlie 
tire, i'.-hich siap utrip is incapahle of sirctchuif) tranurerisoly, but whieli is caiiu- 
ble of stretching longitudinally to permit of tlie naturul inflation of the tire." 

From the above it will be seen that MacDonnell's disclosure was of 
a transversely nonstretchable stay strip and that this feature was made 
a claim élément. Such being the case, it necessarily follows that any 
tire whose stay strip is stretchable, and which, when in use, is extended, 
is at variance with his disclosure and does not infringe his claim. The 
proofs and démonstrations in court make it clear that the defendant's 
stay strip does, when inflated, stretch transversely a material distance. 
It follows, therefore, that defendant's stay strip does not embody the 
very feature which MacDonnell disclosed and claimed. 

The decree below must therefore be reversed, and the biU dismissed, 
on the ground of noninfringement. 



ELEVATOR SÎTI'I'I.Y & REPAIR 00. v. NEW & BEAVER ARCADE CO. 

et al. 

(Circuit Court of Appeals, Second Circuit. February 15, 191C.) 

No. 139. 

1. Patents <E=5.'!2S — Valiuity and iKFBiNGEjresT — Elevatob .Signaling Ap- 

PARATUS. 

The l'ayne patent, No. 1,108,782, for electric signaling deviee for ele- 
vators, covers only iniprovenients on tlie prier art, and the clainis must be 
strictiy limitert t<> the devices described and sliowii. Claim 3, as so lim- 
ited, licld not infringed. 

2. Patents <2=>-'!2S — Tnfrixgejien'I' — IVtjîvator Signaling Apparatus. 

The Andren jiatent. No. I.IOO.OSO, for an elevator signaling apparatus, 
held uot infringed. 

Appeal from the District Court of the United States, for the South- 
ern District of New York. 

Suit in equity by the Elevator Supply & Repair Company against 
the New & Beaver Arcade Company and Franz A, Boedtcher. Decree 
for défendants, and complainant appeals. Affirmed. 

On appeal from a decree dismissing the bill alleging the infringe- 
ment of the Payne and Andren patents, owned by the complainant. No 
opinion was delivered in the court below. 

Newell & Neal, of New York City (Emerson R. Newell, of New 
York City, of counsel) for appellant. 

James H. Griffin, of New York City, for appellees. 

Before LACOM BE, COXE, and WARD, Circuit Judges. 

igs^For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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COXE, Circuit Judge. The Payne and Andren patents in controver- 
sy are owned by the complainant. They relate to signal apparatus for 
elevators. The alleged inf ringing devices were installed by the défend- 
ant Roedtcher in the eievator System in the New & Beaver Arcade 
BnildifiÇ, New York. Claim 3 of the Payne patent and claims 1, 3, 
4, 5, 10, 12, 14, 15, 18 and 19 of the Andren patent are involved. 

i I i 'i'he Payne patent No. 1,108,782 relates to the same subject-mat- 
ter covered by the earlier patents granted to McLean and to Payne him- 
self. It is at best only an improvement over what is disclosed in the 
prior patents. McLean has a single door switch with two circuits 
passing through it; Payne has dispensed with one of thèse circuits 
and utilizes a single circuit for controlling the up and down restoring 
magnets which was the niethod employed by many of the prior art 
conimutator Systems. The patent in suit embodies only minor changes 
over the prior patent to Payne No. 756,275, viz., the manually operated 
door switches which were old and are shown in the McLean patent 
No. 728,409. 

The Payne patent contains 43 claims, but one only — claim 3 — is in- 
volved ; it is as f ollows : 

".". In an eievator Kisinalinf; aii])nratus in comlilnation, a car, electricall.y- 
operated si.gnaling nieaiis, means t'or operating tlie same oomprisins an uj) 
and a down paFsen2er's-l)utton at a floor and nioclui.nism corresijonding to and 
set bv ea.ch biittou, an electvicall.v-controlled l'cstorins means for eacli passen- 
ger's-lmtton-set mecliaiiism, a single nornjaily npen switch controllable by the 
car-operator, and a circnit-shifting switch serving to connect said single nor- 
mally-open switcli with said restoring means alternately." 

We hâve hère a combination containing the following éléments : 

1. A car; 

2. Electrically-operated signaling means ; 

3. Means for operating the same comprising an up and a down pas- 
senger's-button at a floor ; 

4. Mechanism corresponding to and set by each button ; 

5. An electrically-controlled restoring means for each passenger's- 
button-set mechanism ; 

6. A single normally open switch controllable by the car operator; 

7. A circuit-shifting switch serving to connect said single normally- 
open switch with said restoring means alternately. 

It is not pretended that this combination produced any broadly new 
results or in any way revolutionized the art. The patentée distinctly 
says that his object ~is "to improve upon constructions heretofore used, 
and particularly to improve upon the construction set forth in my prior 
patent." 

In other words, the patent is intended to cover the improvements 
which the patentée contends he has contributed to an art which was 
occupied by many skillful and ingénions electricians. So far as the 
patent in suit is concerned, Payne cannot be considered as a pioneer, 
but only an improver upon existing structures and methods. Claim 3, 
if sustained, must be limited, in view of the prior patents to Payne and 
McLean, to the structures having the éléments enumerated above. 
There is no room for the application of the doctrine of équivalents. 
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One of the features of the plaintiff's System is "a maintaining circuit" 
which the défendant does not use; neither does it use the "single 
nornially open switch" ; it employs two switches. It does not employ 
the Payne maintaining circuit or the fourth or seventh élément of 
the combination, as stated above. 

[2] But little need be said regarding the Andren patent. During the 
trial the counsel for the complainant f rankly stated as follows : 

"We are perfectly free to admit that prlor art patents, prior to Payne and 
Andren lias commutators ; commutator apparatus to set and restore signais. 
That Is old. We ail know that. 

•'The Court: That is a sélective ai)paratus? 

"Mr. Newell: Yes, sir; sélective for settlng and sélective for restoring." 

The first claim is as follows : 

"In an elevator car slffnaliug apparatus, the combination of a slgnaling dé- 
viée, means for autoniatically and selectively restoring the signal, and a cen- 
trlfugal governor opei-ated by the car and controlling said restoring means." 

It is unnecessary to recite them ail. Ail of thèse claim s hâve as an 
élément, in spmewhat differing language, automatic means for selec- 
tively restoring the signais. Claim 14 has an élément, "a switch con- 
trollable by the operator of the car,'" which the défendant does not 
hâve. We think the court properly construed the words "governed by 
the stopping of the car," etc., as not applicable to the defendant's Sys- 
tem. 

We are of the opinion that thèse causes were correctly decided and 
that the decrees should be affirmed. 



KLATIDKH WIOLDON DYIOING ilAClI. CO. v. GTLES et al. 

(District Court, N. D. New York. Mareh 29, 191G.) 

1. Patkxts cg=3:y,S— Validity and I^^FEINGEME^•T— Yakn Dyetxg Machine. 

The Weldon pat(>nt. No. 650,906, for a yarn dyelng machine, diselose^; 
Invention and is valid, but in view of the jyrior art is entitled to only a. 
limited raii^e of «Miuivalents. As so liniited. it is not infrlnged by the 
machine of the (îiles patent. No. 1,14G,:J24, which, wlille also an imjirove- 
nient on the prior art and producing the same resuit, does so by a différent 
combination of old éléments, some of which are neither the éléments of 
the Weldon nîuchine nor their équivalents. 

2. Patents iS=>22— Infkingement— "EQrivAi.ENï" Pat!X,s. 

To be équivalents, two éléments found in différent machines or devic*>s 
In the same art must not only perform tlie same function in the respective 
combinations, but niust perform that function iu substnntially the same 
mannor. 

[lOd. Note, — B'or other cases, see Putcuts, Cent. I>ig, § 24; Dec. Dig. ©=> 
22. 

i'or other delinitions, see Words and Phrases, First and Second Séries, 
ïlquivalent.] 

In Equity. Suit by the Klauder-Weldon Dyeing Machine Company 
against John H. Giles and the John II. Giles Dyeing Machine Com- 
pany. On final hearing. Decree for défendants. 

See, also, 224 Fed. 515 ; 223 Fed. 512 , C. C. A, -—^ 

^z:sVoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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This is a suit in equity to restrain alleged infringement of Weldon 
patent No. 659,906, for improvements in yarn dyeing machines, and 
for an accounting. Claim 1 is in issue. 

Duell, Warfield & Duell, of New York City, for complainant. 
A. D. Salinger, of Boston, Mass., for défendants. 

RAY, District Judge. Tlie patent in suit, United States letters pat- 
ent No. 659,906, was issued October 16, 1900, to Léonard Weldon, for 
improvements in yarn dyeing machines, and is now owned by the com- 
plainant. 

There was a contest in the Suprême Court of the state of New York 
over this ownership, which was made by the présent défendant; but, 
beaten in that litigation, it is now contended that the invention and 
letters patent are worthless. The défendants having devised and con- 
structed a competing machine, with some différences in construction 
and improved somewhat, but one acting on the same gênerai principles 
to produce precisely the same resuit or accomplish the same object, 
now contend they do not infringe. The plaintiff and its predecessors 
hâve been in business in the same plant at Amsterdam, N. Y., for some 
30 years, and from early in 1908 to the spring of 1913 the défendant 
John H. Giles was the vice président and gênerai manager and direc- 
tor of, and a stockholder in, the plaintiff corporation. Some 50 per 
cent, or more of its business has been in the machines in suit, and 
about 70 to 75 per cent, of ail the dyeing machines in use in the United 
States has been of the complainant's production. This patent has been 
acquiesced in by the gênerai public and by the défendant Giles until 
he severed his connection with the complainant. 

Soon after this suit was commenced, on motion of complainant, this 
court granted a preliminary injunction, its issue and opération being 
suspended pending appeal, but on appeal the order granting the injunc- 
tion was reversed. Judge Lacombe, writing the opinion of the Circuit 
Court of Appeals (Klauder-Weldon Dyeing Mach. Co. v. Giles et al., 
228 Fed. 512 C. C. A. ), held that on the record presented in- 
fringement was not shown. The complainant contends it has now 
made and presented a record showing infringement. 

[ 1 ] The claim in issue of the patent in suit reads as f ollows : 

"1. In a rotary dyeing machine, the combination with the dye tub, of a pair 
of wheels moimted on a shaft to turn in bearings on the dye tub, an outer and 
inner circular séries of sticks to hold the skeins, the inner séries of sticks 
having bearings for their ends in revoluable adjustable parts, a lever con- 
nected with each of the parts to revolve the same, a boit on the lever, and a 
rack to engage the boit secured upon each of the wheels, as set forth." 

The complainant contends that ail the éléments of this daim are 
présent in défendants' device. The défendants claim their device does 
not hâve "a lever connected with each of the parts to revolve the same, 
a boit on the lever, and a rack to engage the boit secured upon each of 
the wheels, as set forth." 

Two large wheels or rings are, at ? considérable distance from each 
other, mounted on a single axle or shaft and revolve with it. In the 
rim at the p^riphery of each ring or wheel are sockets which receive 
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"sticks" or bars of wood extending from tlie one to tlie other and thèse 
"sticks" hold one end of the skeins of yarn. Movably attached to 
each of thèse two large wheels or rings is a smaller ring or wheel pro- 
vided with sockcts which receive other bars of wood or "sticks" ex- 
tending from the one to the other and receiving the other end of the 
skein of yarn. There is a tub of dye on which the shaft is mounted 
in suitable bearings into which the wheels or rings pass as they turn 
carrying the yarn to be dyed. By suitable appliances and by partially 
turning thèse smaller rings or wheels the tension on the skein is 
varied. In complainant's device this partial turning of thèse smaller 
wheels or rings on the larger ones is effected by means of a le-z.'cr "con- 
nected with each of the parts to revolve the same, a boit on the lever, 
and a rack to engage the boit secured upon each of the wheels." Thèse 
large rings or wheels hâve arms or spokes similar to the ordinary 
wagon wheel, only a lesser number, and the "lever" shown in the pat- 
ent in suit is pivoted at its lower end on a bar of wood or iron extend- 
ing from one spoke or arm to another, and at a distance above its 
pivoted end is attached to the smaller ring or wheel, so as to move the 
same when the lever is operated. The rack is a toothed pièce of curved 
iron, the curve corresponding with that of the periphery of the wdieel, 
also attached to the same spokes or arms of the large wheel, but at a 
considérable distance above the bar before mentioned. This lever can 
be swung or moved on its pivot from and towards each of the two 
spokes or arms mentioned, and when so moved it of course carries the 
smaller ring or wheel with it back and forth. If, now, we provide 
this lever with means for engaging the toothed rack, we bave locking 
means, so that the "sticks" connected with the smaller wheels are held 
in position. This locking means consists of "a boit on the lever," 
which may be moved up and down ; that is, into and out of engage- 
ment with the rack. Each large wheel bas a lever and a rack. Taking 
into considération this combination as a whole and the state of the 
art as it was when this patent was granted, there was disclosed utility 
and patentable novelty. The main object was to first properly tension 
the yarn and then maintain proper tension. It was essential, of course, 
to provide for locking the smaller rings in position. In the dyeing 
process it is essential that the skeins of yarn on the two sticks be in 
loose tension and still so tant that the yarn will travel or move on or 
around the sticks themselves to secure an uniform action of the dye 
on the entire skein of yarn. The skeins must not be too loose on the 
sticks, for, if so, they will tangle. 

Infringement. 

As stated, the results obtained by the two machines in opération are 
precisely the same. Each bas the dye tub ; each bas the two large 
wheels mounted on a single axle or shaft, with a smaller ring or wheel 
movably ittached to each of such wheels. Thèse wheels of défendants' 
machine hâve the sticks for the skeins of yarn mounted on or con- 
nected with the wheels in substantially the same manner as in the 
patent in suit. The différences relate to the means for adjusting the 
one set of sticks relatively to the other set, so as to maintain suitable 
tension of the skeins of yarn. 
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As défendants' machine was patented July 13, 1915, it is well to 
insert hère the daims of that patent, to show the différences in con- 
struction. Such claims of patent to John H. Giles and Donald M. 
Giles, No. 1,146,324, are as follows: 

"1. A dyeiiig machine having an inner and an outer set of stick-supportlng 
members and means for simultaneously ad,justing the relation of one set witli 
referenee to the other, comprising racks carried by the meniliers of one set, 
an actuating shaft journaled on the other members, pinions on the actuatiug 
shaft in engagement with the racks, a worm gear on sald sliaft, an operatiiig 
.shaft on a meud)er of tlio latter set, and an operating worm on the operating 
shaft in operative engagement with the worm gear. 

'■2. A dyeing macliine having an inner and an outer set of annular stiek- 
supportlng members, the inner of said members being journaled to move rela- 
tive to the outer members, racks on the inner members, an actuating shaft 
carried by the outer members, pinions on the actuating shaft in mesh with the 
racks, a worm gear on the actuating shaft, a radially arranged oi>erating 
shaft suitably journaled, and a!i operating worm on sald shaft in engagement 
with the worm gear to effect simultaneously the adjustment of the inner sup- 
porting members relative to the outer supporting members for varying tlie 
distances between the sticks. 

"3. A dyeing machine having an inner and an outer set of annular .stick 
supporting members, the inner of said members being journaled to move rela- 
tive to the outer members, racks on the inner members, an actuating shaft 
carried by the outer members, iiiiiions on the actuating shaft in mesh with 
the racks, a worm gear on the actuating shaft, a radially arranged operating 
.shaft suitably journaled, and an operating worm on said shaft in engage- 
ment with the worm gear to effect sinmltaneous adjustment of the inner sup- 
porting members relative to the outer supporting members, and a squared 
end portion ou tlie operating shaft for tlie application of a détachable wrench, 
substautially as described. 

"4. A dyeing machine having an inner and an outer set of stlck-supporting 
members and means for simultaneously adjustlng the relation of one set witli 
référence to the other, comprising racks carried Ijy the members of one set, au 
actuating shaft journaled on the otlier members, pinions on the actuating 
shaft in engagement with the racks, a worm gear on said shaft, a radially 
arranged operating shaft on a member of the latter set, an operating worm 
on the operating shaft in operative engagement with the worm gear, and a 
squared end portion on the operating shaft for the engagement therewith of 
a détachable wrench for mauually adjustlng the position of the parts." 

This is an improvement, I think, on the complainant's machine, and 
such improvement constitutes patentable invention ; but this fact does 
net defeat infringement, if défendant has complainant's combination 
operating in substantially the same way to produce the same resuit, 
made up of allowable eqtiivalents. Hère, of course, cornes in the ques- 
tion of the limitations, if any, imposed on complainant by the state 
of the prior art, as the breadth and scope of complainant's patent must 
be determined on a considération of that art. 

The defendant's machine has the large wheels carried by the one 
shaft and the two inner or smaller wheels movably mounted on the 
larger wheels, respectively, and each of thèse smaller wheels has a 
rack for engagement with a pinion, the teeth of which act as levers 
when in engagement with the rack on the small wheels, and when the 
pinions are turned the small wheels turn. As a necessary conséquence, 
when the pinion is in engagement with the rack and revolved any dis- 
tance, the relative position of the two sets of sticks is changed and 
the tension of the skeins of yarn is regulated. There is a lever, there- 
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fore, for each part — that is, each wheel. There is an actuating shaft 
carrying thèse pinions, extending from one large wheel to the other 
and mounted in suitable bearings at each end on a bar extending from 
one spoke or "spider arm" to another and attached thereto. Hence 
the levers (pinions) at each end of this actuating shaft carrying them 
are supported by and on the large wheel. This actuating shaft, and 
consequently the pinions, is actuated or moved by the operator at one 
end of the machine by means of a larger pinion or worm gear mounted 
on this actuating shaft, and this larger pinion or worm gear is oper- 
ated or made to turn (thereby operating the smaller pinions or levers 
and consequently turning the smaller wheels) by means of an "oper- 
ating worm" engaged with the worm gear mounted on one of the bars 
supporting one end of the actuating shaft, and which operating worm 
therefore nieshes with this large pinion or worm gear on the actuating 
shaft. This operating worm has détachable means, a crank handle, 
for turning or operating it. 

It should be mentioned that in defendant's machine the smaller pin- 
ions carried by the actuating shaft are always in engagement or in 
mesh with the racks on the two smaller wheels. The racks on the 
smaller wheels may be intégral with them, respectively, or may be dé- 
tachable. 

The claim in issue of the patent in suit has the following éléments in 
combination: (1) The dye tub (common to both machines). (2) A 
pair of wheels mounted on a shaft to turn in bearings on the dye tub 
(common to both machines). (3) An outer and inner circular séries 
of sticks to hold the skeins, the inner séries of sticks having bearings 
for their ends in revoluble adjustable parts (common to both machines). 

(4) A lever connected with each of the parts to revolve the same. 

(5) A boit on the lever. (6) A rack to engage the boit secured upon 
each of the wheels. 

Considering élément No. 4, "a lever connected with each of the parts 
to revolve the same," in complainant's structure, its lever, a straight 
arm lever pivoted, is connected not only with the large wheel, but 
with the sniall wheel for the purpose of moving or revolving it, and 
there are two levers, one at each large wheel and its companion small 
wheel. In défendants' structure the pinions mounted on the actuating 
shaft (not the shaft carrying the large wheels) are levers, and there 
is one at each of the large wheels and its companion small wheel, and 
their purpose, or function, is to revolve the small wheels on the large 
wheel. Hère is identity of purpose, and opération and resuit, but 
a différence in the form of the levers. The one is a straight arm 
pivoted lever and the other is a pinion mounted on an actuating shaft, 
but the one is clearly the équivalent of the other. The complainant's 
patent shows the straight arm pivoted lever, but the claim is not lim- 
ited in this respect. Any mechanical dictionary shows that a pinion is 
a lever. 

Considering élément No. 5, "a boit on the lever," in complainant's 
patent, the object or function of this boit is to engage and lock the 
lever with the rack, and is so constructed as to permit disengagement 
and unlocking except at the will of the operator. In défendants' ma- 
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chine tbe levers are always engaged with the racks respectively. There 
is no boit on the lever, unless the "operating worm" attached to the 
large wheel and meshing with the "worm gear," forming a part of the 
actuating shaft which carries the levers (pinions), can be considered 
as such "boit" ; that is, is the well-known équivalent of "a boit on the 
lever," as understood by a référence to the drawings and spécifica- 
tions of the patent in suit. The resuit accomplished is the same, but 
can it be said such resuit is obtained in substantially the same way or 
by substantially the same means operating in substantially the same 
way or in obédience to the same mechanical laws? In défendants' 
machine the rack is transferred to the small wheel itself where it 
engages with the teeth of the pinion on the actuating shaft. 

Considering élément No. 6, "a rack to engage the boit secured upon 
each of the wheels," we find in défendants' machine "a rack" surely. 
There is a rack on each of the smaller wheels, made intégral with it, 
as shown in the model, not in the patent ; but this is immaterial, as it 
is adding a rack to the wheel of the patent in suit, whether made sep- 
arate and attached or intégral. The location of the rack is changed 
from the large to the small wheel. The complainant contends, how- 
ever, that neither of thèse racks shown with which the pinions mesh 
is the rack of the claim, but that the rack is the "operating worm" e 
of the large drawing in évidence and which opérâtes as a locking de- 
vice when at rest, and is not the "worm gear" of défendants' patent. 
But, if the "operating worm" e is the rack of the infringing machine, 
it seems to be quite différent from the rack of the patent in suit and 
hardly an équivalent. It is not secured upon each of the wheels, ex- 
cept quite indirectly, and how does it engage the boit? What is the 
boit? Complainant says it is the "worm gear" (5i of the drawing), 
and which is carried by or forms a part of the "actuating shaft," and 
meshes or engages witli such operating worm. Mr. Hammer said : 

"Q. 118. Now in this question please recognize that the parts referred to 
are the inner wheels of the dyeing machine ; that is, the revoluble parts. Now, 
if it be assumed that 'Weldon's contribution to the art is a lever conneeted 
with each of the parts to revolve the same, a boit on the lever, and a rack 
to engage the boit secured upon each of the wheels, as set forth,' please state 
to what extent, if any, you find that contribution présent in défendants' ma- 
chine dlsclosed in the drawing marked défendants' machine? A. Those fea- 
tures are présent in that machine, both as matter of fact and as matter of 
language. For example, the language quoted calls for a lever conneeted with 
each of the parts to revolve the same, those parts being the revoluble rings E, 
and it will l)€ seen that each of those rings, revoluble rings, has in connection 
with it a gear wheel 11 movinted upon Its axle SO. That is a lever. That is 
true of each of them — each of those wheels E bas its own gear wheel H and 
its own axle. The fact is that the axle is common to both of them, but that 
does not remove the construction from the actual text of the language that 
each of thèse revoluble parts shall hâve a lever to revolve the same. If you 
did not hâve the lever, you could not revolve the parts. Such language also 
calls for a boit on the lever. That boit is the tooth d of the worm gear Si, 
which co-operates with the rack of the worm. The language calls for a boit 
on the lever. That is the boit d mounted upon the axle 80, which is the axle 
of the lever. 

"By the Court: Q. 119. Which is the boit? A. The boit is to be considered 
the tooth which happens to be in engagement with the rack or worm when 
that worm is still, because it is that boit, that projection, which goes down into 
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the teetli of the rack or worm, wlilch prevents moveincnt and locks the lever 
in plaee. Tluit ]finsua,i;e calls for a boit on the levei', and that boit d, as 
iiidicated by tliis drawiiig in the upper right-hand corner of the large diagrani. 
isliows that that boit is niounted on the shaft 80 of the lever. 

"Q. 120. Wliich is tlie boit on the lever hère? A. In this model of the 
.s])eeifie structure of the patent in suit the boit is the sniall right angle meniber 
which is made to pro.ject down in between the teeth of the raclî. 

"Q. 321. The boit Is. the means used to lock in the raek? A. That is 
true. * * * 

"Q. 123. Because that part of the worm engages with the tooth? A. To 
prevent movement, and inasmuch as that boit is mounted on the si,- >'-0, it 
is ni*>unted on the lever, because the shaft 80 is a part of the lever. Tiu' sliaft 
80 is the axle of the gear wlieel // of either the riglit-hand or left-hand small 
l'evoluble ring, and by reason of its locking funetion it prevents those gear 
wheels from turnlng, and it prevents the small rings, E, from turning when 
things bave been adjusted to their worklng position. Now we can go on with 
that quotation just a little further. It calls for a rack to engage the boit 
seeured upon each of the wheels as set forth. It will l;e seen in actwrdance 
with my explanation that the boit d, \'.liich is one of the teeth of the gear 
wheel Si, engages with the rack surface of the woi'in <S6, so that we hâve 
there a rack to engage that boit, and that rack, which is the wonn Siî, is se- 
eured hère — It is seeured upon bearlngs attached to the right-hand big wheel. 
When you turn that worm you operate the right-hand small ring E with re- 
spect to the right-hand wheel. You do more than that. You revolve the left- 
hand wheel Fj with référence to the left-hand big wheel. The left-hand big 
wheel and the right-hand big wheel are on the sa nie axis. Tliey are on 
the same shaft ; they are connected together. What you put on one you put 
on the other, of necessity. It is part and parcel of the ,same structure, so 
that if you bave a rack seeured to the right-hand wheel, you hâve a rack se- 
eured to the left-hand wheel. If you eut tliat ring directly in half you could 
not work the left-hand uieehanism — j-ou could on] y work the right-hand 
mecliaiiism ; but by reason of the fact that they are bi-ought together and tied 
together by being put on a counnon shaft, what you fastcn to one you fasten 
to the other, so that it bas a rack. It hu].)i>ens to bc the same rack, but each 
bas a rack uevertheless." 

I think it is going far to undertake to transform this "operating 
worm" into the rack of the patent in suit and the "worm gear" into the 
boit of that patent. It seenis to me difficult to apply the doctrine of 
équivalents to structures which differ sO' radically as do the machine 
of the complainant and that of défendants in this respect. In complain- 
ant's machine the operator, if there be but one, changes one end of the 
sticks supported by the small wheels, and then goes to the other end 
or side of the machine and changes or adjusts that end, while in de- 
fendants' machine both ends, by turning the "operating worm," are 
adjusted siinultaneou.sly. It requires but one operator to do this, and 
thus time and travel are saved. If the operating worm be the rack 
and the worm gear be the boit of the patent in suit, or the allowable 
équivalents therefor, then infringement may be conceded. 

[2] But equivalency is made up of more than one élément. To be 
équivalents the two éléments fotnid in différent machines or devices in 
the same art must not only perform the same funetion in the respec- 
tive combinations, but perform that funetion in substantially the same 
manner. Walker on Patents (4th Ed.) 312, §§ 354, 355. Hère Weldon 
was not a pioneer in this art, and therefore the complainant is entitled, 
in view of the prior art as it was when the patent was issued, which 
vi'as not meager, to a somewhat narrow range of équivalents. I think 
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tne language of complainant's patent in suit, in view of that prior art 
and its disclosvires, and in the light of which we must construe it, for- 
bids the adoption of the contention made by Mr. Hammer, which 
vvould be quite convincing in the case of a pioneer patent. 

The adciitions made by Giles do not avoid infringement, nor do 
changes in form or the substitution of allowable équivalents in each 
and every élément, even if the machine be vastly improved thereby. 
The grant of the Giles patent has little bearing on the questions in- 
volved hère, as it is an improvement, as has been pointed out, and 
probably the patentées were entitled to the patent for the improve- 
ment. 

If it be true that the operating worm of défendants' structure is 
the rack, and the worm gear the boit, and the allowable équivalents 
of the rack and boit of the patent in suit, then we find but one rack 
and one boit in défendants' machine, instead of the two racks and the 
two bolt,"^ shown and described in and called for by the patent in suit. 
In the patent in suit, if we remove the rack and boit from either set 
of wheels (a set being the large wheel and the small wheel attached to 
it), the machine becomes inoperative. When you operate the boit 
and rack at one set of wheels, you do not affect those at the other. 
Hence the défendants' machine has eliminated one rack and one boit, 
accepting the définitions of parts given by Hammer as correct, and 
an élément essential to the opération of complainant's machine is want- 
ing in défendants' machine, as the plaintiff's patent shows, plainly de- 
scribes, and I think calls for a lever, a rack, and a boit, ail co-operat- 
ing, at each set of wheels. In complainant's machine the boit is in en- 
gagement, and in locked engagement, with the rack, except when it 
is desired to move the small wheel. Then by hand the boit is lifted out 
of engagement, and the lever arm, carrying the boit to which it is at- 
tached, is pushed by hand in the direction and for the distance desired, 
and then the boit by hand or a spring attached thereto is dropped again 
into engagement with the rack. This construction and thèse parts, 
lever, rack, and boit, are found and must be found at each pair of 
wheels, or the machine is inoperative as already stated. In défend- 
ants' machine, conceding the operating worm to be the rack, and the 
worm gear to be the boit, the one is al-ways in engagement with the 
other, and in operative and operating engagement when the operating 
worm is turned or revolved. As the operating worm is in engagement 
with the worm gear, or so-called boit (so called because it has teeth 
engaged with the worm, or so-called rack) by friction it holds, except 
as against force applied, the actuating .shaft, and consequently the 
pinions thereon and the small wheels connected therewith, by means 
of their teeth or racks which are in engagement with the pinions. Ap- 
ply initial force to the operating worm (rack) by turning it, and this 
force is communicated to the worm gear (boit) and turns it, thereby 
overcoming the holding power of such boit, and thence to the two 
pinions on the actuating shaft, causing them to revolve, and thence 
by the leverage of such revolving pinions to the smaller wheels, caus- 
ing them to revolve the required distance. This actuating shaft, carry- 
ing the pinions and the worm gear intégral with it, is in fact one ele- 
231 F.— 48 
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ment in the défendants' combination, and may properly be described 
as an actuating sbaft provided with two pinions and a worm gear to 
connect or engage with an operating worm and with the small rings 
or wheels. We cannot eut this actuating shaft into two parts, or leave 
oiï either pinion. If we do, the machine is inoperative. In tire com- 
bination of an operating worm and a worm wheei or gear, movement 
of the operating worm is automatically prevented when force is ap- 
plied to the worm gear; but movement is very easy when force is 
applied to the operating worm. It is theref ore true that, if the operat- 
ing worm is left alone, the whole structure carried by the main shaft 
carrying the large wheels is locked against movement. If complain- 
ant's theory is correct, then the operating worm must be also the main 
lever, the lever, for by its tooth connection with the worm gear lifting 
force is applied to the latter, and thus the operating shaft is turned and 
the two pinions with it simultaneously, and by means of their toothed 
connection with the smaller wheels, respectively, the same lifting force 
first applied to the operating worm is applied or transmitted to them, 
and they are moved to the desired position by the leverage of the 
pinions. In complainant's machine or structure the force is applied 
directly to the long arm of the lever, after lifting the boit, and com- 
nitmicated directly to the small wheel, with wdiich the lever is directly 
connected. 

In the prior Weldon patent. No. 566,258, of August 18, 1896, we 
hâve the main rotatable shaft carrying the two large wheels (spiders), 
which carry one set of "sticks" and also the two smaller wheels (rings), 
one at each wheel, and which smaller rings carry the inner dye sticks. 
Thèse small wheels or rings are rotatable on the large wheels, respec- 
tively, and on the outer edge each is provided with teeth, which en- 
gage or "mesh" with the teeth of a small "cogwheel" carried by a cage 
.attached to one arm of the spider (large wheel), which cage also car- 
ries a spring catch (or boit) to engage with this cogwheel. When this 
spring catch is lifted out of engagement with the cogwheel, the latter 
is turned or rotated by means of a key inserted therein, and by means 
of the tooth engagement of the cogwheel with the teeth on the small 
wheel or ring the latter is rotated. If the cage and spring catch had 
been dispensed with, except at the operating end, the cogwheels mount- 
ed on an operating shaft journaled to the large wheels, so as to en- 
gage with the teeth on the small wheels, both of thèse wheels might hâve 
been rotated simultaneously by the operator, located at one end or side 
of the machine, by means of a key inserted in one of such cogwheels. 
This in substance is what Giles did, except that he substituted the op- 
erating worm and the worm gear for a key as a means for moving tlie 
cogwheels and locking the meclianism, and he located the teeth on the 
inside instead of the outside of the rims to the small wheels, so as to 
get this operating shaft carrying the pinions (cogwheels) away from 
the yarn. Giles improved on this former Weldon patent. That pat- 
ent also shows a worm gear and an operating worm, but for another 
purpose. Giles was familiar with botJfi thèse prior patents, and from 
them probably got liis ideas or patentable conception. I do not find it 
necessary to discuss the prior Berger patent. Hère is what Weldon 
says in his spécifications of the invention claimed hère : 
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"To provide means for Increasing or decreasing the distance between the 
sticks that carry the skeins, to accommodate skelns varylng la length or to 
tlghten the skeins after they are placed in position upon the sticks, I place the 
bearings for the inner circular séries of sticks upon rings E E, loosely jour- 
nal ed in the arms of the large wheels G 0, or spiders, or on wheels loosely 
journaled on the spider shaft, and provide means to move or rotate thèse 
rings or wheels, and thus rotate ail the bearings at once on each ring toward 
or from their outer mates or sticks D. Said adjustable rings are held loosely 
in place by small angular pièces 6 &, etc., secured upon the inner faces of 
the arms of the large wheels. A lever H is pivoted upon a bar h, extending 
between two spokes on each large wheel, and is provided wlth a small slot l 
to receive a pin V. Near and upon the outer end of said lever is a spring 
boit d, whieh is adapted to engage a curved rack e on a bar /, also secured to 
and Connecting the two spokes together. When it is desired to revolve one of 
the rings in either direction, it is only necessary to raise the boit d and 
tum the lever H on its pivot to one side or the other, and release the boit, to 
engage the rack and to hold the lever and ring in the required position." 

It is clear, I think, that Giles made a new combination of old élé- 
ments, and that, while he produces the same resuit as does complain- 
ant, he does not hâve the same combination of éléments, or a com- 
bination made up in part of équivalents differently located, or élé- 
ments changed in form and construction merely. There is not sufifi- 
cient identity in the performance of their functions between the élé- 
ments of the two machines. I am constrained to the conclusion that 
défendants do not infringe. I hâve considered the case on the rec- 
ord now made, entirely independent of the conclusions reached on 
the former record by the Circuit Court of Appeals. There are equities 
in the case which create a désire to reach a différent conclusion, but 
I am unable to do so. 

There will be a decree dismissing the bill of complaint, with costs 



BAEBEB V. OTIS MOTOE SALES CO. 
(District Court, N. D. New York. March 31, 1916.) 

1. Patents ©=5328 — Validitt and Infringement — Valve and Valve Geab 

FOE MOTOE ENGINES. 

The Barber patent, No. 781,802, for a valve and valve gear for explosive 
engines, of such construction that the valves of a motor engine may be 
readlly and quickly removed and replaced when necessary for cleaning. 
repairing, etc., is for a new and useful combination of old éléments, was 
not antlcipated, and discloses patentable invention of a high order. 
Claims 8 and 9 also held infringed. 

2. Patents <S=235 — Infeingbment— Infeeiob or Supeeiob Opération. 

That another structure is superior to that of a patent, or that it per- 
forms some other func-tion, does not avoid Infringement, when the same 
éléments perform the same functions in substantially the same way. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 371 ; Dec. Dig. 
<g=235.] 

In Eqtiity. Suit by William. Barber against the Otis Motor Sales 
Company. On final hearing. Decree for complainant. 

This is an action in equity to restrain alleged infringement of United 
States letters patent No. 781,802, dated February 7, 1905, for "valve 

@=:3For otber cases se« same topic & KEY-NUMBER in ail Key-Numbered Digests & ladexes 
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and valve gear for explosive engines," and which patent was applied 
for February 24, 1902. The complainant also asks an accounting. 

Fred F. Weiss, of New York City (Samuel E. Darby, of Nev^' York 
City, of covnisel), for complainant. 

Coudert Bros., of New York City (I^. A. Parker, of Détroit, Mich., 
of counsel), for défendant. 

RAY, District Judge. Claims 8 and 9 of thc patent issued to AVil- 
liam Barber, of Brooklyn, N. Y., assignor to Ada S. Bai'ber, No. 
781,802, dated February 7, 1905, applied for February 24, 1902, are 
in issue. Thèse claims read as f ollows : 

"8. In an exiilosive iiiotoi-, the eomliliuitiou witji un explosion chainl)er hav- 
ing a ï-shiiped i;as pai-sage the main central or stem [jorfion of which forms 
the explosive vai»»' inlet,' of a valve seat ring iii'oviiled witli gas passages 
loealed in tJie onil ot the liead portion of the ï-iiassage ad,1acent to the explo- 
sion cham.ber, a pnpjiet ^'alve carried liy the vahe seat ring opening toward 
the explosion ehaad)er, a spring Jionnally Keei)ing tlie valve in the closecl posi- 
tion, and a screw i)lug provided with a ])erforate periiiheral wall and a clos- 
ed outer and an <>)ien imier end elosing the outer or air end of the head por- 
tion of the ï-shape passage and holding the valve seat ring in position there- 
of, through the iierfoi'atioiis in the wall of which the exi>losive vapor passes 
from the main or stem portion of tlie T to the valve at the opeu end of snch 
ping, suhstantiall.y as shown and descrited. 

"(9) In an explosion motor, the combination with an ex'iJlosion chamber 
havlng a T-shaped gas passage the niaiii central or stem portion of which 
forms the exhaiist orifice! of the explosi<m chamber of a screw iilug closed at 
the outer end, open at the inner end, and liaving a perforated i)ei'ipheral wal), 
so as to give free comnnniicatiou hetween the central hoUow thereof aud the 
main stem or centi'al passage and the explosion chamber located In the head 
poition of the T-sliaped passage, a pnppet valve, the stem of which projects 
outward throngii the head of tlie ])lug seated npon the inner end of the plug, 
so as to cnt off communication l:)etween the main stem portion of the T-pas- 
sage and the explosion chamter, ex(;ept when tlie same is forced avva.v from 
tlie seat and toward the explosion chamher, a spring for normally Iveeping 
the valve in the closed position and incans for forcing the valve stem iuward, 
so as to oneii the valve actuated by the motor and adapted to be remove<I 
from contact with the valve stem without removal from the support thereof, 
so as to iierniit of removal of the ))lug and valve by the imscrewing of the 
phig, substantially as shown aud described." 

Title to this patent is conceded to be in the complainant. The Otis 
Motor Sales Company is a dealer in the alleged infringing device, but 
the Reo Motor Car Company is the manufacturer and also a seller of 
such device, and that company is in fact defending this action. 

[1] The complainant has proved the utility and operativeness of 
his device. In view of the prior art, does it disclose patentable inven- 
tion? This court thinks it does. A large number of prior patents 
hâve been introduced in évidence, but I ain unable to trnd anything 
which anticipâtes, or which demonstrates that an ordinary mechanic 
skilled in the art would hâve produced what Barber did. 

Claim 8 calls for the combination in an explosion motor of the fol- 
lowing éléments, viz. : (1) An explosion chamber which has a T-shap- 
ed gas passage, the main central or stem portion of which forms the ex- 
plosive vapor inlet. (2) A valve seat ring provided with gas passages 
located in the end of the head portion of the T-passage adjacent to the 
explosion chamber. (3) A puppet valve carried by the valve seat ring 
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opening toward the explosion chamber. (4) A spring normally keep- 
ing the valve in the closed position. (5) A screw plug provided with 
a perforate peripheral wall and a closed outer and an open inncr end 
closing the outer or air end of the head portion of the T-shaped pas- 
sage and holding the valve seat ring in position thereof through the 
perforations in the wall of which the explosive vapor passes from the 
main or stem portion of the T-shaped passage to the valve at the 
open end of such screw plug. 

Claim 9 calls for the combination in an explosion motor of the fol- 
lowing éléments, viz. : (1) An explosion chamber having a T-shaped 
gas passage the main central or stem portion of which forms the ex- 
haust orifice of the explosion chamber. (2) A screw plug closed at 
the outer end, open at the inner end, and having a perforated peripheral 
wall, so as to give free communication between the central hoUow 
thereof and the main stem or central passage and the explosion cham- 
ber located in the head portion of the T-shaped passage. (3) A pup- 
pet valve, the stem of which projects outward through the head of the 
plug, seated upon the inner end of the plug, so as to eut off communi- 
cation between the main stem portion of the T-passage and the ex- 
plosion chamber, except when the same is forced away from the seat 
and toward the explosion chamber. (4) A spring for normally keeping 
the valve in the closed position. (5) Aleans for forcing the valve stem 
inward, so as to open the valve actuated by the motor, and adapted 
to be removed from contact with the valve stem without removal from 
the support thereof, so as to permit of removal of the plug and valve 
by the unscrewing of the plug. 

It will be seen that thèse claims describe the object and purpose or 
function of certain of the éléments. In the spécifications of the patent 
the patentée said : 

"The object of my invention is to provide a motor-engine of the explosion 
vapor type of a simple and eheap forni of construction, so made that the inlet 
and exhaust valves thereof may be quiclîly and easily removed from the body 
of tlie motor witliont di.sturbance of the other parts, and quiekiy cleaned, a<l- 
justed, or renewed as occasion may require, and returned to position, and also 
to ])rovide niotors of such type with a combined ele<'tric circuit making and 
brealcing and speed-rejîulating device of imiiroved form.'' 

In this litigation we hâve nothing to do with the electric circuit mak- 
ing and breaking and speed-regulating device of improved form. The 
patentée then says ; 

"To such ends my invention consists, in substance, of a cylinder, a piston, 
reciprocating in the cylinder, a crank shaft in actuative connection with the 
cylinder by means of a Connecting rod, an explosion chamber adjacent to tlie 
cylinder in communication with inlet and exhaust passages, an exhaust valve 
plug located in the exhaust passage, a normally spring-closed exhaust valve 
carried by the exhaust valve i)lug, a gear vvheel carried by the crank shaft, 
a combined geariug and a cam wheel rigidly mounted upon an idler sliaft 
meshing witli a wheel carried by the crank shaft, and a rod reciprocating 
in a slip journal actuated by the cam so as to open the exhaust valve, such 
rod being adapted by rotation upon Its axis to be thrown out of engagement 
with the rod of the exhaust valve, * * * an inlet valve bushing adapted 
to be secured in the casing of the explosion chamber, so as to be in communi- 
cation therewith, with the atmosphère, and with the explosive vapor supply 
source, and an Inlet valve plug carrying a normally closed inlet valve adapted 
to inclose the inlet bushing, although it is not to be understood that my in- 
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vention is llmlted to a device comprising at once a]l of the devices and parts 
before mentioned, as the same eonsists of the construction of certain devices 
and parts, and the construction, combination, and arrangement of certain 
devices and parts, ail as hereinafter more particularly set forth in the de- 
scription and pointed ont in the claims." 

In the spécifications we also find the f ollowing : 

"Above the cylinder A proper Is the explosion chamber G, usually of tlift 
plongated form, shown extending at riglit angles to the axis of the cylinder A 
and havlng on the slde of the extension forniing tho outer end of such cylin- 
der the exhaust orifice H and on the opposite side the Inlet orifice /, and form- 
ed in the explosion cliamber wall at the end of the extension thereof be- 
tween the inlet and outlet orifices is the ignitlou plug orifice K." 

It is thus plain that the explosion chamber is elongated or extended 
from side to side of Fig. 1, and that upon the upper side of the left- 
hand end of the explosion chamber, as shown in Fig. 1, is what is call- 
ed the "inlet orifice I" and on the lower side and opposite / is what 
is called the "outlet orifice H." By inlet orifice and outlet orifice I 
think the patent means the whole of the space above the inlet valve 
and below the outlet valve respectively. Of course, the inlet orifice 
proper and the outlet orifice proper connect directly with thèse two 
spaces respectively. The patentée goes on to say in substance that: 

"In such devices as heretofore used the larger proportion of accidents 
thereto and stoppages thereof v?hen in opération are caused by clogging of 
either the exhaust or inlet valves, and in order to clear the same it has here- 
tofore been necessary to remove numerous parts and uncouple the same one 
from another in order to put the motor in condition for opération again. 
This difficulty I obviate by so constructing and securlng the inlet valve to tlie 
casing of the explosion clmmtier that by the unscrewing of a single screw part 
such valve, together with its seat, may be removed bodily from the casing, 
cleaned, adjusted, or renewed, and again returned to position by reversai of 
this process, and by also providing an exhaust valve plug carrying the exhaust 
valve screvifed into the casing, so as to close the outlet or exhaust orifice 
thereof, which exhaust valve plug and valve may be removed bodily from 
the casing by simply unscrewing the same after a set screw has been removed 
from the eam rod actuating the same, and such rod given a quarter-revolu- 
tion, the valve then being movable from its seat by the removal of a key." 

The évidence shows and it is well known that the valves of motor 
engines frequently get out of order and require cleaning and repairs 
of varions kinds. A construction which is safe and of reasonable cost, 
which will enable the owner to remove and replace thèse valves speed- 
ily and cheaply and without injury to the motor engine, is therefore 
of great value. Hère was the problem which confronted Mr. Barber, 
the inventor in this case, and the évidence shows that he solved the 
problem satisfactorily, and that his invention went into use, and that 
this défendant and others hâve appropriated it, to his damage and 
injury. Mr. Barber has not been guilty of any lâches in endeavoring 
to enforce his rights. He is not a man of wealth but this is no reason 
why courts should not give him the same considération they would give 
wealthy men or wealthy corporations. I find and hold that the struc- 
ture of the patentée discloses patentable invention in view of the prior 
art and that there is no anticipa,tion. 

The défendant placed in évidence more than 20 différent patents, 
but no one of them shows the combination of Mr. Barber, and no one 
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of them shows a combination of éléments whîch solves the problem 
presented to Mr. Barber, and which he successfully solved. There is 
no one clément in the combination of Mr. Barber which is absolutely 
or entirely new ; but he bas a new combination and a usef ul combina- 
tion of old éléments, and the making of this combination discloses 
patentable invention of a high order. His invention bas been availed 
of by others, and several bave taken a license under his patent, while 
others are boldly infringing. The défendant in this case struggled 
vainly to show a combination in any prior patent which solves the 
problem presented to this complainant. The défendant presented pat- 
ents which disclosed one or more of the éléments found in the Barber 
patent, but it has been held again and again that a new and useful com- 
bination of old éléments which results in a new structure of utility, 
and which the ordinary mechanic skilled in the art would not hâve 
produced, constitutes patentable invention. 

Claim 8. 

In the structure of claim 8, we bave an explosive motor with a 
cylinder and a piston in the cylinder. When in opération this piston is 
drawn from the cylinder away from the combustion chamber by the 
action of a crank shaft. As it is drawn out a charge of explosive 
vapor is taken in through a pipe and through the perforations in the 
walls of a screw plug to a valve, the inlet valve, which valve is normal- 
ly closed, and kept closed by a sprîng on the stem thereof, and which 
valve is opened by air pressure from the outside to permit this ex- 
plosive charge of vapor to pass into the explosion chamber. One part 
of the screw plug receives the valve, which is sustained in position 
by a ring or seating in the cylindrical plug and adjacent to an extension 
of the explosion chamber. This gas passage is T-shaped. With the 
model before us, or the drawing, the T is on its side thus, | — , with 
the head portions extending upvvardly and downwardly respectively, 
and this T-shaped gas passage is closed at its upper end by the head of 
a screw plug, and at its lower end by the valve itself when in a normal- 
ly closed position. This valve is adjacent to the extension of the ex- 
])losion chamber. This main stem portion of the T-shaped passage 
leads to the outer air, or, more properly, leads to and is connected to a 
conduit for the introduction of the explosive vapor. Next we hâve 
the valve seat ring provided with gas passages and this valve seat ring 
is located in the end of the head portion of the T-shaped passage and 
next to the explosion chamber ; that is, at the lower end of the head of 
the T when on its side. Next we hâve the puppet valve, which is car- 
ried or supported by this valve seat ring, and this valve by reason of 
pressure from the outside opens toward the extension of the explosion 
chamber ; that is, when pushed or pressed upon, the valve moves 
towards the explosion chamber. The spring on the stem of this valve 
keeps it normally in a closed position. Then we bave the screw 
plug, which has a perforated peripheral wall and the outer (or upper) 
end is closed, and this closure terminâtes the upper end of this T- 
shaped gas passage. The inner or lower end nearest the valve itself is 
open. This screw plug closes the outer or air end of the head portion 
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of the T-shaped passage, and also holds the valve seat ring (by a shoul- 
der thereon) "in position thereof," and through the perforations in 
the walls of this screw phig the explosive vapor passes froni this main 
or stem portion of the T-shaped passage directly to the valve, or at a 
right angle to its course when entering. 

On the trial there was considérable contention as to what was meant 
by and what constitutes this T-shaped gas passage. Taking either 
the model in évidence or the drawings of the patent there is no room 
for question or conjecture, unless we would pervert the meaning of 
words, change the location of things described, and put the claims and 
spécifications and drawings in conflict to destroy the patent. It was 
contended by the défendant on the trial that the T-shaped gas passage 
consisted of the main explosion chamber and the extension thereof and 
the passages upward to the gas explosive inlet and the passage down- 
ward to the exploded gas outlet, the one containing the inlet and the 
other containing the outlet valves, respectively. This contention cannot 
be sustained, and as I read and understand the brief of the learned 
counsel for the défendant this claim is substantially abandoned, or at 
least is not urged and insisted on. 

It will hâve been observed that claim 8 deals mainly with the inlet 
and inlet valve construction. 

Claim 9. 

In this structure of daim 9 (the cylinder and explosion chamber is 
common to both claims) we bave a T-shaped gas passage also, but 
not the one mentioncd in claim 8, and hère the main central or stem 
portion forms the exhaust orifice having connection with the ex])losion 
chamber. Hère we bave a screw plug closed at its outcr end ; that 
is, closed at its lower end as it screws in from below. This screw 
plug is open at its inner end (upper end) adjacent to the extension of 
the explosion chamber, and has a perforated peripheral wall, and as 
a resuit we bave free unobstructed passage from its open central por- 
tion and also from the main stem or outlet passage to the explosion 
chamber, or, what is the same thing, between the explosion chamber 
and the outlet passage by way of the central portion of the screw plug. 
This claim speaks of the explosion chamber as located m the head por- 
tion of the T-shaped passage. This means that the explosion chamber 
extension is at the head portion of the T-shaped passage, if the claim 
is now describing the location of the explosion chamber; but I am of 
opinion this description should and does apply to the location of the 
"central hollow thereof "^that is, the central hoïlow of this screw plug — • 
inasmuch as there the exhaust opening (30') is located. Then we hâve 
the ]3uppet valve of the exhaust mechanism, which shuts off com- 
munication between the "main stem portion" or outlet of the T-shaped 
passage and the explosion chamber, except when the valve ("the 
stem") is forced away from its seat and towards the extension of the 
explosion chamber. This valve has a spring on its stem to keep it 
normally closed. Then we bave means for forcing this valve stem 
inwards (pushing it upwards, as we look at the model or the draw- 
ing) and this is donc by the motor, and opens the valve for the escape 
of the exploded gases. Thèse "ineans" for forcing the valve stem 
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inward, so as to open the valve, which is actuated by the niotor, are 
adapted to be removed from contact with the valve stem without re- 
moval from the support thereof by simply making a quarter turn of 
the push rod which is the support thereof. When this is done, the 
plug- may be unscrewed and removed, taking the valve with it. 

Hère we hâve a construction which is efficient and durable, and 
which enables the owner of the motor or its user, when the valves are 
ont of order from any cause, to remove both valves by unscrewing a 
valve plug and lifting out the inlet valve in the one case, and by giving 
a quarter turn to the push rod and unscrewing and removing the valve 
plug and outlet valve in the other case, first removing a small set 
screw which holds the push rod in position. It is vain to search the 
prior art for a construction and combination like this. Hach and 
every patent in évidence, which shows a valve cage, or a screw plug, or 
a combination of both, has one or more obstructions to a removal of 
thèse parts, which interfère with the removal of the valves. Various 
of thèse patents show that efforts had been made in the direction of 
securing a quick removal of the valves, but no one had fully solved the 
problem until Barber came into the field. In a sensé and to an ex- 
tent, at least, he is a pioneer. In but one or two of the prior patents 
is any référence made to the problem which Barber sought to solve. 

On the trial and in defendant's brief much was and is said about 
push rods with tappets of both the fixed and movable types of tappets. 
This, in my judgment, has little to do with this litigation. Push rods 
with a bent-over end f orming a tappet are of course old ; but this is 
one of the éléments merely in complainant's combination. His claims 
are for a combination, and the patentable invention disclosed résides 
in the combination as a whole, and not in a single élément thereof. 
Valve cages are old ; but Barber's invention does not réside in a valve 
cage merely. That is but one of the éléments of his combination. A 
French patent was put in évidence, which had a flexible push rod ; but 
there is no évidence that such a structure was ever used, or that it 
could be practicable. Clearly to my mind such a structure with a 
flexible push rod v^'ould be ino]3erative. 

Infringement. 

That the défendant infringes the complainant's patent cannot be 
successfully denied. The défendant has an explosion motor with the 
explosion chamber — the chamber into which the explosive vapor mix- 
ture is introduced and in which the explosion takes place. The de- 
fendant has a valve seat ring — a ring-shîtped portion in which is 
formed the seat against which the inlet valve is held normally closed 
by means of a spring, and this valve is of the puppet type and opens 
towards the explosion chamber. The valve seat ring of défendant 
is provided with gas passages to permit the gases of the explosive 
mixture to pass through the openings controlled by the valve and into 
the explosion chamber. The défendant has a screw plug, the peripheral 
wall of which is perforated, and the inner end of which plug is open, 
and the outer end is closed, and the function of this screw plug is to 
hold the valve seat ring in position. The function of the perforations 
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in the .peripheral wall of the plug is to allow the passage of the ex- 
plosive mixture into the interior of the plug, and to the inner end 
thereof, and through the valve seat ring, and thence on into the ex- 
plosion chamber. In the Barber patent, shown in the drawings, the 
screw plug is made separately f rom the valve seat ring. In defendant's 
structure, the screw plug and the valve seat ring are intégral. This 
is immaterial. The two, put together, are the same as defendant's, 
and defendant's is the same as the two pièces of complainant, when 
put together so as to be operative. The function of each is the same, 
and they operate in precisely the same way to produce the same re- 
suit. The valve seat ring in both structures forms a seat against which 
the valve is seated. The screw plug of the Barber patent, with its 
perforated peripheral wall, closes the outer or air end of the passage 
in which it is located, and which the patent calls "inlet orifice //' and 
this is an opening through the cylinder casting to receive the valve 
structure. 

[2] Secondly, this screw plug holds the valve seat ring in its posi- 
tion against a shoulder formed in the orifice referred to. In defendant's 
device the screw-threaded portion is integrally connected to the valve 
seat ring, and performs the function of holding the valve seat ring 
in position, and is seated against the seat formed to receive it in the 
opening through the cylinder casting. We hâve the same structures, 
with the same functions, substantially. The perforations in the wall 
of the screw plugs in both cases are to. permit the passage of the ex- 
])losive mixture to the interior of the plugs, and thence to the inner 
open end and through the valve, and thence to the explosion chamber.. 
If it be true that defendant's structure is inferior to complainant's, this 
does not avoid infringement, so long as there is légal identity of struc- 
ture, opération, and resuit. Patentable invention in Barber does not 
réside in the T-shaped passage necessarily. But Barber has a T- 
shaped passage, and whether it be a perfect T or not is immaterial. 
It is clear that défendant has a T-shaped passage. This passage may 
include others in a way and to an extent; but this addition, if it be 
suc.h, does not avoid infringement, as the défendant still has the équiva- 
lent cf complainant's T-shaped passage. In fact, the misnomer of a 
thing plainly shown and described in a patent will not defeat the patent, 
unless it be misleading and so confusing that a person skilled in the 
art would not know what was meant, and could not or naturally would 
not understand and be able to avoid infringement. 

It is suggested by défendant, rather than argued, that ciaim 9 of 
the patent in suit is not infringed, for the reason it refers to the ex- 
haust valve and plainly describes the exhaust valve of the Barber 
patent ; whereas in the defendant's structure the mechanically oper- 
ated valve adapted to be removed without removal f rom its support 
or the means which actuate said value is the inlet valve. In motor 
engines sometimes the inlet valve, and sometimes the exhaust valve, 
and sometimes both, are mechanically operated. The différence is 
immaterial hère, for the fact is that the défendant uses the structure 
of the Barber patent, and mère changes of form or location, withouf 
change of mode and principle of opération and resuit, will not avoid 
infringement. In the Barber patent the exhaust valve is mechanically 
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operated by mechanism which it is not necessary to remove from its 
support, to the end that the valve cage and valve may be removed 
and replaced. In the defendant's structure the same or équivalent 
mechanism is employed in connection with the inlet valve, and this 
mechanism includes a rock arm engaging the valve stem and a push 
rod for rocking the arm. The valve cage and valve are removable 
from the seat in the cylinder casting without removing from its sup- 
port the rock arm which engages the valve stem to operate the valve. 
I do not see that infringement can be avoided by applying the inven- 
tion of Barber, so far as removal from the seat, etc., is concerned, to 
the inlet valve, and making the outlet valve after the principle adopted 
by Barber as to the inlet valve. The point of the invention in this re- 
spect is to make thèse valves removable without dismantling the ma- 
chine. Ordinarily it is as essential to remove the one as it is to remove 
the other. It is true that claim 9 refers to an exhaust valve, but the 
défendant has appropriated that identical combination and bas secured 
ail its advantages and benefits in its inlet valve structure. 

On the trial defendant's expert pointed out certain claimed advan- 
tages secured by the defendant's construction. This is immaterial, 
so long as the défendant uses the complainant's combination or équiva- 
lents therefor. Added advantages in some cases may show patentable 
improvement over the inf ringed structure or combination ; but thèse 
advantages, when they exist, even if patentable, do not justify the use 
of the prior patented combination. When a device has the same élé- 
ments perf orming the same functions in substantially the same way as 
a prior patented device, it is immaterial that the alleged infringing 
device performs some other function. I think it clear, as before stated, 
that the défendant has used and is using a structure which has ail 
the éléments of the Barber combination combined in the same way, 
for the same purpose, and producing the same resuit. 

I bave f ound it unnecessary to go through the prior patents in détail. 
I hâve examined them ail carefully and am satisfied : 

1. That the Barber patent is valid, and was not anticipated; that 
it discloses patentable invention, in view of and in the face of the prior 
.art. 

2. This is true of ail the claims in issue. 

3. The défendant infringes the claims in issue. 
There will be a decree for the complainant, with costs. 



RICE V. PALISADES REAI.TY & AMITSEMEXT CO. et al. 

(District Court, D. New Jersey, July 12, 1915.) 

1. Patents €=167(1) — Constructiox of Ci.aims — Négative Limitations. 

A spécification in the claims of a patent of a "short rail" as an élément 
of an amusement device consisting of a vehlele in the form of an auto- 
mobile ninning on a circular track, the purpose of such rail belng to 
engage certain idler wheels on the car and cause them to rotate "at cer- 
tain points in the travel of the car," to carry out the illusion that the 
vehicle is an automobile when approaching and leaving the station, con- 

©=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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stitutes a valid and effective négative limitation, vvbieh excludes from 
tlie invention a track liavlng a continuous rail whieli causes tlie idler 
wlieels to rotate during tiie entire run of tlie car. 

lEd. Note. — For other cases, see Patents, Cent. Big. § 243; Dec. Dig. 
<S=ol67(l).] 

2. I'atents <©=32<S — Infmnoement — Amusement Vehici.e. 

The Rice patent, No. 822,302, for an aniusenient veliiele, construed, and 
hcltl not infringed. 

In Equity. Suit by Robert F. Rice (Walter Ottel, as administrator, 
substituted) against t'he Palisades Realty & Amusement Company and 
another. On final liearing. Decree for défendants. 

Decree affirmed 231 Fed. 997, C. C. A. . 

Rudolph Schroeder, of Hoboken, N. J., and John M. Bovey, of 
New York City, for plaintiff. 

Edmund W. Wakelee, of Englewood, N. T., and Edwin J. Prindle 
and Wendell J. Wright, l)oth of New York City, for défendants. 

HAIGPIT, District Judge. This suit was originally instituted by 
Robert F. Rice for an alleged infringement of patent No. 822,302, 
issued to him on June 5, 1906. He died pending the suit, and Walter 
Ottel, who was appointed administrator of his estate, was substituted 
as plaintifï. The patent relates to an amusement device. The défend- 
ant Palisades Realty & Amusement Company opérâtes an amusement 
park at Palisades, N. J., of which the défendant Nicholas M. Schenck 
is the gênerai manager. It is claimecl that an amusement device which 
is installed and operated in that park infringes the plaintiff's patent. 
The défendants hâve interposed the usual défenses of invalidity for 
want of novelty and lack of invention and noninf ringement. 

[1] The vievi' which I entertain makes it unnecessary for me to 
consider the first two défenses. The patent states that the object of 
the invention is : 

"ïo ])rovide an ine-epensive, but attractive, veliiele in the form of an imita- 
tion automoliile or touriiig car, which sliall be esiiecially adapted to lie 
oiterated upon pleasure railways slmilar to tliose foiind at pleasnre resorts 
and for the amusement and pleasure of patrons." 

The spécifications explain that the vehicle may be propclled by any 
suitable means, as, for instance, electricity employed through a third 
rail. The body is mounted upon ordinary fianged car wheels, designed 
to run upon rails constituting an endless track. In order to give the 
appearance of an automobile, four regular automobile wheels are pro- 
vided, which are designated in the patent as "idler vi'heels." They per- 
form no function, except to give to the vehicle the appearance of an 
automobile. At the station or platform where it was intended that 
the patrons should enter and alight from the cars, the patentée pro- 
vided what he termed a "short rail," parallel with the rails upon which 
the car wheels rest, and in the line of travel of the "idler wheels." 
This was designed to engage the "idler wheels" when approaching and 
îeaving this part of the track and cause them to rotate, thus creating 
the illusion of an automobile moving on regular automobile wheels. 

<S=3For other cases see sarae topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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The spécifications state that the "idler wheels" are "designed to 
operate only as the car is passing the station, and are carried idle 
throughout the remainder of the run of the car, invisible from the 
patrons in the car," and in referring to the function of the "short 
rail" state that it causes the idler wheels "to turn only by reason of 
their engagement with said rail and for the length of said rail only." 
AU of the claims of the patent, except the fifth, are claimed to be in- 
fringed. In the second, third, fourth, and sixth claims the "short 
rail" is an élément. In the second claim it is described as "a short rail 
to be engaged by the said idler wheels to rotate the same at certain 
points in the travel of the car" ; in the third claim, as "a spring-actuat- 
ed short rail in the path of travel of the said idler wheels adapted to be 
frictionally engaged thereby" ; in the fourth claim, as "a short rail 
beside the track, in line with the travel of the said idler wheels, to 
engage and operate the same while the car is passing over said short 
rail" ; and in the sixth claim, as "a short rail to be engaged by the 
said idler wheels for operating the same." In the first claim, the short 
rail is not specifically mentioned, but there is substituted the phrase 
"means for engaging said idler wheels at certain times to insure their 
rotation." 

While the défendants contend with some force that there are sub- 
stantial différences between the vehicles used in their device and that 
of the patent, which, in view of the limitations of the claims, are sufifi- 
cient to avoid infringement, I hâve found it unnecessary to consider 
them, and it has been assumed for the purposes of this décision that 
the respective vehicles are substantially the same. The essential dif- 
férence between the complète device of the patent and that used by 
the défendants is the rails or tracks which operate or rotate the so- 
called "idler wheels." The défendants employ wooden rails or tracks 
extending around the complète circle which the vehicle covers in its 
run, and which are designed to engage the so-called "idler wheels" 
at ail times, and thus cause them to rotate during the entire run of the 
car. As the "short rail" is specifically an élément of each of the claims 
in suit, except the first, the défendants do not infringe thèse claims, 
unless they employ in their device the "short rail" of the patent or an 
équivalent thereof. The "short rail" is described in the patent as 
"the means by which thèse wheels (the idler wheels) are operated 
while passing a station." This description, taken in connection with 
the parts of the spécifications above referred to, and the further state- 
ment in the patent that at the particular location or station in the road 
where patrons are to get in and out spécial means are provided for 
carrying out the illusory efi^ect of a touring car, "which feature, in 
connection with the spécial construction of the car, comprises the sub- 
stmice of the invention," leads to the inévitable conclusion, I think, 
that the "short rail" mentioned in the claims is not a rail or track ex- 
tending throughout the length of the course the car is to travel, as 
in the défendants' device, but is in fact a short rail, when compared 
with the length of the whole track, designed to rotate the "idler wheels" 
only at a certain point and thus create the illusion only at that po'"t 

[2] The patentée, having limited his claims to such a rail, has ex- 
cluded from his invention a rail or track such as is used in the de- 
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fendants' device, to the same extent as though lie had stated that the 
ÎTiveiition did not cover a rail extending completely around the track. 
Xor da I think that the rail used in the défendants' device can be 
considered an équivalent ol the "short rail" of the patent, for two rea- 
sons : First, because that which, by the patent, is excluded f rom the 
invention cannot be an équivalent of the élément of the invention 
which excludes it; and, second, because they do not perform the same 
functions. 1 think that the short rail of the patent was designed to 
serve two purposes, viz. : (1) To create the illusion of an automobile 
traveling on regular automobile wheels where it was exposed to public 
view ; and (2) at the same time to make the construction and opéra- 
tion of the vehicle inexpensive. 

The first purpose, standing alone, is undoubtedly served by the rail 
of the défendants' device ; but I cannot find that the second is. One 
of the objects of the invention, as stated in the patent, was "to provide 
an inexpensive vehicle." As before shown, the "short rail" was to be 
constructed, according to the design of the patent, only at the place 
where the patrons were to enter and alight from the car, and conse- 
([uently its construction would be inexpensive as compared with a 
wooden track extending throughout the entire length of the course to 
be traveled by the automobile, as would also the wear and tear on the 
tires, caused by engagement of the "idler wheels" with the "short rail," 
be necessarily very small as compared with that on tires continuously 
engaging the surface of the rail throughout the length of the run of 
the car. There is an additional reason why claim 3 is not infringed. 
It calls for a spring-actuated short rail. The défendants' device has 
nothing of that kind. 

As before stated, although claim 1 does not specify a short rail, it 
does contain as an élément "means for engaging said idler wheels at 
certain times to insure their rotation." This is the short rail of the 
other claims or an équivalent thereof. Hère, as in the claims where 
the short rail is specified, the patentée, by providing the limitation of 
"certain times" in the claim, when the spécifications and objects of the 
invention are considered, has excluded from his invention means for 
engaging the "idler wheels" at ail times, such as is used in the défend- 
ants' device. Hence the défendants' device does not bave this élément 
of the claim, and, for the reasons before given in discussing the other 
claims, it does not bave an équivalent thereof. If the patentée, by his 
own limitation, has made his claims narrower than his actual invention, 
it is well settled that it is not permissible for the courts to broaden 
the claims to correspond with the actual invention. I am therefore 
constrained to find that none of the claims in suit are infringed. Even 
if it were possible to construe the claims broadly enough to include the 
défendants' device, I dotibt that the patent would then involve inven- 
tion, in view of the disclosure in patent No. 789,973, issued to Hartung 
in 1905. 

The bill must therefore be dismissed, with costs. 
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THE ERSKINE M. PHEIPS (three cases). 

(District Court, N. D. Oallfornia, First Division. October 22, 1915.) 

Nos. 15397, 15403, 15406. 

1. Shipping iS=>132(3) — Suit for Damage to Cargo — Condition of Goods 

When Rbceived — Récitals of Bills op Ladi>-g. 

Tlie récital in bills of lading of the receipt on board in good order and 
condition of a stated number of "crates iron bath tubs" bas référence to 
tbe bath tubs and not to the crates, and casts the burden on the ship to 
show that they were not in good condition when received. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 479-481 ; Dec. 
Dig. ©=132(3).] 

2. Shipping ®=»123 — Liability for Damage to Cargo — Impkoper Stowage. 

Where the crates contalning bath tubs shipped f rom Philadelphia to San 
Francisco around Cape Horn were such as customarily used, and as had 
been used with safety on other, but différent, voyages, and they were ac- 
cepted without objection, although their character was plalnly manifest, it 
was the dut.y of the ship to stow the tubs with référence to such crating. 
and it cannot avoid llability for their injury on the voyage, largely by 
reason of their having been stowed one upon another in tiers from 6 to 
9 high, on the ground that the crating was insufflcient to withstand the 
weight upon the lower tubs. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 225, 454, 455, 
466 ; Dec. Dig. ®=3l23.] 

3. Shipping <S= 141(3) — Liability for Damage to Cargo — Périls of the Sea. 

A ship is not relieved from liability for damage to cargo on the ground 
of périls of the sea, where the cargo was accepted with fuU Unowledge of 
Its character, the manner in which it was packed, and the storms en- 
countered were no more severe than were reasonably to be expected, in 
view of the voyage and the season. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 498 ; Dec. Dig. 
®=>141(3).] 

In Admiralty. Suits by Holbrook, Merrill & Stetson, a corporation, 
by the George H. Tay Company, and by the Crâne Company against 
the American ship Erskine M. Phelps ; Union Oil Company, claimant. 
Decrees for libelants. 

See, also, 209 Fed. 141. 

Samuel Knight, of San Francisco, Cal., for libelant Holbrook, Mer- 
rill & Stetson. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for libelant George H. Tay Co. 

Denman & Arnold, of San Francisco, Cal., for libelant Crâne Co. 

Andros & Hengstler, of San Francisco, (2al., for claimant. 

DOOLING, District Judge. Thèse cases, consolidated and tried 
together, are for damage to merchandise shipped at Philadelphia on 
the Erskine M. Phelps, and destined to San Francisco by way of Cape 
Horn. The merchandise consisted for the most part of enameled 
bath tubs and lavatories and was delivered at San Francisco in a dam- 
aged condition. 

[1] The claimant's first contention is that libelants hâve failed to 

essFot other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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show Ihat the merchandise was received by the ship in good condition. 
The bills of lading issued by the master recite : 

'"Slàpped in good order and condition liy Standard Sanitary Mff;. Co. ôô!» 
crûtes iron batli tubs, 1,;?11 boxes lavîitories, * * * and are to he dcliver- 
ed in the lilve good order and condition at the port of San li'rancisco (tlie dan- 
gers of tlie seas only excepted) nnto ITolbrook, Merrill & Stetson." 

"Sbipped in good order and condition by Standard Sanitary Mifg. Co. 575 
erated iron bath tnbs, 1,2.H7 boxes la vatories, * * * and are to be delivered 
in tlie lilco good order and condition at tlie port of San Francisco (the dan- 
gers of the seas only excepted) unto Geo. H. Tay Co." 

"Sliipped in good order and condition by Standard Sanitary 5Ifg. Co. 1,625 
erates iron batli tulis (.'i rusty (aitside). 1,850 boxes lavatories, * * * and 
are ((► be delh'ered in the like good order and condition at the port of San 
Francisco (the dangers of the seas only excepted) unto Crâne Co." 

It is claimant's contention that thèse only acknowledge that the 
cratcs were in good order and condition, and that libelants were bound 
to prove that the contents of the erates were in Uke good condition be- 
fore they could recover. Manifestly, as to the second bill of lading, in 
so far as it applies to bath tnbs, this contention is unsound, for it is 
therein stated "575 crated iron bath tubs" were shipped in good order 
and condition. 

1 am of the opinion that the contention is equally nnsovind as to the 
other articles and the other bills of lading. There is no réservation 
made in any of the bills of lading. They ail récite, not that the erates 
were shipped in good order and condition, but that the crûtes of bath 
tubs, were so shipped, and this récital relieves the shipper from making 
any further proof, until the ship shall bave controverted the facts 
recited, by évidence tending to shovi' that the contents of the erates 
were not in good condition. If the ship had ([ualified the bill of lading 
by rcciting that the contents of the erates, or their character or condi- 
tion, was unknown, the burden of proof as to such condition would 
hâve been upon the libelants. In the absence of such qualification, the 
présentation of the bill of lading was prima facie proof that the articles 
were in good order and condition when received by the ship. 

[2J The second contention of claimant is that, if any damage oc- 
curred while the articles were on board ship, it was due to the insuffi- 
cient character of the crating. But the crating was such as was then 
in gênerai use for articles of this kind, and the character of the erates 
was plainly to be seen when they were taken on board. It is in évi- 
dence that erates of the same kind, containing like articles, had been 
carried without injury on other occasions, though not on a voyage 
around Cape Horn. The character of the erates being plainly manifest, 
and such erates not being uniitted for carriage by the ship, it was the 
duty of the ship to stow them in view of the length of the voyage and 
the character of the seas and weather likely to be encountered. The 
crating was not intended to be subjected to great weight, yet the bath 
tubs, weighing from 300 to 350 pounds were stowed in tiers, in some 
places six, in other places seven to nine, high. The pressure thus ex- 
erted on the lower tubs would account to a great degree for the injury 
sustained. 

There were no latent defects in the erates. Their strength or weak- 
ness was apparent when the ship accepted them, and, indeed, the 
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master testifies that the tubs were not heavily enough crated to stand 
a voyage around the Horn. If this be true, he should not hâve re- 
ceived them for such a voyage. But it seems to me that this state- 
ment means no more than that they were not heavily enough crated 
to stand a voyage around the Horn in tiers from six to nine high. The 
burden is upon the ship to account for the in jury in such a way as to 
reheve it from hability. It bas not donc so by its claim of insufficient 
crating. in view of the manner in which the tubs were stowed. 

[3] The third contention of the claimant is that the injury was the 
resuh of "dangers of the sea, to wit the natural action of storms of 
unusual severity." But the storms encountered were not greater than 
might reasonably hâve been expected in rounding the Horn at that 
season, and in accepting this shipment it must be presumed that it was 
accepted in view of the character of the goods, the character of the 
crating, and the weather likely to be encountered. With ail thèse élé- 
ments before it, claimant accepted the shipment and agreed to deHver 
it in San Francisco in good order and condition. If the crating, which 
was designed in order that the tubs might stand on end, was an insuffi- 
cient crating to stow flat and in tiers, the ship should not hâve accepted 
the consignment with the purpose of so stowing them. If stowage on 
end were impossible, and stowage in tiers unsafe, the consignment 
should not hâve been received at ail. 

The ship bas not shown a sufficient reason for not delivering the 
cargo in good order and condition as agreed. A decree will therefore 
be entered, referring the causes to the commissioner to ascertain and 
report the amount of damage. The difficulties suggested as to the 
proofs of damage must be met as they arise. 
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COUNTY et al. 

(District Court, D. lUaho, S. D. March 23, 1916.) 

No. 495. 

Taxation ®=32.S4 — Exemptions — Caeet Act Irrigation Systems — Idaho 
Statitte. 

Sess. Laws Idaho 1899, p. 221, as amended by Sess. Laws 1913, p. 173, 
exempts from taxation "irrigation eanals and ditches and water rlghts 
appartenant thereto when no water is sold or rented from any sucli 
canal or ditcà, only to the extent tbat the water conveyed by such canal 
or ditch is used to irrlgate lands within this state: Provided that in case 
any water be sold or rented from any such canal or ditch to irrigate 
lands within this stat«, then, and in that event, such canal or ditch shall 
be as.sessed for taxation to the extent that such water is so sold or 
rented." Held that, under such statute as construed by the Suprême Court 
of the State, which construction is bindlng on the fédéral courts, a cor- 
poration organized for the promotion and construction of an irrigation 
System under Carey Act Aug. 18, 1894, c. 301, § 4, 28 Stat. 422 (Oomp. St. 
1913, § 4685), is not taxable upon any part of its System, either as to wa- 
ter rlghts sold or such as remain rnisold. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 381, 382 ; Dec. 
Dig. <S=3234.] 

^=»For other cases see aame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
231 F.— 49 
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In Equity. Suit by the Twin Falls Salmon River Land & Water 
Company against Twin Falls County, Idaho, W. J. Young, Treasurer, 
and E. J. Finch, Auditor and Trustée, of said county. On rehearing. 
Decree for complainant. 

Richards & Haga and McKeen F. Morrow, ail of Boise, Idaho, for 
plaintiff. 

A. M. Bowen and A. R. Hicks, both of Twin Falls, Idaho, for de- 
fendants. 

DIETRICH, District Judge. Broadly speaking, the question is of 
how far the property embraced in a Carey Act irrigation system is 
exempt from taxation under the Idaho statutes. The complaint was 
apparently framed upon the theory that the plaintiff had sold water 
rights up to the fuU capacity of its system prior to the making of the 
assessment, and that therefore it retained no taxable interest, and 
such was the theory upon which the case was originally submitted. 
Indeed, until recently, if I am not misinformed, the rule in actual 
practice bas been generally recognized both by Carey Act companies 
and public officers that to the extent of the unsold portion of the 
irrigating system, and to that extent alone, such property is subject 
to taxation. Assuming that to be the correct view of the law, I found 
in substance that the county officers had attempted to tax only the 
unsold portion of the plaintiiï's system, and that, while it later develop- 
ed that it had no unsold capacity, it had not conceded such f act at the 
time, and I therefore held that the finding of the board of equaliza- 
tion was conclusive and the plaintiff was without présent remedy in 
the courts. However, before a decree dismissing the bill was entered 
pursuant to such conclusion, the Suprême Court of the state decided 
the case of Idaho Irrigation Co. v. Lincoln County, 152 Pac. 10,58, 
apparently holding that such projects are whoUy exempt from tax- 
ation, and thereupon the plaintiff filed herein a pétition for rehearing, 
which was granted. The submission is now upon a reargument. 

The primary question is whether such a system or any interest there- 
in is at any time subject to taxation; and there is the further inquiry 
as to how far we are hère bound by the décision of the state court. 
The original of the exemption statute under considération, enacted in 
1899 (Session Laws 1899, p. 221), was as follows : 

"AU Irrigating canals and dltches and water riglits appurtenant ttiereto 
when the owner or owners of said irrigating canals and ditclies use the water 
thereof excluslvely upon land or lands owned by hini, lier or them : Provided, 
in case any water be sold or rented from any such canal or ditcli, then, in 
that event, such canal or ditch shall be taxed to the extent of such sale or 
rental." 

In 1912 this provision was amended to read as follows : 

"The following property is exempt from taxation : * * * 
"L. AU irrigation canals and dltches and water rights appurtenant tliereto, 
when the owner or owners of said irrigating canals or dxtehes use the water 
thereof exelusively upon land or lands owned by him, her or them and situated 
wholly within this state: Provided, in case any water be sold or rented froni 
any such canal or ditch, then, in that event, such canal or ditch shall be taxed 
to the extent of such sale or rental." Session Laws 1912 (Sp. Sess.) p. 23. 
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And again there was an amendment in 1913, so that the provision 

now reads : 

■'Irrigation canals and ditehes and water rights appurtenant thereto wheii 
DO water is sold or rented from any such fanal or ditch, only to the extent 
that the water oonveyed by such canal or ditch is used to irrisate lands with- 
In this State : Provided, that in case any water Xm sold or rented from any 
tiuch canal or ditch to irrigate lands within this state, tUen, and lu that event, 
such canal or ditch shall be assessed for taxation to the extent that such water 
is so sold or rented." Session Laws 1913, p. 17:'.. 

It is not improbable that the first amendment had its origin in the 
facts disclosed in the case of Spokane Valley Land & Water Co. v. 
Kootenai County (D. C.) 199 Fed. 481 (décision rendered August 
19, 1912), and it is aiso not improbable that the second amendment 
was made to give greater précision to one of the ambiguous features 
ipointed out in that décision. However that may be, the provision as 
it now stands expressly déclares what in that case the original sec- 
tion was construed to mean, and otherwise the law remains substan- 
tially tinchanged. In ail of the provisions the intent of the Législa- 
ture to divide irrigation Systems into two classes, one exempt from 
and the other subject to taxation is clear. As is said in the Lincoln 
County Case, it is plain "that it was the intention of the Législature 
to place ditehes and canals from which water was sold or rented in 
one class, and those from which no water is sold or rented in a différ- 
ent class." And ail the time, it may be added, both under the orig- 
inal provision and under the amendment, the principle of classification 
has been the same. This principle is that until a water right, by sale 
or dedication and use, becomes appurtenant to the land, and is owned 
(iirectly or indirectly by the owner of the land, it shall be separately 
assessed, and that thereafter it shall be exempt; the reason for the 
exemption doubtless being that af ter the water right becomes attached 
to the land, it contributes its value thereto, and thus beats its proper 
burden of taxation in the assessment of the land. 

Now, underlying the plaintiff's contention, if I rightly apprehend 
it, is the assumption (apparently indulged in the Lincoln County Case) 
that a Carey Act company is not the owner of the works that it con- 
structs, or of its water rights. If the term "owner" is used in its 
ordinary sensé, and such must be its meaning if the argument is to 
be given any validity at ail, not only do I fail to see how the view can 
be maintained (so long as the water rights in the System are unsold), 
but to recognize it in ail of its logical conséquences will, as it seems 
to me, bring chaos into a branch of the law which already présents 
questions of the most perplexing character. That the holding or op- 
erating company to which the irrigating works ultimately pass never 
becomes the owner thereof in any real sensé is to be admitted ; for, 
after such transfer is made, its status is substantially that of the older 
type of co-operative canals referred to in Spokane Valley Land & 
Water Company v. Kootenai County (D. C.) 199 Fed. 481. It is only 
the holder of the naked title. And properly I think a like view may be 
taken of the status of the title in the promoting company after the water 
rights are sold, but before a formai transfer of the System is made to 
the operating company. In such case the promoting company has ceas- 
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ed to have any bénéficiai interest; the System equitably belongs to the 
owners of the lands. 

But how can such a view be legitimately taken before water rights 
are sold? If at that time the promoting company does not hold and 
own the title and the entire bénéficiai interest, what is its relation to 
the property ? It is suggested that its interest is represented by a lien, 
under section 1629 of the Revised Codes; but section 1629 does not 
purport to create or to relate to a lien iipon the system for the cost of 
the construction thereof as fixed by the contract with the state, or 
a lien for the actual cost of construction, or to any lien upon the system. 
The liens therein provided for are given to the promoting company, as 
vendor, to secure the deferred payments due to it from the vendees 
of water rights; until a water right is sold, it is the owner of the 
entire system, and neither has nor needs a lien. As water rights are 
sold it is given a lien only in case the purchase price is not paid in 
cash, and then only upon each water right separately, for the deferred 
payment on account of the purchase price thereof, and upon the spé- 
cifie land for which such water right is sold and to which it becomes 
appurtenant. The language of the statute is: 

"Any person, company or association, fumishing water for any tract of land 
sliall have a flrst and prior lien on said water riglit and land upou wliich said 
water is iised for ail deferred payments of said water right." 

It therefore appears that on making the sale of a water right the 
promoting company does not release such water right from a gênerai 
lien covering the entire system, but aliénâtes its title to the water right, 
and as security for the purchase price acquires a lien thereon, and 
upon the farm to which the water right attaches. It is the owner 
of , not a lienor upon, the system ; it sells— it does not release — to the 
settler. 

It is further suggested that serions complications might arise from 
the taxation of the system, because, in the case of delinquency, it 
would be sold, and the purchaser would be relieved from the obliga- 
tions of the contract with the state ; but it has become the established 
doctrine of this jurisdiction, both in the state and fédéral courts, that 
the promoting company may mortgage the system, and it may enter 
into contracts relative thereto by which laborers' and materialmen's 
liens will attach, and such mortgages and liens may be foreclosed, and: 
title thus passed to a purchaser. It is not apparent how or why com- 
plications would be more serious in the case of a tax sale than in 
the case of a sale on foreclosure of a mortgage or other lien. 

Now, bearing in mind that admittedly a corporation which owns 
an ordinary irrigating system in which water rights are sold is bound 
to pay taxes thereon, what substantial distinction, if any, can be drawn 
between such company and one which promotes a Carey Act project? 
While the latter is, for convenience, frequently referred to as the con- 
struction company, it is in my judgment more aptly termed a promol 
ing company, for it not only constructs the works, but preliminarily it 
must acquire and asseinble the essential éléments of the System, such 
as water rights, rights of way, and réservoir sites, and, furthermore, 
it is under the necessity of negotiating the sale of water rights, which 
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in actual practice constitutes one of its inost onerous fuiictions. In 
short, the project is its enterprise, in the success or failure of which 
it alone is financially interested, and for the success or faiUire of which 
it is primarily responsible. 

It will further be borne in mind that, while such a company is re- 
ferred to as a Carey Act company, it is not meant thereby that it is a 
pecuh'ar species of corporation. The désignation impHes only that 
the corporation happens to be engaged wholly or in part in providing 
water for the irrigation of lands under the Carey Act. There is noth- 
ing distinctive in t/ie origin or in the form of the organization of such 
a company ; it cornes into being under, and exists by virtue of, the 
gênerai corporation laws of the state. Section 1615 of the Idaho Re- 
vised Codes provides that "any person, company of persons, associa- 
tion, or incorporated company, constrncting or having constructed, or 
desiring to construct, ditches, canals," etc., may enter into a contract 
with the State. It thus appears that an ordinary corporation, provided 
its purpose as defined in its articles be broad enough, may engage, 
either exclusively or partly, in Carey Act projects, and a System fully 
constructed under the gênerai law of the state may after construction 
become a Carey Act project as the resuit of the exécution of an ap- 
propriate contract betvveen the owner and the state. 

Now, in the light of thèse considérations, let us suppose a case : A 
corporation is organized with a purpose broad enough to authorize it 
to provide water for irrigating purposes, either by open sale, upon such 
terms as may be agreed upon with settlers whom it may persuade to 
settle upon the lands to which it proposes to conduct the water, or 
under the procédure prescribed by the Carey Act. Suppose, further, 
that this company décides to bring the water to township 4 under the 
former plan, and to the adjacent township 5 under the latter plan. 
It goes to a neighboring stream, niakes two surveys as the bases for 
applications for water permits, makes the applications, and secures 
the two permits, one for the one system and the other for the other. 
After the necessary surveys, it acquires by purchase and by proceed- 
ings in eminent domain rights of way for the necessary dams, ditches, 
and réservoirs for each system. Thus far its procédure is precisely 
the same in both cases, and its rights and titles are identical. It there- 
upon applies to the state land board and secures the ségrégation of the 
lands in township ~>, under the Carey Act, and enters into the usual 
contract, the distinctive feature of which (for such is the gist of the 
Carey Act) is that, in considération of the assurance that no one will 
be permitted to acquire lands in this township who bas not first pur- 
chased a water right from the corporation, thus eliminating the pos- 
sibility of a compétitive enterprise, it will sell water rights to ail actual 
settlers at not to exceed $40 per acre. Thereupon it complètes its 
System and offers for sale its water rights at $40 per acre, with the 
further understanding, as is the custom, that the purchaser acquires an 
imdivided proportionate interest in the canal System and the water 
right, the same to be evidenced by stock in the operating corporation, 
to which the légal title will be conveyed when the capacity of the 
System has been fully sold. 
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Now suppose, further, that the corporation, being in contre! of wliat 
it deems to be the only feasible right of \va)' by which water can be 
carried to township 4, and therefore being without fear of compétition, 
sees no advantage in contracting with the state under the Carey Act 
relative to this project, and hence proceeds independently to constrnct 
the other System under the gênerai laws of the state, and upon its 
completion advertises that it will sell water rights at the same rates 
and upon the same terms as under its Carey Act project, and that the 
purchasers will acquire proportionate interests in the System and water 
right, the légal title to which will be conveyed to an operating Com- 
pany, in which they will hold ail of the stock, as soon as ail of the 
rights are sold, just as in the case of the Carey Act project. Now un- 
doubtedly this latter system, upon its completion, and at least until 
the water rights are sold, falls within the taxable class of canals as 
defincd in the statute. Indeed, at this stage it is typical of that class. 
]jut in what respect is it différent from the other System owned by 
the same company, and why should it be taxed and the other go free? 
]s not the ownership in both cases of precisely the same origin and 
quality, and is not the sale of water rights identical in ail essential 
respects? If it be said that on the Carey Act System the corporation 
(loes not become the absolute owner of the water rights, because it 
does not and cannot apply the water to a bénéficiai use, the statement is 
equally true of the other project. Hard v. Boise City, etc., 9 Idaho, 
.i89, 76 Pac. 331, 65 L. R. A. 407. 

Let us carry the illustration a little further, and suppose that, after 
the corporation bas fully completed its System for the irrigation of the 
lands in township 4, it does not find a ready sale for its water rights, 
and it learns that there is another feasible source from which the lands 
may be irrigated, and it is threatened with a compétitive System. Ac- 
cordingly for protection it applies to the state land boa.rd for a ségréga- 
tion of the lands, and enters into a contract with the state by which 
the project is turned into a Carey Act project. Its System is taxable 
the moment before it enters into such contract. Upon what theory 
does it cease to be taxable the moment after? The contract, pre- 
sumably, is not burdensome, but bénéficiai, to the company. It is the 
owner of its dam and diverting works, its rights of way, canals, and 
réservoirs, the moment before the contract is executed. In what 
manner does it become divested of such ownership the moment after? 
if it loses title, either légal or équitable, to whoni does such title pass? 
The project is dedicated to a public use before the contract is entered 
into, and is charged with the burdens and obligations of such use ; it 
continues to be so charged. Before the contract, upon receiving rea- 
sonable compensation therefor, the corporation is under obligation to 
furnish water to ail persons in need thereof. Wilterding v. Green, 4 
Idaho, 773, 45 Pac. 134; Shelby v. Farmers' Co-op. D. Co., 10 Idaho, 
723, 80 Pac. 222 ; Bardsly v. Boise City, etc., 8 Idaho, 155, 67 Pac. 428. 
Such is its obligation after the contract with the state, the only dif- 
férence being that in the latter case it agrées beforehand that the rea- 
^onable compensation will not exceed a specified amount. In either 
case it is the sole beneficiary of the entire value of the System. The 
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proceeds of tlie sale of ail water rights without diminution go into 
its treasury and belong to it absolutely. If the water rights are not 
ail sold, it, and it alone, suffers the loss. Even in case of a forfeiture 
of its contract it is entitled to the net proceeds of the sale of the Sys- 
tem. Revised Codes Idaho, § 1623. It may mortgage, incur liens 
upon, and transfer the property, the same in one case as in the other. 
In either case it may bring and défend actions affecting its title as 
well to its water right as to its rights of way and constructed works. 
Its relation to the project is as essentially that of ownership in the 
one case as in the other. In both cases such relation has ail the at- 
tributes of ownership ; the only qualification being that in the one case 
interests in the nature of water rights are to be sold for a stipulated 
price, presumably a reasonable price, in considération of the protection 
which the company thus gets against compétition. But this limitation 
upon the power of disposition in no wise affects the quality of or im- 
pairs its title. The state of Idaho is none the less the owner of its 
grant lands because there is attached to the grant the condition that 
the land shall not be sold for less than $10 per acre. An absolute grant 
to a railroad company is not held nontaxable because of the condition 
that the land shall be sold to settlers for $10 per acre. 

In no real sensé is a Carey Act corporation an agent of the state, 
or a trustée for the state or for the settlers. Its obligations are such, 
and such only, as it assumes in its contracts, or such as are imposed 
upon it by the law relating to public service corporations. To it, of 
course, is applicable the fiction that in the administration of a public 
use the corporation is the agent of the state, as, for example, in the 
acquisition of rights of way, through proceedings in eminent domain; 
but that considération is quite immaterial. 

While it thus appears that I still adhère to the view upon which the 
cause was originally submitted and decided, I am^ inclined to think 
that, in so far as concerns the présent issue, the Lincoln County Case 
should be regarded as controlHng. The gênerai rule is that the féd- 
éral courts will foUow the décisions of the highest court of the state 
in the construction of a local statute. The rule is subject to certain 
exceptions, but hère no vested rights of the private citizen are involved, 
and no other reason for making an exception is apparent. The rev- 
enue laws of a state are peculiarly of a local character, and it is of the 
highest importance that they operate uniformly and be enforced 
against ail alike ; with a variance in the judicial décisions this, of 
course, would be impossible. In déférence, therefore, to this rule, I 
must, upon the authority of the Lincoln County Case, grant the relief 
prayed for. It may be added that the resuit works no injustice, for 
when the levy was made it is thought that in fact the plaintiff had no 
residual bénéficiai interest in the System. I hâve been at some pains 
to make plain my views upon certain phases of the controversy only in 
order to avoid misapprehension touching related questions, which are 
more or less constantly arising out of Carey Act transactions, and as 
to which the gênerai rule hère followed is not deemed to be controlling. 

Let a decree go for the plaintiff as prayed. 
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THE TRA'NSFER NO. 22. 

CDistrict Court, E. D. New York. March 30, 191G.) 

Collision <S=»71(2) — Landing of Car Floats at ïermixal — Ddty and Lia- 
bility of tug. 

A trarisfer tusr, which attempted to land two car floats at the same 
tlme in tlie night at the terminal bridges of a railroad c-ompany at Jer- 
885' City, held in fault and liaWe for an injury caused l)y one of tlie 
floats to another already moored, in tlie absence of évidence which estab- 
llslied an agreement or custom which niade it the duty of the railroad 
employés or those in charge of moored floats to attend to the laiiding of 
approaching floats and to look afrer the safety of those already moored, 
further than to do what they could to preveut an Injury which seemed 
Impendlng. 

[Ed. Note. — For other cases, see Collision. Cent. Dig. § 101; Dec. Dig. 
'S=?71(2).] 

In Admiralty. Suit by the Lehigh Valley Transportation Company 
against the steam tug Transfer No. 22, the New York, New Haven 
& Hartford Railroad Company, claimant, with the Lehigh Valley Rail- 
road Company impleaded. Decree for libelant, against the Transfer 
No. 22. 

Harrington, Bigham & Englar, of New York City (T. C. Jones, of 
New York City, of counsel), for libelant. 

Charles M. Sheafe, Jr., of New York Citv, for claimant. 

B. F. La Rue, of New York City (T. C. Jones, of New York City, 
of counsel), for respondent. 

CHATFIELD, District Judge. On the morning of February 15, 
1915, Transfer No. 22, of the New York, New Haven & Hartford 
Railroad, received a signal to put two car floats loaded with freight 
cars which it had in tow into bridges 5 and 6, at the Lehigh Valley 
Terminal in Jersey City. The Transfer was between the two floats 
and went ahead in what is testified to be the customary manner, so 
as to divide the float upon her port hand from the one upon her star- 
board hand by the center pin or rack between the two bridges. 

The tide was running strongly ebb and the intention of the captain 
of the Transfer was to move the float upon his starboard hand in 
toward bridge No. 6, to a point where the bow of the float would corne 
against the upper or northern rack of bridge No. 6, while the port 
side of the float would rest against the center pin. By running out 
lines, this float could be maintained in that position while the tug took 
the other float into bridge No. 5 and had it secured in place. 

The maneuver occurred at 1 :35 a. m., and according to the testi- 
mony not many of the force of railroad men were on duty, as it was 
Monday morning and the force had been small during the evening of 
Sunday, February 14th. But this makes no difl^erence, as men were 
présent to perf orm ail of the duties which the railroad company under- 
took and which it claims that it was liable to attend to. 

In bridge No. 4 a float belonging to the Lehigh Valley Transpor- 
tation Company was moored. There had been a floatman upon this 

<g:=5For other cases see same tojiic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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fioat, but at this précise moment he had gone to the railroad office upon 
the pier. 

The floats are moored to the bridges by two lines, one at each sida 
of the bow, and by four toggle pins, which pass into sockets or rings 
so as to exactly register the up and down position of the boat and to 
cause exact meeting of the track rails when the boat is held firmly 
to the dock by tightening the side lines. 

No great amount of side motion is possible at the outer end of the 
car float, unless one of thèse side lines be loosened and the boat with- 
drawn from the toggle pins. But in order to hold the float securely 
in her position, a breastline is run out to the rack on each side, and 
the testimony shows that on occasion thèse breastlines are loosened 
or eased up, if another boat comes in contact with the float moored 
to the bridge. This is done with the double purpose of easing the 
blovv and also preventing the breaking of the line, and it appears from 
the testimony that considérable dispute bas arisen between the car 
floats and the Lehigh Valley Railroad Company as to responsibility 
for broken lines under such circumstances. 

The Lehigh Valley Railroad Company disavows liability for such 
broken lines and for the safety of the floats, when properly moored, 
in case of injury by other vessels being brought into or warped into 
the terminal. 

In this case the libelant bas brought its action against the tug, which 
upon invitation and by business arrangement with the Lehigh Valley 
Railroad Company was bringing a car float to the Lehigh Valley 
Railroad terminal, in order to continue the transfer of the freight cars 
upon the float, over the Lehigh Valley Railroad. 

The New York, New Haven & Hartford Railroad Company as own- 
ers of this tug hâve brought in the Lehigh Valley Railroad Company 
as a défendant, and the issue comes down substantially to a question 
of responsibility between the two railroad companies, as the New York, 
New Haven & Hartford Railroad Company ofi^ers testimony seeking to 
show a custom on the part of the Lehigh Valley Railroad Company 
to send men to ease ofl: the lines or to care for the floats in the ter- 
minal, when other floats are being brought in on an ebb tide. 

The Lehigh Valley Railroad Company not only dénies the existence 
of any such custom, but stands upon the broad proposition that it 
owed no duty of that sort to either the float already moored or to the 
tug and float coming into the terminal, and that the obligation to so 
maneuver the moving boats as not to injure those already in place rests 
upon the moving boat. In other words, if the float already moored 
(or the railroad) sees that another boat is coming in contact and eases 
oiï a line to prevent breaking of the line or force of the blow, the 
Lehigh Valley Railroad Company contends that this is not an admission 
of responsibility or obligation to provide some one to perform such a 
service, but that it is rather the usual obligation resting upon any 
person to avert injury to property in any way under the control or 
care of the person when impending injury is brought to that per- 
son's attention. The Express, 212 Fed. 672, 129 C. C. A. 208; The 
Jersey Central, 221 Fed. 625, 137 C. C. A. 349. 
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No substantial différence arises in the présent case because of the 
ownership by the Lehigh Valley Transportation Company of the float 
in bridge No. 4, from that which would be presented if this float had 
been the property of the Lehigh Valley Railroad. If the New York, 
New Haven & Hartford tug can rely upon a duty, of either the float- 
man upon the float or the railroad employés at the bridges, to pay at- 
tention to the whistle announcing the arrivai of the tug, and to man the 
varions lines of the float in the bridge, so as to assist the New Haven 
tug in bringing its floats into place, and to prevent in jury to the floats 
already nioored, then the New Haven tug is not responsible for such 
injuries as might resuit from lack of care on the part of the men pro- 
tecting the moored boat, and would be bound only to handle the moving 
floats so as to create no négligent or unusual risk. 

If an established custom to perform this service of looking out for 
the moored boats was established on the part of the railroad company, 
then the railroad company maintaining the terminal would of course 
be liable to the l)oats in the bridges for broken lines, etc. Similarly, 
the existence of such a custom, if that custom went to the extent of 
requiring the boat moored to the bridges to maintain a watchman to 
attend to its own lines, would absolve the railroad company maintain- 
ing the terminal, and the loss would fall upon the boat which was in- 
jured. 

lîut if the obligation resting upon the tug in charge of the moving 
boats requires it to so navigate as to use reasonable précautions in 
avoiding danger, under the conditions which must be taken into ac- 
covmt at the time, to vessels which are moored at the time, then ail 
that the moving vessel can expect from either the men at the terminal 
or upon the moored float is to do whatever may be in their power to 
prevent an avoidable in jury, if such an injury is impending, or to give 
warning of danger, if the dangerous condition is not apparent to the 
moving vessel. 

This would not absolve the moving vessel from the necessity of so 
navigating as to avoid inflicting injury upon the moored vessel, in case 
no one happens to be at the précise point where bis services might be 
of some assistance in making the maneuver easier for the moving ves- 
sel. Nor would the moving vessel bave the right to dépend upon the 
observance and help of the employés of the railroad at the terminal, 
in accomplishing that which the tug undertakes to do. 

The signal from the terminal, that the boat may be brought in, and 
the indication as to what bridge is to be used, and the préparation of 
the terminal only go so far as to require removal of such obstacles or 
conditions as would prevent the free and proper use of the bridges by 
the tug which is handling the floats which are to be brought in. 

In the absence of express agreement or of custom which would in- 
dicate that the railroad company operating the terminal actually at- 
tended to the moving, landing, and mooring of the floats, and that the 
tug became merely the agent of the terminal company in so doing, it 
is impossible to shift the responsibility for the natural and probable 
results of what the tug undertakes, either to the helpless float already 



ST. LOUIS INDEPENDENT PACKING CO. V. HOUSTON 779 

in the terminal, or to the railroad company, which stands ready to 
receive the boat which the tug is bring^ing in. 

According to the testimony in this case, at the terminal in question, 
upon an ebb tide, it is substantially impossible to put two floats into the 
upper (Nos. 5 and 6) bridges at the same time, without causing the 
lower of tbese floats to come in contact with the float in the bridge 
below. 

Inconvenience in taking the floats in one at a time is the alternative, 
but if, in order to save this time, the tug attempts to land the two 
floats at once without injury, and if it is not so fortunate as to re- 
ceive help from some other person by which conséquences of danger 
may be avoided, it cannot escape liability by suggesting that it expected 
or hoped for the help which it did not receive, and that it should not 
be blamed, inasmuch as in most instances the help might hâve been 
obtained. 

The libelant may hâve a decree against the Transfer No. 22, and 
the pétition to bring in the Lehigh Valley Railroad Company should 
be dismissed. 



ST. LOUIS INDEPENDENT PACKING CO. v. HOUSTON, Secretary of Agri- 
culture, et al. 
(District Court, E. D. Missouri E. D. March 20, 1916.) 
No. 4156. 

1. CONSTITUTIONAL LAW <g3373— MEAT INSPECTION ACT— REGULATIONS BY DEPAETMENT. 

Under the power conterred on the Secretary et Agriculture by Méat Inspection Act 
Maroh 4, 1907, c. 2907, 34 Sta,t. 1260 (Comp. St, 1913, § 8681 et seq.), to make régulations 
to carry out the purposes of the act to prevent the sale in Interstate commerce ot 
food which is unsound, unwholesome, or otherwise unfit for human use, the déter- 
mination by the Secretary that an article is within such prohibition is not reviewable 
by the courts. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. §§ 134-137 ; Dec. 
Dig. <S=73.] 

2. Food <g=3l— Méat Inspection Act— Régulations by Department. 

Order No. 211, promu)gated by the Secretary of Agriculture July 15, 1914, under 
the Méat Inspection Act, which provides that sausage shall not contain cereal In ex- 
cegp of 2 per cent, nor water or ice in excess of 3 per cent., is within the powers of 
the Secretary, valid, and enforceable ; also heîd on the évidence as a matter of f act 
that the addition of cereal or water in larger quantities tends to render the sausage 
unwholesome, especially it it is kept any considérable length of time before use. 

[Ed. Note.— For other cases, see Food, Cent. Dig. |§ 1, 2 ; Dec. Dig. (©=31.] 

In Equlty. Suit by tlie St. Louis Independent Packing Company against 
David F. Houston, Secretary of Agriculture, A. D. Melvin, Chief of the Bureau 
of Animal Industry, and James J. Brougham, Chief Inspecter of such Bureau 
at St. Louis. On final hearing. Decree for défendants. 

For prior opinion, see 215 Fed. 553, 132 C. C. A. 65. 

Franklin Ferriss, J. H. Zumbalen, and Henry T. Ferriss, ail of St. Louis, 
Mo., for plaintifC. 

Arthur L. Oliver, U. S. Atty., and W. H. Woodward, Asst. U, S. Atty., both 
of St. Louis, Mo., for défendants. 

DYER, District Judge. The complainant's bill now iStands as it did when 
flrst presented to the court on an application for a mandatory in.iunction to 
restrain the défendants from réfusing to mark as "Inspected and passed" ail 
saùsàgé manufactured by complainant, and to hâve the court déclare void 

<g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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îi régulation proiuulgated l)y tlie Secretary of Agriculture on February 28, 
1913. Tliere lias been no change wliatever in any of tlic averments. It was 
upon tlie bill as it iiow stands tliat tlie court refused an injunction, and it 
was upon the averments in tliat bill alone that the Court of Appeals acted in 
reversing the jndgmeut of tbis court. Tbe Court of Apjieals, in the opinion 
filod by it (215 Fed. 5.j:î, 132 C. C. A. 6.5), said: 

"Basing ail our statoments upon tbe allesations of the bill, which hâve 
nevor J)cen controvortcd, sausage and cereal which contaln no dyes, Chemicals, 
preservatives, or ingrédients which render such méat or méat food products 
unsound, unhealthfui, unwholesome, and unfit for hnman food, and which is 
not by any other reason unsound, unhealthfui, unwholesome, or unfit for 
human food, is not .sul).1ect to condemnation under tbe ment lnsp(H;tion law, 
except as hereafter indicated. * * * The question is simply: Could he 
[the Secretary of Agriculture] prohibit the malclug of a compound, which 
was Sound, healthful, wholesome, and free from dyes, Chemicals, preserva- 
tives, or ingrédients vi^hich render such unfit for human food by a mère 
régulation? We are constrained to say that he cannot." 

Tbe converse of thls proposition is neeessarily tbis: Tliat if such produci: 
in tlie opinion of the Secretary be unsound, uiihealtliful, unwholesoine, and 
unfit for human food, it is wlthin the power conferred upon him by law to 
prohibit, by régulation, such product from l)eing sent in Interstate commerce. 
Assuiuing that ail the forc^golng statements be true, what is the présent atti- 
tude of the case now before the (»urt? After the cause came back to this 
court, the défendant Houston (who had not prior thereto been served wlth 
procesM, and who had not entered his formai or voluntary appearance), was 
duly served with process. Tbereafter, ou the 21st of June, 1915, Houston, 
with bis codefendants, filed answers to tlie bill. Then for the first time the 
allégations of tbe bill were "controvcrtcA." The cause was then brought to 
a hearing on the bill, answers, and proof. The answers of the défendants, 
while separate, are practically one and the same. Oral arguments by counsel 
were made and briefs by counsel were submittcd. 

The answer of the défendant Houston seems to be full and complète, and 
puts In issue nearly ail of the material allégations of the bill. It will be 
only necessary to consider what seem to be the most important issues to be 
dcterniiiied by the bill and answer. Tbe answer to the flfth paragraph of 
the bill is as folio vi's: 

"Flfth. The défendant, for answer to the flfth paragraph of the bill, admits 
that a portion of the saugages maiiufactured by plaintiff are compounds and 
mixtures composed and manufactured in part from méat of hanis, pork, spices, 
and cereals, if the sausage is of the type known as 'fresh pork sausage,' and 
from beef, ham, pork, cereals, spices, and other ingrédients, if under the 
style known as 'Bologna' or 'Frankfurt' sausage ; that the amount of cereal 
used in said compounds and mixtures composing said sausage is as much as 
from 1 to 10 per cent, of cereals, and that varying amounts of water are also 
used. And défendant allèges that the amouirt of water so used by plaintiff 
often equals 20 to 40 per cent, of the flnished product. 

"And the défendant, furtlier ansvi'ering said paragraph, dénies that the 
cereal so used by plaintiff is wholesome, dénies that the amount of water used 
dépends upon the méat used, or the amount necessary for the compounding 
or mixture of the varions ingrédients; dénies that said cereal is composed 
of ground grain ; dénies that the sa%isagcs manufacturée hy plaintiff as al- 
Icffcd therein are soun-d, healthful, or wholesome; and dénies that said 
sausages contain no ingrédients which render the sausages unsound, unhealtli- 
ful, unwholesome, or unfit for human food. 

"And défendant, further answering said paragraph, states that cereal Is 
a substance which Is Inferior to the other ingrédients composing the sausages 
manufactured by plaintiff." 

Answering the eleventh paragraph of the bill, the answer in part contains 
the foUowing: 

"Défendant further dénies that the amount of cereal anê loater so used m 
the m-anufacture of said sausage did not in any wwy impair the food value 
of the product or its heaUhfulness or wholesomeness as a food." 
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The foUowing déniai is niade to the twelfth paragraph of the blU: 

•'Defeudant further dénies that the said méat food products mentioned In 
sald paragraph are soimd, healthful, wholesome, or fit for human food." 

Answering the fourteenth and last paragraph of the bill, the défendant 
Houston says: 

"Défendant, further answering, states that the manufacture and sale of a 
product as sausage, which product contalns added cereal and water in quanti- 
ties as described in plaintitï's bill, or in any quantities in excess of the 
amount designated in said régulation, effective April 1, 1913, is false and de- 
eei)tlve; that the ordinary consumer of sausage manufactured b.v this plain- 
tiff has no knowledge or information that sausage contalns cereal and added 
water, that such Information is not conveyed to persons who purchase plain- 
tiff's sausage at retail by any method of marking or brandlng now or hereto- 
fore in use by plaintitï, and that it is Impractlcable and impossible in the ordi- 
nary course of manufacture and distribution of sausage to mark or brand 
the same so that the purchaser at retail or the consumer wlU be informed as 
to the amount of cereal and water added thereto. 

"Défendant, further answering, states that the addition of cereal and water 
to sausage has for many years been condemned and disapproved by many 
authoritative writers and vai-ious well-known organizations familiar wlth and 
concemed in the manufacture and sale of sausage in thls country and other 
countries ; that such views and opinions of such writers and organisations 
hâve been widely published and discussed, and that thls plaintifE knew, or in 
the reasonable and lawful conduct of its business ought to bave known, of 
such vIews and opinions ; and that such use of cereal and water in the 
manufacture of sausage constitutes a fraud and déception upon the pur- 
chaser and consumer, and the plaintiff as a manufacturer of sausage was and 
is in duty bound to conform its business to the requirements and provisions of 
said act of Congress and of said régulations of the Secretary of Agriculture, 
and that because of thèse facts no surprise, hardship, or Injustice has been 
or wlU be sustained by or done to thls plaintiff by the enforcement of thls 
régulation. 

"Défendant, further answering, states that slnce the fillng of this suit, and 
previous to the service of the subpœna on hlm in said cause, the régulations 
set forth in paragraph 9 of the bill had been superseded by régulations gov- 
erning the méat inspection of the L'nited States Department of Agriculture, 
contalned in B. A. I. Order 211, which were promulgated on July 15, 1914, by 
the Secretary of Agriculture, pursuant to the authority conferred upon him 
by the said Méat Inspection Act, and effective on and after Xovember 1, 1914, 
and that a copy of said régulations will be produced at the hearing of this 
cause." 

The évidence shows that the régulations effective April 1, 1913, were an- 
uuUed and superseded by other régulations effective November 1, 1914. The 
latter were in force at the time the défendant Houston was served wlth pro- 
cess and at the time he filed his answer. The régulations made effective 
April 1, 1913, were preceded by the following: 

"Washington, D. C, Feb. 28, 1913. 
"For the purpose of preventing the use in Interstate or foreign commerce 
of méat or méat food products under any false or deceptlve name, under the 
authority conferred on the Secretary of Agriculture by the provisions of the 
act of Congress, approved June 30, 1906 (34 Stat. 674), Régulation 18 is 
hereby amended by the addition of sections 15 and 16, to read as hereinafter 
set out. James Wllson, Secretary of Agriculture." 

Couusel for complainant In hls brief says: 

"The régulation itself shows that it was not based on unwholesomeness, 
but on the question of name." 

And he then refers to the presmble above referred to as proof of that fact. 
It appears from the évidence in the case that régulations (including the pre- 
amble) effective April, 1913, are no longer in force, but were superseded by 
régulations effective November 1, 1914. Thèse latter régulations were adopted 
and in force when Houston was served with process and at the time the 
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answer was flled. The preamble to the régulations of 1913 Is entirely omitted 
from the régulations of 1914, now in force. This omission, in view of thi; 
complainant's contention, seems signiflcant. It is true that certain paragraphs 
of the régulations of 1913 are retained in the régulations of 1914. Tliey are 
as follows: 

Section 16, paragraph 1: "Sausage shall not contain eereal in excess of two 
per cent. When eereal is added its présence shall be stated on the label oi- 
on the product." 

Paragraph 2: "Water or iee shall not be added to sausage, except for the 
purpose of facilitating grinding, chopping, or mixing, in which case the added 
water or ice shall not exceed three per cent., except as provided in the fol- 
lowing paragraph." 

Paragraph 3: "Sausages of the class which are smoked or cooked, such as 
Franlffurt style, or Vienna style, and Bologna style, may contain added water 
in excess of three per cent., but not in excess of an amount sufBcient to make 
the product palatable. When water (in excess of three per cent.) and eereal 
are added to this class of sausages, the statement 'sausage, water and eereal' 
shall appear on the label or on the product, but when no eereal is added the 
addition of water need not be stated." 

If the Secretary had said in so many words that sausage contaluing more 
than 2 per cent, of eereal and 3 per cent, of water was unwholesome and not 
ht for food, and for that reason could not be shipped in interstate commerce, 
would there be any doubt that hls action was well withln the power conferred 
upon him by Congress? Not haviug In expllcit terms so declared, what Is 
the fair and reasonable déduction to be made from the regxilations and ail at- 
tendant facts? Why did he limit the amount of eereal and water to be used 
in the sausage? It canuot be fairly said, I think, that he had in mlnd only a 
"false or deeeptive name." If this were true, tliere would hâve been no need 
of omitting the "preamble" to the régulations of 1913. 

The évidence in this case shows very elearly that the product called "sau- 
sage" which contains more than 2 per cent, of eereal and more than 3 per 
cent, of water is a much inferior and a much cheaper product. This is 
sought to be excused or explaiued on the grounds: First, that without the 
addition of eereal in excess of 2 per cent, and water in excess of 3 per cent, 
the complainant and those engaged in like business, to wit, Armour, Swift, and 
others, would not be able to compote with those engaged alone in intrastate 
business. Second. That it is really a philanthropie product, in that the poor 
and the laboring man and the laboring woman could obtaln such food cheaper, 
and thereby be able to hold body and soûl together. 

I am free to confess that such contentions bave very little weight with me. 
Centuries ago our Master said: 

"What man is there of you, vi'ho, if bis son ask hlni for bread will he give 
him a stone? Or if he ask for a fish will be give him a serpent?" 
. Hère in this case one asks for méat, and he is given a larger quantlty of 
meal and water. This may not hâve much, if anything, to do with the ulti- 
mate question to be decided in the case; but for some reason or other wit- 
nesses were questioned by counsel in référence to thèse matters and their 
testimony Is in the record. 

[1] It is inslsted that the Court of Appeals settled every possible eontro- 
versy that has arisen or can arise in this case. If that were true, it would 
be the plalu duty of the court to accept such settlement and enter a judgment 
in accordanee therewlth. As I understand the décision of the Court of Ap- 
peals, it decided one question, and that question is: 

"Could he [the Secretary] prohibit the making of a compound which was 
Sound, healthful, wholesome, and free from dyes, Chemicals, preservatives, or 
ingrédients which render such product unfit for human food, by a mère régu- 
lation?" 

The Court of Appeals said that he could not. If the product is not healthful 
and wholesome, who is to be the judge? Is it the court or the Secretary? 
If the discrétion has been lodged in the Secretary to détermine such ques- 
tions, and he has exerclsed such discrétion, the court has no power to çompel 
him to change bis judgment. Taking into considération the régulations made 
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in 1914, together with ail the facts and eircumstances in eviclence, I am 
satisfied that the Secretary, in the exercise of the discrétion given him by 
law, has determined not only that the product mentioned was being sold 
under a false and deceptive name, but that it was not a healthful or a 
wholesome food. 

[2] However this may be, the question as to whether the product containing 
more than 2 per cent, of cereal and more than 3 per cent, of water is in fact 
a wholesome food product must be determined under the bill and answer by 
the court from ail of the évidence in the case. Upon this question the issue 
between the oomplainant and défendant is sharply drawn. It is a simple ques- 
tion of fact. The oomplainant affirms and the défendant dénies. It was prac- 
tically conceded upon the hearing that sausage could be and was made with- 
out the use of cereal in many instances, especially in shipments to points in 
the State of Pennsylvania, where by the laws of that state cereal was pro- 
hibited from use in a sausage product. 

The évidence in this case showed or tended to show that sausages made 
wlthout cereal and water had superior keeping qualities to sausages made 
with cereal and water. The use of cereal reduces the price of the product 
and disguises the addition of water. The évidence in this case satisfles the 
<'ourt that the addition of water on account of cereal accélérâtes fermentation, 
and consequently tends to make the product unwholesome. It is insisted, 
however, that the sausage reaches the stomach of the consumer within 12 
hours after it is made, and before it has time to ferment, sour, or décompose, 
ïhat is a race in which the chances seem to be against the consumer. 

I am asked to flnd that the addition of from .5 to 10 per cent, of cereal and 
from 10 to 20 per cent, of water does not render "sausage" unwholesome or 
unfit for food. Conceding that the méat, cereal, and water used in making a 
product called sausage are In themselves sound and wholesome constituents, 
yet when they are put together in quantities ranging from 70 to 80 per cent, of 
méat, 5 to 10 per cent, of cereal, and 10 to 20 per cent, of water, is the product 
wholesome and fit for human food? I cannot bring myself to belle ve that 
such a product, under ail of the évidence in the case, is a tcholesome food. I 
must therefore tind the issue, made by the pleadings in that regard, in favor 
of the défendants. 

To sum up the conclusions reached by the court, they are as foUows: 

1. The régulations promulgated by the Secretary in 191^ were within his 
province and power to make. In determinlng the question as to whether the 
product of more than 2 per cent, of cereal and 3 per cent, of water rendered 
such product unwholesome and unfit for human food. 

2. The évidence In the case, wlthout regard to the régulations, satisfles the 
court that upon the issue joined the finding must l>e for the défendants. 

It is so ordered. The bill is dismissed. 



784 231 FEDERAL REPORTER 

HISTORICAL PUB. CO. T. JONES BROS. PUB. CO. 

JONES BROS. PUB. CO. v. HISTORICAL PUB. CO. 

Nos. 2071, 2076. 

(Circuit Court of Appeals, TMrd Circuit. Juiie 23, lOlC.) 

AppeAl and Erkoh <S;3339(1)— Final Decrbe— What Constitittes. 

In a suit to restraln the iatringement ot two copyrights, a decree disraissing ibe 
bill as to One is final as lo tliat portion of the eontroversy, thougli it be interiocutory 
as to tlie other, and ttiereJ^ore complainant may appeal from that portion of the de- 
cree which is final at any time within six months, tliere being no reason wby a decree 
may not in part be final and in part interiocutory. 

[Ed. Note.— For otlier cases, see Appeal and Error, Cent. Dlg. § 1SS3; Dec. Dig. 
(S=>339(1).] 

On reargument. Reliearing denied, and foniipr opinion aftirnied. 
i'or former opinion, see 231 Fed. 6,38, C. C. A. — . 

l'ER CURIAM. TJiis motion for reargument raises one question that may 
ueed a sliort explanation. The Hlstorieal Publishing Comi)any's appeal was 
taken within 30 days from the entry of the decree below, but the Jones Pub- 
lishing Company dld not appeal until about tour months thereafter. The 
lllstorical Company now urges that the plaiutiff's appeal was too late, and 
asks us to revise our own decree aceordingly. We neither notlced nor consld- 
ered the point before, and hence the language of lllstorical Publishing Co. v. 

Jones Publishing Co., 231 Fed. 638, C. C. A. , must be understood as 

used without référence to the time when the Jones Company's appeal was 
taken. Undoubtedly in that opinion we assumed the api)eal to be taken from 
an interiocutory decree, but in the answer to tUe pending motion the Jones 
Company conteuds that the decree of the District Court dismissing the bill 
as to the School Ilistory was final, and that its appeal was in time because 
it was taken under the act allowing six months ther(>for. We think this posi- 
tion is correct (Hill v. Railroad, 140 U. S. 52. 11 Sup. Ct. (iSW. 35 L. Ed. 331 ; 
Scriven v. North [C. C. A. 4th] 134 Fed. 3G(i, 67 C. C. A. 348), and therefore 
hold that the Jones Company's appeal, belng taken from a final decree af- 
fecting a separable subject in eontroversy, was pi'operly taken and sliould 
not be dismissed. As tlie cases cited décide, there seems to be no good reason 
why part of a decree should not be interlocutor.v, and part be final, for pur- 
poses of appeal, and, as we hâve already said in Ward v. Weber, 230 Fed. 155, 

— • C. C. A. , relief by in.iunction cannot be more efïectlvely refused 

than by dismissing so much of the bill as asks for su(;h relief. Nothing more 
final on that suMect can be concelved. 

The Jones Company also asserts that the red volume — Columbus and Colum- 
bia — contains more infringing material than is found in part 3; and this 
contention may be correct. We leave the mattcr to be dctermined by the 
court below, with permission so to mold its decree as to cover whatever portion 
of the red volume is found to be made up of infringing material. 

In other respects the motion for reargument does not seem to need further 
attention. 

The motion Is dismissed. 

<g=}For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digeets & Indexes 
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GRANDISON v. ROBERTSON et al. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 127. 

1. Insolvency cg=>61 — Prefeeenoes — Validitt. 

At cominon law, and except as forbidden by statute, an insolvent 
debtor can prefer one créditer over otliers by a payaient made in good 
faltli and in satisfaction of a real debt. 

[Kd. îvote. — For otlier cases, see Insolvency, Cent. Dîg. §§ 79-95; Dec. 
Dig. e=î61.] 

2. Bankruptct <S=>160(2, 4) — "Pbefekences" — A'aliditt — Statute — "Voida- 

ble preference." 

Under Baukr. Act July l, 1898, c. 541, § COa, 30 Stat. 562, as amended 
by Act Feb. 5, 190,3, c. 487, § 13, 32 Stat. 799 (Comp. St. 1913, § 9044) pro- 
viding that a person sliall be deemed to hâve given a préférence if, being 
insolvent, he bas wlthln four months before the filing of the pétition, or 
after tlie filing of the pétition and before the adjudication, made a trans- 
fer of property, the enforcement of which will enable any of his creditors 
to obtain a greater percentage of his debt than any other creditor of the 
same class, and section 60b, as amended by Act .Tune 25, 1910, c. 412, § 11, 
36 Stat. 842 (Comp. St. 1913, § 9644), providing that if a bankrupt shall 
hâve made a transfer wlthin four months before the flllng of the pétition, 
or after the filing and before the adjudication, while insolvent, and the 
transfer then opérâtes as a "préférence," and the person receiving it had 
reasonable cause to believe that the enforcement thereof would effect a 
préférence, it shall be voidable by the trustée, a préférence, to be "void- 
able," must hâve been recelved by one who had reasonable cause to believo 
that it would effect a préférence ; but under Bankr. Act, § 67e, as amended 
in 190.S (Comp. St. 1913, § 9651), providing that ail conveyances by a debt- 
or within four months prior to the filing of a pétition in bankruptcy 
agalnst him, and while insolvent, which are void as against creditors un- 
der the laws of the state in which the property is situate, shall be void 
under the Bankruptcy Act and Stock Corijoratlon Law N. Y. § 66, pro- 
viding that no conveyance by a corporation which has refused to pay any 
of its notes or obligations when due, 'with intent to give préférence to 
any particular creditor, shall be valld, it is only necessary that the cor- 
poration he insolvent, and that the payment be made, not received, with 
intent to give a préférence. 

fl'M. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 250-253, 
256 ; Dec. Dig. «=>106(2, 4). 

Jf'or other delinitions, see Words and Phrases, First and Second Séries, 
Préférence ; Voidable.] 

3. Bankruptcy iS==>.303(3) — Préférences — Evidence — Knowledge op Credi- 

tor. 

In an action by the trustées in bankruptcy to recover payments as préf- 
érences,^ évidence hcld not to show that the creditor receiving the pay- 
ments kuew or had reasonable cause to believe that préférences were in- 
tended by such payments. 

[Ed. Note.— -For other cases, see Bankruptcy, Cent. Dig. § 462; Dec 
Dig. <S=5303(3).] 

4. Bankruptcy iS='303(.3) — Préférences — Evidence — Insolvency and Intent 

OF Debtor. 

In an action by trustées in bankruptcy to recover alleged préférences, 
évidence held to show that a corporate debtor was insolvent when it 
made payments to the creditors within four months prior to the filing of 



(gs^For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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the pétition in l)ankrui)tc.y, and tliat it intended thei'eby to glve a préfér- 
ence. 

[Ed. Xote. — For otlier case.s, see Bankruptcy, Cent. Dig. § 462 ; Dec. 
Dig. <S=.'!03(3).] 

5. Baa^khuptoy <S=>303(2) — AcTroNS by ïkitstee — Admissibii.ity of Evidence 
— Insolvkncy. 

In an af-tion by trustées in banlîruptcy to recover allesed préférences, 
the admission of te.stiniony giveii l)y tlie président of another creditor In 
a suit against it, over the ob.iection by défendants tliat statements of 
such président couid not be bindlng on it, was not error, wliere it was 
reeeived for the purpose of sbowing insolveney of the creditor. 

[Ed. Note.— For other case.s. see Bauivruptcy, Cent. Dig. §§ 4C0, 461: 
Dec. Dig. <g=5303(2).} 

(i. Appeal and EiuiOK ■@=>232(2)— Presenting Questions in Lower Coukï — 
Oi^JECTioNS TO Evidence — Grounds— Waiver. 

Wliere the only objection made to such testimony wlien It was offered 
was that it could not in any vfiij bind the défendants, the objection that 
the defendatits were thereby deprived of their right of cross-examlnation 
was waived. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 1430, 
1431; Dec. Dig. (g=3232(2); Trial, Cent. Dig. §§ 211-213.] 

7. Appeal and Ekror <©=3231(,;J) — Presentino Questions in Loweb Court — 

Objections to Evidence; — (iENKRAL Objections. 

General oljjections to évidence are sufflcient, where the grouiid therefor 
is manifest ; but, wliere it is not manifest, the ol>jeetion must state the 
spécifie ground on which it is based. 

[Ed. Note.— For other cases, see Appeal and Error, Dec. Dig. ©=231(3) ; 
Trial, Cent. Dig. §§ 194-200, 223, 226.] 

8. Bankruptcy <©=>1S2 — Préférences — State Laws — "Pukciiaser fou Valu- 

able Co.nsideration WiTiiouT Notice." 

A bank to whoiu paynients were inade by an insolveiit corporation vpltli 
intent to give a préférence, and whicli, without knowledge of the cor- 
poration's insolveney, applied such )iaymeiits to a demand note indorsed 
by an ofticer of the corporation, and surrendered the note, and thereby 
lost its riglit against the Indorser by faillng to inake presentment and 
glve notice of noiipayuient within a reasonable time, as required by Ne- 
gotlable Instruments Law (Consol. Laws N. Y. c. 38) § 131, was a purchas- 
er for value in good faith, against whom tlie préférence was not void, 
under the Stock Corporation Law (Consol. Laws N. Y. c. CD), and the 
trustée could not recover tlie paynients under Bankr. Act, § 67e. 

[PM. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 255-258 ; 
Dec. Dig. <S=3l82. 

For other delinitions, see Words aud l'hrases, First and Second Séries, 
Purehaser for Valuable Considération.] 

S). BiLi.s and Notes ©=402, 414 — Liability of Indorser — Pkesentmeni and 
Notice — Officeb of Corporation. 

The président and treasurer of a corporation, vi^lio iudorses its note, 
is entitled to presentment and notice of nonpayment to fix bis liability. 

[lîd. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1074- 
1080, 1142, 1148-11,55; Dec. Dig. ©=5402, 414.] 

10. Bii.i.s AND Notes <S==>397 — Liabiwty of Indorser — Presentment and 
Notice — Insolvency of Makeh. 

The insolveney of the niaker of a note does not excuse presentment and 
notice of dishonor, thongh the indorser knew of the insolveney. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1029- 
1044; Dec. Dig. <S=5.397.] 



<g=For other ease.s see sume topic & KEY-NUMBER iu ail Key-Numbereâ Digests & Indexes 
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11. Bankbuptcy ®=>182 — Pbeïebences — Bona Fide Purchaser. 

Where the indorser of a note, paicl by préférences given by a corpora- 
tion which subsequently became bankrupt, was secured by property of 
the corporation assigned to liim before the indorsement was made, his 
right to presentnient and notice and demand before his liability is flxed 
is doubtful; but inasmuch as he was not clearly liable without them, 
the possibllity of the loss of the right to proeeed against him by applying 
the payments to the note and surrendering it to the corporation is suffi- 
cient to make the holder of the note a purchaser for value, against 
whoru, If bona fide, the payments were not vold under the New York 
Stock Corporation Law, and therefore could not be recovered by the 
trustée in bankriiiJtcy, under Bankr. Act, § 67e. 

[Ed. Note. — For other cases, see Bankniptey, Cent. Dig. §| 255-258 ; 
Dec. Dig. ©=182.] 

Appeal from tlie District Court of the United States for the West- 
ern District of New York. 

Suit by Wilbur B. Grandison, as trustée of the estate of the O. L. 
Gregory Vinegar Company, bankrupt, against Frederick Robertson 
and another. Decree for complainant (220 Fed. 985), and défendants 
appeal. Modified and affirmed. 

This cause cornes hère on appeal from a decree entered on March 
9, 1915. The facts are stated in the opinion. 

Dirnberger & Augspurger, of Buffalo, N. Y. (M. F. Dirnberger, 
Jr., and George A. Orr, both of Buffalo, N. Y., of counsel), for ap- 
pellants. 

Thomas C. Burke, of Buffalo, N. Y. (Thomas C. Burke, Frank Gib- 
bons, and Henry W. Pottle, ail of Buffalo, N. Y., of counsel), for ap- 
pellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This suit was commenced by the trustée 
in bankruptcy against the défendants to recover certain payments 
claimed to hâve been made preferentially by the bankrupt within four 
months before the filing of the pétition in bankruptcy. The District 
Court has found that certain payments were preferential and has en- 
tered a decree directing défendants to pay over to complainants the 
sum of $8,576.73. 

The défendants are members of the firm of Frederick Robertson 
& Co. They are private bankers at North Tonawanda, N. Y. The 
O. h. Gregory A'^inegar Company is a corporation organized under the 
laws of the state of New York, and was engaged in the business of 
manufacturing cider and vinegar in North Tonawanda in this state. 
It will be hereinafter referred to as the company. 

On February 15, 1910, an involuntary pétition in bankruptcy was 
filed against it, and on March 4, 1910, it was duly adjudicated a bank- 
rupt. : On: March 28, 1910, the complainant was appointed trustée of 
the estate of the bankrupt. The trustée allèges in his bill that the com- 
pany was insolvent at ail of the times between October 15, 1909, and 
the time of the filing of the pétition in bankruptcy. On October 15. 
1909, it was indebted to défendants on two promissory notes of 

(S=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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$5,000 each. One of thèse notes was niade by the company. The 
other was made by the Albion Fruit Produce Company and was in- 
dorsed by the company. On November 1, 1909, the company renewed 
the note which it had made and gave a new note for $5,000, indorsed 
by O. L. Gregory and O. L. Alexander. This note was payable on 
demand, but no demand has ever been made. There v/as paid, on the 
note last given, $508.53 on November 20, 1909; $1,000 on Deceniber 
1, 1909; $1,000 on Decembcr 9, 1909; and $2,534.47 on January 18, 
1910. In addition, certain other payments were made which are here- 
inafter stated. 

It may be said that O. L. Alexander, the indorser of the note for 
$5,000 above mentioned, was at the time of bis indorsement the prés- 
ident and treasurer of the company wdiich gave the note, and that he 
continued as président and treasurer down to the time this suit was 
brought. He was elected président on October 12, 1909, and at that 
meeting of the board of directors a resolution was adopted which 
recited that as défendants herein and the Rochester bank had refused 
to grant to the company further crédit unless its notes were indorsed 
by an additional indorser, and that as Mr. Alexander was willing to 
indorse the renewal notes "provided certain security, as hereinafter 
stated, is given to him :" "Now, therefore, be it resolved, that this com- 
pany assign to the said O. L. Alexander, as collatéral security for the 
indorsements, as above stated, accounts receivable of this company 
and the proceeds thereof aggregating an amount not exceeding twenty 
thousand dollars ($20,000)." 

After the adoption of that resolution, and, as we bave seen, on No- 
vember 1, 1909, Mr. Alexander indorsed the note for $5,000. The 
assignment of accounts was, not made at the time the resolution was 
adopted, nor at the time the note was indorsed. But thereafter, and 
as the products of the company were sold, the accounts were assigned 
to him, and as the accounts were realized upon the proceeds were de- 
posited in bank to the crédit of the O. L. Alexander Collatéral Ac- 
count, and thereafter were applied by him on the note due to the de- 
fendants, and which are now claimed by the trustée as preferential 
payments. 

[1] At common law, and except as forbidden by statute, an insol- 
vent debtor had the right to prefer one creditor over others. If a 
payment was made in good faith and in satisfaction of a real debt, 
the fact that it operated to prevent other creditors from collect- 
ing their debt was not regarded by the common law as making it a 
voidable payment. Whatever right the trustée in bankruptcy, there- 
fore, has to recover in this suit any payments made to thèse défend- 
ants by this bankrupt company, he must dérive from some provision 
in the Bankruptcy Act. 

[2] The Bankruptcy Act of 1898, as amended in 1903, provides in 
section 60a as follows: 

"A person shall be deemed to hâve given a préférence if, being insolvent, he 
has, within four months before the flling of the pétition, or after the fiVlng of 
the pétition and before the adjudication * * * made a transfer of any of 
his property, and the effiect of the enforcement of such • » • transfar will 
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be to enable any one of hls creditors to obtain a greater percentage of hi.s 
debt than any otJier of sucb creditors of tlie same class." 32 Statutes at 
Large, 799. 

And the act, as amended in 1910, provides in section 60b as fol- 
lows : 

"If a bankrupt * * * sliall bave niade a transfer of any of his proper- 
ty, and if, jit, (be tinie of the transfer, « * * and being within four uiontbs 
before tbe liling of tbe pétition in bankruptcy or after tbe filing * * * anj 
before the adjudication, tlie l)anl<ru])t lie insolvent and the * « * transfer 
tlien opérâtes as a jireference, and tlie liersou rcHt'iving it or to be beneflted 
thereby, or bis agent acling tlierein, shall tben bave reasonable cause to be- 
iieve tliat tlie euforcenient of sucb * * * transfer would efl'ect a préfèrent», 
it sliall be voidalile by tbe trustée and he inay recover the property or its 
value froin sucb person." 'M> Statutes at Large, .S-t2, 

And the act, also as amended in 1903, provides in section 67e as 
f ollows : 

"'That ail conveyances. transfers, assignnients or ineumbrances of bis prop- 
erty, or any part thereof, niade or given by a person adjudged a bankrupt un- 
der the provisions of this act subse(]uent to the passage of tbis act and with- 
in four inontbs prior to the tiling of the pétition, with tbe Intent and purpose 
on bis part to hinder, delay, or defraud his creditors, or any of them, shal! 
be uuU and vold as agalnst the creditors of sucb debtor, except as to purchas- 
ers in good faith and for a ])reseut fair considération; and ail property of the 
debtor conveyed, transi erred, assigned or encuiubered as aforesaid shall, if 
he be adjudged a bankrupt, and the same is not exempt from exécution and 
liability for debts by the lavv of his domicile, be and remain a part of the as- 
sets and estate of the bankrupt and shall pass to his said trustée, whose duty 
it shall be to recover and reclaim the same by légal proceedings or otlienvise 
for the benefit of the creditors. And ail conveyances, transfers, or encum- 
brances of his property made by a debtor at any time within four months pri- 
or to tbe filing of the pétition against hiin, and wbile insolvent, whlch are held 
uuU and void as against the creditors of such debtor by the laws of the state, 
terrltory, or district in whieh such property Is situate, shall be deemed null 
and void under tbis act against the creditors of sucb debtor if he be adjudged 
a bankrupt, and such property shall pass to tbe assignée and be by him re- 
claiiued and recovered for the benefit of the creditors of the bankrupt. For 
the purpose of such recovery any court of bankru[)tey as hereinbefore defined, 
and any state court which would bave had jurisdiction if bankruptcy liad 
not intervened, shall bave concurrent jurisdiction." 30 Statutes at Large, 561 ; 
.•G Statutes at Large, 800. 

But the trustée in his bill claims that payments made to the défend- 
ants vvere also made in violation of the Stock Corporation Law of the 
state of New York, and that he is, therefore, entitled by virtue of the 
provisions in Bankruptcy Act, § 67e, to recover any payments which 
are made preferential and void under the New York act. The Stock 
Corporation Law (Consolidated Laws N. Y. 1909, vol. 5, p. 5782) 
provides in section 66, among other things, that: 

"Xo conveyance, assignment or transfer of any property of any such corpo- 
ration (one that has refnsed to pay any of its notes or other obligations, when 
due, in lawful money) by it or any officer, director or stoekbolder thereof, nor 
any payment made, judgment sufl'ered, lien created or securlty glven by it or by 
any otHcer, director or stoekbolder wlieu the corporation is insolvent or its insol- 
vency is imminent, with the intent of giving a préférence to any particular 
creditor over other creditors of tbe corporation, shall be valld, except that la- 
borers' wages for services shall be preferred claims and be entitled to pay- 
ment before any other creditors out of the corporation assets in excess of 
valid prior liens or ineumbrances. • ♦ * Every person receiving by means 
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of any such prohibited act or deed any property of the corporation sliall be 
bound to account therefor to its ereditors or stockholders or other trustées. 
* * * Every transfer or asslgiiment or other act done in violation of the 
foregoing provisions of thls section shall be void." 

The above act also provides that every director or officer of a cor- 
poration, who shall violate or be concerned in violating any provision 
of the section referred to, shall be personally liable to the ereditors 
and stockholders of the corporation of which he shall be a director or 
an officer to the full extent of any loss they niay respectively sustain 
by such violation. With this last provision we are not, however, now 
concerned. The act also prohibits the defaulting corporation from 
transferring any of its propert}^ "to any of its ofificers, directors or 
stockholders, directly or indirectly for the payment of any debt, or 
upon any other considération than the full value of the property paid 
in cash." 

This Stock Corporation Law appears to be a re-enactment of sec- 
tion 48 of Laws 1890, c. 564, as amended by Lavvs 1892, c. 688, and 
by Laws 1901, c. 354, adding the exception that laborers' wages for 
services shall be preferred claims and a provision prohibiting gênerai 
assignments by railroad, banking or insurance corporations. 

It is to be observed that under the Bankruptcy Act a preferential 
payment, to be voidable, must hâve been received by one who had "rea- 
sonable cause to believe" that it would efifect a préférence ; while under 
the New York Stock Corporation Law the invalidity of the payment is 
not made to dépend upon the knowledge of the one receiving the pay- 
ment that it is a preferential payment, or upon his having reasonable 
cause to believe that it is a preferential payment. It dépends upon 
whether the corporation or its officers in making the payment did so 
with the intent of giving a préférence to any particular creditor over 
other ereditors. Under the New York statute the invalidity of the 
payment is conditioned on two facts : (1) The corporation must hâve 
been at the time of payment insolvent, or its insolvency must hâve 
been imminent. (2) The payment must hâve been made (not received) 
with the intent of giving a préférence to a particular creditor over 
other ereditors of the corporation. 

[3] Did the défendants at the time they received any of the pay- 
ments made to them hâve reasonable cause to believe that a préférence 
was intended or would resuit tlieref rom ? The court below answered 
this question in the négative. This brings us to inquire whether the 
trustée canmaintain this suit under Bankruptcy Act, § 60b. The suit 
cannot be hiaintained under that section of the act unless the défend- 
ants knew or had reasonable cause to believe that a préférence would 
resuit from the payments the trustée now seeks to recover. 

Thé évidence discloses that the indebtedness of the bankrupt to the 
défendants commenced in November, 1908. At that time a loan of 
$5,000 was made, and on December 3, 1908, a second note for a 
likéamûunt was discounted. The total indebtedness at that time was 
$10,000/ and it so continued through the winter, spring and summer of 
the following year. No collatéral was deposited to secure the pay- 
ment ôf the notes, but the latter bore the individual indorsement of 
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some of the officers of tlie company. When the notes became due 
they were renewed f rom time to time. One of the défendants testified 
that he was told in the spring of 1909 by Mr. Gregory, then prés- 
ident of the company, that either he or a man by the name of Mar- 
tin, who was one of the officers of the company, would hâve to get 
ont. He also remembered that he had been told by Martin that Greg- 
ory could not live within bis salary and overdrew his account, and that 
he (Martin) would not stand for it. The défendants knew that dis- 
sensions existed among the officers of the company, and that after a 
time Gregory got eut and Alexander became président. But the)' 
were never informed that there was any intention of winding up 
the business. They knew that there was a mortgage for $25,000 
against the property of the company at the time they made their first 
loan, and they knew that the mortgage was held by the National 
Bank of Commerce of Rochester, but they did not know the total 
amount of the indebtedness to that bank. 

Frederick Robertson, the active member of défendants' firm, could 
not recollect that he had inquired at any time as to the amount the 
■company owed gênerai creditors. He, however, did make some inves- 
tigation of the standing of the company and of the indorsers at the 
time of the first loan. That investigation satisfied him as to the finan- 
cial standing of the parties. He made a personal examina tion of the 
company's plant and regarded it as worth at that time between $50,000 
and $75,000, and he testified that he never saw a manufacturing plant 
in finer condition, and that he had had considérable expérience in the 
■examination of manufacturing plants, covering a period of 17 years. 
He testified he did not know at any time prior to the adjudication of 
bankruptcy that bankruptcy proeeedings were imminent or even pend- 
ing, and that he knew nothing of the matter before the proeeedings 
were brought. The main banking business of the company (the bank- 
rupt) was done, as défendants ail tlie time knew, with the Rochester 
bank, and the company's account with défendants was small and local. 

. The président of the bankrupt company testified that he did not think 
he ever discussed with défendants the amount of the company's lia- 
bilities to gênerai creditors and that he did not think he had ever told 
them what the amount was ; that the payments made upon the def end- 

. ants' notes were made by him voluntarily and not pursuant to any re- 
quest f rom them ; and that he had never been asked for a spécifie 
payment of $1,000, or $500, or any other amount. The company had 
been asked, however, to reduce its indebtedness, for reasons else- 
where stated. 

In the District Court, Judge llazel stated that in his opinion the 
évidence was not sufficient to justify the conclusion that the défend- 
ants knew or had reasonable cause to believe that at the time the pay- 
ments complained of were made a préférence was intended. The évi- 
dence, however, discloses that thèse défendants were too easily satis- 

. fied as to the financial soundness of this company. It is strange that 
they did not at any time call for a statement from it of itS:assets and 
liabilities. But we do not think that the f allure of the bankrupt to 
promptly pay the notes to the défendants at maturity is tobeaccepted 
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by ns as siifficient to charge the latter under the circumstances of 
this case with notice of the impending insolvency. We do not doiiht 
the eiitire good faith of the défendants. They were without notice 
of the impending insoh'ency and without sufficient facts to cause them 
to beheve that a préférence would resuit froni the payments whicli 
they received vvithin four months of the bankruptcy. As the défend- 
ants did not know or bave reasonable cause to believe that a préférence 
would resuit from any of the payments made to them, the trustée can- 
not maintain this suit under section 60b of the Bankruptcy Act. 

[4] This brings us to inquire whether tlie payments made vioiated 
the provisions of section 66 of the New York Stock Corporation Law ; 
for if they are invaHd under the provisions of that law the trustée is 
entitled to recover them into his possession as a part of the bankrupt's 
estate by virtue of section 67e of the Bankruptcy Act. That the Com- 
pany was insolvent at the time the payments complained of were made 
seems beyond controversy. Indeed, the company appears to bave been 
insolvent from the time it began business in July, 1908. Its liabilities at 
that time were in excess of its assets. From the beginning it did busi- 
ness on borrowed capital. In August, 1908, it borrowed $25,000 
from the National Bank of Commerce in Rochester. In Febrnary 
1909, the Rochester bank had under discount paper made or indorsed 
by the company amounting to $44,189.28. And in October, 1909, its 
indebtedness amounted to over $92,000. During the period when tlie 
alleged preferential payments were being made the company paid to 
the défendants and to the Rochester bank on the indebtedness owing 
to them the sum of $55,795.47, while paying little or nothing to gênerai 
creditors. Its funds were so reduced that on August 6, 1909, 11 
checks, aggregating $379.45, were drawn by the company to pay small 
invoices which had become due in May and June, but the checks were 
never delivered to the payées because of lack of funds. The trustée 
on taking possession of the property converted into cash ail the Per- 
sonal property which came into his hands and realized only $879.78, 
which was insufficient to pay the expenses of administration. The 
unpaid indebtedness amounts to $41,909.52. 

In October, 1909, thèse défendants and the Rochester bank were 
pressing the company for payments on the notes. The reason défend- 
ants asked to hâve payments made does not seem to hâve been due to 
doubts as to the solvency of the company, but was occasioncd by the 
small balances that it maintained in défendants' bank. Their account 
was an unsatisfactory account. The company was giving défendants 
very little business, and the latter naturally objected to tying up $10,- 
000 without a more active business and a better balance. The compa- 
ny, however, was unable to make any payments. Ail that it could do or 
did do was to renew the notes. The gênerai creditors were also 
pressing their demands and were being paid nothing. Notes were al- 
lowed to go to protest. Eleven went to protest at the Rochester bank ; 
three in October, 1909, two in November, four in December, and two 
early in January, 1910. A note for $688.52, which fell due on Octo- 
ber 18, 1909, and went to protest, was allowed to lie under protest 
until November 9th, when it was renewed for its fuU amount. The re- 
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newai note went to protest on December 16tli, and laid under protest 
until January 12, 1910, when it was'paid. In the fall of 1909 the Com- 
pany bought no apples, having no money with vvhich to do so. From 
October, 1909, to January, 1910, it was simply converting tlie old stock 
which had been left over from the year previous. During the v/hole 
period of four months from October 15, 1909, to February 15, 1910, 
when the pétition in bankruptcy was fîled, the company was hopelessly 
insolvent, not being able to pay its debts as they became due ; and dur- 
ing that period of four months it was engagea in converting substan- 
tially ail of its personal property into cash, and in seeing that the pro- 
ceeds were used in paying the debts of two secured creditors, thèse 
défendants and the Rochester bank, and during the same period the 
company was avoiding the payment of anything to gênerai creditors. 

The resuit was that in the four months prior to the filing of the 
pétition in bankruptcy thèse défendants were paid sums aggregating 
S6,500, and the Rochester bank $49,300, and the gênerai creditors got 
nothing. The intent to prefer is as clearly disclosed in the facts of 
this case as in any case with which we are familiar. Every person is 
to be presumed to intend the natural and probable conséquences of 
his own acts. In what was donc a préférence was given, and the cor- 
poration knowingly and purposely gave it. The testimony of the 
président that he felt that the assets were ample to take care of ail 
the creditors, and that he figured paying the gênerai creditors out of 
the real estate and the book accounts, is not convincing, in view of the 
fact that, when the trustée converted into cash ail of the personal as- 
sets which came into his hands, he realized only $879.78 therefrom, 
and in view of the farther fact that, although he used every endeavor 
to find a purchaser for the company's real estate at Tonawanda, he was 
unsuccessful in his endeavor. 

[5, 6] The conclusion we hâve reached can be supported without 
the testimony of the witness Swanton. There is, however, no reason 
why that testimony should be disregarded. It appears that that wit- 
ness was the président of the National Bank of Commerce of Roches- 
ter, and as such had testified in a suit brought by the trustée of the 
bankrupt against that bank to recover certain payments made to it 
and which the trustée claimed were preferential and void as to him. 
In the case at bar this witness did not appear upon the stand to give 
his testimony in propria persona. But the counsel for the trustée 
stated that he desired "to offer as évidence in this case the testimony 
taken yesterday" of Swanton, taken in the other case, and the exhibits 
received upon his examination. Thereupon the counsel for the de- 
fendants said : 

"We object to that, on the ground that whatever the transactions might 
hâve been between this bankrupt concern and the National Bank of Commerce 
can In no way be binding upon us." 

The court allowed it to corne in, stating that the testimony was re- 
ceived tentatively, "subject to being ignored when I corne to examine 
tlie cases." Prior to the ofïer of this testimony, counsel for the trus- 
tée had offered the évidence given by the trustée in the other case, and 
with it certain exhibits. The court thereupon asked whether counsel 
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for défendants wished to cross-examine him on it. The counsel replied 
that he did not, saying : 

"No sir, it is satisfaetory ; there is no objection to it, exeevit wliatever ob- 
jections were made by Mr. O'Grady at that tinic I désire to makc now." 

Attention is called to the course followed respecting the réception of 
the trustee's testimony, and counsel's explicit déclaration that he had 
no objection to offer, except such as he made when the testimony was 
originally given, and that lie had no wish to cross-examine. The Dis- 
trict Judge might well hâve understood, in view of what was said, 
that there was no other objection to the réception of the Swanton tes- 
timony than that the testimony was not material and relevant to the 
issue involved. And the formai assignment of error reads that the 
judge erred "in overruling the objection of the défendants to the ad- 
mission of the testimony of Thomas J. Swanton on the ground that 
the same could in no way be binding upon thèse défendants." But on 
the argument in this court counsel contended that the admission of 
Swanton's évidence constituted réversible error, because he was thereby 
deprived of the right to cross-examination. That objection cannot 
now be raised, as a spécifie objection was raised below which did not 
include, and which therefore waived, the objection now suggested. 
If the objection now raised had been called at the time to the court's 
attention, the testimony would not bave been received in the form it 
was offered. 

[7] General objections to the admission of évidence are sufïicient, 
where the ground therefor is so manifest that the trial court cannot 
fail to understand it. Deering Harvester Co. v. Kelly, 103 Fed. 261, 
43 C. C. A. 225. l'nt if the ground of the objection is not so mani- 
fest, then the objection must state the spécifie ground on which it is 
based. Patrick v. Graham, 132 U. S. 627, 10 vSup. Ct. 194, 33 L. 
Ed. 460. And when the objection is spécifie it is deemed to be limited 
to the ground or grounds specified, and it does not cover others not 
specified. Stebbins v. Duncan, 108 U. S. 32, 2 Sup. Ct. 313. 27 L. 
}'A. 641. It has been held that where spécifie grounds are stated the 
implication is that there are no others, or, if others, that they are 
waived. Texas, etc., R. Co. v. Watson, 190 U. vS. 287, 23 Sup. Ct. 
681, 47 L. Ed. 10.S7. The rule is established in New York, as in ail 
the other states, the rule being of universal application, that the state- 
ment of a spécifie ground of objection to the introduction of évidence 
is a waiver of ail other grounds of objection. Evans v. Keystone Gas 
Co., 148 N. Y. 112, 42 N. E. 513, 30 L. R. A, 651, SI Am. St. Rep. 
681 ; Commonwealth v. Mead, 153 Mass. 284, 26 N. E. 855; Plumb 
V. Curtis, 66 Conn. 154, 33 Atl. 998; Ewen v. Wilbor, 208 111. 492, 
70 N. E. 575; Hathaway v. Goslant, 77 Vt. 199, 59 Atl, 835. In this 
case, the objection raised being spécifie, no other can be considered. 
The court below admitted the testimony, not as showing the intent with 
which the payments were made to the défendants, but for the purpose 
of showing the insolvency of the company. Under the circumstances 
its admission does not constitute réversible error. 

[8] We are, however, asked to décide that the trustée is not entitled 
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in any eveiit to recover the $5,000 représentée! by a note dated Novem- 
ber 1, 1909, which was indorsed by O. L,. Gregory and O. h. Alex- 
ander, and which was payable on demand. The balance due on that 
note was paid on January 18, 1910, and was then handed back by 
the défendants to the bankrupt without knowledge of the company's 
insolvency at the time and in entire good faith. It seems to be as- 
■sumed that, while O. L. Gregory was financially irresponsible, O. 
L. Alexander was sound; and the argument is that in surrendering 
this note the défendants were purchasers for a valuable considération 
and without notice of the property transferred to them for this note. 
The New York Stock Corporation Law, after declaring void transfers 
of property made in violation of the terms of the act, provides that: 

"Xo siich conveyaiice. assignineiit or transfer sliall be void In tlie hands of 
il purehaser for a valuable considération witliout notice." 

The New York Court of Appeals in 1908 construed this statute in 
Perry v. Van Norden, 192 N. Y. 189, 84 N. E. 804. The court decided 
that where a trust company, holding notes of a corporation subsequent- 
ly adjudged a bankrupt, which notes were indorsed by a perfectly 
good indorser in considération of the transfer to it by the corporation 
of certain property, and without knowledge or notice which forbade 
it from doing so, surrendered its notes and thereby lost the securit}' 
of the indorsements, it could not be required to return the property 
under the act. The trust company in that case held three notes made 
by the corporation which subsequently became bankrupt, which were 
not due and were indorsed by one who was solvent and responsible. 
The corporation assigned certain of its accounts and assets to the trust 
company, and obtained thereby the notes which had ever since re- 
mained in its possession. The resuit was that when the notes became 
due they were not presented for payment and were not protested. The 
court said: 

"Tlius it appears tliat the appellant, having note.s made by a corporation 
snbseyuently adjudged a baulirupt, but indorsed by a perfectly good indorser, 
iind having no knowledge or notice which forbade it from so doing, in con- 
sidération of the transfer of certain property, has given up its notes and lost 
the security of its indorsement, and is now asked to return the property 
whicli It received in the i)laee of such indorsement. * * * Tlie object and 
resuit of what was doue was doubtless the protection and relief of the in- 
dorser. But, however tliis rnay be, we see no escape from the conclusion that 
the apjTellant in iierfectly good faith has surrendei'ed its notes and lost a per- 
fectly gooû indorsement in considération of the transfer to it of other prop- 
erty by the maker of those notes, and that under such circvimstances it is not 
subject to the provisions of the statute prohibiting préférences, but Is with- 
in the protection of tliose other provisions enacted for tlie benefit of pur- 
chasers for a valuable considération and without notice." 

The défendants rely upon the above décision, and assert that in sur- 
rendering the note on January 18, 1910, which note was payable on 
demand and had never been presented for payment, and in respect to 
which no notice of nonpayment had ever been given, they hâve now 
lost ail right to proceed against the indorser, and so are within the 
principle of Perry v. Van Norden, supra. 
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The New York Negotiable Instruments Law, in section 131, pro- 
vides that: 

"Wliere it [the instruuientl is payable on demand presentment must be made 
wlthju a reasonable tiiue after its Issue. * * * " 

And the New York Court of Appeals in Crim v. Starkweather, 88 
N. Y. 345, 42 Am. Rep. 250, in referring to what is to be regardée! as 
"reasonable time," said : 

"This is not to be defiiied by any gênerai terni, but no case bas been founcl 
boldiug that îi'/i years uiay elapse witbout discbarging the iudor.ser." 

Moreover, if Alexander was entitled to the presentment and notice 
of dishonor, he bas not received any such notice. 

[9] We bave seen that Alexander was the président and the treas- 
urer of the bankrupt. So that the question arises whether the prés- 
ident and Ireasurer of a corporation, who indorses in his individual 
capacity the note of his corporation, is an indorser entitled to present- 
ment of the note for payment and notice of nonpayment. The question 
is somewhat analogous to that which arises in the case of an indorser 
who bas become the exécuter of the maker of a note, who died before 
its maturity. The latter question came before the Suprême Court of 
Pennsylvania in 1827 in Juniata Bank v. Haie, 16 Serg. & R. (Pa.) 
157, 16 Am. Dec. 558, and it was held that the indorser was entitled 
under snch circumstances to notice of nonpayment. 

"Pollcy and the couvenience of the publie," said the court, "require a rigid 
adlierence to the rule ; for, otliervvlse, exception would creep in after excep- 
tion, and leave tlie law, which ouglit to be certain, open to spéculation and to 
doubt." 

In Magruder v. Union Bank of Georgetown, 3 Pet. 87, 7 L,. Ed. 612 
(1830), the maker of the note died before it became payable and lel- 
ters of administration were taken out by one who had indorsed it. 
No notice of the nonpayment of the note was given to the indorser, 
and no demand of payment was made until the institution of the suit. 
The Suprême Court, Chief Justice Marshall writing the opinion, held 
that the indorser was discharged and that the fact that he had become 
the administrator of the drawer did not relieve the holder from his 
obligation to demand payment of the note and to give notice of non- 
payment to the indorser. The court below had held otherwise, and 
the argument was that under the circumstances presentment for pay- 
ment and the giving of notice of dishonor was totally useless. The 
Chief Justice declared that the indorser's contract was conditional, and 
that his undertaking could become absolute only upon compliance with 
the condition. The case came before the court again in 1833. Union 
Bank of Georgetown v. Magruder, 7 Pet. 287, 8 L. Ed. 687. The 
opinion in the second case was written by Mr. Justice Story, who, 
referring to the décision rendered when the case was tip before, de- 
clared: "We are entirely satisfied with that décision." It seems to be 
well settled that such is the law as to the right of an indorser who be- 
comes the executor or the administrator of the maker to hâve notice 
that he is looked to personally for payment. 2 Daniel on Negotiable 
Instruments (6th Ed. 1913) § 1175.. We are unable to see any distinc- 
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tion in principle between the case of an executor and that of a prés- 
ident or treasurer of a corporation. Each is entitled to notice and for 
similar reasons. 

[10] The fact that the maker of a note is insolvent constitutes no 
excuse for neglect to make due presentment or to give notice of its 
dishonor. The reason is (1) that the contract of the indorser is con- 
ditional and not absolute, and (2) that without presentment it cannot 
be definitely settled that the instrument will be dishonored, as the 
means of payment may be furnished through friends. The English 
and the American authorities are agreed in this opinion. In Russell v. 
Langstafïe, 2 Doug. 514 (1780), it is stated that: 

"As to the bankruptcy, it had been frequently ruled by Lord Maiistield, at 
Guildhall, that it is not an excuse t'or not makius a dcmand on a note or bill, 
or for not ffi^'ing notice of nonpa,ynient, that the drawer or aeceptor bas becoine 
a bankrupt; as maiiy means may remain of obtaining payment, by the as- 
sistance of friends or otherwise." 

In 1794 in the court of common pleas it was held that an accom- 
modation indorser who knew when he indorsed that the maker was in- 
so'-ent was not discharged because the note was not presented for 
payment when it became due or because notice of refusai to pay was 
not given him. Buller, J., said : 

"It is said that the insolvency of the drawer does not take away tbe neces- 
sity of notice ; that is true where value lias been given, l)Ut no f urther." 

Lord Chief Justice Eyre in the same case said : 

"I, agrée that, if the drawer is not Ijnown to be insolvent, tbe fact of in- 
solvency will not excuse the want of an early deniand ; but the fact of knowl- 
edge excludes ail the presumptions that would otherwise arise." De Bordt v. 
Anderson, 2 H. Black, 3;{0. 

In Barton v. Baker, 1 Serg. & R. (Pa.) 334, 7 Am. Dec. 620 (1875), 
the Suprême Court of Pennsylvania held that an indorser was entitled 
to notice, even though the fact of the insolvency of the maker was 
known to him when he indorsed and when the note became due. The 
Chief Justice said: 

"Besides, if a man lias nothing of lils own he may hâve friends, who, to re- 
lieve him from pressure, wlU do sonietliing for iiiiii. The Indorser, therefore, 
lias a chance of securing blmself at least in part. The only reason that caii 
be assigned for insolvency taklng away the necessity of notice is that notice 
could be of no use to the indor.ser. lîut it is aluiost impossible to prove that 
it inight not hâve been of use. Therefore it is uecessary." 

And Yeates, J., said in the same case : 

"It seems now settled that, notwithstanding it sounds harsh that a known 
bankruptcy should not be équivalent to a deniand or notice, the rule as to 
both is too strong to be dispensed with." 2 Daniel on Negotial)le Instruments 
(6th Ed.) §§ 1171 and 1172. 

[11] But this brings us to inquire what effect upon the rights of 
the parties is to be given to the fact that prier to the indorsement and 
in authorization thereof the company had adopted the résolution before 
mentioned "that this company assign to the said O. L. Alexander as 
collatéral security for the indorsements, as above stated, accounts re- 
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ceivable of this company" to the amount of $20,000> This was to 
take care of notes to the amount of $10,000 in the Rochester National 
Bank of Commerce and the two notes of $5,000 in the bank of the 
défendants. In Corney v. Da Costa, 1 Esp. 302 (1795) Mr. Justice 
Buller held that where an indorser had taken by assignment, the effects 
of the bankrupt maker of a note he was not entitled to notice of the 
default in payment of the maker. That was a case at nisi prius. But 
in 1812 in the Court of King's Bench in Brown v. Maffey, .15 East, 
215, 222, Bayley, J., alluding approvingly to that case, said: 

"It would liave been fraud in the indorser to call upon the màker of the 
note becaus^e befoi-e it becauie due tlie maker liad deposit.ed effects in liis 
liands to unijwor the anionnt of his indorsement, and therefore he had uo riglit 
to t'omplain of the want of uotic-e." 

And in Mechanics" Bank v. Griswold, 7 Wend. (N. Y.) 165, 169 
(1831), the case was cited approvingly by Judge Samuel Nelson, after- 
wards of the Suprême Court of the United States. In Perry v. Green, 
19 N. J. Law, 61, 38 Am. Dec. 536 (1842), the Suprême Court of New 
Jersey cites a number of cases and déclares that: 

Tliey "ail show that where tlie indorser takes an assisnment of ail the es- 
late of tlie maker, for the purpose of meetini; his respousibilities, or lias re- 
'■eived effects into his liands to satisfy the amount of the indorsement, no de- 
luand or notice is necessary. The indorser, in sueli case, has made the debt his 
own, and he lias no rii.;ht to complain of the want of notice." 

In Prentiss v. Danielson, 5 Conn. 175, 13 Am. Dec. 52 (1823), the 
Suprême Court of Connecticut declared that: 

"If an indorser receives security to nieet a particular indorsement, he waives 
a demand and notice, in respect of that Indorsement, but not as to any other." 

Justice Story, in his work on l'romissory Notes (section 357), states 
that : 

"If the security bo to the full amount of the note, tlie indorser will he 11- 
able, wlthout notice, for the fidl amount of the note; if the security be par- 
tial, lie will be b<mnd pi'o taiito." 

And in his Commentaries (volume 3, page 113) Chancellor Kent 
déclares that : 

"If the indorser, before or at the maturity of the bili, lias protected hiiu- 
self from loss by taking sutlicient collatéral security of the maker of the note, 
or an assignment of lus in-operty, It is a waivor of his légal right to require 
proof of demand and notice." 

And Daniel on Negotiable Instruments, § 1128, volume 2, 6th 
édition, says: 

"In the first place, the recelving by the drawer or indorser of moiiey from 
the ficceptor, maker, or other party for whose beuefit the bill or note was 
made, for the avowed purpose of taking up the bill or note at its maturity, 
dispenses as to such drawer or indorser witli the necessity of a presentment 
to tlie accepter or maker for the obvious reason that the indorser becomes 
hiin.self the person who sliould meet it. And so recelving any other property, 
with the agreement that he shall apply its proceeds to paying the bill or note 
at its maturity, has the same effect.'' 

We think, without deciding the point, that there is some reason for 
liolding that Alexander, in taking thèse accounts in pursuance of the 
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resolution referred to, assumed responsibility for the note of $5,000 
given to the défendants by the company and indorsed by him, and that 
the necessity of presentment and notice was dispensed with. But we 
do not regard the niatter as so free from doubt that this court should 
require the défendants to surrender now to the trustée the funds they 
received when they gave up the note. It is quite conceivable that, if 
an action were brought by the défendants against Alexander in the 
courts of the state of New York to recover on the note, the courts 
of that State might reach the conclusion that his taking of the securities 
did not amount to a waiver of presentment and notice, and that he is 
no longer liable on the note. The doctrine is not altogether free from 
criticism, and it is one upon which the courts may differ. See Daniel 
on Negotiable Instruments, §§ 1134, 1135. Indeed, in Taylor v. 
French, 4 E. D. Smith (N. Y.) 458 (1855), it was said by Judge Ingra- 
ham in the New York Court of Common Pleas : 

"Mère security for the Indorsement affords no reason for dlspensing witli 
demand. On the contrary, it furnishes a stronger reason why the indorser, 
who holds security, should be informed of the nonpayment. Without notice 
thereof, he riiight suppose it to liave been paid, and In conséquence of snch 
neglect hâve parted with his security." 

In that case the security was given at the time of the indorsement. 
In Seacord v. Miller, 13 N. Y. 55 (1855), the indorser was given as 
security a chattel mortgage, and the New York Court of Appeals held 
that this did not dispense with the necessity of presentment and notice. 
The court referred to the prior case of Spencer v. Harvey, 17 Wend. 
(N. Y.) 489, where demand and notice were held to be necessary not- 
withstanding a judgment had been confessed to the indorser to indem- 
nify him against the payment of the note. And it was said : 

"There must be soniethlng more, such as taking into his possession the 
funds or property of the principal, suffielent for the purpose of meeting the 
payment of the note, or he must hâve an assignment of ail the property, real 
and Personal, of the makers, for that purpose." 

We are therefore compelled to hold that the trustée is not entitled 
to recover the moneys the défendants received for the note of $5,000. 
The surrender of the note and the possible loss of the security of 
Alexander's indorsement bring the case in our opinion within the 
principle arinounced in Perry v. Van Norden Trust Co., supra. The 
moneys so received— $508.53 on November 20, 1909; $1,000 on De- 
cember 1, 1909; $1,000 on December 9, 1909; and $2,534.47 on Janu- 
ary 18, 1910 — are within the protection of that clause in the New York 
Stock Corporation Law which provides that no transfer shall be void 
in the hands of a purchaser for a valuable considération without no- 
tice. 

The amount of the decree entered against the défendants must be 
modified, so as to conform to this opinion as respects the above-men- 
tioned payments, and is in ail other respects affirmed. 

It is so ordered. 
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GRANDISON v. NATIONAL BANK OF COMMERCE OF EOCHESTER. 

In re O. L. GREGORY VINEGAR 00. 

(Circuit Court of Appeals, Second Circuit February 15, 1916.) 

No. 142. 

1. BaSKBUPTCY <©^159' — PREliT,RENCES — RlOIfT OF TRUSTEE. 

A trustée in banliruptc-y can recover property transi'erred when tlie 
debtor was insolvent, if the transfer was inade witliiu four moutlis before 
tbe filing of tlie pétition, or after the flling and before tlie adjudication, 
if the transfer enabled the créditer to ol)tain a greater percentage of his 
debt than otlier creditors of the same class, and the person who received 
it had reasonable cause to believe that it would effect a préférence. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dlg. §§ 247, 248, 262, 
2G8-281 ; Dec. Big. <S=3l59.] 

2. Bankruptcy <s=>10.'î — Pbeferexces — "Traxsfer." 

An a.^signmont by an Insolvent corporation to its président of accounts 
receivable as security for his indorsemeiit of notes of the corporation, 
which accounts, wlien coUected, were de])osited in a separate fund and 
applied by the président to tlie payment of the notes indorsed by him, is 
a "transfer" by the corporation to the créditer, within the Banlvruptcy 
Act. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248; 
Dec. Dig. ig^^lt!;;. 

For other d(>finitions, see Words aud Phrases, First and Second Séries, 
Transfer.] 

.1. Bankruptcy «g:^:^);^.-!) — Préférences — Evidence — Insolvency of Cbedi- 

TOR. 

In a suit by tlie trustée in bankruptcy to recover payments alleged to 
have been préférences, évidence hcld to show that the bankrupt was in- 
solvent at tbe tinie the payments were made, and that a statement, show- 
ing its assets to have exceeded its llabillties, placed an exaggerated value 
on its assets. 

[Ed. Note. — For other cases, see Banicruptcy, Cent. Dig. § 462; Dec. 
Dig. .S^'aOSCS).] 

4. Bankruptcy iS=>54 — Prbi-erences — "Insolvent" — "Fair Valuation." 

Under Banljr. Act July l, 1898, c. 541, § 1, cl. 15, 30 Stat. 544 (Comp. St. 
1913, § 9585), declaring that a person shall be deeined "insolvent" when- 
ever the aggregate of his property, exclusive of that conveyed or con- 
cealed with Intent to defraud creditors, shall not at a fair valuation be 
sutticient in araount to pay his debts, the "fair valuation" of the assets 
is the fair market value or the fair cash vahie of the property as between 
one who wants to sell and one who wants to buy. 

[Ed. Note. — For other ca.ses, see Bankruptcy. Cent. Dig. §§ 54, 84, 85; 
Dec. Dig. <S=354. 

For other définitions, see Words and Phrases, First and Second Séries, 
Fair Value ; Insolvent.] 

ô. Bankruptcy <®=>161(2)— -Préférences — Time or Tbansitsk. — Assignment to. 
Sec u RE Indorsek. 

Where a corporation, by a resolution adopted more than four months 
before the flling of a pétition in bankruptcy against it, authorized the as- 
signment of certain accounts receivable to its président to secure him for 
indorsing notes of the corporation to be glven in renewal of other notes as 
they should fall due, but no such notes were indorsed by him until with- 
in the four months' period, it will be presumed that tlie assignment was 
niade at the same time as the indorsement, so that the transfer of the 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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propei'ty, whicli wa? later applied by the président to the payineiit of tlie 
notes, could not be held to bave taken place more than four months beforp 
the flling of the pétition, under the state rule that, where an asslKumcnl 
of property is made for the protection of the surety, the courts vvill treat 
It as a trust for the benefit of the créditer. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 263; Dec. 
Dlg. ©=3iei(2).] 

6. BANKKUPTcy <S=>165(1) — Préférences — Effect of Transfer. 

Where a créditer to whom transfers of property were made received 
fnll payment of its clalms, while other gênerai crédite rs received nothing, 
unless those transfers and certain others were set aside, there can be 
no question that the eiïect of the transfer was to give the transférée a 
greater i>ercentage of its debt than was received by other creditors of the 
saine class. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 260; Dec. 
Dlg. ®=>ie.3(l).] 

7. Bankeuptcy iS=166(5) — Prefebexces — Knowledge of Creditok. 

Where the président of a bank was one of the incorporators of the 
bankrupt corporation, and knew the cost of its real estate, ou whleh the 
bank held a niortgage, knew that the indebtedness of the corporation had 
greatly inereased, that it was producing no more, but nierely selllng off 
what it liad produeed the prevlous season, that drafts drawn by it had 
gone to protest, and that the bank was pressing the corporation for 
payment of tlie indebtedness due it, and was having accounts assigned to 
it in order to collect its notes, the bank had Knowledge or reasonable 
cause to believe that a préférence was intended by payments made to it. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §i 250, 251, 258 ; 
Dec. Dig. <S=166(5).] 

8. Notice <g=36 — Consïhdctive Notice — Facts Putting on Inquiby. 

Notice of tacts which would put a man of ordinary prudence on in- 
qulry under siniilar circuuistances is notice of ail the facts which a rea- 
sonably diligent inquiry would disclose. 

[Ed. Note.— For other cases, see Notice, Cent. Dig. §§ 4-7; Dec. Dig. 
®=o6.1 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit by Wilbur H. Grandison, as trustée of the estate of the O. L. 
Gregory Vinegar Company, bankrupt, against the National Bank of 
Commerce of Rochester. Decree for complainant (220 Fed. 981), and 
défendant appeals. Affirmed. 

James M. E. O'Grady, of Rochester, N. Y., for appellant. 

Thomas C. Burke, of Bufïalo, N. Y. (Thomas C. Burke, Frank 
Gibbons, and Henry W. Pottle, ail of Bufïalo, N. Y., of counsel), 
for appellee. 

Before LACOMBE, COXE, and RC^GERS, Circuit Judges. 

ROGERS, Circuit Judge. This suit is brought by a trustée in bank- 
ruptcy to recover certain sums of money which it is alleged the de- 
fendant received preferentially, and which it js therefore not entitled 
to retain as against the complainant. The facts in this case are in 
some respects similar to those in the case of Grandison v. Robertson, 
231 Fed. 785, C. C. A, , decided at this term, although in cer- 
tain particulars they are dissimilar. In both cases the same plaintiff 

®=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
231 F.— 51 
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brings the suit as trustée of the same bankrupt corporation. In both 
cases the court below adjudged certain payments to hâve been prçfer- 
ential and void, and required défendants to pay over to the trustée the 
payments thus found to hâve been preferential and void. 

The bankrupt, the O. L. Gregory Vinegar Company, was and is a 
stock corporation existing under the Business Corporations Law of 
the State of New York. It was organized to carry on the business of 
manufacturing cider and vinegar in the city of Tonawanda, N. Y. An 
involuntary pétition in bankruptcy was filed against it on February 15, 
1910, and on March 4, 1910, it was adjudged a bankrupt, and on 
March 28, 1910, the complainant was appointed trustée of its estate. 
The transactions out of which the préférences arose were as follows: 

Subséquent to October 15, 1909, four months prior to the filing of 
the pétition in bankruptcy, the bankrupt assigned to O. L. Alexander, 
its président, certain accounts receivabîe belonging to it, and thereaf ter 
the said Alexander collected on the assigned accounts certain moneys 
which he deposited with the défendant in an account known as the 
"O. L. Alexander Collatéral Account." It is averred that défendant 
knew that the moneys so deposited were the proceeds of the assigned 
accounts, and that it also knew that the accounts had been assigned to 
Alexander by the bankrupt in pursuance of a certain resolution adopted 
on October 12, 1909, which resolved: 

"That thls Company assign to the said O. Ia Alexander as collatéral se- 
curity for the indorsements, as above stated, accounts receivabîe of this Com- 
pany and the proceeds thereof aggregating an amount not exceeding twenty 
thousand dollars (?20,000)." 

The moneys received from thèse assigned accounts were deposited 
in defendant's bank in the manner above stated. The défendant cred- 
ited the account with the amounts so received and debited it.with the 
amounts taken from it to apply upon the notes made by the bankrupt 
and indorsed by Alexander and held by défendant, This was donc 
pursuant to Alexander's direction. On January 12, 1910, défendant 
had received out of this account $10,950 and applied it on the bank- 
rupt's indebtedness. On or about January 17, 1910, the bankrupt paid 
to défendant to apply on its indebtedness the farther sum of $4,266.90. 

The claim is, as to this last sum, that the bankrupt had sold in bulk 
to Wallace & Co. on January 17, 1910, its entire stock of goods, wares, 
and merchandise with the knowledge and consent of défendant, and 
upon the understanding and agreement that défendant would discount 
the notes of Wallace & Co. and apply the same in payment of the notes 
of the bankrupt held by défendant, and that the arrangement was made 
for that purpose. The amount so received and applied by défendant, 
with interest thereon, aggregated $19,917.74, which, with costs, brought 
the amount up to $20,017.44, and judgment for that sum was entered. 

The preferential payments were alleged in the bill of complaint to 
hâve been "in violation of the provisions of the laws of the state of 
New York and of the United States of America." 

[1] A trustée in bankruptcy is entitled under the Bankruptcy Act 
to recover a transf er of property if the f ollowing circumstances con- 
cur: (1) That a "transf er" of the property of the debtor bas taken 
place. (2) That the debtor at the time of the "transfer" was insolvent. 
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(3) That the transfer was made within four months before the filing 
of the pétition in bankruptcy, or after the filing and before the adjudi- 
cation. (4) The transfer must enable the créditer to obtain a greater 
percentage of his debt than other creditors of the same class. (5) The 
person receiving it must hâve had reasonable cause to beUeve that the 
enforcement of the transfer would effect a préférence. 

If the record discloses that in this case the défendant has received 
transfers from the bankrupt under the circumstances above stated, 
the trustée is entitled to his decree by virtue of the act of Congress, 
and withoUt référence to the New York Stock Corporation Law. That 
act only becomes important as respects this case if it appears that the 
défendant, at the time it received the transfers, did not hâve reason- 
able cause to believe a préférence would resuit, and that the bankrupt 
made the payments with the intention of giving a préférence; for 
under the New York statute a préférence is void if made with an intent 
to give a préférence, without référence to the state of mind of the 
party who received the payment. A very large part of the argument 
and brief of the defendant's solicitor has been devoted to a considéra- 
tion of the New York Stock Corporation Law (Consol. Laws N. Y. c. 
59). He maintains that the trustée in bankruptcy cannot, under the 
circumstances of this case, maintain an action under the New York 
act. We see no reason for considering that act at ail. In this case the 
facts corne within the provisions of Bankr. Act, § 60 (Comp. St. 1913, 
§ 9644), and the trustée is not under the necessity of relying upon sec- 
tion 67e (section 9651), which enables a trustée to reclaim transfers 
made by a bankrupt when the transfers are null and void as against 
creditors "by the laws of the state, territory, or district in which such 
property is situate." 

[2] I. That a "transfer" of the property of the debtor was made is 
certain. That several transfers were made to Alexander, and through 
him to défendant, is not denied. It is not essential that the transfers 
should bave been made directly to défendant. Any method of de- 
pleting an insolvent fund is sufficient. See Remington on Bankruptcy. 
§ 1300. As stated in National Bank of Newport v. National Herkimer 
County Bank, 225 U. S. 178, 184, 32 Sup. Ct. 633, 635 (56 L. Ed. 1042) 
(1912): 

''To constitute a préférence, it is not neccssary that the transfer be made 
ilirecHy to the creditor. It may be made to another, for his beneflt. If the 
liaiikrupt has made a transfer of his property, the effect of which is to eu- 
alile one of liis creditors to obtain a greater percentage of his debt tlian an- 
other creditor of the same class, circuity of arrangement wlll not avail to 
save it." 

And in the same case the court, speaking through Mr. Justice 
Hughes, said: 

"The 'accounts receivable' of the debtor — that is, the amounts owing to him 
on open account — are, of course, as susceptible of pi'eferential disposition as 
other property ; and if an insolvent debtor arranges to pay a favored cred- 
itor through the dispcsltlon of such an account, to the depletlon of his estate. 
it must be regarded as equally a préférence, whether he procures the payment 
to be made on his behalf by the debtor In the account, the same to constitute 
a payment in whole or part of the latter's debt, or he coUects the amount and 
pays It over to his creditor directly. This Implies that, in the former case. 
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tlie debtor in the accomit, for the pùrpose of tlie preferential payment, is act- 
ing as the reiiresentative of the insolvent, and is simply eomplying with the 
directions of the latter in paying the money to his créditer." 

[3, 4] IL That the debtor was insolvent when the transfers wcre 
made is well established upon the record. The Bankriiptcy Act has 
not left to the courts to define the meaning of the term insolvent. But 
it expressly déclares that: 

"A person shall he deemed insolvent wlthin the provisions of this act when- 
ever the aggregate of his property, exclusive of any property which lie may 
hâve conveyed, transferred, coucealed, or renioved, or permitted to be con- 
eealed or removed, with intent to defraud, hinder, or delay his credltors, shall 
not, at a falr valuation, be suHicient in aniouut to pay his debts." Section 1, 
cl. 15. 

To this définition the courts must strictly adhère. Counsel for de- 
fendant calls attention to a statement furnished by the bankrupt on 
September 1, 1909, which shows assets of $230,826.26 and liabilities 
exclusive of capital stock and profit of $100,803.46. Counsel, however, 
does not think this statement should be accepted at its face value, inas- 
much as he insists that certain liabilities hâve been included which 
should hâve been excluded, and which would reduce the amount of 
liabilities to $76,208.06. We do not agrée with him. The valuation 
placed upon land, buildings, and equipment, $109,380.00, was not "a 
fair valuation" of the property. When the bankrupt bought the prop- 
erty it made the purchase for $30,000. It paid $5,000 down and gave 
a mortgage for $25,000. This mortgage was afterwards assigned to 
défendant, the président of the défendant bank being one of the in- 
corporators of the bankrupt. It is difficult to define what constitutes 
"fair valuation." It is much easier to say what is unfair valuation. 
In a case in the Southern district of New York in 1899, In re Martini, 
93 Fed. 990, Judge Addison Brown thought that "fair valuation" was 
determined by the amount the property brought at a sale on exécution 
shown to hâve been in ail respects fair and reasonable. The debt- 
or's stock in trade was sold under judgment and exécution, and the 
court held that the debtor v/as bound by the resuit as to the valuation 
of the goods, and could not prove his solvency by higher estimâtes of 
their value if they had been f ree from levy and sold at retail, or in the 
ordinary course of business. In Duncan v. Landis, 106 Fed. 839, 45 
C. C. A. 666 (1901), the Court of Appeals of the Third Circuit, speak- 
ing through Judge Gray, said : 

"We think tliat the présent market value of the property In question would 
be a fair valuation of the sanic, but tliere is iiothing in this section of the 
act that authorizes that market value to be ascertained by what a pm-chaser 
would give who desired to take udvantage of the neoessities and embarrass- 
ments of the owner, in order to pr<K'ure the sanie at a priée less than its real 
or market value." 

The term "fair valuation," as used in the Bankruptcy Act, means 
the fair cash value or the fair market value of the property as be- 
tween one who wants to purchase and one who wants to sell the prop- 
erty. If the bankrupt had wanted to sell its property, the price it 
could hâve obtained for it upon the market from parties who wanted 
to buy and would give its fair value is the fair valuation which the 
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statute refers to. The priée which the property would brîiig or does 
bring when forced off at auction under the hammer cannot be regarded 
as alvvays fixing its fair market value. See Lawrence v. Citv of Bos- 
ton, 119 Mass. 126 (1875). 

On September 22, 1910, there was due and unpaid on the mortgage 
which the bankrupt had given on its plant S18,,S67.51. The mortgage 
was foreclosed, and on October 15, 1910, sold to défendant at the ref- 
eree's sale for $14,000. In making up the bankrupt's schedule of as- 
sets the président of the bankrupt testified : 

"We put oiir |)laut in at .S25,00(). We also i)lai-ed in our sclifidule liere tlie 
macliiuery, tajik.v, aJid e!juil)"i('iit used in tiie oondiict of tlie i)usiness at Tona- 
wanda, N. Y., ^.^.(KJO, so tlîiit tlit> plant and equiiJmcnt is in the banliruptcy 
seliedules at .$:iO.()(!0 ; office funijtnre ami lixtures are in at .$500; that i,s 
wliat I tliouglit rlie property would brins under a toreed sale." 

Bankrupts are not inclined to underestimate the value of the real 
estate they schedule. It appears that some time in 1908, before Alex- 
ander became connected with the bankrupt, a proposition was made 
to sell him the plant for $25,000. The purchase was not made, and 
apparently for the reason that Alexander could not borrow the money 
to pay for it. We are able to get some idea of the fair market value 
of the real estate from the testimony of the trustée. His testimony 
foUows : 

"I nuide an effort to sell tlie real estate and plant at Toiiawanda. AVe ob- 
tained from tlie Board of City Despatcli of New York a list of responslble 
cider and vinesar nianufaeturers in the TJnited States; there were about (iOO 
<jn the list, and we sent tlieni advertisenients of the property and when it was 
to be sold. The date tixed for the sale was Jnne 2-t, 1010; the usual adrer- 
tisonient of that sale was given. We received no bids at the time of the sale; 
then I adjourned th(> sale in order to obtain private bids. I did not obtaiu 
any. The property was aftei'wards foreclosed by the défendant, so tliat 1 
hâve at tlie présent time eonverted into cash ail the assets to the bankrupt." 

The value of the accounts receivable entered on the statement of 
September 1, 1909, at $48,205.47, was much in excess of their real 
value. The testimony showed that in December, 1909, Alexander 
made a trip through the counîry to coUect accounts. This he did up- 
on the suggestion of the président of the défendant bank. Alexander 
testified : 

■■] found in colleetinK thèse aeeounts a great inany of them .slirunk a great 
deal. * * * Th(> dp'utors disptited the aeeounts, In straishteninijc up thèse 
aeeounts and eollectini; theni, we uiade eoneessions ; we slmi)ly had to settle 
on the basis of the iiian's nnderstandins and agreeineut as to the inanner in 
which they |the s;oo<ls] were piu'chased." 

And Swanton, in his testimony, referring to this attempt of Alex- 
ander to get in the accounts, said : 

"I should say that the f al lins eff in the amount of fhe accounts that were 
assisued to the bank directly. coneernini; whicli no question is raised her(>, 
was discovered on that trip of Mr. Alexaiider's to be soniewhere between .'iO 
and iO per cent. I do not recall exaetly what tlie gross amount in dollars 
of the losses amounted to. My reeolleetion is that it was about $20,000." 

There were several explanations given for this condition respect- 
jng the accounts. One was that in making sales Mr. Gregory, the for- 
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mer président, had agreed to allow certain discounts uuknown lo tbe 
home office; also that Gregory had agreed vvith tlie piirchasers to 
furnish salesmen to push the goods in certain localities. This stale- 
ment, therefore, made by the bankrupt as of Septenilier 1, 1909, can- 
not be accepted either as to the value of the real estate or as to the 
value of the accounts. The testimony shows tliat, whatever the ac- 
counts receivable may hâve been worth, sucli of them as vvere permit- 
ted to reach the hands of the trustée in bankruptcy amounted, along 
with his other receipts, to only $879.78. Of that amount $232 was real- 
ized from the sale of personalty; from "cash in drawer at plant" 
was realized 37 cents ; from balance in bank was received $10.82. 
Common carriers paid back $166.50. There was a rebate on insurance 
of $128.25, and a returned premium of $6.72. The Merchants Des- 
patch paid in $17.75 for damage to cider. AU thèse several items 
aggregated $562.41. There are only three small items credited as 
liaving been received from "accounts," and they aggregate $79.47. 

This is a very illuminating statement. Whatever may hâve been 
the value of the accounts receivable, that value had gone to this de- 
fendant and to the Robertsons. There was nothing left for the trus- 
tée, and nothing left for the gênerai creditors, who had received noth- 
ing. The trustée testified that accounts which he had not collected 
he had found uncoUectible. He said: 

"Sorae of the reasons were that tlie goods were of no value, and there were 
misrepresentatlons as to the quality of the goods ; the goods were received in 
broken casks and a large amount of leakage." 

In view of the fact that after the payments made to défendants 
and the payments made to the Robertsons there still remains an in- 
debtedness of $41,909.52, with nothing in the hands of the trustée 
except a balance of $144.18, which is not enough to defray the expenses 
of administration, we feel convinced, not only that the financial state- 
ment made by the bankrupt on September 1, 1909, did not place a fair 
valuation on the assets, but that it placed a much exaggerated value 
thereon. And we are also convinced that upon a fair valuation the as- 
sets were much below the total amount of the debts. In Grandison v. 
Robertson we said that this bankrupt was in our opinion insolvent 
from the time it began business in July, 1908. There is nothing in the 
présent record which changes that conviction. But, however that may 
be, there certainly is no doubt that insolvency existed for four months 
prior to the iîling of the pétition in bankruptcy. 

[5] III. This brings us to inquire whether the transfers sought to be 
recovered were made to défendant within the four-month period. That 
period began on October 15, 1909. It was subséquent to that date, 
as the trial court bas correctly found, that the accounts were assigned 
by tlie bankrupt to Alexander. The proceeds of those accounts were 
paid into the Alexander collatéral account between November 9, 1909, 
and February 14, 1910; and the défendant applied thèse proceeds to 
the payment of the bankrupt's indebtedness as f ollows : On January 
12, 1910, $9,900; on February 14, 1910, $1,055.60; on March 2, 1910, 
$123.80; on March 11, 1910, $73.94; total, $11,153.34. But while 
the actual proceeds of thèse accounts were applied by the défendant 
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to the indebtedness of the bankrupt after October 15, 1909, the de- 
fendant insists that it obtained an équitable lien on the accounts on 
October 12, 1909, by the adoption of the résolution authorizing the as- 
signment of the accounts. The resokition of October 12th authorized 
an assignment of the accounts to Alexander as collatéral security for 
the indorsement of the renewals of certain notes to become due and 
discounted at defendant's bank. The claim is that whatever accounts 
were thereafter assigned in pursuance of this resolution to Alexander 
he took in trust for the défendant. 

In Moses v. Murgatroyd, 1 Johns. Ch. (N. Y.) 119, 7 Am. Dec. 
478 (1814), Chancellor Kent had before him a case where an assign- 
ment had been made "to be a security only to the intestate for his 
indorsement of the notes in question. "This being the case, the plain- 
tiffs, as holders of the notes, are entitled," the Chancellor said, "to 
the benefit of this collatéral security, given by their principal debtor 
to his surety ; and the case of Maure v. Harrison, 1 Eq. Ab. 93, K, 5 
Mich. 1692, is directly to this point. Thèse collatéral securities are, 
in fact, trusts created for the better protection of the debt ; and it is 
the duty of this court to see that they fulfill the design. And whether 
the plaintiffs were apprised, at the time, of the création of this se- 
curity, is not material. The trust was created for their benefit, or for 
the better security of their debt, and when it came to their knowledge 
they were entitled to affirm the trust, and to enforce its performance. 
This was the principle assumed in the case of Neilson v. Blight, 1 
Johns. Cas. [N. Y.] 205." And it is a settled rule in equity in New 
York that a creditor shall hâve the benefit of any collatéral securities 
which the principal debtor has given to the surety for his indemnity. 
Such securities are regarded as trusts for the better security of the 
debt, and chancery will compel the exécution of the trusts for the 
benefit of the creditor. Vail v. Poster, 4 N. Y. 312 (1850) ; National 
Bank of Newburgh v. Bigler, 83 N. Y. 51 (1880); Merchants', etc., 
Bank V. Cummings, 149 N. Y. 360, 44 N. E. 173 (1896). And the 
law of New York is the law of the states generally. See Brandt on 
vSuretyship (3d Ed.) § 357 et seq. 

We are, however, unable to agrée with counsel for défendant that 
it is immaterial when the actual assignment of the accounts occurred, 
and that the individual assignments date back to the agreements for 
the assignment as embodied in the resolution of October 12, 1909, by 
which the bankrupt became bound to assign the accounts. As the 
adoption of that resolution antedated by three days the four-month 
period, the défendant, it is asserted, cannot be compelled now to return 
any of the proceeds realized from those accounts. The resolution was 
not an assignment of the accounts, but an authorization of an assign- 
ment, and the agreement was with Alexander. When Alexander in- 
dorsed the notes, he had a right in equity to hâve the accounts assigned. 
The exhibits in the case show that after the adoption of this resolution 
the défendant accepted on October 19, 1909, a renewal note of the 
bankrupt for the amount of $4,998.24, and on the same date a second 
renewal note for the amount of $6,450.26, and also on that date a 
third renewal note for the amount of $4,000, and that each of thèse 
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notes were indorsed by Alexander. In the absence of évidence to the 
contrary, it may be assumed that Alexander indorsed the notes at the 
time of tlieir renevval, and net on October 12, 1909, when the resolu- 
tion was passed. And there were no notes renewed after the adoption 
of the resolution prior tO' the notes above mentioned. 

In re Great Western Mfg. Co., 152 B'ed. 123. 81 C. C. A. 341 (1907), 
the Court of Appeals in the Eighth Circuit held that a transfer of 
property by an insolvent debtor within four months of a filing of a 
pétition in bankruptcy against him, which otherwise constitutes a 
voidable préférence, is net deprived of that character or made valid 
by the fact that it was executed in performance of a contract to do so 
made more than four months before the filing of the pétition. The 
matter was very fully considered in that case. The court said: 

"Any otber course of décision opens a new and entieins way to secure préf- 
érences, nuUifles every provision of tlie law to proveut tlieui, and invites fraud 
and perjury. llold that transfers wltliln four niontlis iu performance of 
agreemcnts to make tliem before tliat tlnie do uot constitute voidable préfér- 
ences, and honest debtors would agrée with tbeir favored credltors before the 
four months that they would subKcciuetitly secure tliem by mort^ages or tra us- 
fers of their property, and jnst before tbe pétitions iu bankruptcy were filed 
they would perforai their agreemeiits. Dishonest nien, wlio made no sueh con- 
traets, mlght falscly testlfy that they had dont; so, and finis by fraud and per- 
jury sustain preferential transfers and mortgages made withlii the four months 
to relatives or friends. The great body of tlie credltors would be left with- 
out share in the property of their debtor and without reinedy, and a law con- 
ceived and enactiMl to secure a fair and equal distributiou, of the property of 
delitors among their credltors wonld fall to aecompllsh one of its chlef ob- 
jects. This court wlll hesltate long before It ai)i!roves a rule so fatal to tha 
most salutary provisions of the Bankruptcy Law." 

And this court in Re Mandel, 135 Fed. 1021, 68 C. C. A. 546 (1905), 
had reached the same conclusion, affirming without opinion a décision 
to that effect in (D. C.) 127 Fed. 863 (1903). A like décision has been 
made by the Court of Appeals in the Fourth Circuit in PoUock v. 
Jones, 124 l"ed. 163, 61 C. C. A. 555 (1903). In that case at the time 
the debt was incurred the debtor promised to give a mortgage to 
secure it. The court held that the subséquent giving of the mortgage 
when the debtor was insolvent and within four months of his bank- 
ruptcy con-stituted a transfer of property to secure an antécédent debt 
and created a préférence. In Wilson v. Nelson, 183 U. S. 191, 2' 
Sup. Ct. 74, 46 L. Ed. 147 (1901), the debtor had given an irrévocable 
power of attorney to the creditor to confess judgment many years be- 
fore. Judgment was confessed under it within four months, and the 
Suprême Court held it to be a voidable préférence. There is therefore 
no escape from the conclusion that within the four-month period the 
défendant received from the assigned accounts $10,950 to apply on 
the bankrupt's indebtedness, and the farther sum of $4,266.90 from the 
proceeds of the discount of drafts and notes given for the merchan- 
dise of the bankrupt sold about January 17, 1910. 

[6] IV. That the efifect of the payments or transfers received by 
the défendant in the manner above stated and after October 15, 1909, 
enabled it to obtain a greater percentage of its debt than other cred- 
itors of the same class is so clearly established upon the record that 
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discussion of the matter is really unnecessary. The président of the 
défendant testified that its debt'had been paid in full. "Ail the in- 
debtedness," he said, "owing to the bank on notes or whatever indebt- 
edness was ovving by the O. L. Gregory Vinegar Company has been 
paid." The amount paid during four months prior to the fîling of the 
pétition has been already considered. It only remains to point out in 
this connection that with the exception of the Robertsons who con- 
ducted a private bank at Tonawanda the gênerai creditors hâve re- 
ceived nothing and there remains an unpaid indebtedness of $41,909.52, 
with no assets whatever to discharge it, except such amounts as the 
trustée, in this suit and in the independent suit brought against the 
Robertsons, may recover from preferential payments. 

[7] V. This brings us to inquire whether in receiving the payments 
défendant had reasonable cause to believe that they were intended 
to give a préférence. The record discloses that the président of the 
défendant bank had an intimate knowledge of the bankrupt's afifairs 
from the time it began business. The bankrupt did its banking with 
défendant. Its président knew that it bought its property for $30,000 
and paid only $5,000 down. He knew that the mortgage remained un- 
paid, and that the indebtedness to the défendant was gradually increas- 
ing imtil on January 15, 1909, it amounted to $41,000. In September, 
1909, the défendant declined to loan the bankrupt money to buy apples 
for the fall grinding. The président of the défendant bank knew that 
the bankrupt did no grinding that fall. He knew it was simply selling 
ofif the cider and vinegar that remained over from the previous season. 
Ail the time the défendant was pressing for the payment of its in- 
debtedness and was having accounts assigned to it that they might be 
applied when collected on the debt. He knew also that drafts drawn 
by the bankrupt had gone to protest and vi'ere lying unpaid in his 
bank ; and he knew that notes of the bankrupt were being protested 
and left to lie for days in his bank unattended to. If the défendant 
did not know of the insolvency, it certainly knew enough to put it upon 
inquiry. 

[8 I As the Court of Appeals for the Eighth Circuit said in Coder 
V. McPherson, 152 Fed. 951, 82 C. C. A. 99 (1907): 

"Notice of facts which would incite a man of ordinary prudence to an in- 
quiry under similar circumstanccs l.s notice of ail the facts which a reasou- 
ably diligent inquiry would disclose." 

This was quoted approvingly in an opinion of this court written by 
Judge Coxe in Wright v. Skinner, 162 Fed. 315, 89 C. C. A. 23 (1908). 
See Pittsburgh Plate Glass Co. v. Edwards, 148 Fed. 377, 78 C. C. A. 
191 (1906). No principle of law is better settled or more universall\ 
accepted. 

We think that under ail the circumstances of this case the conclusion 
is irrésistible that défendant knew or had reasonable cause to know that 
in receiving the payments made to it between October 15, 1909, and 
F'ebruary 15, 1910, it was receiving a préférence. In Grandison v. 
Robertson we thought that the défendants in that case did not hâve 
reasonable cause to believe that a préférence was intended or would 
resuit from the payments made to them. But the défendant in the 
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case at bar was very differently situated froni the défendant in that 
case and knew much more intimately than did those défendants the 
entire situation concerning the bankrupt's affairs. 

The défendant claims that it loaned the bankrupt $5,000 on Novem- 
ber 6, 1909. Swantoai testified that lie loaned the bankrupt that amount 
on that date. The évidence stands uncontradicted, and indeed appears 
to be corroborated by certain documentary évidence. It appears, how- 
ever, that a payment of $3,950 on the renewal note for this $5,000 
was paid on January 12, 1910. That payment was made ont of the 
proceeds of accounts assigned directly to défendant prior to the four- 
month period, and is not claimed as preferential, nor included in the 
decree as entered. The balance of the note, $1,050, was paid from the 
proceeds of accounts assigned to Alexander and is held to hâve been 
preferential. The défendant cannot set ofï this sum, or any part of 
it, against the amount the trustée is entitled to recover. Bankruptcy 
Act, § 60c (Comp. St. 1913, § 9644), provides: 

"If a crtHlitor lias been preferred, and afterwards in good faith gives the 
debtor furtlier crédit without securlty of any kind for property which be- 
comes a part of the debtor's estâtes, the amount of sucli new crédit reniain- 
ing nnpald at tlie tiuie of tlie adjudication in banlîrnptcy inay be set off 
against the amount wliicli would otherwise be recoverabîe from. him." 

To obtain the set-off under the above provision the crédit must hâve 
been given in "good faith." If the purpose of advancing this $5,000 
was to enable the bankrupt to couvert juice into cider and vinegar and 
market the same, we cannot say that the loan was not made in good 
faith. The Suprême Court said in Kaufman v. Tredway, 195 U. S. 
271, 275, 25 Sup. Ct. 33, 34, 49 L. Ed. 190 (1904), that the clause as 
to good faith "meant that the creditor should not act in such a way as 
to iutentionally def eat the bankrupt act, but should let the debtor bave 
the money or property for some honest purpose." The money was 
not given with a view to its sécrétion or for a dishonest purpose. 

But the right to offset a new crédit given in good faith is restricted 
to the amount of the new crédit remaining unpaid at the time of the 
adjudication. See Remington on Bankruptcy (2d Ed.) § 1416. And 
at the time of the adjudication na part of this new crédit as we bave 
seen remained un])aid. 

We do not find it necessary to pass upon other objections raised. 
We find no réversible error. 

Decree affirmed. 



TJNITED STATI3S v. l'OLAXD et al. 

(Circuit Court of Ajipeals, Ninth Circuit. Mardi 27, lOtC.) 

Xo. 202t. 

1. l'UHMC TjAMUS <®=>;5ri(2) — IIOMESTEAU KNÏRIES — AiïOUNÏS SUB.TECT TO E.\- 
ÏRY — "Sl.NOl.E BODY." 

Conip. Laws Alaska 1i>i:î. S tOl (Act Cong. March P,, 190;î, c. 1002, 32 
Stat. 1028 [Conip. St. l!>l:is S .'0461), provides tliat the provisions of the 
hoinestead laws not in eouflict therewith are thereby exteuded to Alaska ; 
that no indemnity, deticiencj-, or lieu land sélections sliall be made and 

ÔssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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no land scrip or land warrant shall be located except as provided by law; 
that no more than 160 acres shall be entered la any single body by such 
scrip, soldier's addltlonal homestead right, etc. ; that no such location 
along any navigable or other waters shall be made within 80 rods of any 
lands along such waters theretofore located by means of any such scrip or 
otherwise ; that no entry shall be allowed extending more than 160 rods 
along the shore of any navigable veater, and along such shore a space 
of at least 80 rods shall be reserved from entry between ail such claims; 
and that every qualified person shall be entitled to enter 320 acres or less 
of unappropriated i^ublic land. Held, that where a party entered 160 
acres under one survey as assignée of a soldier's additional homestead 
rlght, and also entered under another survey an adjoining tract of about 
160 acres as assignée of another soldier's additional homestead right, and 
only one of such tracts touched any navigable water, there was no viola- 
tion of the provision that no more than 160 acres shall be entered in any 
"single body," as they were two separate and distinct entries and separate 
and distinct bodies of land under our System of land measurement, and 
they dld not violate the statute, as the statute seeks to protect the 
shores of navigable waters and not to prohibit the entry of more than 160 
acres and less than 320 acres elsewhere than along the shore. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 73; Dec. 
Dig. <S=)35(2).] 

2. Statxjtes <S=»16(1) — Homestead Act — Enactmbnt — Confekence — Amounts 

SUBJEOT to BNTET. 

In view of the report of the House conférence committee to the House 
of Représentatives, the provision of Act Cong. March 3, 1903 (Comp. Laws 
Alaska 1913, | 101), that no more than 160 acres shall be entered in any 
single body by land scrip, soldier's additional homestead right, etc., 
added to the bill In conférence, must be regarded as intended to be 
germane to the Senate amendment that no entry shall be allowed extend- 
ing more than 160 rods along the shore of any navigable water, as it is 
a rule of parliamentary law that a conférence committee is not authorized 
to consider matters neither incorporated in Senate amendments nor 
brought before the House unless germane to something in the bill. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 14 ; Dec Dig. 
<S=16(1).] 

3. Statutes <@=>217 — Aids to Constbuction — Histoey and Passage of Act. 

In construing a statute, the court could refer to the proceedings in 
Congress at the time of its passage and the report of a conférence com- 
mittee by which a provision in controversy was added. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 293 ; Dec. Dig. 
<S=3217.] 

4. PuBiic Lands (S=35(2) — Homestead Entries— Statutory Provisions. 

Act Cong. May 14, 1898, c. 299, § 1, 30 Stat. 409, providing relative to 
lands in Alaska that no entry sliall be allowed extending more than 80 
rods along the shore of any navigable water, and that along such shore 
a space of at least 80 rods shall be reserved from entry between ail such 
claims, merely requires the réservation of at least 80 rods along the shore 
of the navigable water between claims along such shore, and does not re- 
quire the réservation of such space between an entry on the shore of a 
navigable water and an adjoining entry however situated with respect to 
the navigable water. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. | 73; Dec. 
Dig. ®=>35(2).] 

Budkin, District Judge, dissentlng. 

Appeal from the District Court of the United States for the Third 
Division of the District of Alaska; Fred M. Brown, Judge. 

4îzs>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgest» & Indexe» 
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Suit in equity by appellant, the United States (plaintiff in the court 
below), against William B. Poland and another, to cancel patent for 
certain lands, issued by the United States to William B. Poland, ap- 
pellee ; and to cancel deed from the latter to Frederick William Low, 
appellee, conveying the above-mentioned lands. Demurrer to com- 
plaint. Demurrer sustained, and bill dismisscd. Decree affirmed. 

William N. Spence, U. S. Atty., of Valdez, vMaska, and William A. 
Munly, Asst. U. S. Atty., of Valdez, Alaska. 

S. O. Morford, of vSeward, Alaska, and Ira Bronson, J. S. Robin- 
son, and H. B. Jones, ail of Seattle, Wash., for appellees. 

Before GILBERT and MORROW, Circuit Judges, and RUDKIN, 
District Judge. 

MORROW, Circuit Judge. The United States brought suit in the 
court below on a date not disclosed in the transcript of record ; but 
an aniended complaint was filed October 15, 1914. The object of the 
suit is to vacate, cancel, and déclare null and void a patent of the 
United States for a tract of land of 160 acres, embraced in United 
States survey No. 242, in the Kenai recording precinct in tlie district 
of Alaska. The patent was issued to one William B. Poland on March 
22, 1909, and seems to be regular on its face in every particular. The 
complaint also prays that a deed executed by Poland, dated May 25, 
1909, conveying the land to Frederick William Low, be vacated, can- 
celed, and declared null and void. The amended complaint was not 
filed until the statute of limitations of six years (section 8 of Act of 
March 3, 1891, c. 561, 26 Stat. 1095, 1099 [Comp. St. 1913, § 5114]) 
had nearly run. 

The défendant Poland entered the above-mentioned tract of land 
at the United States land office at Juneau, Alaska, on April 26, 1906, 
as the assignée of a certain soldier's additional homestead right, un- 
der the gênerai homestead laws, and section 101 of the Compiled Laws 
of Alaska (Act of March 3, 1903, c. 1002, 32 Stat. 1028 [Comp. St. 
1913, § 5046]). 

On tlie same day Poland also made an entry at the land office at 
Juneau, as assignée of a soldier's additional homestead right, under 
the same acts of Congress as the previously described entry, of a tract 
of land containing 159.75 acres, embraced in United States survey No. 
241. Ail this appeared upon the face of the record and must hâve 
been known to the officers of the Land Department at the date of the 
entries. Upon this survey and entry, a patent of the United States 
was issued to Poland on January 20, 1908. The tract of land de- 
scribed in survey No. 242 adjoins the tract of land described in sur- 
vey No. 241 on the north. 

In both the surveys and in the patents issued by the United States 
for thèse two tracts of land, their boundaries were described fully and 
accurately by monuments, courses, and distances. In survey No. 242 
and in the patent issued upon that survey, the first call of the descrip- 
tion is : 

"Begiiinlng at corner No. 1 near the north shore of Résurrection Bay, Iden- 
tlcal with corner No. 5, United States survey No. 241, an iron pipe three 
Inches lu dlameter, marked S. 242, cor. No. 1." 
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The description concludes with the récital, "containing one hundred 
and sixty acres, being the land embraced within United States survey 
No. 242, according to the officiai plat of said survey returned to the 
gênerai land office by the Surveyor General." The two tracts are 
shown on the annexed plat : 
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Nearly the entire length of the southern boundary of survey No. 241 
foUows the shore Une of Résurrection Bay. Survey No. 242 does not 
touch Résurrection Bay or any other navigable water. 

The vacation and cancellation of the patent dated March 22, 1909, 
issued upon survey No. 242, is sought upon the ground that the patent 
was obtained in violation of section 101 of the Compiled Statute Laws 
of Alaska (Act of March 3, 1903, 32 Stat. 1028), which provides that 
"no more than one hundred sixty acres shall be entered in any single 
body by such scrip, lieu sélection, or soldier's additional homestead 
right" — referring to the soldier's additional homestead right under 
which entries Nos. 241 and 242 were made by the défendant Roland. 

It is also contended that the patent was obtained in violation of the 
further provision of the statute: 

"That no entry shall be allowed extending more than one hundred and sixty 
rods along the shore of any navigable water, and along such shore a space 
of at least elghty rods shall be reserved from entry between ail such clalnis." 

[1] With respect to the first alleged violation of the statute, it is 
contended that, although the patent issued upon survey No. 242 em- 
braces but 160 acres, the patent issued upon survey No. 241 embraces 
159.75 acres, and that the two together constitute an entry of more 
than 160 acres in a single body. The défendant Roland did not by his 
soldier's additional homestead right enter more than 160 acres of land 
in a single body under survey No. 242. Did he enter more by making 
the additional entry of the adjoining tract of 159.75 acres under sur- 
vey No. 241 ? Technically, he did not. They were two separate and 
distinct entries and two separate and distinct bodies of land under 
our System of land measurement. But did he violate the intent and 
purpose of the statute by making the additional entry when the two 
together would exceed 160 acres? We think not. What the statute 
was seeking to protect was the shores of the navigable waters of 
Alaska, and not to prohibit the entry of a tract of land of more than 
160 acres and not more than 320 acres elsewhere than along the shore. 

This is plain from the provisions of the act relating to homesteads. 
Prior to this act, the homestead right was limited in Alaska to 80 
acres. Section 1 of Act of May 14, 1898, c. 299, 30 Stat. 409. This 
area was found insufficient for homestead purposes in that district, 
and by this act (of March 3, 1903, 32 Stat. 1028) it was expressly 
increased to 320 acres, subject to the limitation that no entry should 
extend more than 160 rods along the shore of any navigable water. 
The term "single body" is not defined in the statute of March 3, 1903, 
nor by any previous statute ; but it refers to acres of land, and must 
be held to refer to the bodies of acres of land dealt with in the statute. 
The statute deals with the entries of two bodies of land and qualifies 
them both; one of "one hundred and sixty rods along the shore of 
any navigable water," and the other a homestead of "three hundred 
and twenty acres." With respect to the first body : One hundred and 
sixty rods is one side of a quarter section of land inclosing 160 acres ; 
that is to 5ay, under our System of land measurement it is the deter- 
mining measurement of one of four equal sides of 160 acres. The 
statute adopts this measurement as the descriptive limitation of 160 
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acres "along the shore of any navigable water." If, on the other hand. 
the body of land is elsewhere than along the shore of any navigable 
water, then the limitation of the entry is to an area of 320 acres un- 
der the other provision of the statute. It foUows that the limitation 
as applied to thèse two bodies of land is in entire harmony with their 
location, and, whichever location we take, the entry or entries are 
within the limitations of the statute and not in conflict with it. 

The next question is : Was the entry by Poland as assignée of two 
soldiers' additional homestead rights in violation of the statute? 

The statute of March 3, 1903, extended ail the privilèges of the 
homestead laws of the United States, not in conflict with the provi- 
sions of the act, and ail rights incident thereto, to the district of Alaska, 
subject to such régulations as might be made by the Secretary of the 
Interior. It further provided that no land scrip, nor land warrant of 
any kind whatsoever, should be located or exercised upon any lands 
in the said district, except as then provided by law. 

The law at that time (Act of May 14, 1898, 30 Stat. 409) extended 
to the district of Alaska the right to enter surveyed or unsurveyed 
lands under the provisions of the law relating to the acquisition of 
title through soldiers' additional homestead rights, but limited each en- 
try under that act to 80 rods along the shore of any navigable water 
and reserved along such shore a space of at least 80 rods between ail 
such claims. It also limited every homestead in the district to 80 
acres in extent. The act of August 30, 1890, c. 837 (26 Stat. 391), 
had provided that: 

"No person who shall after the passage of this act, enter upon any of the 
public lands with a view to occupation, entry or settlement under any of the 
land laws shall be permitted to acquire title to more than three hundred and 
twenty acres in the aggregate, under ail of sald laws." 

In Kiehlbauch v. Simero, 32 L. D. 418, the Secretary of the Interior 
had held that the limitation in this statute did not apply to an entry 
made by the assignée of a soldier's additional homestead right, and 
that such an entry might be made without référence to the assignee's 
entry of or claim to other lands under any statute whatever. This 
décision was referréd to by the Assistant Secretary of the Interior in 
the case of William P. Wall, 38 L. D. 566, as declaring the law upon 
that subject. In Webster v. Luther, 163 U. S. 331, 16 Sup. Ct. 963, 
41 L. Ed. 179, it was held that persons entitled under section 2304 of 
the Revised Statutes (Comp. St. 1913, § 4592), to enter a homestead 
who may hâve theretofore entered under the homestead laws a quan- 
tity of land less than 160 acres, and who had the right under section 
2306 (section 4594 [soldiers' additional homestead right]) to make an 
additional entry, may assign and transf er that right, and in the hands 
of an assignée it was without restriction as to quantity. 

This was the state of the law at the time of the passage of the act 
of March 3, 1903, containing the provision "that no more than one 
hundred and sixty acres shall be entered in any single body by such 
scrip, lieu sélection, or soldier's additional homestead right." 

[2] This provision was not contained in the original bill (H. R. 
No. 12098) as reported to the House on December 6, 1902 (Cong. Rec. 
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57tli Cong., 2d Sess., p. 81). That bill amendée! section 1 of tlie act 
of May 14, 1898, by striking out "eighty" in the last line thereof and 
inserting "three hundred and twenty," making the statute to read "that 
no homestead shall exceed three hundred and twenty acres." This was 
ail there was in the bill, and it passed the House in that form without 
any other change or amendment to the act of May 14, 1898. 

In the Senate, the House bill was amended in certain particulars, 
among others an amendment taking out of the opération of the law 
the right to commute a homestead entry and the right to enter surveyed 
or unsurveyed lands under the provisions of the law relating to the 
acquisition of title through soldiers' additional homestead rights. 
There was also an amendment providing that no entry should be al- 
lowed extending more than 160 rods along the shore of any navigable 
water. This latter amendment was to take the place of the provision 
in the act of May 14, 1898, providing that no entry should be allowed 
extending more than 80 rods along the shore of any navigable water. 

The House provision, enlarging the homestead entry from 80 acres 
to 320 acres in extent, was retained in the bill. The provision that 
"no more than one hundred and sixty acres shall be entered in any 
single body by such scrip, lieu sélection, or soldier's additional home- 
stead right" was not added in the Senate ; in other words, this pro- 
vision was not in the bill when it was returned to the Plouse for con- 
currence. 

In the House, the Senate amendments were nonconcurred in, and 
a committee of conférence was requested upon the disagreeing votes 
of the two Houses. A committee of conférence was appointed. The 
provision was not in tlîe bill when the bill was sent to conférence. The 
conférence committee reached an agreement and so reported tO' the 
two Houses. In this report appears for the first time the provision 
"that no more than IGO acres shall be entered in a single body." 

It is a rule of parliamentary law that a committee of conférence 
is not authorized to consider matters which had neither been incor- 
porated in Senate amendments nor brought before the House, imless 
germane to something in the bill. Hinds" Parliamentary Précédents, §§ 
1414—1417. It will be presumed that the conférence report was in 
accordance with parliamentary law. 

Mr. Lacey, chairman of the House conférence committee, in his 
report to the House concerning the amendments, said : 

"This Is what has been known as the Alaska hoinostead bill. The proposi- 
tion is to give homosteads in that comitry to tin; e.xteut of S20 acres. The 
principal matter of différence between tlie House and the Senate conférées 
was upon the question of commutation and the use of scrip in Alaska. Upon 
the question of the use of scrip the agreement leaves thèse matters svibstan- 
tially as they are now, exeepting to make the law clear that scrip .shall not be 
lûcated upon streams in snch a way as to inake a confinuous location, but that 
a quarter of a mile between any two locations will be reserved. There can 
be no monopoly of the sliores of the >vater courses. As to connnutation, it 
provides that there may be commutation ou a quarter section, but uot on the 
whole amount of 320 acres." 

In reply to questions propounded by membcrs o£ the House, Mr. 
Lacey said: 
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"Mr. Speaker, as the bill left the Ilonse it was 320 acres. As agreea on 
now, it is 320 aere.s. As to commutation, the amount to be commutée! is lim- 
ited to 160 acres." 

Mr. Stepliens of Texas : "Mr. Spealcer, the question I would like to ask 
is whether or not it changes the law with référence to settlenients on thèse 
lanclsV" 

Mr. Lacey : "Not at ail. It leaves the law the sauie as it is in other parts 
of the X'nited States." Congressional Record, ô7th Gong., 2d Sess., pp. 2859, 
2800. 

[3] This référence to the proceedings in Congress in the passage of 
the act of March 3, 1903, and the report of the conférence committee 
i.s justified by similar références made by the Suprême Court in Holy 
Trinity Church v. United States, 143 U. S. 457, 464, 12 Sup. Ct. 511, 
36 L. Ed. 226; Binns v. United States, 194 U. S. 486, 495, 24 Sup. 
Ct. 816, 46 L. Ed. 1087; Oceanic Steam Navigation Co. v. Stranahan, 
214 U. S. 320, 333, 29 Sup. Ct. 671, 53 L- Ed. 1013; Northern Pa- 
cific V. Washington, 222 U. S. 370, 380, 32 Sup. Ct. 160, 56 E. Ed. 
237; McLean v. United States, 226 U. S. 374, 380, 33 Sup. Ct. 122, 
17 E. Ed. 260. 

In the light of the report of the committee of conférence, we must 
hold that the limitation that "no more than one hundred and sixty 
acres shall be entered in a single body" was germane to the Senate 
amendment that "no entry shall be allowed extending more than one 
hundred and sixty rods along the shore of any navigable water," and 
that it was so intended. 

[4] It is contended, further, that the Act of May 14, 1898 (30 Stat. 
409) provides, in section 1 : 

"Tliat no entry shall be allowed extending more than eighty rods along the 
shoi-e of any navigable water, and aloug such sliore a space of at least eight.y 
rods shall be reserved from entry between ail such claims." 

Survey No. 242 does not extend along the shore of any navigable 
water 80 rods, or any distance, or at ail. It does not touch any nav- 
igable water, and what we hâve said concerning the first objection to 
the entry is applicable to this objection. The provision, that "along 
such shore a space of at least eighty rods shall be reserved from en- 
try between ail such claims," means plainly that a space of at least 
80 rods shall be reserved from entry along the shore of the navigable 
water between claims along such shore. It cannot mean that there 
shall be reserved a space of 80 rods from any other entry, however 
situated ; such construction would be obviously contrary to the intent 
and purpose of the statute and inadmissible. We are of the opinion 
that the complaint did not state a cause of action. 

The decree of the court below is therefore affirmed. 

RUDKIN, District Judge (dissenting). As will appear from the 
plat attached to the majority opinion, the appellee Poland has entered 
and acquired title to approximately 320 acres of land in the district of 
Alaska, in a single body, by soldier's additional homestead right. It 
occurs to me that this was a plain and palpable violation of the Act of 
March 3, 1903 (32 Stat. 1028), extending the homestead laws of the 
United States to the district of Alaska, and providing, among other 
things, that : 
2:n F.— 52 
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"No more than one hundred and sixty acres shall be entered In any single 
tyody by such scrip, lieu sélection, or soldier's additional homestead right." 

A brief référence to the législative history of this right and to the 
décisions of the department thereunder will throw some light on the 
object of the proviso in question. Section 2304 of the Revised Statutes 
(Comp. St. 1913, § 4592) provides that every private soldier and officer 
who served in the army of the United States during the Rébellion for 
90 days, and who was honorably discharged, and has remained loyal 
to the government, shall be entitled to enter and receive patents for a 
quantity of public lands not exceeding 160 acres on certain terms and 
conditions not material hère. Section 2306 (section 4594) provides : 

"Every person entitled, under the provisions of section twenty-three liundred 
and four, to enter a homestead who may hâve heretofore entered, under the 
liomestead lav^'s, a quantity of land less than one hundred and sixty acres, 
ï^hall be permitted to enter so much land as, when added to the quantity pre- 
viously entered, shall not exceed one hundred and sixty acres." 

In Webster v. Luther, 163 U. S. 331, 16 Sup. Ct. 963, 41 L. Ed. 179, 
it was held that this additional right was transférable without restric- 
tion. 

In the case of Ole B. Olsen, 33 Land Dec. 225, it was held that the 
assignée of two or more soldiers' additional homestead rights may 
locale them as one right upon the same tract of land, provided they 
equal in the aggregate the amount of land so located. 

In the case of Kiehlbauch v. Simero, 32 Land Dec. 418, it was held 
that the quantity of land which an assignée of a soldier's additional 
right may enter is not restricted by the Act of August 30, 1890, c. 837 
(26 Stat. 391), providing that : 

"No person who shall after the passage of tliis act, enter upon any of the 
Ijubllc lands with a view to occupation, entry or settlemeut under any of the 
land laws shall be permitted to acquire title to more than three hundred and 
t.wenty acres in the agsregate, under ail of said laws, but this limitation shall 
not operate to curtail the right of any person who has heretofore made entry 
or settlement on the pulilie lands, or whose occupation, entry or settlement, 
is validated by this act." 

Or by the Act of March 3, 1891, c. 561 (26 Stat. 1101), providing 
that the act of August 30, 1890, supra, "shall be construed to include 
in the maximum amount of lands the title to which is permitted to be 
acquired by one person only agricultural lands and not to include lands 
entered or sought to be entered under minerai land laws." 

By letter of instructions from the Secretary of the Interior to the 
Commissioner of the General Land Office under date of June 29, 1905 
(33 Land Dec. 606), the same view is again asserted. 

The Act of May 14, 1898, entitled "An Act extending the homestead 
laws and providing for right of way for railroads in the district of 
Alaska, and for other purposes" (30 Stat. 409), provides that: 

"ïhe homestead * ♦ » laws of the United Htates and the rights incident 
thereto, including the right to enter surveyed or unsurveyed lands under pro- 
visions of law relating to the acquisition of title through soldiers' additional 
liomestead rights, are hereby extendod to the district of Alaska, subject to 
such régulations as may be made by the Secretary of the Interior ; and no 
indenniity, deflciençy, or lieu lands pertalning to any land grant whatsoevei' 
origiiiating outside of said district of Alaska shall be located withln or takeu 
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froni lands In said dlfïtrict. Provided, that no entry sliall be allowed extend- 
ing more than eighty rods along the shore of any navigable water, aud along 
.such shore a space of at least eighty rods sball be reserved from entry be- 
tvveen ail such daims, and that nothing herein contained shall be so con- 
strued as to authorlze entries to be made, or title to be acquired, to the shore 
of any navigable waters within said district. And it is further provlded, that 
no homestead shall exceed eighty acres in extent." 

By letter of instructions from the Secretary of the Interior to the 
Commissioner of the General Land Office under date of December 4, 
1902 (31 Land Dec. 442), it was declared that this proviso did not 
lirait the number of entries that might be made by an assignée of sev- 
eral additional soldier's rights under section 2306 of the Revised Stat- 
utes (Comp. St. 1913, § 4594). The letter in question reads as follows : 

"This department is in receipt of your letter of ^'ovembe^ 21, 1!K)2, request- 
Ing instructions as to whether or not the last proviso to section 1 of the Act of 
May 14, 1898 (30 Stat. 400), places a limitation upou the right of the assignée 
of a soldier's additional right of homestead entry under section 2306 of the 
Revised Statutes, so as to prevent the assignée of several of such additional 
rights from making several entries of eighty acres eacb thereunder of public 
lands In the district of Alaska. Said proviso is as follows : 'And it is further 
provlded that no homestead shall exceed eighty acres in extent.' 

"You express the opinion that the number of entries that may be made by 
an assignée is not limited by the ternis of this proviso, and in this conclusion 
the department coneurs. The limitation is placed upon the acreage that way 
l)e ineluded In a single homestead entry, and cannot apply to an assignée who 
in the exercise of the additional right does not seek to take in any one entry 
more than eighty acTcs." 

Thèse instructions were followed in a very few months by the Act 
of March 3, 1903 (32 Stat. 1028), containing'the proviso above quoted 
"that tio more than one hundred and sixty acres shall be entered in any 
single body by such scrip, lieu sélection, or soldier's additional home- 
stead right." 

From the foregoing it will be seen that prior to the passage of the 
act of March 3, 1903, there was (a) no limitation on the quantity of 
land an assignée of soldiers' additional homestead rights might acquire 
in the district of Alaska, and (b) no limitation on the quantity of land 
that might be embraced in a single application or location, provided 
the assigned rights equaled in the aggregate the quantity of land lo- 
cated upon. The appellee Poland made two applications for approx- 
imately 320 acres of land in a single body on the same day, as assignée 
of four separate soldiers' additional homestead rights, and has received 
patents therefor. There in no reason why the four rights might not 
hâve been embraced in a single application or location, and had they 
been the violation of the statute would be too obvious to admit of ques- 
tion. The statutory prohibition is against acquiring more than 160 
acres iri a single body by soldier's additional homestead right, not mere- 
ly a prohibition against acquiring more than 160 acres in a single 
application or under a single location. Could then the appellee, by 
making two applications or locations instead of one, and by drawing 
an imaginary line between the two surveys, thwart the will of Congress 
and def eat its declared policy ? The question suggests its own an- 
swer. I sée no connection betWeen the proviso that no more than 160 
acres of land shall be entered in any single body and the further pro- 
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viso tliat no entry shall be allowed, extending more than 160 rods 
along the shore of any navigable water. The former proviso is com- 
plète in itself and spê^aks for itself. It first appeared in the amend- 
ment of 1903 and was intended to accomplish some purpose. liow it 
got there is not material. Suffiice it to say it is the law of the land. 
The purpose of the amendment, however, is disclosed in the législative 
history of the act set forth in the majority opinion. The Senate fa- 
vored the abrogation of the additional homestead right entirely in the 
district of Alaska ; but as a niatter of compromise, no doubt, the right 
was retained, limited, however, to the right to acquire 160 acres in any 
single body. As already stated, if this législation only compels the as- 
signée of such rights to so marshal them that not more than 160 acres 
will be inchided in a single application or entry, the act accomplishes 
no useful purpose. The manifest object was to prohibit the acquisition 
of large bodies of land in the district of Alaska under soldiers' addi- 
tional homestead rights, and if the majority opinion prevails that ob- 
ject can readily be defeated. I am also of opinion that the affidavit 
to the effect that survey No. 242 "is more than eighty rods distant 
from any other survey or entry under the provisions of said act of 
May 14, 1898," was false whether intentionally so or not; but, if not 
false, the second patent issued through a manifest mistake which is 
equally within the corrective power of a court of equity. 
The decree should be reversed. 



NEW YOKK & rOUTO lUCO S. S. CO. v. GUAXICV CENTRALE. 
(Circuit Court of Appeals, Second Circuit. February 15, 1910.) 

No. 60. 

1. Tkiai, ©=3260(9) — Actions for Bkeacii of Contract — Instbuctions. 

After defendant's steamsliip liad .sailed for l'orto Rico with a cargo for 
a iiumber of ports, tlie tirst of wliicli named ou lier cargo report was San 
Juan, and the last Guanica, about 12 liours' sail from San Juan, quaran- 
tine régulations to prevent tlie .spread of bnbonlc plague were promulgat- 
ed, under wiiicli steamers dociîing at San Juan were proliibited from go- 
ing alongside a dock at any otlier port. Tliough the San Juan cargo 
could hâve been lightered, while there were no lighters at Guanica, and 
though the vessel nught hâve been stopped, and sent to Guanica and otli- 
er ports l)efore doclîing at San Juan, it doclied at San Juan, and thus 
made it neccssary to discontinue its voyage to Guanica. In an action for 
failing to dellver the cargo destined to Guanica, the court charged that 
défendant was not liable if it did what the ordinarily prudent man would 
hâve done, considering the facts presented to its captain and agent, and 
that the jury should consider whether a part of the cargo was entltled to 
greater considération than any other part, and left It to them to déter- 
mine whether it acted wlth reasonable prudence for the interests of ail 
concerned. Held that, the court having fully and fairly present«d the 
case to the jury, it was not error to refuse to cliarge that the consignée 
at San Juan was entitled to immédiate delivery at the dock, and that, un- 
less it was reasonal)ly apparent that reasonable prudence for the interests 
of ail concerned required sucli course, défendant would hâve no right to 
proceed first to Guanica, nor to discharge the San Juan cargo by lighters. 
[Ed. Note. — For other ca.ses, see Trial, Cent. Dig. § 658; Dec. Dig. <3= 
260(9).] 

^saFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Négligence iS=» 136(2) — Questions of Law or Fact. 

Nesligence is a question o£ law and fact; tlie question wlietlier a Vt\r- 
ticular aet lias been performed or omitted being one of fact, and tlio ques- 
tion wiietlier its performance or omission was a breacli of a lej?al duty one 
of law. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 279, 281 ; bec. 
Dig. ©:=>i:i(i(2).J 

o. NEaLItiENCE ©^=1 — Natuee axd Kleme.nts. 

•■Négligence" i.s tlie failure to perforni sonie aet required by law. 
|Ed. Note. — For other cases, see Négligence, Cent. Dig. § 1 ; Dec. Dig. 
G=l. 

For other définitions, see Words and Phrases, First and Second Séries, 
Négligence.] 

4. Snrpi'isG <S=:3ll5 — Duty oe Carkier to Siiipper. 

Tlie duty of a steauiship carrier having a cargo destined for varions 
ports in Porto Itico, at one of whicli ports bnbonic plague existed niaking 
quaraiitine régulations- necessary, was a duty to ail of the ghippers, and 
an action by one of tUe shippers for failure to deliver its cargo at desti- 
nation could not be disposed of as though its goods were the only goods 
ou board, and the extent of the carrier's duty to it was to be determined 
by a considération of ail the surrounding circumstanees. 

lEd. Note.— For other cases, see Sliipping, Cent. Dig. §§' 226, 43-3 ; Dec. 
Dig. <®=3ll5.] 

5. NEGLIGENCE (3=1.36(2) — Questions of Law ob Fact. 

ïhe (luestion of négligence niust be submitted to the jury as one of 
fact, not only where there Is room for a différence of opinion betweeii 
reasonaWe m'en as to the existence of the facts froni which it is proposed 
to Infer négligence, but also where there is rooni for such a différence as 
to the inferences which niight fairly be drawn from conceded facts. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 279, 281 ; Dec. 
Dig. <g=>136(2).] 

6. SnippiNG <S=5ll5 — Actions fok Bkeacii of Contkact — Questions fob 

JUBY. 

In an action against a steamship carrier for failure to deliver a cargo 
destined to Guanica, Porto Rico, due to the fact that, after docking at San 
.Juan, quarantine régulations prohibited the steamer from docking at 
Guanica, évidence hckl to niake a question for the jury as to whether de- 
fendant was négligent in docking at San Juan, instead of flrst seudiug 
the steamer to other ports, or lightering the San Juan cargo. 

[Ed. Note.^For other cases, see Shlpping, Cent. Dig. §§ 226, 433; Dec 
Dig. (g=3ll5.] 

7. Appeal and Eekor (S:=d999(3) — Review — Questions of Fact. 

M'here the question of defendant's négligence was one which could 
properly be submitted to the jury, the jury's conclusion that défendant 
was négligent could not be reviewed. 

[Ed. Note. — l'or other cases, see Appeal and Error, Cent. Dig. §§ 3923, 
3924 ; Dec. Dig. (g=999(3).l 

8. Shipping ©=115 — Actions fok Breach of Contract — Burdbn of Pkoof. 

A .steamsliip conq)any, falling to deliver a cargo as agreed, had the 
burden of Justifying its failure to perform the contract. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 226, 433 ; Dec. 
Dig. ©=>llô.] 

9. Shtppino ©=115 — Carrier of Goods — Breach of Contract — Excuses. 

That quarantine régulations were In force in Porto Rico under which 
a steamer, after docking at San Juan, would not be permitted to dock at 
any other jwrt, did not excuse the failure of a steamship company to de- 
liver a cargo at Guanica, if In the exercise of ordinary prudence quaran- 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tlne could hâve been avoided, as by lightering the San Juan cargo, or pro- 
ceeding to other Porto Bican ports before unloading the San Juan cargo ; 
and when the company, with full knowledge throngh its agent of the cir- 
cunistances, permitted the vessel to dock at San Juan, it assumed the risk 
of the damages which would resuit if a jury should find that its conduct 
was négligent. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 4.33 ; Dec. 
Dig. ©=115.] 

In Error to the District Court of tlie United States for the South- 
ern District of New York. 

Action by the Guanica Centrale against the New York & Porto Rico 
Steamship Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Burlingham, Montgomery & Beecher, of New York City (Norman B. 
Beecher and Roscoe H. Hupper, both of New York City, of counsel), 
for plaintifï in error. 

Rounds, Hatch, Dilhngham & Debevoise, of New York City (Ed- 
ward S. Paine and John Fine, both of New York City, of counsel), for 
défendant in error. 

Before EACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGËRS, Circuit Judge. This action lias been brought to recover 
damages in the sum of $35,023.41 because of the failure of the plain- 
tiff in error, hereinafter called défendant, to perform its contract as a 
common carrier and safely transport from New Orléans, La., to Guan- 
ica, Porto Rico, and there deliver to défendant in error, hereinafter 
called plaintiff, certain merchandise. The merchandise consisted of 
5,373 bags of fertilizer known as sulphate of ammonia, together with 
two parcels of other freight. The plaintiff obtained a verdict in its 
f avor and judgment was entered in the sum of $2,517.06. 

The défendant is a steamship company organized under the laws of 
the state of Maine and it owns vessels plying between the United 
States and Porto Rico. Its steamship, Pathfinder, sailed from New 
Orléans for Porto Rico on June 18, 1912. It carried a cargo of 2,378 
tons, of which 543 tons consisted of bags of fertilizer. Its cargo was 
destined for 10 Porto Rico ports, the first of which named on her cargo 
report was San Juan and the last of which was Guanica. San Juan 
is on the north side of the island and Guanica is on the south side, the 
two ports being about 12 hours' sail apart. The defendant's principal 
ofRce in the island was maintained at San Juan, where its chief repré- 
sentative and superintendent on the island resided. 

The bubonic plague was currently reported as existing at San Juan 
on June 15, 1912, and on June 19th its existence in the city was officially 
announced. On that day the représentatives of the steamship compa- 
nies in San Juan were called to the quarantine office by the chief quar- 
antine officer for Porto Rico, who was stationed in San Juan, and the 
requirements of quarantine were explained to them. A représentative 
of the défendant was at the meeting. On June 23, 1912, a quarantine 
was declared by the Marine Hospital Service of the government, and 
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an officiai circular was issued, which formally notified the steamship 
companies that a quarantine was in effect. A copy of this circular was 
sent to défendant, who probably received it on the next day. The cir- 
cular read as follows: 

"The following are the gênerai régulations for water traffic between San 
Juan and other Porto Rico ports: 

"Thèse régulations are intended to be gênerai and the quarantine officer 
at each port must use his best judgment in the management of Individual 
oases. 

"The précaution.^ wlU be directed entlrely against the introduction of rats 
from San Juan. Vessels will be fumigated for rats at San Juan wlien empty, 
and loading will be done by lighters or under sufflcient précautions at wharf. 

"At other ports discharge of freight may be allowed by lighters only, and 
crews of such vessels as hâve fumigation certificates not over two weeks old 
may be allowed on shore after passing inspection. Passengers may go ashore 
after passing inspection and may go aboard wlthout inspection. The only 
absolute rule is that no vessel in San Juan trade is allowed at auy wharf. 

"You wUl do everything possible to expedite business, remembering that re- 
strictions are against rats almost entlrely." 

In explanation of the circular it is necessary to refer to the method 
by which bubonic plague is transmitted. It appears that the source 
from which it is transmitted to human beings is the rodent family, of 
which the commonest species is the ordinary rat. Rats hâve fleas, and 
when a rat becomes infected and dies the fleas seek other means of sup- 
port. If an infected flea cornes in contact with a human being, the dis- 
ease may be transmitted. Inasmuch as fleas do not leave the rat until 
ihe rat is dead, the question of preventing the spread of bubonic 
plague becomes a question of preventing the transfer of rats from a 
place where the disease exists to a place where it does not exist. Rats 
are fond of ships, and if an opportunity to board a vessel présents itself 
they are disposed to take advantage of it, and frequently do so. The 
quarantine régulations accordingly provided for the immédiate quar- 
antine of any vessel which had been alongside a dock in San Juan, even 
though she had not taken on any cargo there. On the other hand, if 
a vessel did not corne in contact with the wharf, but remained more 
than a rat-jump away from it, there was no danger that she would 
carry infection to other places and no necessity for her being quar- 
antined. For thèse reasons vessels which had docked at San Juan 
were prohibited from thereafter going alongside a dock at any other 
port, and vessels which had not docked at San Juan, but had lightered 
their cargo, could dock at other ports in the island. 

The steamship Pathfînder, with plaintiflE's consignment on board, ar- 
rived in the harbor of San Juan on Jime 25, 1912, between 7 and 8 
o'clock in the morning. The defendant's superintendent was on the 
dock as tne vessel came up the harbor, and fîrst saw her when she was 
coming inside the bay about 15 minutes before she docked. He knew 
she had cargo on board for Guanica, and although he could hâve sig- 
naled her to stop before coming alongside the dock, he failed to do so. 
Ile testified that he had received the circular; that it was no surprise 
to him ; that he read it at the time, but did not notice the sentence in it 
that said, "The only ab.solute rule is that no vessel in San Juan trade 
is allowed at any wharf ;" that he did not notice that until the captain 
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of the Pathfinder told him that he had heard the Patlifinder would not 
be able to discharge at Guanica wharf ; that the movements of the Path- 
finder were iinder his control, and if he had directed her to stay eut 
in the bay, instead of docking, she would hâve done so. 

On June 24th, the day before the ship's arrivai, one of the plaintiff's 
lawyers had consiilted the surgeon in command of the public health 
department in Porto Rico, and found that no vessel that docked at San 
Juan could thereafter dock at any other port in the island, but would 
be obliged to discharge cargo elsewhere around the island by lighters, 
unless she discharged her cargo at San Juan by lighters without dock- 
ing there. He thereupon on the same day conferred vvith defendant's 
superintendent for Porto Rico and discussed the situation with him, 
explaining to him that it would be practically impossible to discharge 
cargo at Guanica by lighters, niasmuch as there were no lighters at 
that port, and that it would be a matter of considérable expense as well 
as difficulty to procure lighters from either Ponce or Mayagnez, the 
nearest ports where lighters were used. Ponce is about 30 miles, and 
Mayagnez from 45 to 55 miles, from Guanica. There is a deep-water 
dock at Guanica, and the port on that account supported no lighters. 
The defendant's représentative was therefore asked to arrange to hâve 
the Pathfinder dock at Guanica before docking at San Juan. But he 
refused his assent. The testimony showed that there were a nuniber 
of lighters at San Juan. 

The Pathfinder docked at San Juan. This made it necessary to dis- 
continue the voyage to Guanica, and the whole cargo of fertilizer was 
put ashore at San Juan and stored for the account and risk of the 
plaintiff. 

1. The defendant's superintendent might bave stopped the Path- 
finder far enough from the dock to hâve made it impossible for a rat 
to jump aboard, and then lightered the San Juan cargo, and the vessel 
could then bave continued on her voyage. 

2. Or he might hâve stopped the vessel before she docked, and sent 
her to Guanica and other island ports first, and then returned to San 
Juan and docked. 

3. Ot he might bave done what he did do, dock the vessel, and 
thereby make it impossible for her to proceed farther on her voyage. 

Pie chose to adopt the last course. This enabled him to deliver the 
San Juan cargo, amounting, as has been stated, to 843 tons out of a 
total of 2,378 tons she had on board and was to bave delivered at other 
Porto Rico ports. 

There is no question but that it is a carrier's duty and obligation to 
make delivery, in accordance with its contracts, of goods which bave 
been delivered for shipment and accepted, unless delivery is prevented 
by an act of God, or of the public enemy, or by some cause against 
which it has protected itself by stipulation in the bill of lading. In 
the case at bar the contract was not performed, and the défense inter- 
posed is that stipulated for in the bill of lading, the quarantine régula- 
tion which prevented the ship from leaving San Juan. 

The District Judge in his charge called the attention of the jury to 
the provision in the bill of lading, "That if the ship is prevenîecî by 
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quarantine froin reaching her destination or making due delivery of 
the goods, or is detained at quarantine," the goods could be discharged, 
etc., and pointed out that that was the défense upon which the défend- 
ant rested. He then instructed the jury that if the steamship company, 
by its master or its agent, negligently allowed the ship to run into 
quarantine, tlie défendant could not avail himself of that défense, and 
said : 

"The plaintiff liad a right to hâve the steamsliip company dellver its goods 
at the point of destination, but that if the steamer ran into quarantine the 
law imposed npon the master or its agent or the agent of the company at San 
Juan, the duty of exercising ordinary eare, that is, that care whicli an ordi- 
narily prudent person would exercise under ail the conditions as they then 
and there existed at the tlme. And if you flnd — this is your only question — 
that the steamship company did what the ordinarily prudent man would do, 
considering ail of the facts as tliey were then pi'esented to the captain and 
to the agent of the steamship company, if they then exercised the ordinary 
care of an ordinarily prudent person, then of course the plaintiff could not 
recover. But if on the other hand you should flnd from ail of this évidence, 
analyzing it, considering the motives and drawing fair conclusions frora it, 
that the agent at Porto Rico did not exercise ordinary care, that is, that care 
wliich an ordinarily prudent person would exercise, in the day and time of 
it, cognizant of aU the conditions — that if he did not exercise tliat ordinary 
care theu the défendant is liable." 

He charged : 

"It is in évidence as to the question of which cargo was entitled to greater 
considération. If there was a part of that cargo entitled to greater consid- 
ération than any other part, tliat is a fact or circunistance to be taken into 
considération. The question of boing able to lighter it at l'once has been 
raised ; you will take that into considération. The gênerai character of the 
cargo destined for ail the ports should be taken into considération. I make 
this point as impressire as I can to you, that it is not proper for you ta dé- 
termine, gentlemen, in the light of past events, as to what a person should 
hâve donc then and there, but you are to décide what tliey should bave done 
as the conditions then and there presented themselves to this défendant, and 
of course acting by its agents." 

He charged : 

"If .vou flnd that the defendant's représentative at San Juan could, by the 
exercise of reasonable diligence or care, hâve prevented the steamship Path- 
tinder from docking at San Juan and could bave directed the master to pro- 
ceed to other ports on tlie island, including Guaniea, and discharge at docks 
there, before docking at San Juan, and that this was reasonable under ail the 
conditions and circunistances as they then presented tliemselves to the de- 
fendant's agent, this would be a fact or circunistance for you to take into con- 
sidération in deterndning the question as to whether they then and there 
acted negligently." 

He charged : 

"The défendant must act with reasonable prudence for the Interest of ail 
COU' enu'd. ir nmst endeavor to hold the balance between ship and cargo and 
botween the cargo owners at différent ports when their interests contlict. The 
existence of the quarantine in Porto Rico constitutcs a complète défense to 
any (jlaim by rea.son of nondelivery at (Juanica, unless the défendant failed to 
exercise reasonable prudence for the intere.sts of ail concerned in docking the 
Pathfïnder at San Juan." 

He charged : 

"t'rdess yon find that the situation as it then appeared when the Pathfinder 
arrived at San Juan was sueli as not to warrant the défendant in coucluding 
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rensoiiably that it, was for the iiiteresl: of ail eonoerned niider tlie conditions 
then and there [«'fsented, that the San Juan cargo be discharged at the San 
Juan dock, von must find for the défendant." 

He charged : 

"In considering whether the défendant acted with roasonable prudence for 
the interest of ail concerned, yon are to œnslder the situation then exlsting 
as to lighterage at Ponce, the cost of lightering at San Juan and the added 
risks therefroni, the character of the cargoes, the added cost and delay that 
would hâve resulted if the Pathfinder had proeeeded to Guanica first, tho 
quantity and character of the freight consigned to the two places, and ail 
the facts which would affect it, and consider thèse in deterniining that same 
question of whether the défendant acted then and there as an ordinarlly prn- 
dent man would bave done under the conditions." 

[1] The following request to charge was refnsed: 

"The consignées at San Juan were entitled to deniand immédiate delivery at 
the dock of their goods, and unless upon the Pathtiuder's arrivai at San Juan 
it was reasonably apparent that reasonable prudence for the interests of ait 
concerned required such a courses the défendant would bave had no right to 
yiroceed first to Guanica and there discharge the fertilizer, nor to discharge the 
San Juan cargo by lighters." 

The refusai of this request was justified. The court had fuUy and 
fairly presented the case to the jury, and the refusai to give this partic- 
ular request would net justify this court in sending the case back_for 
a new trial. 

[2-4] Négligence is a question of law and fact. It arises from a 
failure to perform a légal duty, and it includes two questions; First, 
whether a particular act has been performed or omitted. Second, 
whether the performance or omission of this act was a breach of a lé- 
gal duty. The first question is one of fact. The second is one of law. 
"The law détermines the duty ; the évidence shows whether the duty 
was performed." Nolan v. New York, N. H. & H. R. R. Co., 53 Conn. 
461, 471, 4 Atl. 106 (188.Ï). So that négligence is the failure to per- 
form some act required by law. The duty in this case was to make 
delivery of the cargo to this plaintifï at Guanica. A similar obligation, 
however, rested on défendant to deliver a portion of the cargo to con- 
signées at San Juan and portions to consignées at other ports. The 
consignées at San Juan were as much entitled to receive their cargo^ 
at San Juan as plaintifï was to receive its at Guanica. The duty rest- 
ing on the carrier was a duty to ail the shippers and the case cannot be 
disposed of as though the plaintiff's goods were the only goods on 
board. As said by Judge Addison Brown in The Bohemia (D. C.)j 
38 Fed. 756 (1889), "The rights of each and ail must be considered." 
The extent of defendant's duty must be determined by a considération 
of ail the surrounding circumstances, and the court so charged. 

[5] The rule on the subject of négligence is stated in Shearm'an & 
Redfield on Négligence, § 54, as follows : 

"The question of négligence must be subruitted to the jury as one of fact, 
not only where there is room for différence of opinion between reasonable men 
as to the existence of the facts from which it is proposed to infer négligence, 
but also where there is room for such a différence as to the inferences which 
niight fairly he drawn from couceded facts. Where this is the case the is- 
sue must go to the jury, no matter what may he the opinion of the court as 
to the value of the évidence, or the credibility of the witnesses." 
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[G] We think that this is a correct statement of the ruie, and that 
in accordance therewith the District Judge left it properly to the jury 
to détermine whether the défendant was or was not négligent in the 
course it pursued. 

[7] The jury by its verdict has found that the défendant was négli- 
gent in the course it adopted, and as the question of defendant's négli- 
gence was one which could properly be submitted to the jury, we can- 
not review the conclusion which the jury reached. 

[8, 9] The défendant had agreed to deliver plaintiff's cargo at Guan- 
ica. It did not do so, and the burden of justifying its failure to per- 
form the contract rested upon it. The fact of quarantine did not ex- 
cuse the failure to perform, if in the exercise of ordinary prudence 
(juarantine could bave been avoided. The defendant's agent could 
hâve stopped the ship before she docked, and the San Juan cargo 
înight bave been lightered and at comparatively small expense, which 
might well hâve been assumed under the circumstances. Or the vessel 
might bave proceeded directly to Guanica, a few hours distant, un- 
loaded the cargo for that port, and then returned with the remaining 
cargo to Porto Rico. When défendant, with fuU knowledge, through 
its agent, of the circumstances, permitted the vessel to dock, knowing 
that the moment she did so she vvould be quarantined, it assumed the 
risk of the damages which wonld resuit if a jury should find that its 
conduct was négligent. 

Judgment affirmed. 
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(Circuit Court of Appeals, Third Circuit. January 27, 1916. On Pétition for 

Reaigumeiit, April 14, 1916.) 

No. 2053. 

ïrade-Marks and Tbade-Names <©=5ll — FoBM OF Article — Effect of Ex- 
piEED Patent. 

Wliere a eorrugated rubber hose as a new article of manufacture was 
patentée! in 1872, and it was sbown that the eorruga tiens were useful and 
functional, on the expiration of the patent the right to make such hose 
became conimon to ail, and no one manufacturer, by making hose with 
c'orrugations for any length of time, could convert the article itself into 
a trade-mark, and thereby aeciuire the exclusive right to make it in per- 
petuity. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 15 ; Dec. Dig. ©=11.] 

Appeal from the District Court of the United States for the East- 
«rn District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in equity by the Electric Hose & Rubber Company against 
Charles A. Daniel, individually and trading as the Quaker City Rub- 
ber Company. Decree for complainant, and défendant appeals. Re- 
versed. 

The following is the opinion of Thompson, District Judge, on final 
hearing : 

^=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes! 
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The plaintiff, Electric lïose & Rubber ComiDany, is ensnsed in the ba';i:n": :. 
of the manufacture and sale of rubber hose as the successor o£ the CUif;i;;^i 
Electric Wire Comi)any, to which on August 3, 1.S97, letters patent Xo. 
587,545 were Issued as assignée of Henry B. Cobb, inventer of a uietliod of 
mainifacturing rubber hose in long lengths, consisting in fonning, about a 
tube of alternate layers of rubber and fabric, an inelastic niold withiii wUicb 
the product was vulcanized and the mold theii removed. The Chicago Electrii' 
Wire Company assigned ail its right to the manufacture and sale of hose to 
the Chicago Electric Hose Company, which is the plaintiff herein, its name 
having been changed, by amendment to its charter, to Electric Hose & Kubber 
f'ouipany. To distinguish the hose invented by Cobb, the Chicago Electric 
Wire Company adopted a device consisting of externat longitudinal corruga- 
tions, and that device, as a distinguishing mark of hose made under the Cobb 
invention, was continued down to the filing of the bill on December 2, 1913. 
The hose so marked by corrugations vi'as known to the trade agi "Electric'' 
hose, and from 1S97 until some time in 1907 was exclusively made and sold by 
the idaintiff and its predecessors. The défendant up to 1012 was a customer 
of the plaintiff, and purchased for bis trade the plaintitf's "Electric" hose 
having the external longitudinal corrugations; also hose maimfactured by the 
]>laintiff with a smooth exterior surface. The plaintiff nianufactured and sold 
its corrugated hose exclusively under its own nauie, but manufactured the 
smooth hose for the défendant and others and sold it to them with their re- 
spective naines impressed upon it. 

Marking the hose by longitudinal corrugations was not an élément of the 
('obb patent. It was recognisied generally l'y flie trade and public as an at- 
tractive feature in the a])pearance of the hose and as a ilistinguishing mark 
of the so-called "Electric" hose. The corrugated hose had obtain(>d a wide 
popularity and was successfully sold to the trade and to tlie public. During 
the period from 1007 down to the tiling of the bill, several conipetitors of the 
plaintiff produced hose with corrugated marking, but, upon demand by the 
plaintiff, adojited s])iral or longitudinal bands or other distinguishing features 
with the mannfacturer's name at <-l<)se intervais, in order that the hose uiiglit 
not be mistaken for that of the itlaintiff. 

The défendant had unsuecessfully endeavored for a nuniber of years to ob- 
tain from the plaintiff corrugated hose with tlie defendant's trade-name upon 
it. Thereupon the défendant, tinding that there was a large demand for the 
corrugated hose, obtained througli bis employé, Fi'aidc R. Neff, a patent, as 
assignée of Neff, having tlie following claim: "A liose comprising an outer cov- 
eriiig of rubber luiving longitudiually extending closely spaced ribs forming 
corrugations extending longitudiually of the hose, said ribs terminating in 
solid anniilar sections, e(iually spaced along said hose, the outer faces of said 
ribs and the outer faces of said annular sections beiug suhstaiitîally in aline- 
luent." In the s)iecitication of the Nelï patent, it was set oui: "By the above 
eonsti'uction, it will lie therefore noted that a hose is formed wherein the 
rubber o\iter surface is so shaped as to greatly strengthen the hose against 
latéral strains and to iucrease the llfe of the hose as to surface wear, and 
furthermore a visible indication is lu'ovided whereby detinite lengths of hose 
rnay be tpiickly determined." 

After the Neff liaient, No. 1,020,598, was issued May 14, 1012, the défend- 
ant began to manufacture a long-length hose by another method than that 
covered by the Cobb patent. Thls hose contained longitudinal corrugations 
and was made in close imitation of that sold by the ]ilaintiff. At spaces of one 
foot, however, the longitudinal ribs, in accordance with the claim of the Neff 
patent, terminated in an uncorrugated annular section about one-eighth of an 
inch in width. While the spécification of the patent claims that the annular 
sections strengthen the hose against latéral strains, iucrease its life as to sur- 
face wear, and provide a visible indication for quickly determining deflnite 
lengths of the hose, the purpose of the défendant in causing the iiatent to be 
obtained by Neff was to produce a hose which he could manufacture and sell 
so closely imitating that of the plaintiff as to dérive from its produ<:tion the 
advantage of the demand in the market for the plaintitt''s corrugated hose. 
The défendant bas accordingly placod upon the market aud sold a hose made 
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under the Neff patent with his trade-name, "Quaker City Rnbber Co.,"' atid thc 
words, "Ringineter Reg. U. S. Rat. Off. Phlladelphla, Pa. U. .S. A.," placed upon 
it at irregular Intervais. 

The défendant bas set up as a défense the Mayall patent No. 125,590, Is- 
sued Aprll 9, 1872, for iraprovement in vulcanized India rubber hose or tub- 
Ing. As described in the spécification, this invention is directed to the pro- 
duction of vulcanized India rubber hose or tubing formed with an ornamental 
pattern or configuration in relief upon its exterior. The method eonsists of 
forming an ornamental pattern or configuration in relief on the rubber while 
it is passing in sheet form fronj the calender rolls, using for this purpose a 
pattern roll pressing up against one of the calenders, so that the rubber sheet 
passes between the pattern roll and the calender, and is consequently impress- 
ed with the configuration or ornamental design formed in intaglio. or en- 
graved in the pattern roll. The claim Is as follows: "As a new manufacture, 
vulcanized India rubber hose or tubing, made with fluting or other ornamental 
configuration in relief upon Its exterior, substantially in the manner hereiii 
described." 

The Mayall patent is clearly for a method of manufacturing hose or tubing 
with any sort of fluting or ornamental configiu'atiou upon it, and is not con- 
flned to the fluting which appears in the dravvings and is nientioned in the 
claim and in the siX'cification. There is no évidence tliat Mayall, or any one 
deriving rights under him as licensee or assignée, used the proeess described 
in his invention, nor is there any évidence that any one put into use the ex- 
ternat longitudinal corrugations upon hose prior to tlieir adoption by the 
plaintifC in 1897. Ma.yall does not claim any structural value in the fluting. 
While the évidence of structural value in the device is somewhat eonllicting, 
it is found as a fact, from the weight of the évidence u])on the record hère 
presented, that the corrugations add no structural value to the product, and 
that their use is merely for ornamentation. The évidence intended to show 
structural advantage from the corrugatious, resulting in what was termed at 
the hearing "non-ldnkability," and the cjuality of preventing abrasion by fric- 
tion, is not convincing. Tlie opinions of witnesses that the corrugations were 
u.seful in preventing kinktng and abrasion were not based upon actual tests 
made in comparison witli smooth-surfaced hose, except in the case of the de- 
fendant's witness called as an expert. Tests made by hini were upon sections 
of hose produced by the défendant for tlie purpose. Tests of such isolated 
spécimens cannot fairly represent results upon which opinions of value can be 
based. 

The corrugations having no structural value, and there being no évidence of 
the use of the corrugations under the Mayall patent, or of their appropriation 
and user as a trade-niark for rubber hose of others, prior to the appropriation 
and user by the plaintiff, the invention of Mayall in 1.S72 of a method by which 
hose may be fluted is not material as affecting the plaintitï's right to its use 
as an indicium of its product. 

The validlty of a trade-mark does not dépend upon either uovelty, invention, 
or discovery, but is founded uiiou niere prioritj' of apijropriation and user 
as a trade-mark for a particular class of goods. Lawrence Mfg. Co. v. Ten- 
nessee Mfg. Co., 138 U. S. 5,37, 11 Sup. Ct. :'.96, ;i4 h. Kd. 997. Abandoned 
trade-marks may be appropriated by others and Ijeeome their exclusive prop- 
erty, even as against the original user. Menendez v. Holt, 128 U. S. 514, 9 
Sup. Ct. 14.S, 32 L. Ed. 526. 

The adoption of the corrugations by the plaintiff's predecessor oecurred in 
1897, .years subséquent to the expiration of the Mayall patent in 18S9. Upon 
its expiration, the method and vvlmtever incidents appertained thereto became 
open to the public, subject to approiiriation and user by an,\- une. Unless the 
plaintiff's predecessor adopted it to confuse its produt't with that of others, 
it was entitled, even tliough Mayall had conceived fluting upon hose in 1872, 
to adopt longitudinal corrugation as indicating the origin of its hose. 

The défendant has shown that, prior to the adoption of corrugation by the 
plaintiff, cprrugated tubing was manufactured and sold by other rubber 
manufacturers. Tlie évidence shows, however, that rubber hose and rubber 
tubing are entirely separate and distinct articles in commerce and iu domestic 
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use, and are so recognized generally by the trade and the public. They are 
used for entlrely separate and distinct purposes, and there is no confusion 
or possibllity of mlstaking the one for the other. Wlien the plalntlfC adopted 
its device therefor, it was unused by the trade in the manufacture or market- 
ing of rubber hose. 

The défendant contends, however, that the Cobb patent having explred in 
August, 1914, and the patented hose having been known to the trade and tlie 
public by the longitudinal corrugatlons adopted by the plaintiff as indlcating 
ihe origin and manufacture of its hose, the monopoly in the corrugated mark- 
ing of the hose became public property upon expiration of the patent and 
passed to the public along with the patented method. The gênerai principle of 
law underlylng this contention is too well settled to admit of contradiction or 
discussion, and the question, tberefore, arises as to whether, upon abandon- 
ment to the public of the plaintifC's patent, the défendant became entitled 
under the facts of this case to the appropriation of the plaintifC's device, which 
had during the life of the patent indlcated the origin of the hose manufactured 
by the plaintiff. With the limitation that the défendant niust not so use the de- 
vice as to deprive the plaintiff of its rights or to deceive the i>ublic, the défend- 
ant, upon the expiration of the patent, was at full liberty to manufacture under 
tlie method of the explred patent, and to appropriate any device or form in 
connection with whicli the patented article liad been made which was desig- 
iiative in a generic manner of the distinctive style of hose manufactured bv 
llie plaintiff. 

In the présent case the défendant is not manufacturing its bose in accord- 
ance with the plaintiff's patent, but is using another metliod, which permitted 
it, prlor to the expiration of the patent, to manufacture hose in long lengths. 
Its purpose in adding the corrugations was to closely imltate the plaintiff's 
patented ho.se under the guise of the Neff patent. The hose produced by the 
défendant is calculated to deceive the public as to the identity of the article 
))roduced by him, and, althougli the plaintiff's patent has exinred, it is en- 
titled to be protected from any injury arising from such imitation produced 
with the deliberate intent of deeeiving the public by passing off the defend- 
iint's hose for that manufactured by the plaintiff. While the défendant is not 
to be prevented from, constructing long-length hose with corrugations, still he 
<'annot be permitted to do any act the necessary efCect of which would be to 
imitate or to make any one believe tliat the lio.se wliich lie manufactures and 
>!ells is manufactured by tlie plaintiff ; neitlier has he the right to use any 
«ievice which may be properly considered a trade-marlt, so as to induce the 
public to believe that the hose has been manufactured by the plaintiff. Singer 
ilanufacturlng Co. v. Jutie Manufacturing Go., 163 U. S. 169, IC Sup. Ct. 
1002, 41 L. Ed. 118. 

The defendant's contention, however, is that it is protected by the Neff 
patent. A reading of tlie entire testimony of the défendant leads to the 
conclusion tliat this psitent was frivolously obtained by him as a makeshiff, 
for tlie purpose of putting upon the market an imitation of the hose made 
and sold by the planitilï under cover of the structural utility asserted in tlie 
Neff spécification and chiiin by reason of the addition to the plaintifC's corru- 
gations of the antiular band. Wliile the recwrd in tlie case establiahes the fact 
that longitudinal corrugations add no structural value or utility to the hose, 
rlie presumption arising from the grant of the patent that corrugated hose 
with tlie annulai' bitnd lias the advantage over corrugated hose without sueli 
band disclosed by the spécification is unrebutted, and tlie défendant is entitled, 
uutil the validity of his patent is made the subject of suecessful direct attack, 
to manufacture hose under the method disclosed in accordance witli his patent. 
It is entirely possible, however, for liim to manufacture hose with such dis- 
tinctive inarlvings as will preclude the probability of liis hose being passed off 
as j^hat of the plaintiff. To that extent the plaintiff should be protected in 
rquity. 

A decree will be entered in favor of tlie plaintiff and against the défendant 
for an injunction in accordance with this opinion and for an accounting for 
iJioflts and damages. 
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Joseph C. Fraley and Henry N. Paul, Jr., both of Philadelphia, Pa., 
for appellant. 

William W. Porter and Porter, Foulkrod & McCullagh, ail of Phila- 
delphia, Pa., for appellee. 

Before BUFFINGTON and McPHERSON, Circuit Judges, and 
BRADFORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Electric 
Hose & Rubber Company, a corporation and citizen of Delaware, filed 
this bill against Charles A. Daniel, who was trading as the Quaker City 
Rubber Company, a citizen of Pennsylvania, charging him with unfair 
compétition and violating its trade-mark. The court, in its opinion 
as set forth above, sustained complainant's contention and entered a 
decree : 

"That the use of external longitudinal corrugations in the sale of rubber 
hose * * * is a good and valid trade-mark to the plalntlflf, and is the sole 
and exclusive property of the plaintiff," and "that the défendant has occa- 
sioned unfair trade compétition by manufacturing and selling rubber hose coi- 
rugated longltudinally." 

From such decree défendant took this appeal. 

Stripped of incidental matters, the underlying question in this case 
is whether the longitudinal corrugations on rubber hose can be made 
a trade-mark monopoly. The proofs show that on April 9, 1872, pat- 
ent No. 125,596 was granted to Thomas J. Mayall for an improvement 
in vulcanized rubber tubings. In his spécification Mayall stated that ; 

"Tubing of this klnd has never, so far as my Knowledge extends, been 
hitherto made, owing, undoubtedly, to the ditflculty, or rather impossibility, of 
preserving the external pattern or ornamental configuration during the several 
processes at présent employed in order to vulcanize and finish hose or tubing." 

He disclosed a method of making such hose or tubing, and a claini 
was allowed him, as follows : 

"As a new manufacture, vulcanized India rubber hose or tubing, made with 
fluting or other ornamental configuration in relief upon its exterior, substan- 
tially in the manner herein descrlbed." 

Accompanying his spécification, his corrugated hose was shown b> 
the accompanying drawing: 




l't goes without saying that at the expiration of Mayall's patent, in 
1889, the public acquired the right to make such fiuted hose. The de- 
fendant has availed himself of that right, and has embodied Mayall 
ribs or longitudinal corrugations in hose he makes under patent No. 
1,026,598, granted to Neff on May 14, 1912. The single claim of that 
patent is : 

"A hose comprising an outer covering of rubber having longltudinally ex- 
tending closely spaeed ribs forming corrugations extending longltudinally of 
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the hose, sald ribs termlnating in solid annular sections, eqiinlly spacecl alons 
said hose, the oiiter faces of said vibs and the outer faces of said annular (sec- 
tions being substantially in alineuient." 

The hose of Neff's patent has, it will be observed, the longitudinal 
fluting of Mayall, and in addition certain spaced annular rings at 
cross-angles thereto. Its contour is shown in the accompanying illus- 
trations taken from Neff's patent: 
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Under thèse facts, the burden is on the plaintifï to show by what 
means the défendant or any other hose manufacturer is to be deprived 
of the riglit to make corrugated hose, which right accrued tO' the public 
when Mayall's patent expired. The pertinent facts on which the 
plaintiflf bases its alleged right we extract from the opinion of the 
court below, as follows : 

"The iilaintiff, Electric Hose & Rublier Company, is engaged in the busi- 
ness of the manufacture and sale of rubber hose as the successor of the Chi- 
cago Electric Wire Company, to which on August 3, 1S07, letters patent No. 
587,545 were issued as assignée of Henry B. Cobb, inventer of a method of 
manufacturing rubber hose in long lengtlis, consisting in forming, abont a 
tube of altcrnate layers of rubber and fabric, an inelastic mold within which 
the prodnct was vulcanized and the mold then renioved. The Chicago Elec- 
tric Wire Company assigned ail its right to the manufacture and sale of hose 
to the Chicago Electric Hose Company, which is the plaintlfC herein, its name 
having been changed, by ameudment to its charter, to Electric Hose & Rubbci- 
Company. To dlstlngnish the hose invented by Cobb, the Chicago EU'ctric 
Wire Company adopted a device consisting of externat longitudinal corruga- 
tlons, and that device, as a distinguishlng mark of hose made under the Coltl' 
invention, was contlnued down to the filing of the bill on December 2. 1013. 
The hose so marked by corrugations was known to the trade as 'Electr-ic' hose, 
and from 1807 until some time in 1907 was exclusively ma de and sotd by tho 
plalntiff and its predecessors. • « » Marking the hose by longituduial cor- 
rugations was not an élément of the Cobb patent. It was reeognlKed gênera 11. \- 
by the trade and public as an attractive feature in the appearanc-e of tlie hos.^ 
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and as a distinguishinj? mark of the so-called 'Electric' hose. The corrugated 
hose had obtained a vvide popularity and was successfuUy sold to tlie trade 
and to the public. During the period from 1907 down to the filing of tlie bill, 
several couipetitors of the plaintiff produced hose wlth corrugated marking, 
but, upon demsind by the plaintiff, adopted spiral or longitudinal bands or 
other disthigiiishing features with the manufacturer'» name at close intervais, 
In order that the hose might not be laistaken for that of the plaintiff. 
* * * After the Neff patent. No. 1,026,598, was issued May 14, 1912, the 
défendant began to manufacture a long-leiigth hose by another method than 
that covered by the Cobb patent. This hose contained longitudinal corruga- 
tions and was niade in close imitation of that sold by the plaintiff. At spaees 
of one foot, however, the longitudinal ribs, in accordance with the claim of 
the Neff patent, terminated in an uncorrugated annular section about one- 
eighth of an ineh in widtli. While the spécification of tlie patent claims that 
the annular sections .strengthen the hose against latéral stralns, increase its 
life as to surface wear, and provide a visible indication for quickly determln- 
ing definite lengths of the hose, the purpose of the défendant in causing the 
patent to be obtained by Neff was to produce a hose which he could manu- 
facture and sell so closely imitating that of the plaintiff as to dérive from 
its production the advantage of the demand in the market for the plaintiff's 
corrugated hose. The défendant bas accordingl.y placed upon the market and 
sold a hose made under the Neff' patent with his ti-ade-name, 'Quaker City 
Eubber Co.,' and the words, 'Eingmeter Reg. U. S. Pat. Off. Philadelphia, Pa. 
TJ. S. A.,' placed upon it at irregular Intervais. * « * There is no évi- 
dence that Mayall, or any one deriving rights under him as llcensee or as- 
signée, used the process deseribed in his invention, nor is there any évidence 
that any one put into use the external longitudinal corrugations upon hose 
prior to their adoption by the plaintiff in 1897. * * * The adoption of the 
corrugations by the plaintitï's predecessor occurred in 1897, years subséquent 
to the expiration of the Mayall patent in 1SS9. Upon its expiration, tlie 
method and whatever incidents appertained thereto beeame open to the 
publie, subject to appropriation and user by any one. Uidess the plaintiff's 
predecessor adopted it to confuse its product with that of others, it was 
entitled, even though Mayall had conceived fluting upon liose in 1872, to adopt 
longitudinal corrugation as indicating the orighi of its hose." 

The court further found that the corrugations of hose had no struc- 
tural value, and held that : 

"There being no évidence of the use of corrugations under the Mayall 
patent, or of their appropriation and user as a trade-mark for rubber hose of 
others, prior to the appropriation and user by the plaintiff, the invention of 
Mayall in 1872 of a method by which hose may be fluted is not material as 
affecting the plaintiff's right to its use as an indicium of its product." 

In that regard we are of opinion the court erred. In the first place, 
the évidence clearly shows the corrugations of the hose are of struc- 
tural value. In that regard the proof of several witnesses satisfied us 
that the corrugations enable the hose to be better made, to be made 
stronger, that such hose lasts longer and minimizes kinking. In the 
next place, the patent of Mayall was not for a method of fluting a 
hose, but it was for the fluted hose or tubing as a new article of man- 
ufacture; the method disclosed being only the statutory requirement 
of illustrating how the new article could be made. The testimony 
being clear that the longitudinal corrugations on the tube are useful 
and functional, the authorities (Marvel v. Pearl, 133 Fed. 160, 66 C. 
C. A. 226; Diamond Match Co. v. Saginaw Match Co., 142 Ked. 727, 
74 C. C. A. 59; Globe Co. v. Macey, 119 Fed. 996, 56 C. C. A. 304) 
are clear that such useful features are common property, may be made 
231 F.— 53 
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by any manufacturer of such an article, and cannot be approprîated 
as a trade-mark. Where the article itself is one which any one of 
common right may make, no person by making that article for any 
period of time — no matter for how long — can convert that article it- 
self into a trade-mark and thereby acquire an exclusive right to make 
it in perpetuity. To allow this would be to destroy the 17-year limi- 
tation of the patent system. The purpose of a trade-mark is, as its 
name signifies, to provide a mark for an article in which one trades. 
It is the évidence of the article's genuineness, but is not the article 
itself. 

Applying thèse principles to the case in hand, it is clear that plain- 
tiff could never acquire an exclusive right to make longitudinally cor- 
rugated hose. That right became a public one on the expiration of 
Mayall's patent, open alike to plaintiff and défendant. The plaintiff 
exercised that right, called its product electric hose, and has estab- 
lished a valuable trade. The défendant has also exercised its right 
to make longitudinally corrugated hose. Thèse it has marked with 
its own name and with the word "Ringmeter" as a registered trade- 
mark. There is no proof of any confusion of goods, no proof that 
défendant sold its hose to any one as the plaintiff's hose, or that any 
one purchased it thinking he was buying the plaintiff's goods. Indeed, 
in the last analysis the whole case of the plaintiff rests on the unwar- 
ranted assumption that, by being for some years the maker and vender 
of a patent-expired article, it thereby could acquire and had acquired 
an exclusive and perpétuai right to make it. Were this the law, it 
would follow that if Mayall, after the expiration of his patent, had 
been the only maker of his hose for some years foUowing, he could 
by his own act turn his patent, which the law limited to 17 years, into 
a perpétuai patent. 

The decree below will be reversed, and the record remanded, with 
instructions to dismiss the bill. 

On Pétition for Reargument. 

PER CURIAM. We hâve carefuUy considered the pétition for re- 
argument, but see nothing to be gained by granting the motion. In 
our view there was no proof of any confusion of goods, or that any 
purchaser of the plaintiff's goods had been, or was likely to be, led to 
buy the défendant' s under the belief he was getting plaintiff's. 

The pétition for reargument is therefore denied. 
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MEMPHIS TELEPHONE CO. T. CUMBERLAND TELEPHONE & TELB- 

GRAPH 00. 

(Circuit Court of Appeals, Slxth arcult March 17, 1916.) 

No. 2681. 

1. TELEGEAPHS AND TELEPHONES ®=»16 TELEPHONE CoMPANIKS BSCHANOIB 

or Business with Otheb Companies. 

In the absence of any statute or eontract requiring connection to be 
maintained between the Unes o( two téléphone companies at a common 
point, it is wlthin the right of either company to sever such a connection. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dlg. 
S 10; Dec. Dig. <S=16.] 

2. Telegraphs and Téléphones <g=»69 — Exemplast Damages — Acts Done 

Thbough MiSTABa;. 

That a division superintendent of défendant téléphone company, In 
carrying ont orders from its gênerai manager to sever the connection be- 
tvreen one of Its Unes and a Une of plaintiff, by mistake made the sever- 
ance beyond the point of connection, removing several hundred feet of 
wire from plaintlff's Une and retainlng two of Its instruments, in the be- 
lief that they were the property of défendant, affords no ground for re- 
covery from défendant of punitive damages. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dig. 
§ 71; Dec. Dig. <©=69.] 

3. WoRDs AND Phrases — "Tbuth." 

There are three conceptions as to vrhat constltutes "truth": Agreement 
of thought and reality ; eventual vérification ; and consistency of thought 
with Itself. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action at law by the Memphis Téléphone Company against the Cum- 
berland Téléphone & Telegraph Company. From the judgment, plain- 
tiff brings error. Affirmed. 

J. W. Canada, of Memphis, Tenn., for plaintiff in error. 

W. L. Granbery, of Nashville, Tenn., Hunt Chipley, of Atlanta, Ga., 
and Wright, Miles, Waring & Walker, of Memphis, Tenn., for défend- 
ant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
COCHRAN, District Judge. 

COCHRAN, District Judge. This writ présents for décision a single 
question, and that is whether the lower court erred in refusing to sub- 
mit to the jury the issue in the case as to plaintiiï's right to recover 
punitive damages. The action was in tort The plaintiff sought to 
recover $25, (XK) therefor, of which $650 was on account of compensa- 
tory damages, and the remainder punitive. The défendant confessed 
the tort and tendered $225 as the actual damages sustained. The plain- 
tiff admitted that this sum covered those damages, and the court in- 
structed the jury to find for plaintiff in that amount. It refused to 
submit the question as to punitive damages, and this is the sole error 
complained of. We begin the considération of this question with a 

^=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 



836 231 FBDEUAL REPOKTBU 

présentation of the nature of the tort and how it came to be com- 
mitted. 

The plaintiff, a Tennessee corporation, owned and operated a télé- 
phone System located in Memphis, Shelby county, with a long-distance 
line or connection extending down into Mississippi. The Tri-State 
Téléphone & Telegraph Company, an Arkansas corporation, owned 
and operated such a System, located mainly in Arkansas, but extending 
into Missouri and Tennessee, whence its name, with headquarters at 
Osceola, Ark., to the north of Memphis. Its line in Tennessee ex- 
tended to Munford, Tipton county, about 30 miles northeast or north 
of Memphis. September 9, 1910, the two companies entered into a 
contract to connect the two Systems by a line from Memphis to Mun- 
ford and to interchange business for a period of 25 years. Plaintiff 
was to build so much thereof as lay between Memphis and Millington, 
in Shelby county, about 16 miles from Memphis, and the Tri-State 
Company so much as lay between Millington and Munford. This line 
was so built. The point of junction was not in Millington, but at the 
north end thereof; plaintitï's portion of the line passing therefrom 
through Millington on to Memphis. The Tri-State Company's por- 
tion passed at about three miles from such point through Kerr\'ille, 
and at about eight miles through Tipton, and thence on to Munford. 
Plaintiff built for the Tri-State Company so much of its portion as 
was between the point of junction and Tipton, and furnished a télé- 
phone instrument, not only at Millington, on its portion, but also at 
Kerr ville and Tipton, on the Tri-State Company's portion. The work 
was completed July 31, 1911, and one paid message passed over it that 
day or the next morning. The next morning — i. e., the morning of 
August Ist — two laborers of défendant by direction of Poster Hume, a 
division superintendent of défendant, severed and took possession of 
about 1,000 feet of wire in plaintiff's portion of the connecting line 
in Millington, possibly as much as three-quarters of a mile on the 
Memphis side of the junction point, and took possession of the télé- 
phone instruments at Millington, Kerrville, and Tipton, which wire 
and téléphone instruments seem never to hâve been returned to plain- 
tiff. This is the tort complained of. 

The défendant owned and operated a téléphone System covering 
several states, including Tennessee, and the city of Memphis, with 
headquarters apparently at Nashville. Hume, its division superin- 
tendent, was located at Memphis, and had jurisdiction over western 
Tennessee and northern Mississippi. The direction of Hume which 
résultée! in the commission of the tort came about in this way. The 
Southwestern Téléphone & Telegraph Company, a Texas corporation, 
owned and operated a téléphone system in Texas and Arkansas, and 
the Missouri Bell Téléphone Company owned and operated such a 
System in Missouri. Shortly before the completion of the connecting 
line between plaintiff and the Tri-State Company's System, the South- 
western Company purchased the entire capital stock of the Tri-State 
Company and placed its officers and employés in charge thereof as 
directors and they proceeded at once to wreck the Tri-State Company. 
This they did by disposing of its systein in separate parts and then dis- 
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solving the corporation and distributing its assets. The portion there- 
of in Tennessee vvas sold and conveyed to défendant, that in Missouri 
to the Missouri IJell Téléphone Company, and that in Arkansas to the 
Southwestern Company. The sale and conveyance to défendant took 
place before the commission of the tort complained of. Upon the 
acquisition by défendant of this portion of the Tri-State Company's 
System, defendant's gênerai manager at Nashville instructed Hume 
to take possession thereof and to sever ail connections with other com- 
panies. It was in acting under this instruction that Hume gave the 
direction heretofore stated. He took it that the point of junction be- 
tween the two portions of the Connecting line was at the end nearest 
Memphis of the 1,000 feet which he severed, and that the three télé- 
phone instruments which he took possession of had been the property 
of the Tri-State Company. His reason for not merely making a 
severance at what he took to be the junction point, but removing the 
1,000 feet of wire, was that it extended over the tracks of the Illinois 
Central Railroad Company, and he thought it might be dangerous not 
to remove it. In taking such to be the point of junction, he acted upon 
his own judgment. He had theretofore been told by some représenta- 
tive of plaintifï that it had built the line to Millington and that the 
Tri-State Company was to meet it there. The considération which led 
him to so take was the character of the pôle thereat. It was what is 
usually called a junction pôle. His action was not within the instruc- 
tion which defendant's gênerai manager had given him, and he had no 
other authority to act at ail : and there was no ratification of his action. 

It would seem that the plaintiff did not know of the Southwestern 
Company's purchase and the change in ownership of the Tri-State 
Company's portion of the Connecting line until after the severance had 
been made. It is possible that défendant had something to do with the 
Southwestern Company's wrecking the Tri-State Company other 
than merely purchasing the portion of its System in Tennessee. It and 
that Company belonged to what is known as the "Bell Téléphone Sys- 
tem," and the name of the Missouri Company seems to indicate that 
it belonged thereto also. Thereby — i. e., by the wrecking of the Tri- 
State Company — the Missouri and Southwestern Companies got rid 
of compétition therefrom, the former in Missouri and the latter in 
Arkansas, and the défendant got rid of compétition from plaintiff 
for Memphis business destined for Arkansas and Missouri. On Au- 
gust 8th plaintiff caused defendant's two laborers to be indicted, but 
the indictment does not seem to hâve been prosecuted. It took the 
position that the action of the Tri-State Company in disposing of the 
portion of its System in Tennessee to défendant was a répudiation and 
breach of its contract with it, in that thereby it put it out of its power 
to comply therewith, and on November lOth it sued the Southwestern 
Company in Arkansas to recover $2.S0,000 therefor. It based its 
right to recover on two théories, to wit — that that company had taken 
over and received the entire assets of the Tri-State Company, and 
that it had willfully induced and procured the Tri-State Company to 
commit a breach of its contract. 

This suit resulted in the court where it had been brought in a decree 
for $34,500; i. e., $7,000 loss on the construction of its portion of 
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tlie_ Connecting lîne and $27,500 — i. e., $1,100 for each of the 25 years 
vvhich the contract was to run — lost profits. This decree was entered 
April 29, 1913. On appeal therefrom the Suprême Court of Arkansas 
on February 16, 1914, reduced the amount of recovery to $10,300, it 
being held that plaintiff was entitled to recover for only 3 years on 
account of lost profits, whicli decree was subsequently paid. The 
amount paid was stated in the évidence below to hâve been about $16,- 
000; but, if it was so great, it must hâve been due to the costs. The 
plaintiff claimed therein that it was entitled to punitive damages, but 
this was denied it on the ground that the Southwestern Company liad 
purchased and paid for a controlling interest in the Tri- State Com- 
pany before it knew of its contract with plaintiff. Southwestern Tele- 
graph & Téléphone Co. v. Memphis Téléphone Co., 111 Ark. 474, 163 
S. W. 1153. Portions of the record in that case were introduced in 
évidence on the trial below by défendant to show that there had been 
a breach of the Tri-State Cornpany's contract with plaintiff before any 
action on its part other than purchasing the portion of its System in 
Tennessee. The account of the case in the Arkansas Reports bas been 
drawn on to a. certain extent for some of the facts stated above in order 
to clearness of présentation of the question involved hère and the con- 
sidérations relevant thereto. 

After plaintiff had obtained the decree for $34,500, and before its 
réduction by the Suprême Court of Arkansas, and more than two 
years after the commission of the tort coniplained of (i. e., on October 
11, 1913), plaintiff turned its attention to défendant and brought the 
action against it which présents the question before us. In disposing 
of that question we are confrorited by two subordinate ones. One 
is whetlier, in order for plaintiff to hâve been entitled to punitive dam- 
ages, it was essential that the quality of Hume's conduct should hâve 
been such that punitive damages would bave been recoverable of him 
had lie been sued instead of défendant. It was such that he wa<s 
suable; but, to say the least, it is questionable whether it was such 
that he was liable for such damages had he been sued. As, then, it 
may turn ont that he was not Hable there for, it is important to déter- 
mine whether matters other than the quality of Hume's conduct can 
be taken into considération in disposing of the question as to defend- 
ant's liability therefor. Had Hume been sued instead of défendant, 
plaintiff would necessarily hâve been shut up to the quality of his 
conduct. No other considération would bave been relevant to the 
question of his liability for punitive damages. Was plaintiff limited 
thereto in its action against défendant? In other words, if, under 
the évidence, défendant had been guilty of wrongful conduct towards 
plaintiff otherwise than through Hume, can such conduct be taken 
into considération in determining its liability for punitive damages on 
account of Hume's wrongful conduct, which it neither authorized nor 
ratified, and for which it cannot be made liable, except on the ground 
which makes every employer responsible for the wrongful conduct 
of his employé within the scope of his employment ? 

There are two ways in which it is possible that défendant was guilty 
of wrongful conduct towards plaintiff otherwise than through Hume. 
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In saying that it was guilty of wrongful condiict through Hume, noth- 
ing more is meant than that it was constructively so. One of thèse 
ways is in being a party to the wrecking of the Tri-State Company 
and the breach of its contract with plaintiff, otherwise than as a mère 
purchaser of the portion of its System in Tennessee. It is possible that 
the purchase of the capital stock of the Tri-State Company by the 
vSouthwestern Company and the subséquent sale and conveyance of 
the portions of its system in the three states as hereinbefore set eut 
was the outcome of a conspiracy between the three companies advan- 
taged thereby, so that it can be said that défendant was a party with 
the Southwestern Company in procuring a breach of the Tri-State 
Company's contract with plaintiff. The other is in causing a severance 
to be made in the connection between the Tri-State Company and plain- 
tiff's Systems. The question as to whether défendant was guilty of 
wrongful conduct towards plaintiff in this way exists apart from its 
having been a party to procuring the breach of that contract. 

In the case of Townsend v. N. Y. C. & H. R. R. Co., 56 N. Y. 295, 
15 Am. Rep. 419, the défendant corporation was held not liable for 
punitive damages for the wrongful conduct of one of its représenta- 
tives within the scope of his employment because the quality of that 
wrongful conduct was not such that the représentative would hâve 
been liable therefor had he been sued. The plaintiff had purchased 
a ticket on defendant's Une from S. to R. and took passage on a train 
which went only a part of the way. The conductor on the train took 
up and retained the ticket without giving any check or other évidence 
of a right to passage on the next train. Plaintiff took the next train 
on defendant's line for R., and when called on for his ticket informed 
the conductor that the conductor of the preceding train had retained 
it. The conductor thereupon demanded the fare, and, it being refused, 
ejected the plaintiff. It was held that the défendant was liable for 
compensatory damages, but not for punitive. Judge Grover said : 

"It must be kept in mind that the injury for which a recovery was sought 
was the forcible éjection of the plaintiff from thei car by the conductor of 
the train, not the wrongful taklng from the plaintiff of his ticket by the con- 
ductor of the other train. The latter was regarded as material only as making 
the former act wrongful as against the plaintiff. The court, in substance, 
charged that in putting the plaintiff oflf the car the conductor acted in what he 
believed was the performance of his duty to the company. Thls being so, it is 
clear that no punitory damages could hâve been recovered against him, had he 
been sued Instead of the company. In Hamilton v. Third Avenue Rallroad 
Company, 53 N. Y. 25, it was held by this court that a master was not liable 
for punitory damages for the act of his servant, done under circumstances 
which would give no such right to the plaintiff as against the servant, had 
the suit been against him instead of the master." 

The necessities of this case, however, do not require that we déter- 
mine the question which we hâve put. This is because the évidence 
was not suffîcient to call for a submission to the jury as to whether 
défendant had been guilty of wrongful conduct in either particular. 
The most that can be said as to its bearing on defendant's connection 
with the breach by the Tri-State Company of its contract with plain- 
tiff, other than as purchaser of the portion of its System in Tennessee, 
is that it created a suspicion that it was so connected. Possibly it is 
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unjust to défendant to say that it goes this far, and reliance miist be 
had on the report of the Arkansas case to even suggest such a thought. 
It is because plaintiff seems to be imbued with the idea that a great 
wrong was done it by the trespass on its property, which it could hâve 
been only on the basis that défendant was so connected with such 
breach, that we hâve felt impelled to deal with the possibility that it 
was. 

[1] As to the severance of the connection between the two Systems, 
had it been at the point of junction of the two portions of the Con- 
necting line or on the Tri-State Company's side thereof, no wrong 
would hâve been committed of which the plaintiff could complain, as 
is practically conceded. In the case of Home Téléphone Co. v. Peo- 
ple's Téléphone & Telegraj^h Ce, 125 Tenn. 270, 141 S. W. 845, 43 
L. R. A. (N. S.) 550, the Suprême Court of Tennessee held that the 
making and maintenance of a connection between two téléphone com- 
panies in the absence of a contract between them dépends on statute. 
In Tennessee there is no statute covering the matter. Hence it was 
held therein that, if a connection is made under a contract which does 
not specify any tinie for it to run, the connection can thereafter be 
severed by one without the concurrence of the other. In this case the 
contract specified that the contract was to run 25 years. But défend- 
ant was no party to the contract. Its action in severing the connection 
was not, therefore, a breach of contract or other wrong on its part 
towards plaintiff. At the time it severed the connection the Tri-State 
Company had already breached the contract. The maintenance of the 
connection was of no value to plaintiff. The control wdiich the South- 
western Company acquired of the Tri-State Company and répudiation 
of the latter's contract with plaintiff put an end to ail interchange of 
business between the two companies. Possibly, as the contract was to 
run for a definite period of time, to wit, 25 years, plaintiff may hâve 
been entitled to its spécifie enforcement as against défendant as well 
as the Tri-State Company. But otherwise plaintiff had no other claim 
on défendant as to the maintenance of the connection and this claim 
was never asserted. 

Of necessity, therefore, plaintiff 's claim as to punitive damages 
against défendant is shut up to the question whether the quality of 
Hume's wrongful conduct was such that punitive damages were re- 
coverable of him, had he been sued instead of défendant. There is no 
other possible basis on which his right to recover such damages of 
défendant can be placed. This présents us with the other subordinate 
question, heretofore referred to, and that is whether, if Hume's 
wrongful conduct was of such quality, that was sufficient to entitle 
plaintiff to punitive damages. Some courts hold that such damages 
may be recovered of a corporation for the wrongful conduct of any 
of its représentatives within the scope of his employment, if it is of 
such quality as to render the représentative liable therefor in a suit 
against him ; whereas, others hold that such is not the case as to cer- 
tain of the corporation's représentatives. The ground of the position 
taken by the latter class is that one should not be punished vicariously; 
i. e., for the wrongdoing of another. 
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The Suprême Court of the United States, wliose position is binding 
on this court, belongs to this class. In t lie early case of The Amiable 
Nancy, 3 Wheat. 546, 4 L. Ed. 456, it hekl that punitive damages could 
not be recovered against the owners of an American privateer for the 
illégal and wanton seizure and plunder of a neutral vessel and mal- 
treating her officers and crevv by a subordinate officer and certain of 
the crew of such privateer. It is to be noted that it did not appear 
that the commander of the privateer was a party to the wrongdoing, 
but seemingly it would bave made no différence in the décision if he 
had been. In the later case of Lake Shore & Michigan So. Ry. Co. v. 
Prentice, 147 U. S. 101, 13 Sup. Ct. 261, 37 L. Ed. 97, it held that re- 
covery of such damages could not be had against a railroad corpo- 
ration for an illégal, wanton and oppressive arrest of a passenger by 
the conductor of one of its railway trains. The citation of this case 
in the opinion in that of Washington Gaslight Co. v. Lansden, 172 
U. S. 534, 19 Sup. Ct. 296, 43 L. Ed. 543, may lead to the misappre- 
hension that the doctrine thereof was applied therein, which was a 
suit against the Gaslight Company to recover damages because of the 
wrongdoing of its gênerai manager. But it was held therein that the 
Company was not liable at ail and that because the gênerai manager's 
action was not within the scope of his employment. 

On the other hand, in the case of D. & R. G. Ry. Co. v. Harris, 122 
U. S. 597, 7 Sup. Ct. 1286, 30 L. Ed. 1146, a railroad corporation was 
held liable in punitive damages for the acts of an armed force of sev- 
eral hundred men acting as its agents and employés and organized and 
commanded by its vice président and assistant gênerai manager, which 
consisted in attacking with deadly weapons the agents and employés of 
another company in possession of a. railroad and forcibly driving them 
out. In distinguishing the décision in this case from that in the Pren- 
tice Case Mr. Justice Gray said: 

"Tlie président and général manager, or, in his absence, tlie vice président 
in îiis iilïice, actually wielding tiie whole executive power of tlie corporation, 
ina,y well lie treated as .so far representin.i^ tlie corporation and identifled with 
it that any wanton, inalieious, or oppressive intent of his in doing wrongful 
acts in bohalf of the corporation to the injui-y of others, may be treated as 
the intent of the corporation Itself ; but the conductor of a train, or other 
.subordinate agent or servant of a railroad company oceupies a very différent 
position, and is no more identifled with his principal, so as to affect the latter 
with his own unlawful and eriminal intent, than any agent or servant standing 
in a corresponding relation to natural persons carryiug on a nianufactory, a 
mine, or a house of trade or commerce." 

In the case of Post Pub. Co. v. Hallam, 59 Fed. 530, 8 C. C. A. 
201, this court held that a newspaper corporation was liable to punitive 
damages for the malicious conduct of its gênerai manager. Judge Taft 
said : 

"He so far represented the défendant corporation as its gênerai manager 
that his malice was in law the malice of the défendant." 

And in the case of Pac. Packing & Navigation Co. v. Fielding, 136 
Fed. 577, 69 C. C. A. 325, the Ninth Circuit Court of Appeals held 
that a corporation owner of a vessel could not be subjected to punitive 
damages because of the unlawful, oppressive, and malicious action of 
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the master in imprisoning a member of the crew, while at sea, wliich 
action was net authorized nor ratified by the corporation. The plain- 
tiff pressed upon the court the view that the case came withîn the 
Harris Case and its approval in the Prentice Case. Judge Ross said : 

"It is contended that tMs princlple is applicable to tlie master of a slilp 
at sea, wtio is for the time being in the sole and absolute command of the 
ship and of everybody In it ; but we do not feel justified in so extendlng it, 
especially in view of the décision of the Suprême Court in the oase of The 
Amiable Nancy, 3 Wheat. 546, 4 L. Ed. 456, the doctrine of which case was 
expressly approved in Lake Shore, etc., Eailway Company v. Prentice." 

If there are any other pertinent décisions by the appellate fédéral 
courts, they hâve eluded search. An attempt should be made at gen- 
eralizing thèse. Certainly the nonliability of the corporation is not 
liniited to cases where the wrongful act was co-mmitted by a repré- 
sentative of it who is a mère underling. No liabiiity may exist where 
he is a superior servant and that of considérable responsibility, as in 
the case of a conductor of a passenger train or the master of a vessel. 
On the other hand, liabiiity exists where the act was coinmitted by 
the président or board of directors. But it cannot be said that no lia- 
biiity exists as to ail représentatives short of the président and board 
of directors, for there is liabiiity if the act was committed by the gên- 
erai manager, as in the case of a gênerai manager of a newspaper cor- 
poration. Where, tlien, is the Une to be drawn between those superior 
servants as to whom no liabiiity exists and those as to whom there is 
liabiiity ? Possibly thèse décisions are not sufficient to fix the line ex- 
actly. But they do suggest that it is to be drawn between those who 
are over a part only of its atïairs, as in the case of a conductor of a 
passenger train or the master of a vessel, and those who are over 
ail its affairs, as in the case of a gênerai manager of a newspaper cor- 
poration. And in the extract f rom Judge Gray's opinion in the Pren- 
tice Case, quoted above, it is to be noted that he places on the one sida 
the président and gênerai manager, or in bis absence, the vice prési- 
dent in bis place, actually wielding the whole of the executive power 
<5f the corporation, which suggests that the distinguishing characteris- 
tic of that side is that the représentative wields the whole executive 
power of the corporation, and on the other side the conductor of a 
train or other subordinate agent or servant of a railroad corporation, 
which suggests that the distinguishing characteristic of this side is 
that the représentative is a subordinate. But, at any rate, wherever 
the line is to be drawn, if it is to be held that défendant is liable for 
punitive damages because Hume was its division superintendent, this 
position must be reconciled with the position that a railroad corpora- 
tion is not liable for such an act on the part of the conductor of one 
of its trains or ship corporation is not liable therefor on the part of 
the master of one of its vessels. 

[3] There are three conceptions as to what truth is. Agreement of 
thought and reality, eventual vérification and consistency of thought 
with itself. Thought should be consistent with itself if nothing else. 
And it would seem that thèse positions cannot be reconciled on the 
idea that Hume was over ail defendant's affairs in a particular locality. 
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for this is true also of the conductor of a raiiroad train, in the one^ 
case, and possibly more so, of a vessel in the other. The necessities 
of this case, however, do not require that we détermine whether, if 
Hume's conduct was of such quality as to render him liable for puni- 
tive damages, défendant was liable therefor also. We simply content 
ourselves, therefore, with developing the question. What relieves us 
of determining this question is tihat we feel constrained to hold that 
Hume's conduct was not in and of itself of such quality as to call for 
punishment. 

[2] The rule as to what is essential to justify awarding punitive 
damages is well settled. To hâve it before us in estimating Hume's 
conduct we quote from 8 R. C. L. On page 586 it is said : 

"Such damages may be recovered In cases and only in such cases where the 
wrongful aet eomplalned of is characterized by some such circumstances of 
aggravation as wlllfulness, wantonness, malice, oppression, brutality, insuit, 
recklessness, gross négligence, or gross fraud on the part of the défendant." 

On pages 588-590 a separate considération is given to gross négli- 
gence as a basis for the recovery of such damages. And on page 591 
the matter is put negatively thus: 

"Bxemplary damages are not aiithorized where a tort is committed unin- 
tentionally or through mistake or ignorance." 

Thèse expressions, save as to gross négligence, find justification in 
the décisions of the Suprême Court. In Milwaukee, etc., R. R. Co. v. 
Arms, 91 U. S. 495, 23 L. Ed. 374, it was held that gross négligence 
was not sufficient to warrant recovery of punitive damages. Mr. 
Justice Davis, in ref erring to what was essential, said : 

"There must hâve been some willful misconduct or that entire want of 
care which vcould raise the presumption of a conscious indifférence to consé- 
quences." 

How far, then, did the évidence tend to estabhsh such misconduct or 
want of care on the part of Hume? To justify the submission of 
the question as to whether he had been guilty thereof, there must 
hâve been substantial évidence to that effect. Judge Severens in Mina- 
han v. Grand Trunk Western Ry. Co., 138 Fed. 37, 70 C. C. A. 463, 
defined what is meant by substantial évidence by saying : 

"Something of substance and relevant conséquence, and not vague, uncertain, 
or irreleyant matter not carrying the quality of p roof or having fltness to in- 
duce conviction." 

It is clear that Hume did not intentionally trespass on plaintiff's 
property^ It was through a pure mistake that he did so. August 23, 
1911, he saw plaintiff's gênerai manager, Polk, and assured him that it 
was through a mistake that he eut the line at the wrong place. Polk 
did not question this, and there is every indication that he accepted 
the statement as true. He admitted that he did not think that Hume 
knew that plaintifï claimed the téléphone instruments and stated that 
he brought to him the bill that plaintifï rendered the Tri-State Com- 
pany for the work which it did for it, to try and prove that the latter 
owned them. Plaintiff introduced Hume as a witness on its behalf, 
as well as Polk, and thèse were the only witnesses who testified in 
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the case. Hume testified that he thought that he was dealing with what 
he believed to be defendant's property. 

The only just criticism that can be made of his conduct is that he 
did not exercise due care to ascertain where the junction of the two 
])ortions of the Connecting hne was. It is claimed that he should hâve 
consulted plaintiff, which it was convenient for him to do, before act- 
ing. His explanation of why he did not do so was because he thought 
that lie knew where the junction was. He was led to think that it 
was where he made the severance by the statement of plaintifï's repré- 
sentative, which was calculated to make hini think that the point of 
junction was in Milhngton, rather than' at its north end, and by the 
character of the pôle. So far as he was guiUy of a want of care, it 
does not measure up to the requirement. It was not such as to indi- 
cate "a conscious indifférence to> conséquences." Some point is made 
of the fact that Hume refused to dehver up the téléphone instruments 
to plaintiff, except on condition that plaintiff dismiss the prosecution 
against defendant's two laboi-ers who actually did the work, and that 
Polk made affidavit that they belonged to plaintifï. It is not certain 
that Polk on that occasion did more than state that the instruments 
belonged to plaintifï or Hume more than state the terms on which he 
would deliver them up. Whilst it was Hume's duty to deliver them 
up without any condition, his position was not unnatural. He claimed 
that plaintifï's biil rendered to the Tri-State Company showed that they 
belonged to it, and he felt that if there was to be any criminal prosecu- 
tion for what had been done that it should be directed against him, 
rather than the innocent laborers, who acted under his directions, and 
so stated to Polk. It is true, also, that Hume made no efïort to restore 
the Une. But there is no indication that a restoration thereof would 
hâve been of any value to plaintifï, the Une having been erected as a 
Connecting line between the two .Systems, or that plaintiff desired it 
restored. It is not unlikely that it did not. 

Besides the plaintifï's déclaration is liable to the construction that 
it sought punitive damages solely on the ground of willful misconduct. 
Three times therein it alleged that the tort was committed for the pur- 
pose of affecting plaintiff's business. The allégations are that it was 
committed "for the purpose of injuring the plaintiff in its business," 
"for the deliberate purpose of crippling, hindering and embarrassing 
this plaintiff' in the carrying on of its business as a competitor of said 
défendant," and "for the deliberate purpose of stifling compétition 
and crippling the business of this plaintiff." But there is an entire ab- 
sence of évidence that Hume committed the tort for any such purpose 
and it had no real relation to the accomplishment thereof. Plaintiff's 
interchange of business with the Tri-State Company had theretofore 
been put an end to by its répudiation of its contract with plaintiff. 

The judgment of the lower court is affirmed. 
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MALLEX et al. v. RUTH OIL CO. et al. 
(Circuit Court of Appeals, Eiglith Circuit, iiarcli 30, 191C.) 
No. 4566. 

Guardian and Ward ©=344 — I/Ease — Dubation. 

Ululer Con.st. Okl. art. 7, §§ 11-13, and Rev. Laws 0kl. 1910, §§ 53?,0, 
3335, 6532, (:iô54. 65()9, whieli define tlie probate jurlsdiction of tlie (!ounty 
courts aiid antliorize tlieui to permit the sal(> and disposai liy guardians 
of the lands owned b.v minors, witliout restriction.s as to duration of es- 
tate, and section 6547, wliieli empowers guardians to lease and forant oil 
and gas under the .sanie procédure in tlie county court as now authorized, 
a guardian can, with the consent of tlie court, make a lease of the oil and 
gas under the lands of the minor for so long as those luiiierals inay be 
fouud in i)aying quantifies, which will be valld after the ward attains his 
majority. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§ 192- 
201 ; Dec. Dig. <S=»44.] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Jtidge. 

Action by William D. Malien, Jr., a minor, by his next friend, and 
others, against the Ruth Oil Company and others, to recover posses- 
sion of a tract of land. Judgment for défendants on demurrer to the 
pétition (230 Fed. 497), and plaintiffs bring error. Afîfirmed. 

Samuel V. O'Hare, of Muskogee, Okl., for plaintiffs in error. 

A. J. Biddison, of Tulsa, Okl., and George S. Ramsey, of Muskogee, 
Okl. (Biddison & Campbell, of Tulsa, Okl., on the brief), for défend- 
ants in error. 

Before ADAMS, Circuit Judge, and REED and ELLIOTT, Dis- 
trict Judges. 

ADAMS, Circuit Judge. The plaintiffs in error, who are the heirs 
at law of one Jesse D. Malien, deceased, brought this action in the 
District Court of the United States for the Eastern District of Okla- 
homa to recover possession of a certain described tract of land located 
in the county of Nowata, in the state of Oklahoma. They alleged in 
their pétition that on April 7, 1912, William Malien, who before then 
had been duly appointed by the county court of Nowata county légal 
guardian of jesse D. Malien, who was then a minor, executed an oil 
and gas lease to the défendant, Ruth Oil Company, which was duly 
approved by the county court of . Nowata county, whereby he dcmised, 
for a considération specified, to the lessee ail the oil and gas in and 
under the land, "for the term of minority of said minor, and so long 
thereafter as oil or gas is found on said premises in paying quantifies" ; 
that Jesse D. Malien, had he lived, would hâve reached the âge of 
21 years on September 1, 1913; that the term of the lease executed 
by his guardian theref ore expired, by limitation, on that date ; that the 
county court of Nowata county had no jurisdiction or power to au- 
thorize the guardian to exécute a lease of his ward's land for oil and 
gas mining purposes for a term extending beyond the minority of the 

©=3 For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ward; and that the plaintiffs, as the heirs at law of ttie deceased 
minor, were entitled to the possession of the demised premises and a 
judgment for rents, incomes and profits accruing since the Ist day of 
September, 1913. 

To this pétition the défendants demurred, alleging that it failed to 
state a cause of action. This demurrer was sustained, and, the plain- 
tiffs declining to plead further, judgment was rendered for the défend- 
ants, for the reversai of which plaintiffs prosecute this writ of error. 

The sole question raised by the assignment of error is this : Is an oil 
and gas mining lease, executed by a guardian of a minor in the state 
of Oklahoma under the authority and direction of the county court, 
containing this habendum clause, "To hâve and to hold the above- 
described premises for the term of minority of said minor, and so 
long thereaf ter as oil or gas is found on said premises in paying quan- 
tities," a valid lease in so far as its term extends beyond the minority 
of the ward? 

Although the ward was an Indian, the question is not embarrassed 
by any Indian statute, or law specially applicable to Indians, but is one 
o'f gênerai law, and is to be considered accordingly. It is well settled 
by the authorities, and so conceded by counsel, that a lease of that kind 
as between parties sui juris is valid for the term as stated, namely, "so 
long thereafter as oil or gas is found on said premises in paying quanti- 
ties" ; but the plaintiffs in error contend that this rule does not pre- 
vail in leases executed by a guardian in right of bis ward, that such 
leases are valid as conveyances for the term of minority only, and 
voidable thereafter. Défendants in error, on the contrary, contend 
that such leases are valid conveyances for the full term "so long there- 
after as oil or gas is found on said premises in paying quantities." 
Which is right? 

Section 11 of article 7 of the Constitution of Oklahoma provides for 
the establishment of a county court in each county of the state, and 
that it shall be a court of record ; and section 12 of that article pro- 
vides that the county court shall hâve original jurisdiction coextensive 
with the county in ail probate matters. Section 13 of that article is 
as f ollows : 

"The county court shall hâve the gênerai jurisdiction of a probate court. It 
shall probate wills, appoint guarclians of nilnors, idiots, lunatics, persons non 
oompos mentis,, and common drunl-tards; grant letters testamentary and of ad- 
ministration, settle accounts of executors, administrators, and guardians: 
transact ail business appertaining to the estâtes of deceased persous, mAnors. 
idiots, lunatics, persons non compos mentis, and common drunkards, includiug 
the sale, settlement, partition, and distribution o£ The estâtes thereof." 

The relevant statutes of the state are as f ollows: 

Section 3330 (Revised Laws of Oklahoma 1910) provides that: 

"In ail cases the court making the appointment of a guardian bas exclusive 
jurisdiction to control hini in the management and disposition of the persoii 
and property of his ward." 

Section 3335 is as f ollows: 

"A guardian of the property must keep safely the property of hls ward. He 
must not permit any unnecessary waste or destruction of the real property. 
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nor make any sale of such property without the order of the county court. 
* • * " 

Section 6532 requires that the guardian, before the issuance of let- 
ters of guardianship to him, shall exécute a bond with sufïïcient sure- 
ties, conditioned that he will make an inventory of ail the estate, real 
and Personal, of his ward, dispiose of and manage the estate according 
to law and for the best interest of his ward, faithfuUy discharge his 
trust in relation thereto, and render an account, on oath, of the prop- 
erty, estate, and moneys of the ward in his hands, and ail proceeds or 
interests derived therefrom, and of the management and disposition 
■of the same. 

Section 6554 is as foUows: 

"When it appears to the satisfaction of the court, upon the pétition of the 
Suardian, tliat for the hencftt of his ward Mu real or personal estate, or some 
I)art thereof, slwuld. 6e gold, and the proceeds thereof put out at interest, or 
invested in some productive stock, or in tlie improvement or security of any 
other real estate of the ward, his guardian may sell the same for such pur- 
pose, upon obtaining an order therefor." 

Section 6569 is as foUows: 

"The county court, on the application of a guardian or any person interested 
in the estate of any ward, after such notice to persons interested therein as 
the judge shall direct, may autliorize and requiro the guardian to invest the 
proceeds of sales, and any other of his ward's money in his hands, in real 
estate, or in any other manner most to the interest of ail concerned therein ; 
and the county court may make such other orders and glve such directions as 
are needful for the management, iuvestnaent and disposition of the estate and 
efïeots, as circumstances require." 

The foregoing constitutional and statutory provisions (other than 
section 6547, to which attention will be given later) disclose, in our 
opinion, that the organic law of the state and many législative enact- 
ments in harmony therewith, confer upon the county court of the state 
very gênerai and comprehensive supervision over the "management," 
"control," "sale," and "disposition" of the estâtes of minors under 
guardianship. They confer upon such courts, among other spécifie 
l>rovisions, jurisdiction : (1) To appoint guardians for minors; (2) to 
transact ail business appertaining to their estâtes ; and (3) to control 
the guardian in the management, control and disposition of the prop- 
erty of his ward; and they specifically confer upon guardians of a 
minor the right to pétition the county court for leave to sell his real 
estate and reinvest the proceeds of such sale whenever it shall be made 
to appear to the court that such sale would be for the benefit of his 
ward, and in express terms confer upon the court power to make such 
an order upon the pétition of the guardian, making a showing of that 
kind, and require the guardian to file a bond, conditioned for the faith- 
ful discharge of his duties, including rendering an account for ail 
moneys coming into his hands or interest derived from the manage- 
ment and disposition of his ward's property, and in express terms con- 
fer upon county courts the power to make such other orders and give 
such directions as are needful for the management, investment, and 
disposition of the estate and effects, as circumstances require. 
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Thèse provisions would seem, on a proper and harmonious consid- 
ération of them ail taken together, if not, indeed, upon the considération 
of several of them severally and iiidependently, to afford ample au- 
thority for the sale or other disposition by the guardian, when au- 
thorized by the appropriate county court, of any and ail property, 
whether real or personal, belonging to the ward, whenevcr such sale 
or other disposition would be bénéficiai to his ward's estate, or when- 
ever, in view of ail the circumstances surrounding the case, the best 
interests of his estate would require. And this authority does not 
appear to be limited in any manner, either as to quantity or duration 
of the estate sold or disposed of. They bave empovvered the guardian 
to make such sale or disposition of the ward's property "as circum- 
stances require," "for the best interests of the ward," etc. In neither 
the Constitution nor statutes is there any suggestion of a sale or dis- 
position for and during the time of minority only suggested, but in 
ail the provisions authorizing the sale or disposition of the ward's 
property gênerai and comprehensive language is used without any lim- 
itation whatsoever as to the quantity of the estate to be sold or dis- 
posed of. In fact, the gênerai language authorizing the sale and dis- 
position of the ward's property would most naturally include au- 
thority to sell or otherwise dispose of any portion or ail of it, especially 
as no limitation is expressed or suggested. 

But this is not ail : In récent years a peculiar kind of property was 
discovered and developed in many parts of the state of Oklahoma, 
consisting of oil and gas, which has become notoriously valuable. This 
kind of property, as disclosed by the jndicial history of its development 
in this and other courts (see Kcmmerer v. Midland Oil & Drilling 

Co., 229 Fed. 872, C. C. A. ——, and cases cited), is fugitive in 

its character and liable to seepage and in other ways to be drained 
away from its original location to ]5arts of contiguons or neighboring 
land. As was said by the learned District Judgc who tried this case, 
and who, by reason of his proximity to and familiarity with the prop- 
erty now involved, is specially qualified to speak on the subject: 

"It is a matter of eoimiioii kiiowleds^e tliat in tlie dcvelopinont of the oil 
business new territory is constiuitly l)eing provi-u. AVl)en a paying wcU is 
brouglit in in new territory, the nisli for leases is very like tlie rush for claims 
in a new mining camp. Frequently tlie largest boniisi'S and the best terras are 
procured during the tirst flush of the exdtement. But suppose that in such a 
case the ward's land is in the midst of tho uiost désirable territory, but he is say 
19 or 20 years old, so that, if the court and the guardian may iiot make and 
approve a Icase beyond his minority, its terni can only be 1 or 2 years as the 
case may he. Ilis nelghbors adjoiuing may lease for 10, 15, or 20 years, and 
so much longer as oil and gas may be found in payiug qnantities. It is ob- 
vions that the purchasers of such leases would give vastly more for the long- 
term leases than the oiie running only for 1 or 2 years. It might reasonalily 
liappen that this handicap against the leasing of the ward's land would make 
it impossible to etfect any lease at ail, aud that iniinediate development on ad- 
joining tracts would resuit in serions drainage of the land, wliich, during a 
year or two, might practically ruiu it as an oil and gas property and thus 
divest it of the greatest élément of value it contains, and iea\'e to the ward, 
when he reaches majority, the mère shell. Kow, in a case of this kind, a 
most important feature of business appertalning to the estate of the ward is 
the disposition of his land for oil and gas purposes to the very best advantiige. 
The ward, hy reason of his disability of minority, cannot act. It is for this 
l'sason that the county court is authorized to act for him." 
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Moreover, Congress, by section 2 of the act of May 27, 1908 (35 
Stat. 312, c. 199), bas provided that leases for oil, gas, or otber mining 
piirposes may be made with tbe approval of the vSecretary of the In- 
terior, thereby, as said by this court in Kemmerer v. Midland Oil & 
Drilling Ce, supra, making a "severance of the oil and gas right 
from the surface, * * * " recognizing the existence of an estate 
therein, separate and distinct from the surface of the land, and mak- 
ing provision for its separate disposition. It does not seem reason- 
able to curtail the right of free and unrestricted aliénation of this 
peculiar kind of property by or on behalf of an infant, when it is freely 
admitted to adults. This would place the infant and bis property at 
considérable disadvantage in the sharp compétition with respect to 
such property. 

In view of the peculiar character and quality of the property in oil 
and gas, as just indicated, the Législature of the state of Oklahoma 
was not content to leave it, when belonging to minors, subject to the 
disposition or control of county courts under any gênerai laws or to 
be determined by construction or intendment, but bas made spécifie 
provision concerning it, in section 6547 Revised Laws of Oklahoma 
1910, which reads as follows: 

■'(Jiiardiaiis of infants and Insano persons are hei'oby empowered to lease 
and si'ant niinoral oil and minerai sas. in considoration of a royalty or part or 
portion of the prodnetion tlioreof, and under tlio sarue procédure in the county 
court as now pi'ovided by law, where sucli considération is nioney." 

This section seems to us to afford explicit authority for the leas- 
ing of oil and gas lands belonging to minors by guardians of such 
minors, when authorized so to do by the appropriate county court. It 
is noticeable that this section makes no limitation upon terms during 
which such leases may be made. This seems to be controlled by other 
provisions of the statutes, to which référence bas already been made, 
which, among other things, empowers the guardians to make such 
sales and dispositions of the property of the ward as under ail the 
circumstances the best interests of the ward may require. The dé- 
termination of what the best interests of the ward requires is left to 
be determined by the county court, upon such hearing as is appropriate 
in such cases. 

Manifestly, for reasons stated by the learned District Judge, terms 
of considérable duration would be justified, and in many cases im- 
perafively demanded, if the interests of the ward were alone to be 
considered. 

To enforce the ruie contended for by the plaintifïs in error in this 
case, that a guardian of a minor bas no power to lease oil or gas 
properties for terms extending beyond the minority of the minor, 
might in many cases deprive the ward of the substantial advantage of 
the ownership by him of land bearing oil and gas. It may be, on ac- 
count of its fugitive character, entirely dissipated or drained from his 
land before he reaches the âge of majority, or it may be, as suggested 
by the District Judge, impracticable to make leases for the short pe- 
riod of minority only. 

The Suprême Court of Arkansas which, by reason of the fact that 
231 F.— 54 
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the laws of that state governed many of the rights of citizens of the In- 
dian Territory before statehood, in the case of Beauchamp v. Bertig, 
90 Ark. 350, 370, 371, 119 S. W. 75, 23 L. R, A. (N. S.) 659, had occa- 
sion to give considération to the questions involved in this suit, em- 
ployed the f ollovving language : 

"Our statute empowers tlie probate court, upon beiiig satisfled tliat it wonkt 
be for the best liiterest of the estate of a ininor, to make an order autborizlng 
the guarciian to ront the lancls of sueh niinor publicly or privately, as in his 
judgment shall be best for the Interest of his ward, subject to the approval of 
t.lie probate court, or the judge tliereof in vacation. Sections 3789, 37f)0, Kir- 
by's Digest. It also gives the probate court power to sell or lease for pur- 
poses of reinvestment or putting proceeds on interest. Section 3801, Kirby's 
Digest. * * * ijiider the coinmon law, or statutes slmply declaratory there- 
of, leases made by tlie guardian to extend beyond the terin of the guardiansUip 
are voidable [citing cases]. * « * But tlie supren:e lawmaking power in 
our State bas by the above statutes invested the probate court with power to 
sell and lease the lands of infants. ïhe raatter is left in the judgment of the 
probate court, and there are no limitations prescribed for tlie term of lease. 
and we are of the opinion, from the above and cognate provisions of chapter 
76, Kirby's Digest, that none vvere intended. The best interest of tlie estat<> 
of the mlnor is the prime and only considération, aud that seems to be the only 
llmit to his discrétion within the statutory provisions. Coniplying with thèse, 
the intention of the lawmakers was to give the probate courts plenary power in 
rhe premises. Heuce the lease made by order of the court was valld, althougb 
It was to continue beyond tlie minority of the infants." 

In the case of Huston v. Cobleigh, 29 Okl. 793, 119 Pac. 416, the 
Suprême Court of Oklahoma had before it the validity of an oil and 
gas mining lease executed before statehood by a guardian, and extend- 
ing beyond the minority of his ward. It was there said by Mr. Justice 
Williams, in delivering the opinion of the court: 

"It is contended by counsel for plaintift's in error that said court [the l'mted 
States court] was sitting in the exercise of probate jurisdietion only. If so, 
certain acts as coiitalned iu Manstield's Digest of the Statutes of Arkansas 
(1884), apply. Such statutes then iu force in tlie Indian Territory are as fol- 
lows: Mansfleld's Digest, section 3502 (section 230S, Ind. Ter. Stat. 1890). 
empowered the Uiiited States Courts in the Indian Territory, sitting as pro- 
bate courts, to authorize the guardian to lease the lands of a minor according 
to the best interests of the ward, subject to the ajiproval of the court ; and 
.sections 3509, 3510, and 3511, Manstield's Digest, * * * authorize the ])ro- 
bate court to sell and lease i:or purposes of reinvestment or putting proceeds 
«n interest." 

The court then cites, with approval, the case of Beauchamp v. Ber- 
tig, supra, reviews certain sections of Kirby's Digest, finds the same to 
be identical with the sections of Manstield's Digest in force in the 
Indian Territory, and then says : 

"The statutes in force in the Indian Territory were fuUy as coniprehensive 
in empowering the guardian, with the permission of the court, to exécute a 
lease to extend beyond the minority ot the minor, as those of Arkansas at 
the time of the delivery of the opinion in Beauchamp v. Bertig, supra, wbich 
was on April 26, 1909." 

In Cowles v. Lee, 35 Okl. 159, 128 Pac. 688, the same question 
which was involved in Huston v. Cobleigh was again before the Su- 
prême Court of Oklahoma, and that court then held that under the Ar- 
k-ansas statutes the United States courts, sitting as courts of probate, 
had power to approve oil and gas mining leases extending beyond the 
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minoirity of a ward. See, also, Cabin Valley Mining Co. v. Mary Hall 
(0kl.) 155 Pac. 570, just decided by Suprême Court of Oklahoma, 
opinion handed down February 15, 1916. 

We think the language and necessary intendment of the provisions 
of the Constitution and statutes of Oklahoma, taken singly or ail 
together, make it clear that a guardian's lease, made with the approval 
of the county court, demising oil and gas land of his ward for a term 
extending beyond his minority, and even "so long thereafter as oil 
or gas is found on said premises in paying quantities," is valid; and 
this conclusion appears to be the view of the Suprême Courts of the 
States of Arkansas and Oklahoma, as disclosed, in effect, by their 
décisions supra. 

The judgment of the District Court is affirmed. 



PENXSYLVANIA CO. v. FAXGER et al. 
(Circuit Court of Appeals, Sixth Circuit. April 10, 1916.) 

No. 2680. 

1. Appeal anp Erkob ©=966(1) — Conïinuaxce <s=a7—REviE\v— Discrétion Op 

Court. 

The ruHng of tlie trial court on an application for a continuance is a 
matter of discrétion, not subject to revlew unless it clearly appears that 
the discrétion lias been abused. 

[Ed. Note. — For other cases, see Appeal and Error. Cent. Dig. § 3837 : 
Dec. Dig. <S=»966(1) ; Continuance, Cent. Dig. §§ 17, 18 ; Dec. Dig. <g=7.] 

2. Appeal and Error ©=500(1) — Eeview— Mattees Not Appeabing of Rec- 

OED— Denial dp Continuance. 

Where the record does not show that the motion for continuance becauso 
of the absence of a witness was presented to the trial court, and other 
circumstances appearing in the record tend to show that it never was pre- 
sented or ruled upon, plaintiff in error has failed to show an abuse of 
discrétion ifl overruling the motion. 

[Ed. Note. — For other cases, see Appeal and EiTor, Cent. Dig. § 22.9,5 ; 
Dec. Dig. "S^SOOd).] 

3. Trial iS=>29(l) — Continuance— Préjudice or «Tuet. 

Where, in the trial of a Personal injury case, a juror was withdrawu 
ând the case ad.iourned because on that day plaintiff was menstruating, 
so that defendant's physician could not examine her as lier couusel had 
agreed, a remark of the judge to the jury that, owing to the condition of 
the plaintiff the case would be continued, did not prevent the securlug of 
an impartial jury from the same panel, so as to show an abuse of discré- 
tion in denying a continuance for the term, where none of the jurors was 
questioned as to having heard the remark, since it would be ordlnarily 
understood by them as not refemng to plalntiffi's Injuries. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 80, 508 ; Dec. Dig. 
<©=»29(1).] 

4. Appeal and Error <©=3l046(5) — Harmless Errok— Remark or Trial Judge. 

Even If that remark was understood by the jury as ref errlng to plaiutlCf's 
injuries, it could not hâve caused the jury to reach an erroneous conclusion 
as to her injuries as disclosed by the évidence, under a charge which clear- 
ly left the jury to détermine as questions of fact the nature and extent 
of the injuries. 

[Éd. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4134 ; 
Dec. Dig. ®=>1046(5).] 

Ê=For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests& Indexes 



852 231 FEDERAL REPORTER 

5. Appeal akd Errob i©=52(>'.(1) — Presenting Questions in Loweb Court— 

I.\STKU€TIOKS— EXCEPTI0>'S AND KeqUEST. 

An iissi.iniinent of error t,o a portion of tlae eliïu'gp eannot be sustained. 
whore iio exci'iition was taken to the cliarse on that frrouud, no modillca- 
tion of it was su^gested, and no Instructions on Ibe subject requested. 

[Ed. Noto. — For other cases, sec Appeal and Error, Cent. Dig. § 1516 ; 
Bec. Dis. <2=>2(i:î(l).J 

In Error to the District Court of the United States for the Northern 
District of the Eastern Division of Ohio ; Wilham L. Day, Judge. 

Action by Kathryne Fanger, by hcr next friend, Margaret Fanger, 
against the Pennsylvania Company. Judgment for the plaintiff, and 
défendant brings error. Affirmed. 

Squire, Sandcrs & Dempsey, of Clevehmd, Ohio (Thos. M. Kirby 
and W, C. Boyle, l)oth of Cleveland, Ohio, of counsel), for plaintifif in 
error. 

Anderson & Lamb, of Youngstown, ()hio (D. F. Anderson, of 
Youngstown, Ohio, of counsel), for défendant in error. 

lîefore KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

SANFORD, District Judge. This is an action at law brought by 
Kathryne Fanger, a citizen and résident of Ohio, by next friend, 
again^ the Pennsylvania Company, a Pennsylvania corporation, to 
recover damages for alleged personal injuries received by the plaintiff 
in a collision while a passenger on defendant's train. The trial re- 
sulted in a verdict and judgment in favor of the plaintiff; and the de- 
fendant has brought this writ of error. 

The chief contention in behalf of the plaintiff in error is that there 
was an abuse of discrétion on the part of the trial judge in denying it 
a continuance. The facts in référence to this matter, which appear 
only imperfectly in the record, are, so far as they may bé definitely de- 
termined, thèse : 

On the day when the case was regularly called for trial and after 
a jury had been impanelled, the défendant, pursuant, as appear.s froni 
an affidavit filed in support of the defendant's motion for a new trial, 
to a previous consent given by the plaintiff's attorney, requested that 
its physician, Dr. J. F. Hobson, who was présent in the court, be grant- 
ed an opportunity to make a physical examination of the plaintiff* ; but 
it appearing that the plaintiff was then menstruating and not in such 
condition as to permit a physical examination, this request was refused 
by the plaintiff's counsel. Thereupon, on motion of the defendant's 
counsel, a juror was withdrawn and the case continued; the trial judge 
stating to the jury at the time that owing to the condition of the plain- 
tiff the case would be continued as a physical examination could not 
be made. No entry appears of record as to this continuance ; but 
apparently, as appears from the mémorandum handed down by the 
trial judge on the motion for new trial, in which it is also referred to 
as "an adjournment of the first partial trial," the case was not con- 
tinued until the next term, but the trial was merely postponed to a 

@=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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later date in the same term. It is also alleged in the foregoing affidavit 
that at the time this continuance was had, it was "made known that Dr. 
Hobson was leaving that day for Europe" ; but it is not specifîcally 
averred that this was brought to the attention of the trial judge. 

Thereafter, on the same day, for a cause not appearing in the rec- 
ord, the trial judge reinstated the case, and set it for trial on the fol- 
lowing day. It is alleged in the foregoing affidavit that this reinstate- 
ment was made over the defendant's objection, but there is no entry 
of record in référence to this matter. 

On the following day the défendant filed a motion for continuance 
supported by the affidavit of its counsel. This affidavit set forth, 
among other grounds for a continuance : 

That Dr. Hobson, the regularly employed surgeon for the défendant, 
had, as such, been acting as consultant in the préparation of the dé- 
fense in the case; that his testiniony was material to the défense, 
and without it the défendant would be unable to properly présent 
its défense; that upon the calling of the case the day before he was 
présent in court, and upon the case being continued had left for New 
York and was then absent from the jurisdiction of the court; 

That it would be impossible to obtain a jury from the panel which 
could impartially and fairly try the case, for the reason that the jurors 
called the day before to try the case were informed by the court that 
the physical condition of the plaintiff woukl not permit of a physical 
examination, from which they might infer that such physical condition 
was one due to injury, rather than to natural causes, and that it was 
probable that ail the jurors upon the panel had heard thèse transactions 
in the case the day before; and 

That upon the continuance of the case, ail the defendant's witnesses 
living at Fort Wayne, Indiana, and westward, had been advised that 
their présence would not be necessary, and it was, upon the short no- 
tice between the continuance and reinstatement, impossible to obtain 
thèse witnesses, without whose testimony it would be impossible to 
successfully présent the défense. 

While this motion and supporting affidavit were filed in the case 
there is nothing in the record affirmatively showing that either this 
motion or supporting affidavit were ever brought to the attention of the 
trial judge or acted on by him ; there being no entry of record in regard 
thereto and no référence thereto in the bill of exceptions. And, on the 
other hand, the bill of exceptions shows that after the case had been 
again set for trial and a new jury impanelled on the second day, the 
défendant, by its counsel, entered an objection on behalf of the défend- 
ant to going into the trial, based upon one ground only, namely, the 
alleged impossibility of getting a fair and unprejudiced jury from the 
panel by reason of the remark made by the trial judge on the precediag 
day in référence to the plaintiff's physical condition. This spécifie 
objection was overruled by the court, and exception reserved by the 
défendant. 

It furthermore appears from affidavits submitted in support of the 
defendant's motion for new trial that Dr. Hobson did in fact leave the 
city on the first day ; that it was impossible for the défendant to hâve 
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obtained his testîmony on the trial ; and that he would hâve been an 
important witness for the défendant as a médical expert, in connection 
with the character of the plaintiiï's injuries; but it is not disclosed 
that he had himself any personal knowledge as to the plaintifï's con- 
dition. Furthermore, while other physicians were examined by the 
défendant as médical experts on the trial, the affidavit of defendant's 
counsel filed in support of the motion for new trial states that thèse 
other physicians were not sufficiently advised and peculiarly qualified 
to give évidence in a case of the character in issue. It does not appear, 
however, that any witness living at Fort Wayne, or westward, whose 
testimpny was material to the défendant, was not in fact présent at 
the trial ; the bill of exceptions showing, on the contrary, that several 
witnesses were in fact examined at the trial and testified for the de- 
fendant who lived at Fort Wayne, including varions members of the 
train crew, and one passenger. 

J1, 2] It is well settled that the action of a trial court upon an ap- 
plication for a continuance, is purely a matter of discrétion, which is 
not subject to review unless it clearly appears that this discrétion bas 
been abused. Isaac v. United States, 159 U. S. 487, 489, 16 Sup. Ct. 
51, 40 L. Ed. 229, and cases cited. Assuming, however, for présent 
purposes, that if the defendant's motion for a continuance and its sup- 
porting affidavit had been brought to the attention of the trial judge, 
there woùld, in view of the facts set forth in the affidavit, especially 
in référence to the departure on the preceding day of Dr. Hobson, the 
Consulting physician âssisting the attorney in the défense of the case, 
hâve been an abuse of judicial discrétion in reassigning the case and 
setting it for trial after his departure, without référence to the other 
witnesses who had been released by the défendant, it is clear that we 
cannot assume such abuse of discrétion on the part of the trial judge, 
but can only find it to exist upon plain and satisfactory évidence that 
the motion and affidavit in question were in fact called to his attention 
and ruled on adversely by him. 

After careful considération of the entire record, however, we think 
it is not shown that this motion and affidavit were in fact brought to 
the attention of the trial judge or acted on by him. We reach this 
conclusion for several reasons : Ist, the improbability that the trial 
judge vvould bave overruled this motion, with this supporting affidavit, 
if it had been brought to his attention ; 2nd, the fact that it nowhere 
appears by any entry of record, récital in the bill of exceptions, or 
otherwise, that it was in fact brought to his attention and acted on 
by him; 3rd, the fact that the application for continuance made in 
open court, as shown by the bill of exceptions, did not refer either to 
this motion or the supporting affidavit, but was based solely upon orie 
ground alone, namely, the remark made by the trial judge as to the 
physical condition of the plaintiiï ; 4th, the fact that although the de- 
fendant's motion for new trial set forth eight spécifie grounds, it con- 
tained no référence to the overruling of a motion for continuance ; 5th, 
that while in an affidavit of the defendant's attorney filed several 
months later and evidently intended as a supplemental statement of 
the grounds for a new trial, it was insisted that it was an abuse of dis- 
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cretion upon the part of the trial judge to force the défendant to trial 
when the testimony of Dr. Hobson was unavailable, it was not even 
alleged in this affidavit that any application for continuance had in 
fact been made to the trial judge upon this ground; and, 6th, the fact 
that in the mémorandum handed down by the trial judge in overruling 
the motion for new trial no référence is made to any application for a 
continuance as having been made to him upon this ground. 

We therefore conclude that as this motion and supporting affidavit 
do not appear to hâve been called to the attention of the trial judge or 
overruled by him, no abuse of discrétion is shown in this behalf . 

[3-5| We are furthermore of opinion that there was no abuse of 
discrétion on the part of the trial judge in overruling the defendant's 
application for continuance as made in open court, on account of the 
remark that had been made by the trial judge on the preceding day as 
to the physical condition of the plaintiff. It is stated in the mémoran- 
dum of the trial judge that the jury impanelled on the second day was 
an entirely new one. And while some of them may hâve been in the 
court room on the previous day when this remark was made to the 
first jury, this does not speciiically appear; the défendant at the time 
the second jury was impanelled not having questioned any of the jurors 
as to this matter or made any effort to show either at that time or 
later on the motion for new trial that any of them had in fact heard the 
remark in question. Furthermore, we do not think that the remark in 
(jnestion naturally bore the construction sought to be placed upon it by 
the défendant, and think it more reasonable to believe that if any of 
the jurors placed upon the second jury had incidentally heard this 
remark the day before in connection with the transactions in the court 
room they would hâve correctly understood it as referring, in the light 
of ail that had happened, merely to the physical condition of the plain- 
tiff due to her menstruation. And even if they had not so understood 
it, still, in view of the fact that on the trial testimony was given by 
physicians as to the physical injuries of the plaintiff, and she herself 
testified and was seen and heard by the jury, we cannot assume that 
such an incidental remark, even if heard and misconstrued, Would 
hâve caused the jury to hâve reached an erroneous conclusion as to 
the physical injuries of the plaintiff, as disclosed by the évidence, under 
a charge which clearly left them to détermine as questions of fact the 
nature and extent of her injuries. 

We therefore conclude that there was no abuse of discrétion in over- 
ruling the application for continuance based upon this ground ; and 
that it cannot be assumed, and certainly is not shown, that any préju- 
dice resulted to the défendant therefrom_. 

The défendant lias also assigned error as to a portion of the charge 
to the jury, which, it is insisted, is in conflict with the rule which, it is 
urged, was recently laid down in Sweeney v. Erving, 228 U. S. 233, 33 
Sup. Ct. 416, 57 h. Ed. 815, Ann. Cas. 1914D, 905, in référence to the 
burden of proof in cases of injuries to railway passengers. However, 
at the trial no exception whatever was taken to the charge on this 
ground, no modification of it suggested and no other instructions upon 
tlie subject requested; hence, this assignment of error cannot now be 
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considered. Pacific Express Co. v. Malin, 132 U. S. 531, 536, 10 Sup. 
Ct. 166, 33 L. Ed. 450; St. Louis Railroad v. Shepherd, 240 U. S. 240, 

36 Sup. Ct. 274, 60 L. Ed. (Feb. 21, 1916) ; Wabash Screen Co. v. 

Lewis (6th Cir.) 184 Fed. 260, 261, 106 C. C. A. 402. 

The défendant does not now rely upon an}' of the other grounds of 
error originally assigned. The jiidgment below wiil hence be affirmed, 
with costs. 



KINSlCll V. tlNITl.D STATi:S. 

(Circuit Court of Appeals, Eiglitli Circuit. March 29, 1016.) 

No. 4502. 

1. Criminal Law <S=3ll6i)(5) — IIarmless Error — Admission of Evidence — 

Cure by Strikix(j Out. 

Error in artiiiitting évidence, whieli vvas uat Kijecially prejudicial, was 
cured by strll<liig tbe testiiaoïiy from tlie record before the wltness left 
the stand. 

lEd. Note.- — For other cases, see Criniinal Law, Cent. Dig. § îilll ; Dec. 
Dig. ©=1160(5).] 

2. CRlMINAIi L-AW <@:::3600(1) — EVIDENCE — MOTION TO StRIKE. 

Wliere a wltness, in reply to a Quesllon whether lie knew wlio pald tlie 
proseeuting wltness' fare, answered tliat défendant dld, wlilcli test!moii.\' 
dei'ondant inoved to strilie, as not responsive to the question, and no 
foundation being laid for it by showlng his meaus of knowledge, and tlie 
court overruled tlie motion, wltli tlie statenient that the défense could 
test it on cross-examinatlou, but the cross-exami nation dld not show that 
lie dld not hâve the Ifnowled.ae, and tlie motion to strike was not renewed 
at tlie end of the cross-exaniinatlon, tliere was no error. 

[Ed. Note. — For other cases, see Criniinal I.aw. Cent. Dig. § IKiO ; Dec. 
Dig. <S»606(1).] 

3. WlTNESSES <®:=J.",01 EXAMINATION CliOSS-ExAMINATION IMPEACUINC; 

WlTKESSES. 

A witnesvS who testifled to contra dictory statenients made by the pros- 
eeuting witness can he cross-examlned as to wliether lie communicated 
such statenients to défendant, and as to wiiat he communicated. 

|Ed. Note.— For other cases, see Witnesses, Cent. Dig. § 1248; Dec. Dig. 
®=>.-ï91.] 

4. Criminal Law <S=:5ll70%(G) — 1Iarmle.ss Ereor — Admission of, Evidence- 

Cure BY I.XSTKUCTION. 

Error in perniittlng Improper cross-exaniinatlon of an Impeachlng wlt- 
ness was cured by a charge that it was incouipetent, except as to testl- 
mouy that the eontradictory statenients were communicated to défend- 
ant, that it was strlcken from the record, and that the jurj' were admou- 
ished not to conslder it. 

fl-^d. Note. — For other cases, see Crlminal Law, Cent. Dig. § 3134; Dec. 
Dig. <®:=5ll70i/2(6).] 

5. Criminal Law <©=371(9) — Evidence — Commission of Other Offenses — 

Intent. 

In a prosecutlon for vlolatlng the Whlte Slave Act (Aet June 2.5, 1910, 
c. 3!>5, 36 Stat. 825 [Comp.. St. 1013, §«' 8S12-.SS19]), where the défense 
contended that there was no évidence that défendant furnlshed the traus- 
portatloii with the Intention that the prose<;utlng witness should engage 
In prostitution, it was not error to permit the governnieut to show that 

(S=3For other cases see saine topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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défendant had brought other women Into the state for the purpose ot 
prostitution. 

[Ed. Note. — For other cases, see CJrimlnal Law, Cent. Vlg. §| 830, 831 ; 
Dea Dlg. <3=5»371(9).] 
Q. Ceiminal Law ®=p116S(2)— Review— Disceetion or Court— Ordee of 
Peoop — Rebuttal. 

Error by the trial court In holding compétent évidence admissible as 
rebuttal, but not In chief, Is not réversible, since the order oî the évi- 
dence Is wholly vs-lthin the trial eourt's discrétion. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3124, 
3124%, 3129-3136 ; Dec. Dig. <S=>1168(2).] 
■J. Criminal Law ®=>1168(2)— Haemless EIebob— Rebuttal Evidence- 
Cube. 

Brror, If any, in admltting évidence compétent in chief as rebuttal was 
cured by i)ermitting défendant in surrebuttal to Introduce évidence as 
fully aslf the government's case in chief had just closed. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §5 3124, 
3124y2, 3129-3136 ; Dec. Dig. <S=>1168(2).] 

8. Criminal Law <®=3ll78 — Appeal — Bbief — SPEcincATioN or Errors. 

Under Circuit Court of Appeals Rules for the Eighth Circuit, rule 24 
(188 Fed. xvi, 109 C. O. A. xvi), requiring counsel for plalntiff in error 
to file brlefs containing, among other thinga, a spécification of the errors 
relied on, which shall state speciflcally the errors to be argued, and a 
brief argument, with référence to the pages of the record, and provld- 
Ing that errors not specified accordlng to the rule will be disregarded, 
but that the court may, at its option, notice a plaln error not assigned 
or specified, the court will not consider all^ed errors in permitting ac- 
cused as a witness to be cross-examlned beyond the scope of hls examina- 
tion in chief, where there was no spécification of errors In the brief for 
acoused. and no référence to the pages of the record on which the testi- 
mony can be found, and wliere the évidence leaves no room for doubt 
as to defendant's guilt. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 3011-3013 ; 
Dec. Dig. <S=>1178.] 

In Error to the District Court of the United States for the District 
of South Dakota; James D. Elliott, Judge. 

Wilham C. Kinser was convicted of violating the Mann White Slave 
Act, and he brings error. Affirmed. 

Edward E. Wagner, of Sioux Falls, S. D. (John E. Tipton, of 
Geddes, S. D., and Gamble, Wagner & Danforth, of Sioux Falls, S. D., 
on the brief), for plaintiff in error. 

Robert P. Stewart, U. S. Atty., of Deadwood, S. D. (Edmund W. 
Fiske and George Philip, Asst. U. S. Attys., both of Sioux Falls, S. 
D., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and REED. District 
Judge. 

SMITH, Circuit Judge. The défendant, William C. Kinser, was 
indicted under White Slave Act June 25, 1910, c. 395, 36 Stat. 825 
(Comp. St. 1913, §§ 8812-8819). The indictment was in four counts. 
The défendant was tried and convicted on the second count, and ac- 
quitted upon the others, and, having been sentenced on the second 
count, brings error. 

4=3For other cases see same toplc & KBT-NXJHBER In ail Ker-Numbered Digeata £ Indexes 
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Count 2 of the indictment chargée! that the défendant — 

"dld knowingly, willfully, and feloniously cause to be tvansported In înter- 
state commerce from Sioux City, in the state of lowa, to and into Geddps, 
in the state of South DaUota, uron and over the route of the Chicago, Mil- 
waukee & St. Paul Rallway Company, a corporation, then and there heing a 
common carrier, operating a Une of railway as snch and eugaged in inter- 
state commerce between the said Sioux City, in tlie state of lowa, and the 
■said Geddes, in the state of South Daltota, one certain woman, to wit, 
Frances Wilmott, with the intent and purpose then and there on the part of 
him, the said William C. Kinser, to induce, entice, and compel lier, the said 
Frances Wilmott, at said Geddes, in the state of South Baliota, to become a 
prostltute and to give herself up to debauchery and to engage in other im- 
moral practices." 

Without référence for the présent to whether ail of the évidence 
was admissible, it showed that the défendant was conducting a hotef 
at Geddes, S. D., knovvn as the Padley Hôtel. The latter part of 
July, 1914, he either wrote or telephoned to the Fritz Stavrum Em- 
ployment Agency at Sioux City to send. him a cook and chambermaid. 
The agency sent both employés, the chambermaid being Mrs. Frances 
Wilmott. An employé of the employment agency bought a ticket 
for Mrs. Wilmott from Sioux City, lowa, to Geddes, S. D., over 
the line of the Chicago, Milwaukee & St. Paul Railway, and she trav- 
eled on that ticket to Geddes. After lier arrivai in Geddes the défend- 
ant refunded the ex])ense of her ticket to the employment agency. She 
testified that about 11 o'clock in the forenoon of her second day at 
Geddes Mr. Kinser came to her in room No. 11 and .said: 

" 'T hâve a couple of live wires down stairs, if you think you can haudle 
them.' I said, 'I don't (piite catch your meaning.' He said, 'You can see by 
tlie bote) that 1 am not doing business enough hère to pay you wages;' he 
says to nie, 'If you want extra nioney, you will hâve to get your money from 
the nien ;' and he went on and told me the prlce that I was to charge, pro- 
viding that I did. and be said it would be $2 a trick for a single trick or $-5 
for the wbole night. He said to keep the money up to $6 a week for myself ; 
the honse was to get a dollar ont of every trick I tunied, but I was to keep 
the dollar until I bad taken in my .$6. He said he himself would send up 
mcn to my rooui. the ones he wanted in particular — traveling men. After this 
f^tatement by Mr. Kinser about 1 o'clock that day nien came to my room and 
I had intercourse wltli them. I had no funds of my own. I was there just 
five weeks, and the same practiee was engaged in, not very often. I got 
money and left there. Thèse men paid me according to the priées fiixed by 
Mr. Kinser. Mr. Kinser did not pay me any wages for services rendered for 
him for the five wcseks as chambermaid. The défendant said, if I was in fear 
that I was going to get into trouble, to tell him, and he would help me ont.'* 

[1] The first assignment of error is with référence to the admission 
of certain évidence by the witness Ola Meyers, but just before she 
left the stand the court struck ail her testimony from the record, 
except the statement that she received a check and its identification 
and turned it over to Mr. Stavrum. Her évidence was not specially 
prejudicial, and this order striking it out was sufficient in any event 
to cure any error that had been made in admitting it. 

[2] The second assignment is that Fritz Stavrum was asked: 

"Q. And do you remember, after she went, as to who paid her fare, if you 
know?" 
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To which lie replied : 

"A. Mr. W. C. Kinser paid lier fare." 

Défendant moves to strike out this answer as not responsive to this 
question, no foundation being laid for it, the means of knowledge is 
not shown. 

'The Court: I thing Le may answer. You can test Mm with cross-ex- 
aniination." 

Upon its face the question propounded to this witness was not sub- 
ject to the objection made, and no cross-examination of him revealed 
otherwise, and no motion of a similar character was made at the end 
of the cross-examination. 

[3,4] Charles W. Bundy was called by the défendant to impeach 
Frances Wilmott. He testified to a conversation with her and was 
ihen interrogated on cross-examination whether he had communi- 
cated this conversation to Kinser and just what had been so com- 
municated. Permitting this cross-examination is assigned as error in 
the twenty-second assigriment. We see no objection to the line of 
cross-examination, but at its conclusion the court, upon its own 
motion, instructed the jury that the testimony was incompétent, except 
that he did communicate the conversation with the girl to Kinser, 
and stated that any further answers were entirely incompétent to the 
development of the testimony, 

"And your attention is called to the fact that soinethlng was mentioned In 
that conversation with référence to pulling the house. AU of that is strickeu 
from the record, and you are admonlshed not to consider it, and to exclude it 
entirely from the considération of this witness' testimony." 

This certainly cured the error, if any, in the admission of the évi- 
dence. 

[5] The government in chief called Esther King, who was sent by 
the Fritz Stavrum Employment Agency from Sioux City to the Pad- 
ley Hôtel at Geddes to act as a waiter, and sought to show by her 
that shortly after her arrivai she was instructed substantially as 
Mrs. Wilmott claimed she was, but the court sustained an objec- 
tion. At the close of the government's case in chief the défendant 
filed a motion for a directed verdict for the following, among other, 
grounds : 

"4. There is no évidence in tliis case that the défendant procured or fur- 
nished transportation for said Frances Wilmott to go in Interstate commerce 
from Sioux City, lowa, to Geddes, S. D., with the intention that she should 
•engage in prostitution or other immoral practices." 

This motion was overruled. The court allowed Esther King in 
rebuttal to testify to the matter sought to be elicited in chief, that 
she yielded to the defendant's solicitations and acted as a prostitute 
at the hôtel. Darlene Dayoe was also called and testified to a similar 
expérience. Bertha Townsend was called and testified that she was 
employed at defendant's hôtel, and he made the same proposition to 
her testified to by Mrs. Wilmott, Miss King, and Miss Dayoe, and 
she declined to accède to his wishes, and went up to her room that 
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evening, and found her clothes had been moved out of her room and 
into the room of a traveling man, and she took them and left the 
hôtel. 

Without référence to whether the évidence was properly rebuttal 
or not, it was clearly admissible in chief, especially in view of defend- 
ant's contention that there was no évidence that his intention was 
that Mrs. Wilmott "should engage in prostitution or other immoral 
practices." The admissibility of évidence of other transactions show- 
ing intent bas been f ullv considered by this court. Withaup v. United 
States, 127 Fed. 530, 62 C. C. A. 328; Oison v. United States, 133 
Fed. 849, 67 C. C. A. 21 ; Exchange Bank et al. v. Moss, 149 Fed. 340. 
79 C. C. A. 278; Thomas v. United States, 156 Fed. 897, 84 C. C. A. 
477, 17 L. R. A. (N. S.) 720; Schultz v. United States, 200 Fed. 234. 
118 C. C. A. 420. In view of thèse authorities it seems entirely a work 
of supererogation to cite those from elsewhere. Nor do we fmd any- 
thing in People v. Molineux, 168 N. Y. 264, 61 N. E. 286, 62 L- R. À. 
193, in conflict with our préviens rulings. In that case it is said: 

"(îenerally spesikiiis, évidence of other criiuesi is compétent to iirove tlie 
speciiic crime ciiai-ged wlien it tends to estal>lisli: * * * (2) intent; 
* * * (4) a common scheme or plan emliracing the coiuniission of two or 
uxn'e crimes so related to eacli other tliat proof of one tends to establish tlie 
others." 

I B, 7] It is the settled law that the détermination of the order of the 
évidence is in the discrétion of the trial court, and even if the court 
erred in holding this évidence was admissible in rebuttal, rather than 
in chief, it was a matter wholly within its discrétion, and no 
exception to it is of any validity; but after the government had 
closed in rebuttal, when the first witness was called in surrebuttal, the 
court said: 

"I tliinlî the record may show, at tlie close of the testimony of the plaintifî' 
in rebuttal, that counsel for the défendant are inforined that — to the end the 
answer to the testimony of tlie vvitnesses, King, I)ayoe, Wilmott, and Town- 
send may he with continuity, if they désire, the case is fully open for the 
iuiswei' of the défendant, as fully as if the plaintifî' liad ,1«st closed his origi- 
nal case, without regard to what bus been offlered. I tliink counsel under- 
stands what I jnean." 

Even if there was error committed in admitting the évidence of the 
witnesses King, Dayoe, and Townsend in rebuttal, rather than in chief, 
the opportunity given the défendant by the court was ample to rectify 
any error whicli may hâve been made. 

[8] By numerous assignments of error the défendant contends that 
the court erred in permitting a cross-examination of the défendant 
beyond the limitations of the examination in chief. Rule 24 of this 
court (188 Fed. xvi, 109 C. C. A. xvi) provides: 

"Briefs. 

"1. Tlie counsel for the plaintiff in error * * * sliall file with the tlerk 
of tliisi coui't, at least forty dn,ys liefore the case is called for argument, 
twenty copies of a printed hrlef, one of wlilch sliall, on application, he fur- 
nished to eacli of the counsel eiigaf^ed upon the opposite slde. 

"2. Tliis brief shall * * * contain, in order hère stated: * * • 
Second. A spécification of the errors relied upon, wliieh in cases brought up 
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by wrlt of error, shall set out separately and partieularly each error asserted 
and Intended to lie urged. * * * Thlrd. A Lrief of the argument, ex- 
hibiting a clear stateraent of the points of law or fact to be discussed, with a 
référence to the pages of the record. * » * 

"4. * * * Errors not specifled according to this rule will be dlsre- 
garded ; but the court at its option, may notice a plain error not asslgned or 
specifled." 

No spécification of errors appears at ail in the brief for the plaintiff 
in error, and there is no référence at ail to the pages of the record 
where the alleged error,s can be fonnd. This alone is sufficient to 
warrant the affirmance of this case on thèse points. City of Lincoln 
V. Sun Vapor Street Light Co. of Canton, 59 Fed. 756, 8 C. C. A. 253 ; 
Orr & Lindsley Shoe Co. et al. v. Needles et al, 67 Fed. 990, 994, 
15 C. C. A. 142, 147; Chicago Great Western Ry. Co. v. Egan, 159 
Fed. 40, 46, 86 C. C. A. 230: Northwestern Steam Boiler & Mfg. Co. 
V. Great Lakes Engineering Works, 181 Fed. 38, 44, 104 C. C. A. 52 : 
Illinois Central R. Co. v. Nelson, 212 Fed. 69, 75, 128 C. C. A. 525, 
531; Whitfield v. Kravvza, 214 Fed. 83, 130 C. C. A. 523; Colorado 
Yule Marble Co. v. Collins, 230 Fed. 78, C. C. A. . 

Ail the évidence has been carefully read, examined, and digested, 
and leaves no room for doubt as to the defendant's guilt. It has been 
said : 

"TJnder sueh circunistnnces only soine glaring and obviously harmfui error 
would justify a reversai." Myer.s v. United States (Circuit Court of Appeals. 
2d Circuit) 22,'î Fed. 910, 926, l.'iO C. C. A. Sd'.), 400. 

See Rev. St. §§ 1011, 1025 (Comp. St. 1913, §§ 1672, 1691). 

There has existed in this court ever since Résurrection Gold Min. 
Co. V. Fortune Gold Min. Co., 129 Fed. 668, 64 C. C. A. 180, and Balliet 
V. United States, 129 Fed, 689, f)4 C. C. A. 201, a différence of opinion 
between the judges of this court as to the latitude to be allowed on 
cross-examination and what constitutes a réversible abuse of discré- 
tion on the part of the trial court in permitting a cross-examination 
beyond the scope of the examination in chief. That différence still 
exists among the judges to whom this case was submitted, and we 
are thus unwilling to exercise the option to consider thèse questions, 
where they hâve not been raised as required by our rules. Sonie 
other questions are sought to be raised, but they are either wholly 
without merit or covered by the point just considered. 

The case is affirmed. 



MASON & HAXfïER CO. v. SIIAIÎON. 

(Circuit Court ot Appeals, Second Circuit. Mareh 14, 191C.) 

No. 171. 

1. Evidence ©=o;i89— I'aroj. J'^vidence— Cokporate Recoiujs— "Pui.\cipai. Of- 
fice." 

T'nder General Corporation La^^■ X. Y. (Consol. Laws, c. 2.3) § .3, subrt. 9. 
delining the terni "office"' of the corporation as its principal office witliin a 
State, or principal place of business within the state If It has no principal 

»■ -~~ 

©::=For other cases see saine tcpic & KEY-NlJMliEU in ail Key-Numbered Digests & Indexes 
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office tlierein, tlie "principal office" of a forelga coi-poratlon, where a notice 
of clalm for injuries to an employé may be served under New York Employ- 
ers' Llability Act (Consol. Laws N. Y. e. 31, §§ 200-204), is not synonymous 
with its i>rinclpal place of business, whlch It is required by tUe New York 
General Corporation Law to designate in the certiflcate flled wlth the sec- 
retary of state, and paroi évidence is admissible to show that its principal 
office Is at a place différent from its designated principal place of business. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1718; Dec. Big. 
®=>389. 

For otber définitions, see Words and Phrases, First and Second Séries, 
Principal Office.] 

2. Masteb and Servant <S=>276(1)—- Ix,jueies to Skbvanï— Notice of Claim— 
sufficiency of evidence— place of setivice. 

In an action for personal lnj\u'ies under tUe New York Employers' Lla- 
bility Act, évidence held sufflcient to warrant the jury in flnding that the 
office of the corporate employer, where the notice of claim required by that 
act was served, wus its principal office. 

[Ed. Note. — For otlier cases, see Jlaster and Servant, Cent. Dig. §§ 950, 
S).j4 ; Dec. Dis. ®=2T(3(1).] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action for personal injuries by Michael Sliaron against the Mason 
& Hanger Company. Judgment for plaintifï, and défendant brings 
crror. Affirmed. 

See, also, 219 Fed. 526, 135 C. C. A. 276. 

Everett, Clarke & Benedict, of New York City (Herman S. Hertwig, 
(jeorge M. Clarke, and George W. Martin, ail of New York City, of 
counsel), for plaintif! in error. 

Sydney A. Syme, of Mt. Vernon, for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This action was brought under the Em- 
ployers' Liability Act of the state of New York. The complainant al- 
lèges that he was at the time of the accident employed by the défend- 
ant, a foreign corporation organized under the laws of the state of 
West Virginia — that while so employed he was engaged in working 
in a certain shaft maintained by défendant in connection with the 
work being clone by défendant in the construction of the new aqueduct 
for the city of New York; that on August 22, 1913, while working 
in the shaft he was struck by a rock which fell from the roof and 
ihrew him to the ground and crushed him ; that the injuries he 
received were caused by the négligence of défendant and the care- 
lessness of the persons intrusted by it with the superintendence of 
the work. It is also alleged that as a resuit of bis injuries his leg 
was am[>utated, his arnis fractured, and that he suffered permanent 
injuries to his head, back, spine, bips, and internai organs. The jury 
found the défendant guilty of négligence and awarded the plaintiff 
the sum of $21,500, which the trial judge later reduced to the sum of 
815,000. 

The case has previously been before this court. At that time the 
plaintifï had obtained a verdict for $5,000. We reversed the judg- 

<®:=3Por other cases see stime toplc & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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ment upon the ground that the notice o£ daim whicli the New Yori< 
act required to be served had not been served at the principal place 
o£ business of the défendant company. See 219 Fed. 526, 135 C. C. A. 
276. The case went back for a new trial and is again brought to this 
court, and the main assignment of error is now as it was then that the 
notice of claim was not served as required by the act. The provision 
of the act on this subject is set forth at length in our former opinion. 
It is unnecessary therefore to incorporate it herein. We need say 
simply that it provides that no action can be maintained until a notice 
in writing signed by the person injured or by some one in his behalf 
is given to the employer and "when the employer is a corporation, 
notice shall be served by delivering the same or by sending it by post 
addressed to the office or principal place of business of such corpora- 
tion." The act expressly déclares that the notice may be served by 
post. 

There is no dispute but that notice was served within the time fixed 
by the statute. Neither is there any question but that it was served 
in the proper manner. The question is whether it was served "at 
the principal office" of the défendant. The record in this case differs 
from the record in the former case in the évidence bearing upon this 
question. 

The trial judge left it to the jury to détermine whether the 
notice had been served at defendant's "principal office" when it 
was mailed to the Van Cortlandt Parle office and charged that there 
could be no recovery unless the Van Cortlandt Park office was defend- 
ant's "principal office" at the time of the service. The instruction of 
the court on this matter was fuU and clear, covering more than five 
printed paiges. On this question the court charged in part as f ollows : 

"What does 'principal office' mean? I should say that an ofEce that the.v 
themselves regarded as their real headquarters, and that in itself is to be de- 
termined by the things that they did there, and at any other oflîce. The com- 
parative importance of the things they dld at the two places, not the actual 
work that is being done under the contract, because a man can hâve his prin- 
cipal office downtown and hâve his work away uptown. But the office. TIm^ 
office is the place for correspondenee, It is the place for the bookkeeping. It 
is the place for the people themselves to regard as their headquarters. The 
place for the executive officer^ o£ the corporation. 

In your judgment dld thèse parties, the offlcers of the défendant, on Sep- 
tember 4, 1913, conslder, and were they in reason justlfled In considering Van 
Cortlandt Park as their real headquarters and principal office, or dld they cou- 
sider and vsreré they justifled in considering Cornwall on the Hudson as their 
principal office?" 

The verdict shows that the jury were satisfied that the Van Cortlandt 
Park office was at the time of service the principal office. 

[1] It is assigned as error that the court erred in receiving paroi 
évidence on the question of the location of defendant's principal of- 
fice. The reason for this assignment of error is based on the fact that 
the General Corporation Law of the state of New York requires a f or- 
eign corporation coming into the state to do business to file with the 
secretary of state a certificate stating where within the state the cor- 
poration is to hâve its principal place of business. As such a certifi- 
cate had been filed by the défendant, and as Cornwall on the Hudson 
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was designated therein, the daim is made that tlie statement therein 
is conclusive and cannot be contradicted by paroi évidence. The cer- 
tificate stated : 

"That tlie place within the state of New York which is to be its principal 
place of business is Cornwall on tlie Hudson, Orange couuty, New York." 

New no paroi évidence was introduced to contradict the certificate 
in the particular referred to and to show that defendant's "principal 
place of biLsiness" was not Cornwall on the Hudson. On the con- 
trary, the paroi évidence introduced was admitted to show, not where 
défendant had its "principal place of business," but to show where it 
had its "principal office." The terms "principal place of business" 
and "principal office" are by no means synonymous and are not used 
as synonymous in the New York General Corporation Law. That 
the two terms are not used as synonymous is clearly shown by the 
l)hraseolog5' of the act which states that: 

"ïlie term 'office of the corporation' menus its principal office within the 
state or |)rincipal place of business within the state */ it lias no principal of- 
fice therein." Laws of 1909, c. 2S (Consol. T.aws, c. 23) § 3, subd. 9. 

The paroi évidence was properly received ; and the question wheth- 
er the Van Cortland Park office was at the time of service the prin- 
cipal office of défendant was one of fact which was properly submitted 
to the jury. 

[2] The évidence showed that défendant had only two contracts 
within the state of New York. One of thèse was for work at Corn- 
wall on the Hudson, known as contract No. 20. The other was for 
work at Van Cortlandt Park, known as contract No. 63. At the time 
of the injury complained of the work under contract No. 20 had been 
completed and acceptcd by the city. The plaintiff was employed upon 
the work donc under contract No. 63. On August 30, 1911, the de- 
fendant addressed a letter to the "Board of Water Supply, City of 
New York," saying: 

"We hâve established our city ofiice at Van Cortlandt Park, to be used dur- 
Ing the construction of contract No. 63, and \ve respectfnlly ask that in the 
future you will kindly addres,s us at that address on ail matters pertainlng 
to tliis contract, instead of Cornwall on Hudson, N. Y., as given in our pro- 
posai." 

There was other évidence which tended to show that Van Cortlandt 
Park was, in September 1913, when the notice was given, the prin- 
cipal office of défendant within the state. One fact alone will be re- 
ferred to. A process server testified that in September, 1912, he 
went to serve certain papers on défendant at the office at Van Cortlandt 
Park and asked the defendant's président "where his principal office 
was in New York state, so that I could serve papers." "Did you 
tell him that?" the court inquired. To which the witness replied, "Yes, 
sir. That was exacdy what I told him beforehand, so that I could 
serve papers in connection with cases I may hâve against him. and he 
told me right hère, meaning Van Cortlandt Park, where we were 
standing." The witness went on to explairï more .^ecifically that what 
he asked was where the principal office of the corporation was. There 
was évidence to the effect that no such conversation took place, but 
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the jury had a right to disregard it. The jury has found specifically 
that the company's principal office was at the time of service at Van 
Cortlandt Park, and this court is satisfied that the évidence supports 
the finding. 

The défendant contends that the évidence shows that the accident 
happened without any négligence whatever on its part and that it was 
a case of pure accident. We hâve looked into the évidence with care 
and are satisfied that it vt'as sufficient to justify the submission of the 
charge of négligence to the jury. 

The défendant also contends that plaintiff was guilty of contributory 
négligence as matter of law. We do not think so. Contributory nég- 
ligence under the New York act is a défense to be pleaded and proved 
by défendant. Consolidated L,aws N. Y. c. 31, as amended by chapter 
352, Laws 1910. Défendant has pleaded it, but the question whether 
it has proved it was upon the évidence a question for the jury. The 
évidence upon the first appeal upon the question of plaintiff's con- 
tributory négligence is practically identical with the évidence on the 
présent appeal. We then declared that "the only error we discover in 
the bill of exceptions is connected with the service of the notice." It 
seemed to us then, as it seenis to us now, that there was no error in 
submitting the question of plaintiff's contributory négligence to the 
jury. 

Judgment affirmed. 



THE WILLIE'. 

THE THOMAS CONNELL. 

(Circuit Court of Appeals, Second Cli'cuit. Februêiry 15, 1916. On Pétition 
*or Eeliearing, February 25, 1916.) 

Xo. 90. 

L SiiiPPiN'G <S=>41 — Charters — Démise of Scow. 

Charters of scows In New Yorlî Harbor, wltliout motive power of tlieir 
own and subject to the orders and eontrol of the charterer.s, are treated 
as démises, even though the owner lîeeps a man aboard, called eaptain by 
courtesy. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 149-155; Dec. 
Dig. <@=>41.] 

2. Collision ®=»115 — Scows Demised to Ciiarterer — Liabilitt. 

Identical charters of scows to the same charterer, wliicli were démises, 
provided that the charterer should be responsible for any damage caused 
by the négligence of its employés in loading or unloading. One of such 
scows was injured by another belonging to another owner through nég- 
ligence of the charterer's foreman in loading. Held, that the charterer 
was liable under tlie charter, and that, although the owner of the oflfend- 
ing scow was not liable, beeause the charter was a démise, such fact did 
not prevent the scow from being held liable in rem by the owner of the 
injured vessel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 244-247; Dec. 

Dig. <S=>115.] 

©SjFor ottier oases see same topic & KKY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
2.31 F.— 55 
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On Pétition for Rehearing. 

S. Admiralty ®=>118 — Appeal — Issues. 

An appeal in acUniralty is a new trial, and vacates the decree below ; 
and althougli one respondent alone appeal s, It may assign error In the 
failure to hold a co-respoudent liable, and may avall itself of charges of 
fault against such co-respondent contained In the libel. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 758-775, 794 ; 
Dec. Dig. <©=118.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty by the yEtna Insurance Company and Tony Ross 
against the Borough Development Company, impleaded with the steam 
tug Willie and the scow Thomas Connell. Decree against the Bor- 
ough Development Company alone, and it appeals. Modified and 
afifirmed. 

Alexander & Ash, of New York City (Mark Ash, of New York 
City, of counsel), for appellant. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellees 
^tna Ins. Co. and Ross. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for the Thomas Connell. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The Borough Development Company is a 
corporation engagea in the business of transporting ashes and other 
refuse for the city of New York, and has a dump at the f oot of Fulton 
Street, Brooklyn, where it loads scows for that purpose. May 15, 
1913, the scow Thomas Connell was lying loaded under the dumpboard 
with the light scow Ward A outside of her. One Curran, the Borough 
Development Company's foreman, ordered the tug Willie to wind the 
scows around so as to put the Ward A under the dumpboard with the 
scow Connell outside of her. As this was being done the load on the 
Connell shifted against the starboard rail, broke it, and opened up a 
seam on the deck through which she took on water. This gave her 
an outboard list, which gradually increased, with the efifect that the 
Connell's bilge was brought with an ever-increasing pressure against 
the bottom of the light scow Ward A and a constantly increasing strain 
was put upon the lines. An effort was made to correct the list by 
trimming the cargo of the Connell, but without success, and she tore 
off several planks from the bottom of the Ward A, causing her to 
sink, and shortly after sinking herself. It is said by some of the wit- 
nesses that ail this could hâve been prevented if the captain of the 
Ward A had let the Connell's lines go. The circumstances, however, 
show that it would hâve been impossible to do this because of the 
strain on them, and that the only remedy would -hâve been to eut the 
lines. The District Judge found that when the captain was about to 
do this he was stopped by Curran, who told him that he would be ar- 
rested if he did so. 

©saFor oUier cases see same topic & KEY-NUMBEE in ail Key-Numbered Dlgests & Indexe» 
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The libelant insurance company, having paid the damages sustained 
by the Ward A, filed a hbel against the Borough Development Com- 
pany, the tug WilHe, and the scow Connell, charging each with f ault. 
The District Judge, finding no fault with the tug, dismissed the hbel 
as to her, and also as to the Connell, on the ground that her fault, if 
any, was not the proximate cause of the injury, but that the Borough 
Development Company was solely at fault, because its foreman, who 
was in charge of both scows, by his order to the captain of the scow 
Ward A, prevented the last chance of saving her. We agrée with the 
court as to the fault of the tug and the fault of the Borough Develop- 
ment Company, but we think that the scow Connell should not hâve 
been exonerated. 

[1] Charters of scows in this harbor, without motive power of their 
own and subject to the orders and control of the charterers, are treated 
as démises, even though the owner keeps a man aboard, called captain 
by courtesy. Monk v. Cornell Steamboat Co., 198 Fed. 472, 117 C. 
C. A. 232. 

[2] The charter parties of the Ward A and Connell contained the 
following clauses : 

"Second. We will furuish a captain for eaeli .scow at onr own expense, wlio 
will be under your eontrol and orders, but .you are not to be responsUile for 
the acts of the captains in the care, navigation, or movement of said scovv.s. 
and we will save j-ou harmless and défend you from any claims, actions or 
.suits arislng therefrom. 

******** 

"Fourth. You are responsible for ail repair of damage done to said .scows In 
loading or unloading, where sueh damage îk caused by the négligence of 
your employés or the imperfection of your niachinery or appliances. In case 
of damage to scows lu tow, or by another vessel, the towboat or vessel at fault 
and its owners shall alone be held responsible. You are not to be held re- 
sponsible for damage done by iee, stoi'm, lire, the éléments, the act of God, or 
causes beyond your control, or for repairs that are due to tlie ordinar.y wear 
and tear of the scows, and we will at ail times Ifeep the scows in repair and 
fit for service in which they are engagea, excepting in so far as concerns the 
repair of damage for which you are responsible." 

We see nothing in thèse provisions to prevent the owners of the 
Ward A from holding the Borough Development Company and the 
scow Connell liable for their own defaults, respectively. They must 
be construed so as to give efifect to each, if possible. The damage to 
the Ward A in this case was caused by the négligence of the Borough 
Development Company's foreman, who was in charge of both scows, 
in loading, for which the first clause in the fourth article makes it 
liable. It was also caused by another vessel, for which, literally con- 
strued, the owners of such vessel, the scow Connell, were alone to be 
held responsible. But the charter being a démise, the owners of that 
scow would not be responsible at ail, so that this second clause should 
not apply. The scow was in the sole charge of the charterer, and was 
put into and kept in the dangerous position by its foreman, and it 
would be a very unfair construction to apply the clause so as to re- 
lieve the charterer from the conséquences of its own négligence. 

So far as the libelant's claim against the scow Connell is concerned, 
it seems to us it makes no différence whether the Connell injured the 
Ward A as the resuit of the négligence of the Borough Development 
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Company in giving her an unsafe berth where she grounded, or as the 
resuit of being improperly laden, either by the Borough Development 
Company or by her own captain, or as the resuit of her unseaworthi- 
ness because of the négligence of her owners. In any case she did the 
damage, and was proceeded against in rem as the guilty thing. Her 
liability is fully raised in this court by the appellant's assignments of 
error, and we think that the District Judge erred in discharging her. 

Accordingly the court below is directed to enter the usual decree in 
favor of the libelant for damages, with costs against the Borough De- 
velopment Company and the scow Connell, costs of this court to the 
libelant against the Borough Development Company and to the Bor- 
ough Development Company against the Cormell, and the decree, so 
modifîed, is afhrmed. 

On Pétition for Rehearing. 

PER CURIAM. Where a boat lying motionless at a pier has her 
bottom torn out of her by a boat alongside, the latter is liable for the 
injury in rem, unless her claimant shows that it was an inévitable acci- 
dent. In this case the presumption of négligence arose against the 
scow Connell exactly as if she had navigated straight into the Ward 
A, under which circumstances it would be no défense that she was 
being navigated by a charterer. As the charter was a démise, the 
charterer might, as between it and the owner of the Connell, be pri- 
marily responsible; but the claimant of the Connell did not establish 
that the charterer was primarily responsible. Therefore the decree 
should be absolute against the scow. 

[3] An appeal in admiralty is a new trial; the decree of the court 
below is vacated. If the scow Connell was erroneously discharged, 
this court ought to order her to be held, if it is possible to do so. The 
libelant did not appeal, but the respondent, the Borough Development 
Company, did. This obliged it to file assignments of error. Its as- 
signments, as well as its brief, covered charges of négligence against 
the Connell, and it may avail of the charges of négligence contained in 
the libel. The libelant becomes entitled to a decree against both of the 
défendants, although it did not appeal. This is necessary to protect 
the rights of the appellant. Munson Line v. Miramar S. S. Co., 167 
Fed. 960, 93 C. C. A. 360; The Galileo (C. C.) 29 Fed. 538. The ap- 
pellant, which has succeeded in holding the Connell liable, is entitled to 
the costs of this court as against her. 
The pétition for a rehearing is denied. 
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HOGGSON BROS. v. FIRST NAT.. BANK OF ROSWRLL. 

(Circuit Court of Apjjeals, Kiglitli Circuit. February 28, 191C. Reliearing 

Denied May 4, li)16.) 

Ko. 44i!H. 

CO-XÏBACTS <g=32(ll(<i) — ReSC1S.SI0>' — RKFUSAI, TO Pi:i!FOBM. 

Wliei-e arc-liitects, who liad contracted to build a baidv building for 
a flxed sum, wi'<jte to the bank, suggesting that the work desired vvould 
cost more thaii tlie ainount limitcd, and stated that, if tlie bank insisted 
on keeiiiug wilhiii that limit, the architects would prêter not to do the 
work, to vvhich the bank replied that they oonsidered the luatter off and 
wouUl bepu iiegotiatioii.s elsewhere, whereupon the architects telegraphed 
that they were ready and anxious to begin tlie work, the stateuient that 
they vvould prefer not to do the work was not an absolute refusai to do 
it, which aloue is sulHcient to authorize rescission by the other j)art.r, and 
they caii recover undei- the contract for their sen-ice.s and disbursements 
theretofore rendered. 

[Ed. Note. — I'\ir other cases, see Coiitracts, Cent. 1 )ig. § 1174 ; Dec. 
Dig. ®=o2(j1((j:i.J 

In Error to the Ui.strict Court of the United States for the District 
of New Mexico; WilHam H. Pope, Judge. 

Action by Hoggson Bros, against the First National Bank of Ros- 
well. Judgment for défendant, and plaintifïs bring error. Reversed 
and remanded, with directions to enter judgment for plaintifïs. 

Selden Bacon, of New York City, for plaintifïs in error. 
James M. Hervey, of Roswell, N. M. (William C. Reid, of Roswell, 
N. M., on the brief), for défendant in error. 

Before ADAAIS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CAREAND, Circuit Judge. Ifoggson Bros., hereinafter called plain- 
tilï, sued the First National fîank of Rosweli, New Mexico, herein- 
after called the Bank, to recover for services rendered and expenses 
disbursed in connection with four alleged contracts, dated April 21, 
1906, June 22, 1907, August 24, 1907, and December 8, 1908. A 
jury was waived and the action tried by the court. Spécial fîndings of 
fact vi'ere made, upon which judgment was rendered in favor of the 
Bank. Plaintiiï brings the case hère, assigning as error that on the 
facts found the judgment should hâve been in its favor. 

The trial court found, and in which finding we concur, that the three 
first contracts were ail merged into the contract of December 8, 1908, 
and that plaintiiï mtist recover on that contract, if at ail. It also ruled 
that there was no breach of said contract on the part of the Bank, for 
the reason that the plaintiiï was the first to breach the contract, there- 
by justifying the Bank in refusing to perform the same. In the con- 
tract of December 8th, the plaintiiï agreed to construct for the Bank 
a new bank and store building at Roswell, N. M., and to furnish ail 
architectural services, including sketches, plans, drawings, speciiica- 
tions, labor, and material for $70,000. The contract also contained the 
following stipulation : 

<S;:=>For otùer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & ludeies 
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"We agrée to allow you tlie privilège of canceling tlie order at any time 
before the work Is begun, and, in the event of our not going on witli the 
work, to accept as our rémunération a sum based on tlie schedule of charges 
endorsed by tlie American Institut* of Arcliitects." 

The twenty-fourth finding of the trial court is as foUows: 

"Up to its wrlting tbe sald letter of January 25, 1909. tlie plaiiitiff fuUy 
and in ail respects kept and performed ail terms, conditions, and provisions 
of each and ail its sald agreements with tlie défendant ; and at no tlme prlor 
to tlie receipt of the défendantes letter oi the lOth day of February, 1909, 
falled in any way to perform any of said terms, conditions, and provisions 
of any of said agreements, sa^-e and exeept by sending tlie said letter of the 
25th day of January, 1909." 

The correspondence between plaintiff and the Bank, which the 
trial court found as a conclusion of law constituted a refusai by the 
plaintiff to perform the contract, is as foUows : 

"New York. .Tan. 25/09. 

"E. A. Cahoon, Cashler First National Bank, Roswell, îsew Mexico — Dear 
Sir: We acknowledge receipt of yours of the ISth. and the writer lielieves he 
nnderstands wliat your requlrements are. Our dlfficult problom is to include 
in our iilans, sketclies, spécifications, détails, and samples everytliing that we 
know you would like for the limlted amount of our order. When writer was 
in Roswell, you wlU recall that he brought with him the détails complète for 
the order for IÇ50,00O you had prevlously signed, and you were of course aware 
that, until those détails were worked out, flgured, submltted to, and aceepted 
liy you, notliing was settled but the limlt of expenditure. You will also recall 
that, when you broached the subject of a new building, I told you it would 
cost ?70,000 to .$75,000, and supposed, of course, you would understand that 
by a guess of mine — varying ifô.OOO — it was very clear that 1 could not tell 
whether or not the amount would include everytliing required. 

"There is no question but that .fïO.OOO will give you a bank building, boiler 
house, and store ; but we hâve worked out this proposition faithfully, and the 
bids we hâve reeelved conflrm our owu figures, and if you désire the interior 
of your hanking room funiished and equipped as per the détails submitted, to 
build the construction work so that it would be in keeping will requlre an 
t^xpendlture as specifled in our estimâtes, and if you inslst on building it to 
keep the cost witbin .$70,000 ico xcould prefer not to do the worli. The profit 
in it is very sniall ; there is no way for us to iucrease it. If the cost by any 
nieans is decreased, the bank makes the saving; we don't, and we would not 
(;are to start a job tliat we were not sure would be a satisfactory one to ail 
concerned. 

"We caiinot feel that we liave misled you lu any way, or led you into any- 
thing not plainly stated beforehand. You wlU flnd tliat, on the signing of 
each order, détails were referred to each time that were to be submitted and 
approved, and nothing was settled until tliey were approved. We are not 
responsible if you change your requlrements. We do not become responsible 
until we hâve the designs and drawings made, didy estiniated, and hâve sub- 
mitted ail the détails which we can include for the auiount of the order. 
If thèse détails are satisfactory, we are ready to proceed, and your accept- 
ance of them makes the contract complète; If they are not, tliey hâve to be 
ad.1usted until they are, if possible. If not possible to include ail the items 
wauted by the owner in the appropriation, in a quality of material and work- 
manship that we will be responsible for, the owner bas the privilège of can- 
cellation as provlded in the contract. 

"You hâve the détails in fuU — everything I believe that can be submitted 
to produce your work. We hâve carefully estiniated every item, and the 
ligures giveu you we know are lower than any one else can give you the same 
Ibing for. There Is uo question of furtber expense. You know beforehand 
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erery time just what the limit is. You must not think, however, that we can 
work inio an appropriation work that eosts to exécute much in excess of same. 
We eannot do the impossible. 

"AVliere your niisunderstanding occurred was in your taking it for granted 
tliat the amount of oiir order would do anytliing required. Wa had twice 
Kone tliroiigh the same thing before, and again started on exactly the same 
])roposition, which was to sea if the appropriation of $70,000 (the amouut 
of onr order) would do what you wanted done, and it Is in keeping with the 
principle of this house that, believing a mistake would be made If an opéra- 
tion vvere attempted with an insufflcient appropriation, to tell you so frankly 
and take a cancellation, rather than deliver a disappointment to one of our 
customers. Perhaps you do not realize that we hâve an allowance to move 
you into the new store, fit j'ou up, furnish you with a temporary banker's 
safe — fireproof — and that, did we not feel that it was absolutely necessary, 
we would not ask for a cent over $70,000. 

"I am convinced that, if the bank tries to put up the three buildings and 
furnish the bank up to the value we hâve been figuring on, or $70,000, the 
resuit will be a disappointment, and we prefer to take the cancellation rather 
than a job with not enough appropriation to do it well. You hâve ail the dé- 
tails of what we propose ; it is simply up to you to accept it, or any part of 
it, or reject it The sketches submitted would give you a notable building, 
and a bank that you would be proud of. Perhaps I received a wrong impres- 
sion from Mr. Godair of how the store building would be fitted up. We arc 
willing to deduct our allowance of $7,000 for the .store building, and go ahead 
with the bank ; we are willing to do anything that is reasonable, will meet you 
in any way that is fair; but we always feel that responsibility for a resuit, 
and we eannot undertake to spread $70,000 over a surface so large that the 
frame underneath will 'show through' and ruii the chance of having you 
corne back at us. 

"The one great regret I hâve Is that you hâve not seen some of our work — 
hâve not talked with people for whom we hâve worked— for I always feel that 
letters wlthout the Personal contact do not fully satisfy, and I want, as a 
closing Word, to say that we sometimes hâve difflculty before starting work 
in satisfying clients with the amount of work we could give for the amount 
of the order ; we do not, however, nor hâve not left a customer dissatisfled, 
after we hâve completed a contract. 

"Awaiting your décision, I am, 

"Wjh — HP Slncerely yours, W. J. Hoggson. 

"As soon as we hear from; you we are ready, if desired, to send a man 
down to Roswell, who will hâve the drawings for store finished, let the con- 
tracts for same, and then, as soon as the drawings and spécifications for bank 
are completed and accepted, we will hâve one of our superintendents go and 
take charge of your temiwrary quarters, and the érection and completion of 
the building." 

"Roswell, New Mexico, February 16, 1909. 

"Mr. W. J. Hoggson, New York City— -My Dear Sir: I flnd awaiting me, 
upon my retum from a month's trip to Panama, your letter of January 25th. 
This letter I hâve given very careful considération and the subject-matter I 
hâve discussed at length with my board of directors. The board and Mr. 
Godair, with whom I hâve been in active correspondence ail the time, insist 
that we do not exceed our limit of $70,000, agreed upon between us when you 
were in Roswell. As I understand your letter, you advise me that you 
eannot give us, for that price, what we désire. I therefore take it, from the 
paragraph In your letter whlch reads, 'And if you insist on building it to 
keep the cost within $70,000, we would prefer not to do the work,' that you 
do not wish to continue negotiations further. Basing my décision, therefore, 
on this statement of yours, we will call the matter off and will open nego- 
tiations elsewhere. 

"Our negotiations with you during the présent year hâve consumed so 
much time that it will be necessary for us to continue for another year in 
our présent quarters, as it will not be convenient for us to be in temporary 
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quarters during the winter months, and our désire was to begin oiierations 
promptly by Mardi Ist, and liave our new building conipleted by the follow- 
iiig winter. This nécessitâtes our going over until anotlier year, and it would 
doubtless uot snit eitlier of us to drag out our n(>gotiations further. 
"Awaiting your reply, I am, 

"Yours very truly, E. A. Cahoon, Cashier." 

Telegram. 

"Feb. 23, 1»00. 
"E. A. Oaboon, Cashier First National Bank, Eoswell, New Mexico: Rcady 
and anxious to begin your work if you will be reasonabie, but will hâve to 
give and take to bring appropriation and requireuients together; can com- 
plète building when deaired; superintendent coiiUl leave at once and start 
store building wliile waitlng for balance of plans. Corpus Chrlstl building 
fluished in seven months. Hoggson Brothers." 

And that in reply thereto the défendant sent the plaintiff the fol- 
lowing letter on February 24, 1909: 

"Roswell, New Jlexico, February 24, 1009. 
"Messrs. Hoggson Bros., New York City — Gentlemen: We are in receipt 
of your telegram of the 23d Inst. After giving due considération to the niat- 
ter, we adhère to our statement in our last letter, ma de in accorda nce with 
your expression that you did not désire to do the work provided we could 
not see fit to exceed our llmit of .fTO.OOO. We tberefore beg to advise you that 
negotiations toward the construction of a building for us by you are now 
discontinued. Yours very truly, B. A. Cahoon, Cashier." 

The trial court also f ound : 

"There were no other communications between tl\e parties on the subject of 
refusai to go on with the contract, and no otbcr es'idence of any refusai on 
the part of the plaintiff to perform the $70,000 conti-act, or any of the cçn- 
tracts or coutradicting the correspondence found in this finding." 

We do not think the Bank was justified in assuming that the plaintiff 
by its letter of January 25, 1909, absolutely refused to perform the 
contract when it said that it "would prefer not to do the work" if the 
cost was to be kept within $70,000. The expression of a préfér- 
ence not to do the work, and an absolute refusai to do it, are two 
very différent things. Viewing the letter as a whole, it would seem to 
bave been an effort on the part of the plaintiff to induce the Bank to 
increase the limit of cost of the new bank building, so that a better 
building might be built. The telegram which the plaintiff immediately 
sent to the bank in answer to the letter of February 16, 1909, discloses 
the true feeling on the part of the plaintiff, and we do not think the 
telegram indicates that the plaintiff intended to absolutely refuse to 
perform the contract. 

The law seems to be settled that a refusai to fulfiU a contract must 
be absolute to be équivalent to an assent to its dissolution, and to 
authorize the other party to rescind it: such refusai must be in no 
way qualified, and should substantially amount to an avowed détermi- 
nation of the party not to abide by the contract. Fay v. Oliver, 20 
Vt. 118, 49 Am. Dec. 764; Benjamin on Sales (7th lîd.) § 568: Ding- 
lev V. Oler, 117 U. S. 490, 502, 6 Sup. Ct. 850, 29 L. Ed. 984; Mc- 
Bath V. Jones Cotton Co., 149 Fed. 383, 386, 79 C. C. A. 203 ; Smoot 
V. United States, 15 Wall. 36. 49, 21 L. Ed. 107: Swiger v. Hayman, 
56 W. Va. 123, 127, 48 S. E. 839, 107 Am. St. Rep. 899, 3 Ann. 
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Cas. 1030; Armstroiig v. Ross, 61 W. Va. 38, 48, 55 S. E. 895; Ban- 
iiister V. Victqria Co.. 63 W. Va. 502, 61 S. E. 338; Poling v. Boom 
Co„ 55 W. Va. 529, 543, 47 S. E. 279; Kilgore v. Baptist Ass'n, 90 
Tex. 139, 142-143, 37 S. W. 598; Provident v. Ellinger (Tex. Civ. 
App.) 164 S. W. 1024, 1026; Roehm v. Horst, 178 U. S. 1, 12, 20 Sup. 
Ct. 780, 44 L. Ed. 953 ; Wells v. Hartford Manilla Co., 76 Conn. 27, 
55 Atl. 599. 

We think under the facts found that the plaintiff was entitled to 
judgment on the contract of Deceniber 8, 1908. It is stipulated in 
the record that if this court finds that compensation is recoverable 
under the fourth cause of action only, which is the contract above 
mentioned, that the sum due the plaintifif would be $1,200. It is also 
stipulated that plaintiff, during the period after the third contract 
and antécédent to the making of the last contract, necessarily incurred 
disbursements in and about the work amounting to S408.85. We are of 
the opinion that under the facts found plaintiff is entitled to recover 
thèse disbursements. We therefore are of the opinion tliat upon the 
findings of fact made by the trial court the plaintiff is entitled to judg- 
ment in the sum of $1,608.85. 

The judgment below, therefore, will be reversed, and the case re- 
manded, with directions to enter judgment in favor of the plaintiff 
and against the Bank for the sum so found due, together with inter- 
est at the légal rate from March 3, 1909, the date plaintiff presented 
its bill for services and expenses to the Bank. 

And it is so ordered. 



INTEItNATIOXAL LUMfBKK CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 9, 1910. Rebearlng Denied 

Miiy rz, 1916.) 

No. 4332. 

1. APPEAL AND Î;bROB ©=3248 — QUESTIONS EeVIEWABLE — NeCESSITT OF EX- 

CEPTIONS. 

Au appellate court on a writ of error can only consider errors which 
hâve been properly exceptée to at the trial. 

[VA. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1432, 
1435-1439, 1443, 1447-1452, 1454-1459, 1462, 1464-1468; Dec. Dig. ®=a 

248.] 

2. TbIAL <®=s420 — JIOTIO.V FOR DiEECTED VERDICT — WAIVER. 

Thè introduction of évidence by défendant after the court overruled 
its motion for a dlrected verdict at the close of plalntlff's testimony walves 
any error in the ruling on the motion. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 983 ; Dec. Dig. <S=> 
420.] 

3. Public Lands ®=3l3 — Govern.\ient Owneksiiip — Cutting Timbeb— Evi- 

dence — WlLLFUL TrESPASS. 

Where the évidence was undisputed that a homestead entryman ar- 
rangea for the disposition of the timber on government land, and there- 
after filed a homestead eritry for such land, which, he was uotified, was 
suspended becau.se of a conflict with the claim of the state under the 
Swamp I>and Act, but nevertheless he eut ail the merchantable timber 



(S=3For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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tlierefrom, witliout making any atteinpt to cultivate the land, liis trespass 
was willful, and the United States can recover tlie value of the timbei- 
from a purchaser. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§' 16-18 ; Dec. 
Dig. <®=»13.] 

4. Tbial ®=3260(.'^) — Ekquested Instkuctions — Uepeïition of Given Ciiakge. 

Where the court had charged the jury that, unies» plaintifC establlshed 
by a falr prépondérance of the évidence that the défendant, and not an- 
other corporation, as claimed, bought the timher eut by a willful tres- 
passer, their verdict should be for défendant, it was not error to refuse a 
charge requested by défendant, to the saine efCeo.t, but in différent words, 
which included in addition tlie statement that it was not évidence to hold 
tlie défendant that its oflicers were also the ofhcers of the other corpora- 
tion. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 053 ; Dec. Dig. ®=» 
200(3).] 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action by the United States against the International Lumber Com- 
pany. Judgment for the United States, and défendant brings error. 
^Vffirmed. 

This was an action by the United States, the défendant in error, liereinafter 
called the plaintiff, against the plaintlff in error, referred to herein as the de- 
fendant, to recover the value of timber purchased by the plaintiff in error 
Ironi one Arthur ;m. White, which it was charged liad bceu wrongfully, unlaw- 
fully, and vvillfuUy eut and removed by White from the public lands of the 
United States, and by the défendant converted to its own use. The défendant 
in its answer pleaded a gênerai déniai, and as a spécial défense that the said 
White had entered upon and occupied the lands from which it was alleged 
the tiuiber was eut for the purpose of acquiring them as a homestead, in con- 
formity with the laws of the Unite«l States; that White went upon the preiu- 
ises, built a dwelling house thereon, clearing the land and cultivating the 
same ; also that the logs descrlbed in the complaint as having been eut by hiui 
were sold to the Keewatin Lumber Company, and not the défendant, who pur- 
chased theni in good taith, believing that said White had a good and lawful 
riglit to eut and reniove the said timber, and that he did so for the lawful pur- 
pose of clearing and cultivating the land as reqviired by the homestead laws 
of the United States; that ail the acts of White, as well as those of the 
purchaser of the logs, were doue and pertormed in good falth, believing tliat 
the .said White had. a lawful riglit and authority to eut and remove the logs, 
and that the purchaser had the right and authority to purchase the same. To 
this answer a re))ly was filed, denying the allégations in, the answer. A trhil 
to a jury was had, and upon a verdict in favor of the plaintilï, judgment was 
entered 'against tlie défendant, wiio now prosecutes this writ of error. 

Harris Richardson, of St. Paul, Minn. (Walter Richardson, of St. 
Paul, Minn., on the brief), for plaintiff in error. 
Alfred Jaques, U. S. Atty., of Duluth, Minn. 

Before ADAMS and CARUAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). While 
there are a number of assignments of error, the record shows that 
there were only three exceptions taken by the défendant, during the 
progress of the trial : (1) At the close of the testirnony on behalf of 
the plaintiff, the défendant movcd for a directed verdict in its favor, 

Ê=3For other cases see same topic & KEy-NUMUER iii ail Key-Numbered Digests & Indexes 



INTERNATIONAL LUMBEB CO. V. UNITED STATES 875 

which being refused by the court, an exception was saved. (2) Upoii 
the close of ail the testimony in the case the défendant again moved 
the court for a directed verdict in its favor, which was refused by the 
court, and an exception saved. (3) To that part of the charge which 
instructed the jury that the cutting of the timber by White was a will- 
ful trespass. 

[1, 2] The rule is well settled that an appellate court, on a writ of 
error, can only consider such alleged errors as hâve been properly ex- 
cepted to at the trial. Chicago, Burlington & Quincy Ry. Co. v. Frye- 
Bruhn Co., 184 Fed. 15, 106 C. C. A. 217; Mexico International Land 
Co. V. Larkin, 195 Fed. 495, 115 C. C. A. 405 ; Griggs v. Nadeau, 221 
Fed. 381, 137 C. C. A. 189. As the défendant introduced évidence 
after the court had overruled its motion for a directed verdict at the 
close of the plaintiff's testimony, this exception was waived, and can- 
not be considered by this court. Bell v. Union Pacific Ry. Co., 194 
Fed. 366, 114 C. C. A. 326. 

[3] The other two exceptions may be considered together, as the 
counsel for the government announced in open court that, unless the 
trespass by White was willful, the plaintiiï was not entitled to re- 
cover. It is only necessary, therefore, to détermine whether the évi- 
dence was of such a nature as to justify the court in peremptorily 
charging the jury that the trespass by White was willful. While the 
évidence is quite voluminous, the facts are undisputed, showing that 
the trespass was willful. 

From the évidence it appears that on December 17, 1908, Arthur 
M. White made an apphcation at the United States land office at Cass 
Lake to enter the lands described in the complaint and some other 
lands as a homestead. The application for ail the lands was suspended 
because of a conflict with the claim of the state of Minnesota, under 
the swamp land law, and remained suspended ever since. Notice of 
the suspension was sent to White by mail. But White, regardless of 
that f act, entered upon the lands described in the complaint, and which 
belonged to the United States, and began to eut and remove ail the 
timber that was suitable for the purposes of lumber, without any at- 
tempt to cultivate the land, or any part of it, as required by the home- 
stead laws. Before entering upon the land, and cutting this timber, 
White had made an arrangement for the disposition of the timber to 
one R. S. McDonald, who was the superintendent of the logging op- 
érations of the défendant company. This clearly established a will- 
ful trespass on the part of White. 

[4] Counsel for the défendant insist that the évidence fails to es- 
tablish that it was the défendant who purchased and convertéd thèse 
logs to its own use, but another corporation, the Keewatin Lumber 
Company, whose officers were the same as those of the défendant. The 
évidence on that question was confîicting, and the court in its charge 
left it to the jury to détermine whether the défendant was the party 
who purchased and convertéd the logs to its own use. The court 
charged the jury that, if they find from a fair prépondérance of the 
testimony that the défendant bought thèse logs, the verdict should be 
for the plaintiiï. 
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As the logs were eut by White, the registered log mark and the 
registered bark mark of the défendant company were both stamped 
upon the logs by him, and in course of time they were received by 
the défendant and converted to its own use. The agreement to pur- 
chase the logs, when eut, was made with the défendantes superintendent, 
and the priée paid by drafts on the défendant. The court in its charge 
to the jury called their spécial attention to this question of defendant's 
liability. It charged : 

"Who bought tluîse logs, the Tnteriiational TAiniber Company or tlie Kee- 
watin Lumber Company? Unless yon believe froni this testiniony tbat the In- 
ternational Lumber Company bought thèse logs, you should tind for tho dé- 
fendant. * * * jf you believe fioni the évidence tbat it [the plaintiftM bas 
* * * established by a falr prépondérance of the testlmony tbat the Inter- 
national Liuiiber Company bought tliese logs, theii you should glve your ver- 
dict for the plaintifC In this action, and the amount is simply a nuitter of cal- 
culatiou. * * « Gentlemen, if they were * * * sold to the Interna- 
tional Ijumber Company, tben this International TAimber Company tbat is be- 
ing sned bere is liable for the value :it tbat place at tbat tlnie. lîut If they 
were sold to the Keewatin Lumber Company, tlieu this International Lumber 
Comiiany is not liable at ail." 

And later on the court again charged: 

"Xow, gentlemen of the .lury, 1 charge you — I hâve already charged you— 
tbat if you believe from the évidence that the Keewatin Lumber Company 
bought the logs in (juestion from Wliite, through Weeks & filcDonahl, or either 
of tbem, then your verdict must be for the défendant." 

The défendant had asked the court to charge the jury to the same 
effect, and in addition to that: 

"It is not évidence to hold the défendant, that its officers were also the of- 
ficers of the Keewatin Lumber Company." 

The court had covered in its charge ail that was requested by the 
défendant, although the language was not that used in the defendant's 
request. This is not necessary. Texas & Pacific Ry. Co. v. Watson, 
190 U. S. 287, 23 Sup. Ct. 681, 47 L. Ed. 1057 ; Kansas Citv Southern 
Ry. Co. V. Clinton, 224 Fed. 896, 140 C. C. A. 340. Éesides, no 
exception was taken to the refusai of the court to give this spécial 
instruction ; so, even if there had been error in the refusai of the 
court to give thèse instructions, it would not be subject to review by 
this court. 

We find no error in the record, and the judgment is affirmed. 



MANCHESTER MILL & ELEVATOR CO. v. STRONG et al. 

(Circuit Court of Appeals, Eighth Circuit. April 5, 1916.) 

No. 4524. 

1. Corporations <S=»374 — Powers — Name. 

Under Gen. St. Kan. 1909, § 1699, which provides, among other things, 
that the purposes for which private corporations may be formed are 
the conversion and disposai of agricultural products by means of mills 
and elevators, or otherwise, and section 1701, providing that the corporate 

ig=»For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digeats & Indexe» 
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name of every such corporation shall iiirlicate the eharacter of thc 
business to be carried on by it, the adoption as a eorporate name of 
"M. Mill & Elevator Co." by a corporation whose cliarter stated tliat its 
purpose was. among other tliings, to buy, sell, and handle ail klnds of 
grain, does not linilt its business to the opération of a mill and elevator, 
so as to render unauthorlzed contracts for the sale of wheat. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1517, 1518 : 
Dec. Dig. <3=.'!74.1 

2. Corporations cS=3425(4) — Powers of Agents — (Je.veral Manager — Estop- 

PEL. 

Where tlie chief executive offleer of a milling and elevator company 
alone transacted its business, tlie other officers and direetors being 
farmers or bankers. and made contracts in its behalf with the acquies- 
cence of the other direetors, he was held out to third parties as gênerai 
manager of the company and as authorized to muke contracts, though 
he was never formally appointed as such, and the corjioi-ation is estopped 
to deny his authority. 

[Kd. Note. — For other cases, see Corporations, Cent. Dig. §§ 1700, 1701 ; 
Dec. Dig. ®=j425(4).] 

3. Teial i&=525o(G) — Requested Instructions — Applicability to Evidence. 

A requested instnu'tion directing a verdict for défendant, which was 
predlcated on uniiroven facts and ignored faets bearing on the vital issue 
of the ca.se, was i)ror)erly refused. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 018 ; Dec. Dig. 
<S=3253(6).J 

4. Trial ®=>260(1) — Requested Instructions — Répétition of Given In- 

struction. 

A requested instruction, which so far as it contained correct and 
applicable principles of law had heen given in the main charge, was 
properly refused. 

[Ed. Note. — B^or other cases, see Trial, Cent. Dig. § 651; Dec. Dig. 
<S=>260(1).] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Involuntary pétition in bankrtiptcy by B. Strong and others against 
the Manchester Mill & Elevator Company. From a judgment ad- 
judicating the défendant a bankrupt, it brings error. Affirmed. 

Charles Blood Smith, of Topeka, Kan. (Samuel Barnum, of Topeka, 
Kan., on the brief), for plaintifï in error. 

E. R. Morrison, of Kansas City, Mo. (Hurd & Hurd, of Abilene, 
Kan., and Morrison, Nugent & Wylder, of Kansas City, Mo., on the 
brief), for défendants in error. 

Before ADAMS, Circuit Judge, and REED and ELUOTT, Dis- 
trict Judges. 

ADAMS, Circuit Judge. The B. Strong Grain & Coal Company, 
Gofife & Carkener, and Norris & Co. filed an involuntary pétition in 
bankruptcy against the Manchester Mill & Elevator Company, plaintiff 
in error in this case. The pétition alleged, in substance and efifect, 
that the several petitioning creditors had claims against the Elevator 
Company arising out of contracts for the purchase by them from the 
Elevator Company of certain quantities of wheat for future delivery, 

€=?For otlier cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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and that the Elevator Company failed and refused to make deliveries 
according to the terms of their several contracta, to their damage in 
the aggregate sum of $5,000. The pétition further alleged that the 
Elevator Company was insolvent and within four months prior to the 
institution of the proceeding had committed an act of bankruptcy by 
executing a mortgage conveying its property to one O. C. Barner, to 
secure the payment of a pre-existing indebtedness in the sum of $8,500. 

The Elevator Company answered the pétition, alleging that the 
contracts made with the several petitioning creditors were made with- 
out the authority of the corporation and in conflict with the provi- 
sions of its by-laws, and that the claims of the petitioning creditors 
arose out of gambling transactions, and were illégal and void, under 
the provisions of sections 5167 and 5176 of the General Statutes of 
Kansas of 1909. 

In due course the issues so joined came on for a hearing before a 
jury in the District Court, and at the conclusion of the évidence the 
cause was submitted to the jury on a full charge by the court, with 
instructions to answer the f ollowing questions : 

(1) "Was the Manchester Mill & Elevator Company insolvent at the date the 
pétition vv-as flled in this case, which date was the 4th day of December, 191i'!'' 
To which the jury answered, "Yes." 

(2) "On that date do you find the bankrupt, the Manchester Mill & Elevator 
Company, was indebted to the B. Strong Grain & Coal Company, petitiouiuj; 
créditer herein? If so, in what amount?" To which the .iury answered, 
"$1,552.50." 

(3) "Do you find the Manchester Mill & Elevator Company was indebted to 
Norris Grain Company, petitioning créditer herein, on IJecember 4, 1914? If 
so, in what amount?" To which the jury answered, "$8,271.02." 

(4) "Do you find the Manchester Mill & Elevator Co. was indebted to Goffe 
& Carkener, petitioning creditor herein, on December 4, 1914? If so, in what 
amount?" To which the jury answered, "$2,800." 

(5) "Do you find the Manchester Mill & Elevator Company, being insolvent, 
made a mortgage on Its property to O. C. Barner to secure a past-due indebt- 
edness of $8,500, as charged in the pétition?" To which the jury answered, 
"Tes." 

(6) "Were the contracts made by McAndrews In the name of the Mill Com- 
pany with the petitioning creditors, or any of them, wagering or gambling 
contracts?" To which the jury answered, "No." 

Thereupon the Elevator Company was duly adjudicated a bank- 
rupt, and now prosecutes its writ of error to reverse that judgment. 

There were many formai assignments of error, but counsel for the 
bankrupt, in a manif est effort to conform in their brief to our rule 24, 
specified the ones relied on for reversai of the judgment in the fol- 
lowing way : 

"While it was asserted in the answer that ail thèse contracts were void aud 
Illégal as gambling transactions, the respondent submitted no proof to sustain 
sueh défense. It, however, urged upon the trial court the lack of power In the 
corporation itself to enter into thèse spéculative contracts in the first in- 
stance, and also denied that McAndrews, the président of the corporation, had 
any authority, as président, to bind the corporation by executing thèse cou- 
tracts. Thèse are the two principal questions Involved in thls Iiear- 
ing. * • *" 

[1] The first contention is that the Elevator Company was witliout 
power to enter into the contracts upon which the petitioning creditors 
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predicated their claims ; that the contracts were not made for any 
legitimate purpose for which the Elevator Company was organized. 
The Company was organized under the gênerai law of the state of 
Kansas concerning private corporations (General Statutes of Kansas 
1909, § 1699), which provides, among other things, that the purposes 
for which private corporations may be formed are: 

"(39) The conversion and disposai of agrieultural products by means o£ mills, 
elevators, markets and stores, or otherwise." 

Section 1701 of that law provides that the corporate name of every 
such corporation " * * * shall indicate by its corporate name the 
character of the business to be carried on by the corporation." 

It is argued that the adoption by the corporation of the corporate 
name "the Manchester Mill & Elevator Company" imposed a limitation 
upon the scope of its business, confining it to the opération of a mill 
and elevator, thereby excluding the purchase and sale of wheat as 
any part or portion of its legitimate business. It is noticeable that 
clause 39 of section 1699 provides for the création of corporations for 
"the conversion and disposai of agrieultural products by means of 
mills, elevators, markets and stores, or otherwise." This, in our opin- 
ion, necessarily implies that the opération of mills and elevators is 
an appropriate and lawful method to be resorted to for "converting 
and disposing of agrieultural products." If so, the corporate name 
of the plaintiff in error "Mill & Elevator Company" indicates that a 
part of its business is the purchase and sale of wheat. 

In harmony with this view, the charter of the défendant corporation, 
as granted to and accepted by it, specified that the purpose for which 
it was created was "to conduct a gênerai grain and milling business, 
to buy, sell, and ship and handle any and ail kinds of grain, manufac- 
ture flour, feed and feed meal, alfalfa meal and alfalfa product, any 
and ail other products of grain, * * * and to do and perform ail 
other acts necessary for the carrying on of the management of the 
above-named business." 

The case of Ginrich v. Mill Company, 21 Kan. 61, is cited in sup- 
port of their contention. AU that case décides, in any way aiïecting 
this, is that under the provision of the corporation law of Kansas, pro- 
viding for the création of private corporations for "the conversion and 
disposai of agrieultural products by means of mills," etc., a corpora- 
tion may be created to "build and create a flouring mill." This, 
instead of supporting the contention of plaintiff in error, in our opin- 
ion, necessarily implies that the maintenance of a flouring mill and 
elevator is germane to the gênerai business of converting and disposing 
of agrieultural products and that such a mill or elevator is among the 
lawful means for accomplishing the purpose of converting and dispos- 
ing of such products. We, therefore, are unable to give our assent to 
the proposition that the business of buying and selling wheat is so 
foreign to the permissible business suggested by the corporate name of 
plaintiff in error as to render any contracts for purchasing wheat void. 

[2] The next contention of the plaintiff in error is that Me Andrews, 
as président of the défendant corporation, had no authority to exécute 
the contracts, for the breach of which the petitioning creditors as- 
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serted daims for damages. The évidence on this point disclosed, with- 
out substantial contradiction (employing now the language f ound in tlie 
bill of exceptions) : 

"That W. El. M'cAndrews owned a large uifijority of tlie stock of t]ie Mau- 
che.ster Mill & Elevator C'oiiipany; tliat the actual inanasemeiit of its business 
was practlcall.v solely (loue by said W. E. JIcAndrews ; * * * tliat its uiill 
and elevator ^^•ere in charge of W. E. McAudrews ; that ail business of th(> 
<x)ni])aiiy was done solely by the said McAudrews ; that noue of the othei- oUi- 
cers or directors of the Company took any part in the maiiasement of the busi- 
ness, or opération of the elevator or mlll, and that noue of theni, excopt tlie 
said McAudrews, had any expérience of runuius cou(-erus of this character, 
ail of thoin heing fanners, exeept one. who was csishier of a bank ; that ail of 
them knew that the said M.cAndrews was runniug said business and said plant; 
that iu ail the purchase coutracts made with hiui by tbc iietitioning crcdihirs, 
the said creditors, and each and ail of them, ex)>ect(^d to receive the wheat nu- 
(1er said coutracts aud that the dealings witb McAudrews were in no wisp, so 
fnr as they were concerned or had any knowledco of. deals amountins to 
waîjevs ou the price of wheat; that as far as tliey kucw M(Audrews. actina: 
on bcbalf of the respondeut, inteuded aud expectecJ to carry out his c(uitracts 
l)y the delivery of wheat thei'euuder." 

McAndrews had never been formally electcd gênerai manager of 
the corporation, and his acts in execnting the contracts in question were 
never formally approved or ratified at any meeting of the board of di- 
rectors of the corporation. Evidence was also offered that several 
days before the charter of the corporation was applied for or granted 
the following by-law appears to hâve been adopted (and was offered 
in évidence by the défendant corporation), as folio ws : 

"Xo debts or obligation shall lie contracted by this conjpauy exeept upon the 
auth(n-ity of the board of directors, »nù wheu sucli inilelitedness sii;ill l>e au- 
thorized. shall be evideucod by notes or coutracts whicli shall be signed by 
the président and secretary of the couipauy and duly ai)])roved by tlie execu- 
tive couiuiittee before beiiig issued." 

At the time this évidence was ofïered no proof had been offered 
tending to show that any of the petitioning creditors had any knowl- 
edge of this by-law or its contents, and counsel for the corporation then 
admitted that they had no évidence and no such évidence wonld be 
offered. Whereupon an objection to the introduction of the by-law 
was sustained by the court. 

On the foregoing évidence the court submitted the case to the jury 
in a charge ably covering ail the légal questions in the case, and direct- 
ed the jury to answer the several questions specified above. Before 
the jury left the box the defendant's counsel requested the court to 
give this instruction to the jury: 

"You are iustructed that the directors of a coriioration are the b(Hly which, 
under the law, is authorized to make coutracts for it. It may delegate autlior- 
Ity to a gênerai manager to conduet the ordinary business of the corporation 
and thl,s is the usual authority existing in a gênerai mauager. If, tlierefore, 
you flnd froiu the évidence that the ordinary business of the Manchester M.ill 
& Elevator Company was and is that of operating a flour mill and elevator, 
and that spéculation on the price of grain was not the business in which said 
Company was eugaged, but that McAndrews without any siieeiflc authority 
from the directors, engaged in such siieculation in the naine of the company, 
aud that no knowledge or notice thereof was possessed by the otficers of tJi'-. 
Company, with the exception of said McAudrews, theu and iu that event ^-ou 
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are inst.ructed thnt the contra cts by the said McAudrews in tlic naine oî tho 
.Manchester ilill & Elevator Company were not binding upou said cotiipany 
and you nnist return a verdict for the respondent, tlie Jlanchester Mill & 
Elevator Company." 

The court refuser] to give this instruction and défendant assigns this 
refusai as error. Before considering this spécifie assignment, we pass 
to the contention made and argued by counsel that on the facts shown 
McAndrews had no authority to exécute the contracts for the purchase 
of wheat from the petitioning creditors. While the proof shows that 
McAndrews was never formally appointed gênerai manager by the 
board of directors of the company, he was its chief executive ofifïcer 
and acted as gênerai manager, even to the extent of transacting, alone, 
ail the business of the company. The other officers and directors, be- 
ing farmers, had no expérience in such business and took no part in 
the management of it. They ail knew that McAndrews was running 
the business, and the record shows they acquiesced in bis doing so, or 
at least never objected to it. In this wav McAndrews. the président 
and chief executive officer, was left in sole charge of the business of 
the company and as such made contracts for and on behalf of the 
company. 'The mère fact that he had never been formally appointed 
or elected gênerai manager, pressed upon our attention by attorneys for 
plaintiff in error, is of no conséquence. He acted as such with the 
full knowledge of the other officers and directors, and so far as third 
parties, dealing with the company through him acting within the gên- 
erai scope of his apparent power, are concerned, he must be held to 
bave been acting for the company as its duly authorized agent, and to 
bave bound bis company in so doing. In such circumstances, the cor- 
poration (on ail principles of justice) must be held estopped from deny- 
ing its liability for his action. Martin v. Webb, 110 U. S. 7, 14, 3 Sup. 
Ct. 428, 28 L. Ed. 49; Jenson v. Toltec Ranch Co., 98 C. C. A. 60, 174 
Fed. 86; Ford et al. v. Hill, 92 Wis. 188, 66 N. W. 115, 53 Am. St. 
Rep. 902; McKiernan v. Lenzen, 56 Cal. 61, 63; Stokes v. Pottery 
Co., 46 N. J. Law, 237. 

[3, 4] For reasons already stated in discussing the authority of Mc- 
Andrews to exécute the contracts in question, it appears that the facts 
disclosed by the proof did not warrant the giving of the instruction 
requested by plaintiff in error and refused by the court. This instruc- 
tion was predicated upon unproven facts and ignored facts bearing 
Upon the vital issue of the case — whether or not McAndrews was held 
out as a managing agent in sole charge of the business of the company. 
Moreover, so far as it contained correct and applicable principles of 
law, it had been given in the main charge. No error was committed 
in refusing to give it. 

Some other assignments of error, not included in the spécification of 
errors relied upon in their brief, were argued by counsel. To thèse we 
hâve given due considération, and, finding no réversible error in any 
of them, the judgment of the District Court must be affirmed. 
231 F,— 56 
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FRIEDERICHSEN T. RENARD et al.' 

(Circuit Court of AppealiS, Kiglitli Circuit. March 25, 1916.) 

No. 4476. 

1. Appkal asd Ebkob <S=>836— Review — C'onflictino Rulings bt Diffek- 

ent judges. 

Whlle the ruling by one District .Tudge on a question ought as a mat- 
ter of eomity and orderly judiclal procédure to be followed by another Dis- 
trict Judge sittlng in the same case, the f allure of the second judge to 
follow the prier ruling does not aft'ect the power of the Circuit Court of 
Appeals to revlew the final judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3247- 
3261 ; Dec. Dig. ©=830.] 

2. Limitation of Actions ®=»127(12) — Commencement of Action — AiiKNDED 

Pétition — New Cause of Action. 

Where a bill to resclnd a .sale of land for fraud and to recover inci- 
dental damages was transferred to the law side of the court under cqulty 
rule 22 (198 Fed. xxlv, 115 C. C. A. xxlv), because the plaintifC had put it 
out of liis power to restore the veiidor to liis former position, an ameud- 
ed pétition elalming damages for the fraud, if allowable, set up a new 
cause of action, and dld not relate back to the flling of the briginal blU. 
so that it was barred by Rev. St. Neb. 1913, § 7569, where four years had 
elapsed after the diseovery of the fraud before the flling of the amend- 
ment. 

[Ed. Note. — For otîier cases, see Limitation of Actions, Cent. Dig. § 545; 
Dec. Dig. (©=127(12) ; Pleadiiig, Cent. Dig. § CSS.] 

In Error to the District Court of the United States for the Dis- 
trict of Nebraska ; Thomas C. Munger, Judge. 

Action by Jolm H. Friederichsen against G. H. Renard, as exécu- 
ter of the estate of Edward Renard, deceased, and others. Judgment 
for défendants, and plaintiff brings error. Affirmed. 

William V. Allen, of Madison, Neb. (William L Dovvling, of Nor- 
folk, Neb., on the brief), for plaintiff in error. 

R. E. Evans, of Dakota City, Neb. (W'. D. Funk, of Bloomfield, 
Neb., on the brief), for défendants in error 

Before SANBORN and CAREAND, Circuit Judges, and TRIEB- 
ER, District Judge. 

CAREAND, Circuit Judge. Friederichsen, hereafter called plaintiiï, 
on September 22, 1908, filed a bill in the United States Circuit Court 
for the District of Nebraska against Edward Renard, in his own right 
and as agent of Mary C. Gilmore, Mary C. Gilmore, and W. J. Gil- 
more, hereafter called défendants, for the purpose of having a contract 
between the plaintitï and Renard, dated March 12, 1908, and a deed 
executed in pursuance thereof by plaintiff to Renard on March 19, 
1908, conveying 240 acres of land in Knox county, Neb,, declared null 
and void, and for damages, for the reason that the plaintiff had been 
induced by false and fraudulent représentations on the part of Renard 
to enter into the contract and to exécute the deed. Renard and Mary 
C. Gilmore answered the bill. A spécial master was appointed to take 

<S=For other cases see same toplc & KEY-NUMBBR in ail Key-Nuœbereû Digests & Indexes 
• Reliearing denied June 16, 1916. 
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the évidence, find the facts, and report the same to the court, with 
conclusions of law. The master iieard the évidence and made his 
report. It appeared from the report that a part of the considération 
for the Knox county land conveyed by the plaintiff to Renard vvas 
land in Louisa county, Va., that the plaintiff went into the possession 
of this land and eut down a large amount of timber, and that the sum 
of $3,050 paid by Renard to plaintiff in connection with the exchange 
of lands had not been refunded or offered to be returned to Renard 
by the plaintiff. As a conclusion of law from thèse facts the master 
found that there could be no rescission of the contract or a cancel- 
lation of the deed. The master, however, found that the plaintiff was 
entitled to damages in the sum of $5,880. The défendants excepted 
to the report of the spécial master and made a motion to set the same 
aside. 

On September 23, 1913, the court (Hon. W. H. Munger, Judge) 
set the report aside, and claiming to act under equity rule 22 (198 Fed. 
xxiv^llS C. C. A. xxiv) ordered the case transferred to the law side 
of the court, agreeing with the master that there could be no rescission 
of the contract or cancellation of the deed, but that the case for dam- 
ages should be conducted as an action at law. The plaintiff did not ob- 
ject in any way to the order of transfer, and on September 25, 1913. 
filed what is termed in the record an "amended pétition at law," where- 
in the same facts were alleged as constituting fraud as were alleged in 
the bill, and a judgment for damages was asked. The défendants 
moved to strike the amended pétition from the files for several reasons, 
among which was the f ollowing : 

(!)) "Because the cause of action set out in the amended pétition is l>aired 
by the statute of limitations." 

On July 15, 1914, the court (Hon. Smith McPherson, Judge) de- 
nied the motions. The défendants then answered the so-called amend- 
ed pétition. Plaintiff then made a motion to strike from the answers 
certain alleged irrelevant and redundant matter, included in which 
was an allégation that the action was barred by the statute of limi- 
tations. On September 16, 1914, the court (Hon. Smith McPherson, 
Judge) granted the motion to strike. September 21, 1914, counsel 
for défendants in open court asked permission to withdraw their 
answers and file pleas in abatement instanter setting up those things 
that had been stricken from the answers. The court (Hon. Page 
Morris, Judge) denied the request. November 4, 1914, the case was 
moved for trial before Hon. T. C. Munger, Judge, and a jury. The 
défendants moved that no évidence be allowed to be introduced for 
the reason among others : 

(8) "Because more than four years hâve elapsed since discovery of the al- 
leged fraud and prior to tlie flling of the amended pétition In this case." 

On November 5, 1914, while the case was on trial, it was stipulated 
that the plaintiff had shown himself entitled to recovery against the 
défendants if the action had not been barred by the statute of limita- 
tions of Nebraska. Thereupon the court took the question as to wheth- 
er the case was barred under advisement, and March 24, 1915, re- 
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called the jury and directed a verdict in favor of défendants, on the 
ground that the action set forth in the so-called amended pétition 
was barred. Plaintiffs excepted to the ruling of the court, and sued 
out this writ of error to review the judgment entered. It is first 
urged as error that the court iielow, in rendcring final judgment, did 
not follow the rulings of the other judges, wlio had ruled, as claimed by 
counsel for plaintiff, that the action was not barred by the statute of 
limitations. 

[1] It may be stated, as a niatter of comity and orderly judicial 
procédure, that where a question bas been ruled by one District 
Judge, the ruling ought to be followed by another District Judge sit- 
ting in the same case; otherwise, great confusion might arise if each 
judge called to sit in a case should set up his own independent opin- 
ion upon a question which hacl been already ruled in the same case. 
The ruling, however, which transferred the cause to the law side 
of the court, did not décide any question regarding the statute of 
limitations, and we are not infornied by the record for what reasons 
the other judges made the rulings they did. But whatever may bave 
been the reasons, or whatever may be the correct procédure, the 
rulings made in no way affect the power of this court to review the 
final judgment. 

[2] We therefore pass to the only remaining question in the case, 
and that is : Was the cause of action stated in what is called the 
amended pétition a new cause of action, or was it an amendment of 
an old cause of action, so as to relate back to September 22, 1908, 
when the bill was filed? It seems to be conceded that the cause of 
action stated in the so-called amended pétition is a cause of action 
mentioned in section 7569 of the Revised Statutes of Nebraska (Ed. 
1913). This section provides a limitation of four years for actions for 
relief on the ground of fraud, and also provides that the cause of 
action in such case shall not be deemed to hâve accrued until the dis- 
covery of the fraud. It is also conceded, or at least must be conceded, 
that if the so-called amended pétition set up a new cause of action that 
it was barred by the statute. Plaintifl: claims, however, that the case 
stated in the so-called amended pétition was simply an amendment of 
the case stated in the original bill, and therefore the statute of limi- 
tations did not run after the bill was filed. We think the contention 
of counsel for plaintiiï is unsound, and that this clearly appears by 
an examination of the record. 

The original bill was brought for the purpose of rescinding the 
contract between the parties and for such damages as might be re- 
covered in an équitable action with such relief in view. The bill was 
answered and the action proceeded to a détermination, which would 
bave resulted in the dismissal of the bill, had not the court decid- 
ed that the course marked out by equity rule 22 ought to be fol- 
lowed. It appears from the report of the master and from the 
mémorandum of the court that the cause in equity failed because 
Friederichsen had not refunded nor ofl^ered to refund the money 
paid to him by Renard on the exchange of lands, and also that Renard, 
with knowledge of the character of the Virginia lands, had eut val- 
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uable timber therefrom. In other words, Friederichsen by his own 
voluntary acts had rendered it impossible for him to place Renard 
in the same position as he was before the contract and deed were 
made. Now to say that an action at law, wherein the plaintiff did not 
seek to rescind the contract, but sought to affirm it and recover his 
damages for the fraud, is an amendment to the cause of action stated 
in the bill, seems to be clearly erroneous. The cause of action stated 
in the so-called amended pétition was a new cause of action. There 
never had l>een stated in court such a cause of action as was stated 
in the so-called amended pétition, and therefore it could not be said 
to be an amendment to any such cause of action. It was .simply a new 
action at law, directly opposed to the theory stated in the bill. We 
think the case is clearly ruled by \\'halen v. Gordon, 95 Fed. 30.S, 37 
C. C. A. 70, a décision by this court, and also by the f ollowing cases : 
Union Pac. R. R. Co. v. Wvler, 158 U. S. 285-291, 15 Sup. Ct. 877, 
39 L. Ed. 983 ; Robb v. Vos, 155 U. S. 13. 41^3, 15 Sup, Ct. 4, 39 
L. Ed. 52; Stewart v. liayden, 72 Fed. 403-411-412, 18 C. C. A. 618; 
First Nat. Bk. of Chadron v. McKinnev, 47 Neb. 149, 151, 152, 66 
N. W. 280; American Bldg. & I^an Ass'n v. Rainbolt, 48 Neb. 434, 
440, 67 N. W. 493 ; Pollock v. Smith, 49 Neb. 864-868, 69 N. W. 312 ; 
First Nat. Bk. of Chadron v. Tootle, 59 Neb. 44, 46-48, 80 N. W. 264; 
Boggs V. Young, 81 Neb. 621, 624, 625, 116 N. W. 501. 

We do not think this court intended in Schurmier et al. v. Conn. 
Mut. Life Ins. Co., 171 Fed. 1, 96 C. C. A. 107, to overrule Whalen 
V. Gordon. In the Schurmier Case it appeared that under a statute 
of Minnesota and by order of court creditors of a décèdent estate 
were allowed 6 months witliin which to présent their claims. Under 
the statute, if good cause was shown for the delay, the court might 
receive a claim and allow it not later than 18 months after the order. 
The insurance company, being a foreign créditer, began suit in the 
fédéral court upon its claim within 18 months, but set up no reason 
for the delay. After the 18 months had elapsed, and after demurrer 
sustained to plaintiff's pleading, on application the suit was transfer- 
red to the equity side of the court, and a bill filed setting up facts 
which were held sufficient cause for the delay, and the plaintiff was al- 
lowed to recover. But in this case there was no change of the cause 
of action, and the real question decided was whether the amendment, 
alleging facts which excused the delay. woulcl relate back to the time of 
filing the original bill. In Union Pacific Rv. Co. v. Wvler, 158 U. S. 
285, 15 Sup. Ct. 877, 39 L. Ed. 983, it'was held that, where the 
amendment allèges a new cause of action, the statute of limitations 
runs until the amendment is filed, and this though the amendment is 
made by consent. 

We are clearly of the opinion that, if the cause of action stated 
in the pétition at law can be called an amendment of the cause of ac- 
tion stated in the bill, which we very much doubt, still it was a new 
cause of action, and as such barred by the statute of limitations of 
Nebraska. 

Judgment affirmed. 
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MORGAN, Warden, v. STLVESTE-K et al. 
(Circuit Court of Appeals, Eighth Circuit. March 24, 1916.) 

No. 45,'54. 

1. Cbiminal I/AW ®=>200(3) — Foemeh "Jbopardy" — Identitt of Ofhexses. 

It is not double "jeopardy" to convlct and punish one, who broke lui» 
a post office and stole stamps therefrom, for lareeny, uuder Pénal Code 
(Act March 4, 190Î), c. 321) § 47, 35 Stat. 1097 (Comp. St. 1913, § 10214», 
as well as for tlie breaklng and entering, under section 192 (section 10362). 
though the lareeny was in a sensé a continuation of tlie brealjing and 
entering. 

[IM. Note. — For otlier cases, see Criminal I.aw, Cent. Dig. § 396; Dec. 
Dig. <S=5200(3). 

For otlier delinitions, see Words and Phrases, First and Second Serios, 
Jeopardy.] 

2. Habeas Corpus ®=30(1) — Gbounds ïoe Relief — Ebp.or. 

Error, if any, in convicting one who stole stamps from a post ottice, un- 
der Pénal Code, § 47, which provides for the punishment of lareeny of 
property belonglng to the government, rather than under section 190, 
which provides for the punishment of steallng auy mail bag or other prop- 
erty in use by or belonglng to the Post Office Dei)artment, was available 
to défendant on his trial, and on writ of error to the conviction, but it 
cannot be questioned by habeas corpus proceedings to procure discliarge 
from the sentence of imprlsonment. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. § 2-5 ; Dec. 
Dig. <®=>30(1).] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. PoUock, Judge. 

Habeas corpus by Sam Sylvester and another against Thomas W. 
Morgan, as Warden. From a judgment discharging the petitioners, 
respondent appeals. Reversed and remanded, with instructions to set 
aside the order discharging the prisoners and remand them to cus- 
tody. 

L. S. Harvey, Asst. U. S. Atty., of Kansas City, Kan. (Fred Rob- 
ertson, U. S. Atty., of Kansas City, Kan., on the brief), for appellant. 

P. Louis Zickgraf, of Pittsburg, Kan. (John L. Kirkpatrick, of 
Pittsburg, Kan., on the brief), for appellees. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. The appellees, Sylvester and Wulle, were 
jointly indicted in the District Court of the United States for the 
Northern District of Ohio, in one count for burglarizing a post office 
at Mt. Blanchard, Ohio, in violation of the provisions of section 192 
of the fédéral Pénal Code, and in another count for stealing certain 
property of the United States from and out of that post office, in vio- 
lation of the provisions of section 47 of the Pénal Code. In due course 
of procédure they were tried, found guilty as charged, and sentenced 
by the court to be imprisoned in the United States penitentiary at 
Ivcavenworth, Kan., for différent periods of time on each count. The 

(g=3For other cAses see same topic & KEY-NUMBBR in ail Key-Kumfiered Digests & Indexes 
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term of imprisonment on the second count was to begin at the ex- 
piration of the term imposed on the first count. Pursuant to their con- 
victions and sentences they were in due time deUvered into the custody 
of the appellant, who was warden of the penitentiaiy, and entered 
upon the service of their sentences. 

Prior to the expiration of their terms of service on the first count 
they joined in a pétition to the District Court of the United States for 
the District of Kansas for a writ of habeas corpus to secure their re- 
lease from imprisonment at the expiration of the sentence imposed 
on the first count, and to be discharged from any imprisonment im- 
posed on the second count. The warden filed his response, setting 
forth the facts already disclosed, with exhibits properly authenticating 
the same. Afterwards, on final hearing, the District Court ordered and 
adjudged that the petitioners be discharged at the expiration of their 
terms of imprisonment imposed on the first count of their indictment. 
From this order the warden appeals. 

Thèse are the assignment of errors: 

"The» court eried in holding that the sentences pronounced by the trial 
court upon the petitioners, and each of them, on the second count of the in- 
dictment, was and Is illégal and vold. 

"The court erred In holding that said sentences so pronounced upon the 
petitioners, and each of them, placed the said petitioners, and each of them, 
twice In jeopardy for the same offense as that charged in the flrst count of 
the indictment. 

"The court erred in granting the application for the writ of haljeas corpus, 
and dlrecting that the petitioners, and each of them, be released from impris- 
onment at the expiration of the term of imprisonment imposed upon the flrst 
<!Ount of the indictment." 

Conceding, for the purpose of this case (as counsel for appellant 
apparently does), but not deciding it, that the pétitions for writ of 
habeas corpus were not improperly applied for before the expiration 
of the term of imprisonment imposed on the first count conceded to 
be lawful, we proceed to a considération of the question raised by 
the assignment of errors: Did the sentence for the crime of larceny, 
as charged in the second count of the indictment, amount to double 
jeopardy and was it for that reason illégal? 

Section 192 reads as follows : 

"Whoever sliall forcibly break into or attenipt to break into any post office, 
or any building used in wliole or In part as a ]30st office, witli intent to com- 
mit in such post office, or building, or part tliereof, so used, an,y larceny or 
other déprédation, shall be flned not more than one thousand dollars and im- 
prisoned not more than five years." 

Section 47 reads as follows: 

"Whoever shall enibezzle, steal, or purloin any money, property, record, 
voucher, or valnable thing whatever, of the moneys, goods, cliattels, records, 
or property of the United States, shall be fined not more than five thousand 
dollars, or imprlsoned not more than five years, or both." 

[ 1 ] Counsel for appellees contend that the offense of larceny charged 
in the second count, based on section 47, was only a continuation of the 
offense of burglary charged in the first count based on section 192 ; 
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that the two were one continuing offense, and constituted only one 
crime, for which they could lavvfull}' be punished. In support of their 
contention they relv upon the f ollovving cases : llalligan v. Wavne, 102 
C. C. A. 410, 179 Fed. 112; Munson v. McClaiighrv, 117 C. C. A. 180, 
198 Fed. 72, 42 h. R. A. (N. S.) 302 ; Stevens v. McClaughry, 125 
C. C. A. 102, 207 Fed. 18, 51 L. R. A. (N. S.) 390; and O'Brien v. 
McClaughry, 126 C. C. A. 540, 209 Fed. 816. Thèse cases give counte- 
nance to their contention, and upon their authority the learned trial 
jndge made the order appealed from in this case. 

After those cases were decided, and before the judgment appealed 
from was rendered in the District Court, the Suprême Court of the 
United States handed down its opinion in the case of Morgan v. De- 
vine, 237 U. S. 632, 35 Sup. Ct. 712, 59 L. Ed. 1150, in which it dis- 
approved of the doctrine announced in the cases supra, saying (Mr. 
Justice Day delivering the opinion of that court) as follows : 

"We thlnk that it is manlfest that Congress in tlie enactment of those sec- 
tions [li)0-192 — section liK) beiug praetically the same as section 47 invol\ed 
in tlie présent case] inteuded to descrlbe separate and distinct offense*, for in. 
section 190 [47] it is'' made an offense to steal any mail bag or other propert.v 
lielonging to tlie Post Oftice Department, irrespective of whether it was neces- 
sav.y, in order to reach the property, to forcibly break and enter into a post 
()(!ice building. The ofl'ense denouneed by that section Is complète wlien the 
liropcrty is stolen, if it belonged to tlie Post Oflice Department, liowever the 
larceiiy be attempted. Section 192 makes It an offense to forcibly brealî into 
or attempt to break into a post office, witli Intent to commit in sucli i)ost offid'. 
a larceny or other déprédation. This offense is complète when the post oiiiee 
is forcibly broken into, witli intent to steal or commit otlier déprédation. It 
dostiribes an offense distinct and ajmrt from the larceny or enibezzlemeiit 
which is defined and made punishable under section 190 [47]. If the forcible 
entry into the post oftice bas beeu accomplished wltii the intent to commit the; 
ofi'enscs as deseribed, or any one of them, the crime is complète, although tlu' 
intent to steal or commit déprédation in the post oflice bnilding niay hâve 
been frustrated or ahaiidoned withont accompli shmen t. And so, nnder sec- 
tion 190 [47], if the property is in fact stolen, it is immateriai how the post 
oHice was entered, whether by force or as a matter of right, or whether the 
building was entered into at ail. It being witliin the eompetency of Congress 
to say what shall be offenses against the law, we tbink the purpose was mani- 
fest in thèse sections to create two offenses. Notwithstanding tliere is a dif- 
fererice in the adjudieated cases upon tliis sub.iect, we think the better doctrine 
j-ecognizes that, altliougli the transaction may be in a sensé continuons, the 
offenses are separate, and eacli complète in itself." 

To the same effect is the case of Ebeling v. Morgan, 237 U. S. 625, 
35 Sup. Ct. 710, 59 L. Ed. 1151. 

On the authority of thèse cases, the contention of the appellees can- 
not be sustained. There was no double jeopardy in the sentence im- 
posed on the second count. The two counts charged two separate 
offenses, and they were punishable separately according to the provi- 
sions of the sections of the statute quoted. 

[2] The point was made by appellees' counsel in their brief that the 
conviction for the crime of larceny on the second count, based on sec- 
tion 47, was illégal and void, because the articles charged to hâve been 
stolen were postage stamps, for the stealing of which more apt provi- 
sion is alleged to hâve been made in section 190. 
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It is argued that section 47 is broad and comprehensive in its char- 
acter, making provision generally for the punishment of stealing "any 
money, property, record, voucher or valuable thing whatever of the 
moneys, goods, chattels, records or property of tlie United States,'" 
while section 190 makes spécifie provision for the punishment of steal- 
ing "any mail bag or other property in use by or belonging to the Post 
Office Department." It is argued that postage stamps, which were the 
subject of the larceny in the second count of the indictment, fall under 
the description of "property" referred to in section 190, and do not 
fall so accurately under the description of property made the subject 
of larceny by section 47, and that as a resuit the indictment should 
hâve been based on section 190, instead of section 47. 

If there is any merit in this contention, as to which \ve express no 
opinion, it was available to the appellees in the trial court as a défense 
to the indictment, and afterwards, if necessary, by writ of error, from 
the United States Circuit Court of Appeals for the Sixth Circuit. No 
,such défense having been there made, and the point now raised not 
having been presented to or ruled upon by the trial court, it cannot 
now be availed of. A habeas corpus case cannot be made to serve the 
purposes of a writ of error. To this well-known proposition of law 
no citation of authority is necessary. 

The judgment must therefore be reversed, and the cause remanded 
to the District Court, with instructions to set aside the order discharg- 
ing the prisoners, and remand them to the custody of the warden of 
the penitentiary, there to remain until the terms of their sentences, as 
pronounced, shall expire. 



Mc]<3L\VAIN-BART0N SHOE CO. Y. BASSETT. 

In re ADKINS. 

(Circuit Court of AppeaLs, Eiglith Circuit. February 28, 191G.) 

No. 4547. 

1. B.-\NKRUPTCY ©=140(1) — TiTLE OF TkUSTEE — CONSIGNMENT TO FaCTOK 

CO.N'TRACT. 

A contrnct by whieli a eoriioration agreed to coiisiîrn slioes to tlie 
banlcrupt for sale by biiii, the baiikimpt to pay the fn>iKht and storage 
charges, and to keep the shoes insured for the benefit of the consignor, 
and to aecount to the eoiisigiior for the net priée fixed in invoices, which 
were to be attachée! to tlie contract, and perniitting the banlcrupt to sell 
the slioes at sucli priée as woiild enable him to pay his commission and 
ail expenses, but reserving title in the consignor. is a contract of factor- 
age. not of sale, which is valid, and not refiuired by the laws of Kansas 
to be recorded. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. <@=ol40(l).] 

2. Bankbuptct <ês=>140(1) — Title op Trustée — Consignment — Ibkegulari- 

TIE.S. 

Tliat the parties to such contract conducted the business in relation 
<S:=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Kigests & Indexes 
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thereto In an irregular manner did not avoid the eontraet, so long as no 
credltor of the bankrupt was thereliy mlsled to his injury. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 198, 199 ; 
Dec. Dlg. <S=»140(1).] 

3. Bankruptcy ®=>140(1) — Title of Trustée — Consignmbnt— Billint; of 

GOODS. 

The billing of the shoes by the consignor upon it.s ordinary blank fonns. 
without référence to the eontraet, does not overeome the eontraet itself, 
and undlsputed testlmony that the shoes clainied were shlpi)ed undcr its 
ternis, so as to establish a sale of the shoes to the bankrupt. 

[Ed. Note.~For other cases, see Bankruptcy, Cent. Dlg. i§ 1!>8, 199; 
Dec. Dig. ®=al40(l).] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

In the matter of W. C. Adkins, bankrupt. From an order of the 
District Court, denying the claim of McEUvain-Barton Shoe Com- 
pany to certain shoes in the possession of George R. Bassett as trus- 
tée, the claimant ap;)eals. Reversed and remanded, with directions. 

H. T. Dedrick and W. M. Dedrick, both of Wichita, Kan., and 
Edgar C. Ellis, Haie IL Cook, and Raymond G. Barnett, ail of Kan- 
sas City, Mo., for appellant. 

C. V. Ferguson and E. J. Dierks, both of Wichita, Kan., for appel- 
lee. 

Before ADAjMS and CARLAND, Circuit Judges, and TRIEBER,. 
District Judge. 

CARIvAND, Circuit Judge. Appeal from an order of the District 
Court for the District of Kansas, which denied the appellant the right 
to recover certain shoes in the possession of appellee, as trustée of the 
cstate of W. C. Adkins, a bankrupt. The facts of the case which condi- 
tion the correctness of the décision below are substantially as foUows : 

By eontraet made May 25, 1914, the appellant appointed Adkins its 
authorized agent at Wichita, Kan., for the sale on commission of 
shoes thereafter to be shipped by appellant to Adkins under said eon- 
traet. The invoices of said shoes were to be attached to the eontraet. 
which was executed in duplicate, as the shoes were shipped. The 
appellant in and by said eontraet agreed to consign to Adkins upon his 
request shoes during the continuance of the eontraet. Adkins agreed 
to receive the shoes from the transportation companies and pay ail 
transportation charges, to furnish proper warehouse room for ail 
shoes consigned, to pay ail taxes, license, rent, and ail other expenses 
incidental to the safe-keeping and sale of the shoes, and to waive ail 
claims against appellant for such expense, to keep such shoes insured' 
for their full value, at the expense of Adkins, in the name and for the 
benefit of appellant, in companies approved by it, to turn over the 
policies to it, and, in case of neglect or f ailure to insure, to become per- 
sonally responsible for any loss or damage that might occur to the 
shoes while in the custody of Adkins, to keep samples of said shoes 

©ssFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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set up in salesrooms suitable for the purpose, to make ail reasonable 
efforts to sell the same, and net to sell any other make of shoes to the 
exclusion of those consignée! under the terms of the contract, and to 
sell the shoes consigned for enough more than the net amounts to be 
received therefor by appellant, and set opposite said shoes in the in- 
voices and schedules to be attached to the contract, to pay ail freights, 
taxes, expansés, charges, compensation, and commissions for the 
handling and selling of said shoes, and the doing of ail things pro- 
vided to be done by Adkins; it being mutually understood that the 
net amounts set opposite said shoes in the schedules or invoices should 
be the net priées at which said shoes were to be consigned for sale, and 
were the net amounts which Adkins agreed to account for and deliver 
to appellant for said shoes when sold as per terms of the contract — 
the full charges, compensation, commission, and expansés of Adkins 
for the handling and selling of the shoes, and the doing of ail things 
stated in the contract to be performed by Adkins, to be the différence 
between the net amounts and the gross amounts received from the sale 
of the shoes. Adkins also agreed not to part possession with any of 
the shoes until full and satisfactory settlement should hâve been made 
for the same by the purchaser thereof, and that he would not allow 
under any circumstances any such shoes to be taken away on approval 
before such settlement was made, and that ail proceeds of such sales, 
whether cash or notes, should be kept separate and distinct from the 
other business of said Adkins. Adkins further agreed to make out 
and render to appellant on the Ist day of every alternate month, and 
oftener if so requested, a full and complète report of ail sales made the 
two months previous, or since the last report made, and to accom- 
pany said report with a full settlement in accordance with the contract 
for ail shoes reported sold. It was further agreed between the parties 
to the contract that the shoes to be supplied thereunder were to be 
•consigned simply, and that the title to and ownership of ail shoes con- 
signed to Adkins under the contract, and ail proceeds of the sale of 
same, should remain vested in appellant, and be its sole property and 
subject to its order, until the full amount to be received for said goods 
should hâve been received by appellant. The contract was to remain 
in force until January 1, 1915, unless canceled and annulled by appel- 
lant. At the termination of the contract Adkins agreed to return ail 
shoes remaining on hand and unsold to appellant at their warehouse in 
Kansas City in good order and free from ail f reight charges. 

It appears in the record that in the actual transaction of the business 
of the contract the request for shoes made by Adkins, and the bills or 
invoices made out by appellant when the shoes would be shipped to 
Adkins, were not actually attached to the contract, the original of 
which was in the possession of appellant and the duplicate in posses- 
sion of Adkins. The invoices also were made out on the blank forms 
commonly used by appellant in the ordinary business of selling shoes. 
It does not appear that Adkins insured the shoes as provided in the 
contract. At the time Adkins filed bis voluntary pétition in bankruptcy 
on January 28, 1915, there was in his possession shoes shipped by 
appellant to him under the terms of the contract which had not been 
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paid for. The subséquent disposition of the same appears from the 
f ollowing stipulation : 

"Tliat the sait! McKlwiiln-Barton Shoe Com]iany liave lieretofore filed and 
hâve riow pendins a i)etitiou in réclamation for certain shoes in the possession 
of the said Geo. R. Bassett, as trustée of the said l)ankrnpt estate ; tliat said 
shoes hiive this da.y been, with other nssets of .^iaid estate, exposed to sale, 
and the said MeElwaln-lîarton Shoe Company hâve purcliased for ijîdOO said 
shoes claimed In said réclamation pétition, now on hand, aud they shall take 
said shoes, and if said pétition in réclamation is determined in their favor 
no payment shall be niade on siild pnrchase, and if their pétition be not sus- 
tained, and the property is determined to be tliat of the trustée, then the 
Mt'Elwain-B'arton Shoe Company will pay into the hands of Geo. R. 
Bassett, trustée, the said sum of $C00." 

The trial court held that, as the invoices of the shoes were not 
fonnally attached to the contract as provided for therein and the shoes 
were not insured, the parties to the contract had departed theretrom 
to such an extent that the shoes which appellant seeks to recover 
were sold in the regular course of trade, and the title thereto passed 
to Adkins, so as to defeat the right of appellant to recover the goods 
under the terms of the contract. Mr. E. E. Pearson, the crédit man 
of appellant, positively testifies that the shoes were shipped under and 
by virtue of the terms of the contract, and there is no évidence to the 
contrary, except the mère fact that the billing of the shoes by appel- 
lant was made on the ordinary blank forms used by it in the ordinar)' 
course of its business, and did not refer to the contract, nor were the 
invoices attached to the same. 

[1] There is no évidence in the record that any creditor of Adkins 
was misled in any way by the course of dealings between appellant and 
Adkins. The référée, whose order disallowing the claim of appellant 
was confirmed by the District Court, decided that the contract itself 
was a fraud upon the public, and, as it had not been recorded, was 
void. We are of the opinion that the contract on its face was not an 
absolute sale, nor a conditional sale, but was a contract of factorage. 
Contracts of this kind bave luiifornily been held valid. Ellet-Kendall 
Shoe Co. V. Martin, 222 Fed. 851, 138 C. C. A. 277 (8th Circuit); 
Ludvigh, Trustée, v. American Woolens Co., 231 U. S. 522, 34 Sup. 
Ct. 161, 58 L. Ed. 345; Id., 188 Fed. 30, 110 C. C. A. 180; National 
Bank of Augusta v. Goodyear, 90 Ga. 711, 16 S. Ë. 962; Cortland 
Wagon Co. v. Sharvy, 52 Alinn. 216, 53 N. W. 1147; Thornton v. 
Cook, 97 Ala. 630, 12 South. 403 ; Conable v. Lynch, 45 lowa, 84 ; 
Heim Brewing Co. v. Linck, 51 Mo. App. 479; Bank v. Benedict Co.. 
74 Fed. 182, 20 C. C. A. 377; Sturm v. Boker, 150 U. S. 312, 14 Sup. 
Ct. 99, 37 L. Ed. 1093 ; Renoe v. Milling Co., 53 Kan. 255, 36 Pac. 
329; Big Four Implement Co. v. Wright, 207 Fed. 535, 125 C. C. A. 
577, 47 L. R. A. (K. S.) 1223 (8th Circuit); Powell v. Wallace, 44 
Kan. 656, 25 Pac. 42. As a contract of factorage, no public record of 
the same was required by the laws of Kansas in order to make it valid, 
as against creditors. Ellet-Kendall Shoe Co. v. Martin (supra), 222 
Fed. 851, 857, 138 C. C. A. 277; Powell v. Wallace, 44 Kan. 656, 25 
Pac. 42; Van Arsdale v. Peacock, 90 Kan. 347, 349, 133 Pac. 703; 
Jones V. Coates, 196 Fed. 860, 116 C. C. A. 422. 
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[2] The fact that the parties to the contract conducted the business 
in relation thereto in an irregular manner, so long as no creditor of 
Adkins was misled to his injury thereby, did not avoid the contract. 
Bank v. Goodyear, supra, 90 Ga. 711, 16 S. E. 962; Thompson & Co. 
V. Barnum & Co., supra, 49 lowa, 392; Sturm v. Boker, supra, 150 
U. S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093; Schenck v. Saunders, 13 
Gray (Mass.) 37, 40. 

[3] The billing of the shoes by appellant upon the ordinary blank 
forms, without référence to the contract, cannot be allowed to over- 
cotne the contract itself, and the other undisputed testimony that the 
shoes were shipped under the terms of the contract. The witness 
Pearson also testified that the contract continued from May until the 
last shipment in December, 1914, and that the same was never modified 
or superseded by any other arrangement between the parties. We 
hâve no doubt but that upon the facts and the law appellant is entitled 
to recover. 

The judgment below is therefore reversed, and the case remanded 
for judgment in accordance with the stipulation hereinbefore quoted. 



W. S. PECK & CO. V. WHITMER. CITIZEXS' BANK OF FRANKFORT, 
KAN., V. SAME. In re HEI.EKER BROS. MERCANTIEE CO. 

(Circuit Court of Appeals, Eighth Circuit. Marc'li 2.5, 1916.) 

Nos. 4486, 4487. 

1. BaNKRUPTCY <g=;iO.'i(l) — CL-MMS— ]:'KI;FEKEN('E.S— lîURDEX OF l'KOOF. 

In orfier to defeat, under Kankr. Act Jui.v 1, 1S9.S, o. 541, § 57g, .30 Stat. 
560 ((^onip. St. 19i;i, § 9641), the clainix ol" cri'ditors wlio liave reeeiwd 
voidable préférences and liave not surrendered tlieni, the trustée in banli- 
ruptcy n)ust prove. under sections 60a and dOb (section 9644), by a fair 
prépondérance of tlie évidence, that tlie tiankrupt was insolvent at tbe 
time the paynients weve niade, that they cnaliled tlie credirors to reeei%'e 
a larger percentage of their resiiectlve debts than any other creditor of 
tlie same class, and that at the time eacli partlcular i)aynient was made 
the creditors had reasonable grounds to believe that tlie enforcement of 
the payment would elïeet a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 45S, 459 ; Dec. 
Dig. ©=3303(1). I 

2. Bankruptcy (S=3;503(3) — Claims— I'keferences— P.\iît Payiients. 

Evidence he.ld not to show that creditors, who received from their debt- 
or, knowing him to be Insolvent and dnrlng the four months preceding 
the tiling of the pétition in bankruptcy agaiiist hini, payments. nono of 
which exceeded 2% per cent, of the aniount of their clainis, and wliicU 
totalled only 18 per cent, of their daims, wliile during the same period 
other creditors whose clainis amounted to 30 lier cent, of tlie insolvent/s 
indebtedness were pald in full, and there was sufticient in the hands of 
the trustée to pay 30 per cent, on the remaining délits, had reason to be- 
lieve that they would resuit in a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. l)ig. § 462 ; Dec. 
Dig. (g=3.303(3).] 

3. Bankruptcy (g=>]6(i(l) — "Pkefere.xce''— Statutes. 

Under Bankr. Act, § 60a, provlding that a iicrson shall be deeiiied to 
hâve given a préférence if, lieing insolvent, he lias witliin four months 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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before tlie filing of tlie pétition made a traiisfer of any of Ms property, 
and the eBfect of the enforcement of sueh transfer wUl be to enable any 
one of his creditors to obtaln a greater percentage of his debt than any 
otlier of sucli creditors of the same class, the phrase "wlll be" does not 
control the provision of section 60b that If a bankrupt shall hâve made a 
transfer of any of his property, and If at the tlme of the transfer he be 
insolvent and the transfer then operate as a préférence, and the person 
recelving it or to be benefited thereby shall then hâve reasonable cause to 
belleve that It woiild efCect a préférence, it shall be voldable, so as to 
make the tlme for determlning whether the creditor had cause to belleve 
that the paynient opérâtes as a préférence the tlme of distribution, Instead 
of the tlme of payment. 

[ï]d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250, 251; 
Dec. Dig. <g=3lGC(l). 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Jiulge. 

In the matter of the Heleker Bros. Mercantile Company, bankrupt. 
Froni orders disallowing the claims of W. S. Peck & Co. and the Citi- 
zens' Bank of Frankfort, Kan., against the estate of the bankrupt, the 
claimants separately appeal. Orders reversed, and cases remanded, 
with direction to allow the claims. 

William J. Gregg and J. D. Gregg, both of Frankfort, Kan., and 
Ernest S. Ellis and Frank W. Yale, both of Kansas City., Mo., for ap- 
pellants. 

A. L. Quant, of Topeka, Kan. (W. S. McClintock, of Topeka, Kan., 
and Edwin A. Krauthoff, of Kansas City, Mo., on the brief), for ap- 
pellee. 

Before SANBORN and CAREAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. Thèse appeals are from orders disal- 
lowing the claims of appellants against the estate of Heleker Bros. 
Mercantile Company, a bankrupt, on the ground that within four 
months prior to the fding of the pétition in bankruptcy, to wit, Septem- 
ber 23, 1914, they had received voidable préférences. The facts with 
référence to the alleged préférences are as follows : 

W. S. Peck & Co., doing business in New York City, within four 
months prior to the date last mentioned, received in the form of par- 
tial payments, made a week or more apart, from the bankrupt, which 
did business at Frankfort, Kan., the sum of $525. This sum was 
about 18 per cent, of the total indebtedness owing by the bankrupt to 
Peck & Co., and each payment was from 1^4 per cent, to 2% per cent, 
thereof. The Citizens' Bank, doing business at Frankfort, Kan., dur- 
ing the period of four months prior to the filing of the pétition as 
before stated, received in partial payments from the bankrupt the sum 
of $621.68, which was about 18 per cent, of the total debt owing by 
the bankrupt to the bank, and no payment exceeded Zy^ per cent, of 
said debt. The payments were made through Gregg & Gregg, attor- , 
neys at law, residing at Frankfort. Kan. One of the Greggs was also 
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a director of the bank. Between January 24, 1913, and September 

15, 1913, Gregg & Gregg collected the claims of 21 creditors of the 
bankrupt in full. Between May 19, 1914, and September 19, 1914, the 
bankrupt made payments to its creditors as f ollows : 

Richardson Dry Goods Compa ny $1,238 <S0 

Morris Levy & Company 22 50 

Perfection Manufacturlng Company 353 50 

Cutter & Crossette 25 (X) 

S. GalewskI 20 (K) 

Omaha Rubber Companv 25 0(V 

A. Ratkowski 45 00 

Topeka Woolen Mfg. Company 25 00 

Topeka Woolen Mfg. Company, Mclse «4 00 

Geo. P. Ide & Oo 165 2S 

W. S. Peck & Co., as follows : .5/24 .STO. 0/7 $35. 0/14 !!;35. fi/21 .$35, 
6/28 $70, 7/7 ¥70, 7/18 $70, 7/31 $35, S/7 $:!5, cS/14 $35, 8/23 $3.5— 

total ; 525 0(v 

W. S. Peck & Ce, Merchandlse 81 00 

Royal Worcester Corset Company 15 00 

McOord Donavan Sboe Company IfiO 00 

Jas. F. Coyle & Co. . ., fiO OO 

Cooper Wells & Co SO 00 

Whlttinghill-Harlow Shoe Company fiO (W 

Sbonioger Helnshelmer Company 10 OO 

Richardson Shoe Company 103 85 

McCaskey Register Company 16 25 

P. W. Minor & Son 1 19 i)0 

Boye Needle Company 16 Oi; 

Hamilton Brown Shoe Company 80 OO 

Interstate Rubber Company 110 82 

Northwestern Knitting Company 129 (M> 

Beloit Glove & Mltten Company 165 00 

Jacob David Sons Co 250 OO 

Morris Mann & Rellly 74 23 

American Handsewed Shoe Company 46 07 

Schmelzer Arms Company 12 50 

The Bracken Company (i4 50 

Thos. D. Barry Company 40 (>0 

Fred S. Todd Shoe Company 25 00 

Outcault Adv. Company 15 00 

H. H. Lobdell Company 35 OO 

F. Siegel & Bros 50 Oo 

Tootle-Campbell Company 10 Oi> 

Home Manufacturlng Company 30 00 

AVayne Muslln TJwear Company 15 IT 

Central Topeka Paper Company 6 1(> 

Bush Hat Company 100 00 

Bush Hat Company, mereliandise 07 8S 

H. Burstein Company 10 00 

K. C. Paper House 7 30 

Shukert Furniture Company 2 .50 

Citizens' Bank 621 6s 

$5,059 30 

The aggregate of ail the bankrupt's debts at the beginning of the 
four months period was $17,509.34. It would thus appear that the 
bankrupt paid about 30 per cent, of its indebtedness during the four 

months period. The appellants did not receive their proportion of the 
payments made when the amount of their indebtedness is considered. 
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Thèse facts are stated as beariiig on the question as to whether the 
payments were préférences and also as bearing upon the question as to 
whether appellants at the time they received the same had reasonable 
cause to believe that the enforcenient of the payments would effect a 
préférence. 

[1] The following sections of the bankruptcy law are material in 
the considération of the question as to whetlier the payments made 
were voidable préférences : 

Sec. 57g: "The daims of creditors who Imve rocx-ived préférences, voidable 
Tinder section 60, subdivision b, * * * sliall not l)e allowed unless sucb cred- 
itors siiall surrender sncli préférences. * * * " 

Sec. eOa: "A person shall be deenied to bave siven a préférence if, bein,;-; 
insolvent, he bas, witiiin fonr niontbs before the filins; of the pétition * * * 
made a trausfer of aii.y of his proiierly, and tlie effect c.f the enforcenient of 
such * * * transfer will be to enalvle any one of Uls creditors to ol>tah; 
a greater pevcenta,«<> of his debt than auy otber of sucli creditors of tho same 
class." 

Section 60b: "If a tianUrupt shall bave * * * made a transfer of any of 
his property, and if, at the finie of tlie transfer * * * the banlvrupt be in- 
solvent and the * * * transfer tlien operate as a préférence, and the i)er- 
soii receivin,s it or to l)e benefited tbereby, or his auent actinsr thereln, shall 
then bave reasonalile cause to believe that the enforcenient of such * * * 
transfer would effect a iircference, it shall be voidable by the trustée and lie 
inay recovor tho property or its value from such person." 

It thus appears that it is not sufficient to defeat the allowance of the 
daims of appellants that they received préférences as deflned by law, 
but it also must appear that at the time the payments were made ap- 
pellants had reasonable cause to believe that the enforcenient of the 
payment or transfer would efïect a préférence. Therefore the burden 
of proof was upon the trustée to show by a fair prépondérance of 
the évidence (1) that the bankrupt was insolvent at the time the sev- 
eral payments were made; (2) that the payments so made enabled 
appellants to receive a larger percentage of their respective debts than 
any other creditor of the same class ; (3) that at the time each particu- 
lar payment was made appellants had reasonable cause to believe that 
the enforcenient of the payment or transfer would effect a préférence. 

[2] Where in any particular case it is sliown that a creditor at the 
time he receives fuU payment of his debt knows that his debtor is 
insolvent or has knowledge of such facts, which investigated would 
show insolvency, it necessarily results that the creditor had reasonable 
cause to believe that the enforceriient of the transfer would effect a 
préférence. But in a case where the transfer or payment amounts to 
but a small percentage of the total debt, knowledge of the insolvency 
of the debtor or of facts which if investigated would lead to such 
knowledge is not conclusive upon the question as to whether the cred- 
itor had reasonable cause to believe that the enforcenient of the trans- 
fer or payment would effect a préférence. It will be observed that the 
language of section 60b provides : 

"That if at tîie time of the transfer the banlsrupt be Insolvent and the trans- 
fer then operate as a préférence, and the person receivlng it shall then hâve 
reasonable knowledge to believe that the enforcement of the transfer would 
eflfect a préférence, the same shall be voidable by the trustée." 
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It thiis appears that the insolvency must exist at the time of the 
transfer, and the transfer must then operate as a préférence and the 
créditer must then hâve reasonable cause to believe that the enforce- 
ment of the transfer would effect a préférence. Let us assume that 
the record shows that the bankrupt was insolvent at the time the sev- 
eral payments were made, and that appellants had knowledge of such 
facts, which if investigated would hâve led to a knowledge of the 
insolvency, there would still remain to be established two important 
and material facts, viz. that the payments at the time they were made 
to appellants enabled them to receive a larger percentage of their re- 
spective debts than any other créditer of the same class, and that at 
the time each particular payment was made appellants had reasonable 
cause to believe that the payments would hâve this effect. The en- 
forcement of the transfer when such transfer is in the form of the 
payment of money simply means if the payment shall stand as a légal 
payment. 

We fail to fînd any évidence in the record that the appellants at 
the time they received the several payments had reasonable cause to 
believe that the enforcement thereof would effect a préférence. On 
the contrary, the percentage of the total indebtedness of the bankrupt 
paid during the four months period amounted to about 30 per cent., 
which was about 27 per cent, in excess of the percentage received by 
the appellants if each individual payment is considered alone, and 
about 12 per cent, in excess if the total payments made to appellants 
be considered. It also appears from the record that the estate of the 
bankrupt has been reduced to cash and that the same will pay about 
30 per cent, more of the total indebtedness of the bankrupt. In view 
of thèse undisputed facts, how can it be said that the appellants at 
the time they received the payments had then reasonable cause to 
believe that the enforcement of the transfer would effect a préfér- 
ence; that is, that it would resuit then and there if the estate of the 
bankrupt was distributed, in the appellants receiving a larger per- 
centage of their debt than other creditors of the same class ? We find 
no évidence upon which to base such a finding. 

[3] Counsel for the trustée, however, seek to avoid the force of 
this contention by calling attention to the language of section 60a, 
defining a préférence. The following clause is specifically referred to : 

"And the effect of the eirforcement of such Judginent or tran.sfer xmll 6c to 
enable any one of his creditors to obtain a greater percentage of his debt than 
any other of such creditors of the same class." 

It is argued that the words "will be" refer to some future period, 
presumably to the time when, after the payment of ail expenses, a 
bankrupt's estate is ready for distribution by a court of bankruptcy. 
We are of the opinion, however, that by the very language of section 
60b the payment must operate as a préférence at the time it is made, or 
not at ail, and the behef of the créditer as to whether it will con- 
stitute a préférence or not, must be of the time the payment is made. 

Taking the record as it stands, how could the appellants be held 
to hâve believed that if the estate of the bankrupt had been distrib- 
uted at the time of thèse payments it would not hâve given every cred- 
231 F.— .57 



898 231 FEDERAL REPORTER 

itor a greater percentage of their debts than they were receiving. The 
estate of the bankrupt at the time the payments were made, would 
hâve paid about 60 per cent, on the dollar. The créditer who receives 
a partial payment on his debt, so far as the question of his having rea- 
sonable cause to believe that the enforcement of the payment would 
effect a préférence is concerned, has the right to look at the bank- 
rupt's estate at the time the payment is made, bankruptcy may never 
occur ; but if it does, the creditor may not be charged with a knowl- 
edge of what an estate will pay out after it has undergone the shrink- 
ing process of the courts. 

We are therefore of the opinion that the trustée did not sustain the 
burden of proof in establishing that at the time the payments were 
made they operated as préférences, and that at the time they were 
made the appellants had reasonable cause to believe that the enforce- 
ment of the payment would efïect a préférence. 

The decrees in each case are reversed, and the cases remanded, with 
directions to allow the claims of appellants. 

TRIEBER, District Judge, concurs in the resuit. 



WETMAN-BRTJTON CO. v. LADD. 

(Circuit Court of Appeals, Eiglitli Circuit. March 9, 1916.) 

No. 4511. 

1. Appeal and Ebeob <S=>185(1) — Reseevatioiî of Gbounds of Review — 

Want of Jdrisdiction of Lower Couet. 

Under Judicial Code (Act Mardi 3, 1911, e. 231) § 37, 36 Stat. 1098 
(Comp. St. 1913, § 1019), providlug tliat if, in any suit In tlie District 
Court, it stiall appear at any time that tlie suit does not really and sub- 
stantially involve a controversy properly within tlie jurisdiction of the 
District Court, it shall proceed no further therein, but shall dismiss the 
suit, or remand it to the state court, the Circuit Court of Appeals should 
dlsmlss for want of jurisdiction a suit over which the District Court had 
no jurisdiction, but which it dismlssed on the merlts, even if the ques- 
tion of jurisdiction was not ralsed by the défendant in the court below or 
on appeal. 

[Ed. Note.^For other cases, see Appeal and Error, Cent. Dig. §§ 1166- 
1168, 1170-1176; Dec. Dig. <S=>185(1).] 

2. Courts <S=>,303(2) — Suits Agaikst States — TJNAtrTHORizED Acts of Offi- 

CER — Jurisdiction. 

If the acts of a state offlcer are beyond the authority vested in him, an 
action in trespass or suit for injunction against him is not an action or 
suit against the state, but may be entertained by the fédéral courts, if 
requisite jurlsdlctional facts appear. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 844^; Dec. 
Dig. ■S=j303(2).] 

3. lN.ruNCTioN <S=»105(1) — Jurisdiction — Criminal Prosecutions. 

The fact that a state statute can be enforced only by criminal prosecu- 
tions does not defeat the jurisdiction of equity to enjoin unlawful inter- 
férence with property rlghts by unauthorized criminal proceedlngs under 
the statute. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 178 ; Dec. Dig. 
<S=>105(1).] 

®=>For other cases see same topic & KEY-NUMBBR In ail Key-Numbèred Digests & Indexes 



WETMAN-BBUTON CO. V, LADD 899 

4. CoNSTiTUTioNAi/ Law <S=>46(1) — Detekminatiok of Constitutional Ques- 

tion — Necessitt. 

Courts will never pass on the constitutionality of a statute, unless it 
Is absolutely necessary. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 43, 
45; Dec. Dlg. ®=546(1).] 

5. Injunction i®=5l28 — ^Health — Begulatioks — Evidence — "Snuff" — "Fine 

CuT Chewing Tobacco." 

In a suit to restrain a state food commissioner from Interfering with 
the sale of plaintlff's tobacco under the authority of Laws X. D. 1913, c. 
271, prohlblting the sale of snufC, évidence held to shovir that the tobacco 
was not a "snuff," wliich is ordinarily understood aa tobacco which has 
been fermented and powdered and is primarily Intended to be takeri by 
the nose, but may also be taken in the mouth for absorption by the gum.s 
witbout mastication, but was a "fine eut chewing tobacco," which is gen- 
erally recognized, in accordance with the régulations of the Internai 
Revenue Department, as tobacco which has been eut or prepared from 
manufactured plug or twist tobacco, or from tobacco scraps, cuts, or 
clippings, and which is practically intended to be used exclusively as a 
chewing tobacco. 

[Ed. Note. — For other eases, see Injunction, Cent. Dig, § 278 ; Dec 
Dig. ®=5l28.] 

Appeal from the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

Suit by the Weyman-Bruton Company against E. F. Ladd. From 
a decree denying the rehef asked, and dismissing the bill, plaintifï ap- 
peals. Reversed and remanded, with directions to grant the injunc- 
tion prayed for. 

This is an action by the appellant, who Is engaged in the manufacture of 
tobacco, manufacturing, among others, a fine eut chewing tobacco known to 
the trade and branded as "W-B Fine Cuc Chewing Tobacco," to enjoin the 
appellee, who Is the state chemist and food commissioner of the state of Nortli 
Dakota, from preventing the appellant and tobacco dealers In tliat state from 
selling this tobacco In the state, which he declared to be a snufE within the 
prohibition of the laws of that state. We shall refer to the parties as plaln- 
tiff and défendant respectively, that being their relation in the District Court. 

The bill charges that the défendant, in his officiai capacity, has sent circu- 
lars to dealers in tobacco throughout the state, advislng thom that this to- 
bacco is a snuff, and warning them that any further sales of this tobacco 
would resuit in prosecutions under the law; that the plaintifC has expended 
large sums of money in advertising this tobacco In that state, which It is 
olaimed Is not a snuff, but a fine eut chewing tobacco; that uuless the de- 
fendant is prevented from doing so, the plaintifC, who has a very large trade 
of that tobacco in the state, would suffer damages in excess of .$100,000 ; that 
by reason of thèse circulars and threats of prosecutions, the penalty being a 
fine of not less than if.ôOO and not more than .$1,000 upon a conviction for 
the first offense, and for each subséquent conviction confinement in a jail for not 
less than 6 months, the plaintiff's business is practically destroyed, and great 
loss sustalned by it. The prayer is for an injunction, to prevent the défend- 
ant from carrylng into effect the threats of prosecutions. 

The answer seeks to justify the acts of the défendant, which are admitted, 
by claimlng that this tobacco is in fa et snufC within the meaning of the act 
of the Législature of the state of North Dakota, entitled "An act to prohiblt 
the importation or sale of snuff or any substitute therefor, and providing a 
penalty therefor, and to repeal chapter 277 of the Session Laws of North 
Dakota of 1911," approved March 7, 1013 (Laws N. D. 1913, c. 271), and whicli 
act is as follows: 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"Prohibiting Manufacture and Sale of Snuff. 

"Be It enacted by the Législative Âssembly of tlie state of North Dakota: 

"Section 1. (Sale of Snuff Prohibited.) It sliall be unlawful for any person. 
flrm or corporation to iinport, manufacture, distribute, transport, sell, offer for 
sale, or to hâve in possession for sale, or to give away any suulï or any sub- 
stitute tlierefor, under wliatever name called, and as delined in this act, 

"Sec. 2. (Snuff Deflncd.) For the purpose of this act, snuff is defined as 
any tobacco that has been fermented, or drled, or fiavored, or pulverized, or 
eut, or scented, or otherwise treated, or any substitute therefor or imitation 
thereof, intended to be taken by the mouth, or nose: l'rovided, however, that 
ordinary plug, tine eut, or long eut chewing tobacco as now eommonly known 
to the trade of this state shall not be ineluded in sucli définition. 

"Sec. 3. (Ojfficers to Enfœ-ce.) It shall be the duty of the state's attorneys, 
sheriffs, iwlice offleers, health officers, and the food commlssioners to enforce 
the provisions of this statute, and for the purpose thereof they shall hâve 
ingress and egress to ail places of business where it is believed that snulï, as 
hereinbefore defined, Is kept in violation of this act. Grand juries and 
state's attorneys shall hâve full inquisitorial powers over offenses comniitted 
under this act, and state's attorneys shall make investigation and conduct 
prosecutions when proper évidence is furnished to theni. 

"Sec. 4. (Ropeal.) Chapter 277 of the Session Laws of North Dakota of 
1911 is hereby expressly repealed. 

"Sec. 5. (Penalty.) Any person or persons violating the provisions of this 
statute or who aids another to violate the sanie shall be guilty of a misde- 
meanor and on conviction shall be fined not less than J?500.00 nor more than 
•^1,000.00 for the flrst offense, and for each subséquent conviction shall be 
confined in jail for not less than six months. 

"Approved March 7, 1913." 

The answer states that this tobacco is a snuff, because: (1) A chemieal 
analysis shows tliat it is similar in amount of nioisture and in nicotine 
content to "Right Cut" and "Copenhagen" tobaccos, two other products 
manufactured and sold by the plaintiff, and held to be snuff. (2) That the 
method of using "W-B Cut," as evldenced by plaintlff's advertiseinent of the 
product, is similar to the method of using "Copenhagen Snuff" and "Right 
Cut Chewing Tobacco," the latter having been held by the Suprême Court 
of North Dakota, in State v. Oison, 26 N. D. 304, 144 N. W. 661, to be snuff 
within tlie meanlng of the above statute. 

Upon the final hearing a final decree was rendered,- denying the relief asked 
by plaintiff, and dismissing the bill, with costs iii favor of the défendant, 
from which decree this appeal is prosecuted. 

Engerud, Holt & Frame, of Fargo, N. D., and A. H. Burroughs and 
H. Lewis Brown, both of New York City, for appellant. 

Henry J. Linde, Atty. Gen., and Francis J. Mnrphy and H. R. Bit- 
zing, Asst. Attys. Gen., for appellee. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). [1] 
The défendant questions the jurisdiction of the District Court to enter- 
tain the bill, upon the ground that the action is in effect against the 
state, the défendant merely acting as an officer of the state in enforc- 
ing its laws, and upon the further ground that as the state can, under 
the statute, only proceed by criminal prosecutions, a court of equity 
cannot, by injunction, prevent the enforcement of the criminal laws of 
the state. 

The jurisdiction of the District Court, or as a court of equity, was 
not questioned by a motion to dismiss, nor did the court below dismiss 
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the Lill upon eitb.er of thèse grounds. That it was not dîsniisscd for 
want of jurisdiction as a national court is conclusively shown by the 
fact that the court awarded to the défendant costs, which could not 
hâve been donc if the dismissal had been for such want of jurisdiction. 
Still, if the court was without jurisdiction, it would be our duty to di- 
rect a dismissal upon that ground, and not on the nieri,ts-, tven if the 
défendant had not raised the question, in either court. Section 37, 
Judicial Code. V/etmore v. Rvmer, 169 U. S. 115, 18 Sup. Ct. 293, 42 
L. Ed. 6=52. 

[2] Whatever might bave been the rule at an earlier date, it is now 
beyond question that, if the acts of an officer are beyond the authority 
vested in him by law, an action against him for trespass, in an action 
at law, or to enjoin him in equity, is within the jurisdiction of the na- 
tional courts, if tliere is the proper diversity of citizenship, and the 
amount involved exceeds $3,C00, both of which appear from the face 
of the complaint in the instant case. Ex parte Young, 209 U. S. 123, 
28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 
764; Western Union Tel. Co. v. Andrews, 216 U. S 165, 30 Sup. Ct. 
286, 54 L. Ed. 430; llarrison v. St. Louis & San Francisco R. Co., 232 
U. S. 318, 34 Sup. Ct. 333, 58 h. Ed. 621, L. R. A. 1915F, 1187. 

[3] Nor does the fact that the statute can onl}- be enforced by 
criminal proceerlings affect the jurisdiction of the court, sitting in equi- 
ty, if property rights will be destroyed by the unlawful interférence by 
criminal proceedings. Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. 
Ct. 18, 49 L. Ed. 169 ; Gompers v. Bucks Stove & Range Co., 221 Û. 
S. 418, 439. 31 Sup. Ct. 492, 5S L. Ed. 797, 34 L. R. A. (N. S.) 874; 
Missouri Pacific Ry. Co. v. Omaha, 235 U. S. 121, 130, 35 Sup. Ct. 82, 
59 L. Ed. 157. The court had jurisdiction as a national court, as well 
as an equity court. 

[4] Counsel bave very elaborately argued the constitutionality of 
the statute, but courts wilî never pass upon tlie constitutionality of a 
statute, unless it is absolutely necessary, which we do not find to be the 
case in this proceeding. 

[5 I State V. Oison, supra, is relied on by the défendant as conclusive 
that the decree of the court below, dismissing the complaint, should 
be affirmed. But the facts in that case diiïer so materially from those 
in the case at bar that, in our oj^nion, it has not the effect claimed for 
it. The tobacco thcre involved was "Right Cut Chewing Tobacco." 
The court there found from the évidence that "Right Cut" is a snuff, 
and was intended to be and was actually used as a snuff. The court 
found that it was actually used as a snuff, that it was to be used — 

"upoii the Kiiins, and between the lip and the .mims, and that such use is not 
the ordinar.y, and we nu'sht say the necessary, use of even tlie tinest of tlie 
other tobaccos (ehewni.ir) meutioned. * * * we hoUl, In short, that fine 
eut chewing tobac-eo is generally excluded (by the .statute), but that fine cut 
-snuff is not. * * * We are qTiite satisfled that the évidence in the case at 
bar .justifies the c-onclusion at whicli we liave Hrrived." 

The learned trial judge found the issues in favor of the défendant, 
and while the findings of facts by a chancellor are entitled to the high- 
est considération, and are presumptively treated as correct, they do not 
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have the conclusive effect of a verdict by a jury, and if clearly against 
the weight of the évidence will be set aside, especially when, as in this 
case, a great deal of the évidence was by dépositions and ex parte affi- 
davits. What are the facts, as shown by the overwhehning weight of 
the évidence? As to the chemical testimony, coimsel for the défend- 
ant in their brief say : 

"The évidence" producea by the chemists contributes but Uttle to a soUition 
of the problem. Wlth respect to chemical content tliere is no mateiial dispute. 
It Is only when the experts proeeed to draw conclusions t'rom linown chemical 
îuid physical facts that a divergence apiiears." 

We may therefore lay aside that testimony. Snuff, as ordinarily 
understood, as shown by the undisputed évidence, is tobacco that (1) 
has been fermented, (2) powdered, or pulverized, and (3) is primarily 
intended to be taken by the nose, but may also' be taken in the mouth. 
On the other hand, fine eut chewing tobacco is generally recognized by 
the trade in accordance with the régulations of the United States In- 
ternai Revenue Department, which are as f ollows : 

"Fine eut chewing tobacco will be regarded as that class of tobacco, which 
lias been prepared or eut from manutactured plug. or twist tobacco, or îvoin 
tobacco scraps, cuts, or clippings, which is praetlcally intended to be used ex- 
elusively as a chewing tobacco, and known and iic(-ei)ted by the trade, as fine 
eut chewing tobacco." Régulations ot the Internai Keveuue Department, Re- 
vised July 1, 1910, page 4:3. 

The uncontradicted évidence of a number of the officers, managers, 
and superintendants of the plaintiff shows that this tobacco is intended, 
in good faith, as a fine eut chewing tobacco, and not as a snuff ; that 
for years experiments had been made to produce it as a good tasting 
chewing tobacco, which would be différent and distinctive from other 
chewing tobaccos, and become inore popular. It is also shown that it 
cornes strictly within the requirements of the régulations of the In- 
ternai Revenue Department, and difters entirely from snuff, and that 
it is not fermented. 

In addition to thèse witnesses is the testimony of a number of other 
manu facturer s of tobacco, as well as snuff', ail of whom testified that 
the tobacco irt controversy is not a snuff, but a chewing tobacco. The 
président of the Geo. W. Helme Company, which manufactures snuff 
exclusively, testified that this tobacco is not a snuff, but a chewing 
tobacco, nor does it resemble snuff", which lie describes as being — 

"either ground and powdered, or else is eut into very minute partieles ; fur- 
rhenuore, snufC is designed for use in the nose, with the exception of a ver.\' 
ïew brands that are used more in tlie mouth than in the nose." 

He testified that he is familiar with snuffs, and can see no re- 
semblance in "W-B Fine Cut" to snuff"; that this tobacco consists of 
long fibers, which is never used in snuff. 

A large number of other tobacconists, of great expérience in the 
manufacture and sale of chewing tobacco, testified to the same effect, 
among them the présidents of the Lorrillard Tobacco Company, the 
American Tobacco Company, and the Liggett & Myers Tobacco Com- 
pany. 

Over 100 citizens of the state of North Dakota, some of them whole- 
sale, and others retail, dealers in tobacco, many others users of chew- 
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mg tobacco, testified that this is not a snuff, neither adapted, nor ca- 
pable of being used, as snuff, but that it is a fine eut chewing tobacco, 
and adapted only for such use as any other fine eut chewing tobacco, 
consisting of the shredded leaf ; that the eut is about the same as usual 
with the fine eut chewing tobacco used in the state of North Dakota. 

On behalf of the défendant only three witnesses testified. Only one 
testified that he has used this tobacco as a snuff, and in his opinion it 
could only be intended for that purpose. The second witness was the 
chemist of the defendant's department, who testified as to the chemical 
analysis, which, as stated hereinbefore, counsel for the défendant treat 
as immaterial. The third witness was the défendant himself. His 
testimony is in the form of an ex parte aiifidavit. He merely gives his 
opinion and his belief that this tobacco is similar to that of "Copen- 
hagen," and "Right Cut," declared in State v. Oison to be a snuff with- 
in the meaning of the statute. He bases that belief upon the analysis 
made by the chemist, and, comparing it with the analysis made of 
"Right Cut," he expresses his belief that this tobacco was intended by 
the plaintiff to take the place of "Copenhagen," and "Right Cut," to be 
used as a snuff. The test laid down in State v. Oison is : 

"We hold, not that ail other fine cuts shall be excluded (from the provisions 
of the act), but only those fine cuts which are cut so fine or otherwise manu- 
factured so that their natural use is upon the gums, as between the lips 
and the gums, which use involves no mastication," the court déclares within 
the prohibitions of the statute. 

However, for the purposes of this case, the proof establishes be- 
yond a doubt that this tobacco is intended to be used by mastication, 
and not to be used through either the nose or by placing it in the mouth 
for absorption. The fact that one witness was found who used it as 
a snuff cannot overcome the overwhelming testimony introduced by 
the plaintiff on that point. 

We are convinced that the court below erred in dismissing the bill, 
and the case is reversed and remanded, with directions to grant the 
injunction as prayed in the bill. 

It is so ordered. 



FRANKFUET v. UNITED STATES. 

(Circuit Court et Appeals, Flfth Circuit. April 15, 1916. Kehearlng Denled 

May 20, 1916.) 

No. 2762. 

1. Conspira 43(6) — To Conceal Pkopebtt — Indictment. 

An indictment charging a conspiracy to conceal, contrary to Crlmlnal 
Code (Act March 4, 1909, c. 321) § 37, 35 Stat 1096 (Comp. St. 1913, § 10201) 
f 37, property belonging to a copartnershlp which subsequently flled a vol- 
untary pétition in bankruptcy, held sufflcient. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dlg. K 86. 91: Dec. 
Dlg. <Êï=»43(6).] 
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2. ClUMlNAL LaW ©=31107(2) — IIaRMUÎSS EKHOU— RUI.IMCS 0>7 iNDTCTJrE.NT— 

Sepaiîatp; Counts. 

Wliere accused was coiivicted on two eoiints, and sentence was passed 
on botli eoiitits, but ordered to run coacurrently, and one of the counts 
was suffieient, eri'or in sustuining (lie otlier count was harnilcss. 

[Ed. Note. — For other cases, see Criniinal Law, Cent. Dig. § 3101 ; Dec. 
l>ig. ©=lir.T(2).:i 

In Error to the District Court of the United States for the Eastern 
District of Texas ; Gordon Rtissell, Judge. 

Ben Frankfurt was convicted of conspiracy to conceal the property 
of a bankrupt, and of concealing the property, and he brings error. 
Affirmed. 

The second count of the indictment was as f ollows : 

"Second Count: And the grand jurors aforesaid u))on tbeir saîd oatlis do 
further présent in and to said coint that on, to wit, the 9th day of Decemlier, 
1914, the sald John W. Easterwood, Ruûis Kasterwood, Ben Èrankfurt. and 
S. W. Skiuner did then and there uutewfnlly, corni)itly, fraudulently, wlUfully 
and feloniously conspire, coml)ine, confedcrate, aiid agrée togetlier witlùn the 
Tyler division of the Eastern district of Texas, to wit, in Ilendcrsou county, 
the state of Texas, and witUin tiie .lurisdiction of tliis court to commit an 
offense against the United States of America as follows, to wit, That is to 
say: The said Easterwood Dry (Joods Company was then and tliere a mer- 
cantile firm consisting of ,Tohu W. Kasterwood. Rufus Easterwood. and S. W. 
Skinner, engaged in selling goods, wares, and merchandise in the town of 
Athens, in tlie county of Henderson and state aforesaid, and he, the said 
John W. Easterwood, and he, the said Rufus Easterwood, and he, the said 
Ben Frankfurt, and he, the said S. W, Skinnor, on the date aforesaid, at tlie 
place aforesaid, couspired, agreed, combined, and coufederated to eiïect and 
in substance tliat the said Easterwood Dry Coods Company should thereaft(<r 
file Its voluntary pétition in bankruptcy under and as provided for in and 
hy the acts of the United States Congress in the aet commonly called and 
known the 'Law of Bankruptcy,' and that in antieii)ation of said voluntary 
bankruptcy on the part of the said Easterwood Dry Goods Company that thi; 
said Ben Franlifurt, Rufus F.asterwood, and S. W. Skinner should hlde, se- 
crète, and conceal a large part of the stock of merchandise in the store of tlie 
.said Easterwood Dry Goods Company at Athens, Henderson county, Texas, 
wliere said Easterwood Dry Goods Company was doing business, and that the 
said John W. Easterwood, Rufus Easterwood, and S. W. Skinner should, at 
the time that the Easterwood Dry Goods Ccnnpany flled its pétition In bank- 
ruptcy, unlawfully, knowingly, and fraudulently hide, secrète, coueeal, and 
keep that part of said stock of goods, wares, and merchandise, so before 
that time seo'eted, liid, and concealed by them, the said Ben Frankfurt, Rufus 
l'^asterwood, and S. W. Skinner, ont of and froni the schedules so fded in 
s-aid bankruptcy proceeding, and that the said John W. Easterwood, Rufus 
Easterwood. and S. W. Skinner, composing the firm of Easterwood Dry (ïoods 
Company aforesaid, as and while such bankrupt should unlawfully, knowingly, 
fraudulently, and willfully conceal from the trustée in bankruptcy thereaftèr 
to be appointed in the said bankruptcy proceedings that part of the sïiid stock 
of goods, wares, and merchandise so hid, secreted, and concealed, as aforesaid, 
whlch said part of said stock of goods, wares, and merchandise beloiig to 
said business, and was a part of the assets of said Easterwood Dry Goods 
Company, and was subject to the said Bankruptcy Act, and whlch should be 
properly scheduled as a part of its said estate la bankruptcy and turned 
over to said trustée In bankruptcy; that the said Ben Frankfurt, Rufus 
lOasterwood, and S. W. Skinner were to conceal said assets and property as 
aforesaid, and on the 9th day of l>ecember, A. D. 1914, in pursuance of t'heir 
said agreement aiid in aid theveof, and in furtheranee and for the purpose 
of effectlug the ob.ject of .said unlawful and maliclous combination and con- 
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siiiracy, formed and entered into as aforesaid, for the purpose and oliject 
afcn-esaid, tlie salrt Ben Frankfurt, Kiifus Easter\Yood, and S. W. Skinner did 
unlawfnlly, frandnlently, and willfiiU.v secrète, hide, and eoneeal a large 
aniount of the itoods, wares, and merchandise belongins to the stock of the 
said Easterwood Dry Coods Company at Athens. Heiiderson county, Texas, 
in anticipation of the filing of the pétition in banicruptcy by the said Easter- 
wood Dry Goods Company, as hereinhefore set ont, and on tlie 9th day of 
December. A. D. 3914, the said Easterwood Dry (4oods Company filed in the 
United States District Court, for the Eastern District of Texas, at tlie Tyler 
division of said court, its certain voluntary pétition in bankruptcy, and was 
thereupon and thereunder, to wit, on said date, adjudged a bankrupt under 
the provision of the act of Congress relating to such matters, by ITon. Hamp- 
son Gary, who was then and there properly appointed and acting référée in 
bankruptcy for the Tyler division of the Eastern district of Texas ; that 
tliereafter, and in the regular and légal course of bankruptcy proceeding, to 
wit, on the 21st day of December, A. ï). 1914, one T. D. Bonner was duly and 
legally appointed and elected trustée in the said bankruptcy proceeding, and 
thereafter, in the said nionth of the said year, he (the said T. D. Bonner) duly 
qualilied as such trustée, and continued to act as such trustée froni that date 
up to tlie tlme of the présentation of tliis bill of indictment in this honorable 
court. 

"And the grand jurors aforesaid, on their oaths aforesaid, do say and 
présent that before and while the said Easterwood Dry Goods Company was 
a voluntary bankrupt as aforesaid, and before and while the said T. D. Bonner 
was the duly appointed, qualifled, elected, and acting trustée in the bankrupt- 
cy proceeding as afor<>said, he, the said John \V. Easterwood, he, the said Ben 
Frankfurt, lie, the said Rufus Easterwood, and lie, the said S. W. Skinner, 
witliin the Tyler division of the Eastern district of Texas, and on the date 
aforesaid, to wit, on the 9th day of December, A. D. 1914, did, as aforesaid. 
unlawfully, willfully, and fraudulently combine, conspire, confédérale, and 
agrée that when the said Easterwood Dry Goods Company should become such 
bankrupt, and wliile sncli bankrupt, the said Easterwood Dry (ioods Company, 
and the individual nienibers thereof, to wit, John W. Easterwood, Rufus 
Easterwood, and S. W. Skinner, should unlawfully, knowingly, willfully, and 
fraudulently conceal a certain portion of said stock of goods, wares, and 
merchandise, whieh said portion and part of said stock of goods, wares, and 
merchandise was thon and there a portion and part of the goods whicli should 
be and ought to hâve been turned over to the possession and custody of said T. 
D. Bonner, as trustée, as aforesaid, which said property was hid, secreted, 
and concealed by the said Ben Frankfurt, Rufus Easterwood, and S. W. 
Skinner before the flling of the said voluntary pétition of Easterwood Dry 
Goods Company in bankruptcy and unlawfully, willfully, and fraudulentl.v 
concealed by the said Easterwood Dry Goods Company, and the individual 
members thereof, to wit, John W. Easterwood, Rufus Easterwood, and S. W. 
Skinner, from sa,id trustée in 1,'ankruptcy while said flrm was a bankrupt, as 
hereinafter set eut, and which property consisted of a large amount of 
cîothing, shoes, shirts, underwear, dress goods, and gênerai merchandise, of 
the value of $6,500 of the current légal nioney of the said United States of 
America, a more perfect description of which said goods, wares, and merchan- 
dise it Is inipossilile for the grand jurors to give, and in pursuance and in 
aid of such agreement and confédération so unlawfully and fraudulently made 
as aforesaid, and for the purpose aforesaid, and to effect the ob,ieet thereof, 
lie, the said John W. Easterwood, and he, the said Rufus Easterwood, and he, 
the said S. W. Skinner, did unlawfully, knowingly, willfully, and fraudulently 
conceal from the said T. D. Bonner, trustée of said bankrupt estate, the said 
property then and there belonging to the said bankrupt estate of Easterwood 
Dry Goods Company, which property, as hereinhefore set out and described, 
he, the said Ben Frankfurt, and he, the said Rufus Easterwood, and he, the 
said S. W. Skinner, had secreted, hid, and concealed from said stock of goods 
at the storehouse in the town of Athens and county of Henderson, as herein- 
hefore set out, in anticipation of the flling of said pétition in bankruptcy on 
the date hereinhefore set out, while such bankrupt as aforesaid, and the said 
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property then and there lielonged to the said Easterwood Dry Goods Company 
estate in bankruptcy, and the said T. D. Bonner, as trustée, was entitled to 
tlie possession tliereof, and he, tlie said John W. Kastervvood, and he, the said 
Rufus Easterwood, and he, the said S. W. Slsinner then and there well linew 
that the said property then and tliere belouged to the said estate in banlîrupt- 
cy, and should hâve been scheduled and turned over as aforesaid to the 
trustée of said estate in bankruptcy, and the said John W. Easterwood, Rufus 
Easterwood, and 8. W. Slîinner unlawfully, willfully, Unowingly, and fraudu- 
lently continued the concealment of said goods, wares, and merchandise, and 
wholly failetl to turu the same over to the said T. D. Bonner as trustée of 
said estate in bankruptcy in the manner and forni as aforesaid, and in pur- 
suance of the conspiracy of him, tlie said John W. Easterwood, of liim, the 
said Rufus Easterwood, of liim, the said S. W. Sklnner, and of liim, the said 
Ben Frankfurt — contrary to the form of the statute in such case naade and 
provided, and against the peace and dignity of the United States." 

James M. Edwards, of Tyler, Tex. (N. F. Faulk and W. h. Faulk, 
botli of Athens, Tex., on the brief), for plaintiff in error. 

Clarence Merritt, U. S. Atty., of McKinney, Tex., and James B. 
Dailey, Asst. U. S. Atty., of Paris, Tex. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

PER CURIAM. On a verdict fînding the plaintiff in error guilty on 
the fîrst and second counts of the indictment he was sentenced to im- 
prisonment for a terni of two years on each of the counts ; the judg- 
ment, however, containing the provision that "the sentences on the first 
and second count to run concurrently." 

[ 1 ] The second count sufficiently charged that four named persons, 
one of them being the plaintiff in error, conspired to commit the of- 
fense denounced by Bankr. Act July 1, 1898, c. 541, § 29b, 30 Stat. 
554 (Comp. St. 1913, § 9613), against one who knowingly and fraudu- 
lently conceals while a bankrupt, or after bis discharge, f rom bis trus- 
tée, any of the property belonging to his estate in bankruptcy, and that 
one or more of such parties did a specified act to effect the object of 
the conspiracy. Criminal Code, § 3'7. That count is very similar to 
the indictment which was passed on in the case of Cohen v. United 
States, 157 Fed. 651, 85 C. C. A. 113; Id., 207 U. S. 596, 28 Sup. Ct. 
261, 52 L. Ed. 357, with the exception that in the instant case the al- 
leged bankrupt was a firm or partnership, while in the Cohen Case the 
bankrupt was a corporation. AU objections urged against the suffi- 
ciency of that count may be disposed of by a référence to rulings made 
in similar cases in which those objections bave been passed on and 
held, and we think correctly, not to be tenable. Cohen v. United States, 
supra; Roukous v. United States, 195 Fed. 353, 115 C. C. A. 255; Id., 
225 U. S. 710, 32 Sup. Ct. 840, 56 L. Ed. 1267; Kaufman v. United 
States, 212 Fed. 613, 129 C. C. A. 149; Williamson v. United States, 
207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278; Heike v. United States, 
227 U. S. 131, 33 Sup. Ct. 226, 57 L. Ed. 450, Ann. Cas. 1914C, 128; 
United States v. Rabinowich, 238 U. S. 78, 35 Sup. Ct. 682, 59 E. Ed. 
1211. 

[2] We do not find it necessary to pass on the sufficiency of the iîr.st 
count of the indictment, as when a separate sentence for the same term 
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of imprisonment is imposée! on a verdict of guilty on each of two 
counts, one of which is bad, but the ternis of imprisonment are to be 
concurrent and not cumulative, the resuit is practically the same as it 
would bave been if there had been no conviction on the bad count, and 
the défendant has nothing to complain of in such a judgment. Bar- 
tholomew v. United States, 177 Fed. 902, 101 C. C. A. 182; Id, 217 
U. S. 608, 30 Sup. Ct. 697, 54 L. Ed. 901 ; Billingsley v. United States, 
178 Fed. 653, 101 C. C. A. 465 ; Powers v. United States, 223 U. S. 
303, 32 Sup. Ct. 281, 56 L. Ed. 448; Dunbar v. United States, 156 U. 
S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390. The second count being suffi- 
cient to sustain the sentence, any insufficiency there may be in the first 
count would not warrant a reversai of the judgment which was ren- 
dered. An examination of the record has led us to the conclusion that 
it does not show the commission of any réversible error. 
The judgment is affirmed. 



ALLER-WILMES JEWELRY CO. v. OSBORN. 

(Circuit Court of Appeals, Biglith Circuit. MarcU 28, 1916.) 

No. 4572. 

1. Bankruptcy ©=407(5) — Discharge — Gbounds fob Refusal — "Matebially 

False Statement." 

A statement, to be materially false, so as to justify the refusal of a 
discharge to a bankrupt, under Bankr. Aet July 1, 1898, e. 541, § 14b, 30 
Stat. 550, as amended by Aet Feb. 5, 1903, e. 487, § 4, 32 Stat. 797 (Comp. 
St. 1913, § 9598), must be not only false in fact in a material matter, 
but must hâve been with the intention to deceive. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761; 
Dec. Dig. (S=407(5). 

For other définitions, see Words and Phrases, Second Séries, Materially 
False Statement.] 

2. Bankbuptcy ©=467 — Review — Findixgs. 

ïhe flnding of the lower court that a false statement made by the 
bankrupt as to his debts was not made with intention to deceive is 
presuniptively correct, and must be sustalned on appeal, unless an obvions 
error of law or serious mistake of fact api)ear, especially where both 
the master and trial judge reached the same conclusion. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. ®=»467.] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburg, Judge. 

In the matter of Alexander H. Osborn, bankrupt. From an order 
of the District Court, discharging the bankrupt, the Aller-Wilmes 
Jewelry Company, an objecting créditer, appeals. Affirmed. 

G. M. Sebree, of Springfield, Mo. (W. J. Orr, of Springfield, Mo., 
on the brief), for appellant. 

J. T. White, of Springfield, Mo. (W. H. Horine, of Springfield, Mo., 
on the brief), for appellee. 

Before HOOK and ADAMS, Circuit Judges, and ELUOTT, Dis- 
trict Judge. 

^SjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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ADAMS, Circuit Judge. This is an appeal from an order of the 
District Court of the United States for the Western District of Mis- 
souri, discharging Osborn, the bankrupt, from the payment of his 
debts. When the bankrupt filed his appHcation for a discharge, the 
jewelry company, one of his crechtors, entered its appearance in op- 
position to it, and in due time specified its grounds therefor as follows : 

"Tlmt the i^aid Alexaiider H. Osborn <lld obtalii property on crédit from 
the objecter iipoji a materinlly false statement in writins, nuule to tlie ob- 
jecter for the inirpose of obtaining sueli property on crédit, in tliis: Tliat on 
the 13th day of Angust. 19]2, the said Alexander H. Oi^imrn did write to th(> 
ol)jector as follows; 'I ain frank with everyl)ody, as there ave no secrets in 
my business. I hâve ne\'ev misrepresented niy affairs tO' any one, as it would 
be sure road to failure, Your accouiit and C. B. Norton is the extent of my 
indebtedness, except a few scatterins hundred dollars.' That relying upoii 
said written statement the objector thereafter at varions tinies between the 
dates of Septcmber 6, 1912, and May 9, 191o, sold and delivered to the said 
baidcrupt goods, wares, and luerchandise on crédit to tlie amount and 
value of $2,0()4.09, which account is Ions l'îist dno and mu)aid. Tlmt said 
statement was niaterially false, in this: That when it was niade, to wit, on 
tlie 13th day of Aiigust, 1912, the said banUrnpt was indehted to A. II. Osborn, 
Sr., in the amount of $12,700, and was also indel)ted to Mrs. Blsie Osborn in 
the sum of $5.000. That at said time the said A. H. Osborn, Sr., and Mrs. 
Klsie Osborn held bankrupt's noies for money loaned him assregatins tlie 
amounts due eacli as above stated. That said notes were valid and subsisting 
claims against liiin, and were ail proved up and allowed iu tlie banki-uptcy 
court, and participated in dividends distrlbuted by bankrupt's trustée." 

The issue so created was referred to a spécial master to hear the 
proof and report it, with his findings, to the court for its informa- 
tion. The proof was made, and the spécial master reported it to the 
court, with his finding adverse to the contention of the objector. Ex- 
ceptions having been duly filed, the judge, after a full hearing and con- 
sidération thereof, overruled them, confirmed the report, and entered an 
order discharging the bankrupt ; hence this appeal. 

[1] Section 14(b) of the Bankruptcy Act, as amended on Febru- 
ary 5, 1903, enacts that : 

"The judge shall hear the application for a discharge and such proofs and 
pleas as may be made in opposition thereto by * * * parties in interest, 
îit such time as will give * * * parties in intere.st a reasouable oppor- 
tunity to be fully heard, and investigate the merits of the application and 
discharge the appllcant unless he lias * * * (,3) obtaliied property on 
crédit from any person upon a materially false statement in writing, made 
to such person for the purpose of obtaining such property on crédit. * ♦ * '• 

From this it appears that the written statement must hâve been (1) 
materially false, and (2) made for the purpose of obtaining property 
on crédit. A statement, to be "materially false" within the meaning 
of this statute, must be not only false in fact in a materiâl matter, 
but must bave been made with the intention to deceive. Gilpin v. 
Merchants' National Bank, 91 C. C. A. 445, 165 Fed. 607, 20 L. R. A. 
(N. S.) 1023; Firestone v. Harvey, 98 C. C. A. 420, 174 Fed. 574; 
Peck Co. V. Lowenbein, 101 C. C. A. 498, 178 Fed. 178. And such 
statement must bave been made for a certain specified purpose, namely, 
"to secure property from another on crédit." 

[2] The writing of the letter, set out in the spécification of objec- 
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lions by the objecter, is admitted. It is also admitted that at the time 
of writing the letter the bankrupt owed his father and bis mother a 
large amount of money, not disclosed in the statement, practically 
as specified by the objector, and that the bankrupt, after writing the 
ktter, purchased goods of the appellant on crédit. Based on thèse 
admissions and some other évidence, the appellant, invoking the doc- 
trine that one mtist be held to intend the natural conséquences of his 
acts, insists that the discharge should bave been refused to the bank- 
rupt. He, on the other hand, contends that the proof, taken as a 
whole, fails to establish that the statement was made with the intent 
to deceive, or that it was made for the purpose of obtaining property 
on crédit. On this issue the spécial master made thèse spécial find- 
ings : 

(1) "That Beard [traveling salesman of the appellant] knew when he took 
the orders in Septomber, 1!)12, that Osliorn was inrtebted to his parents. Os- 
born explalned that to Beard in connection with liis askiiig for crédit, and 
Beard by letter to and in conversation with Aller reported same to him. 
Beard knew that Osborii was tho only cliild of his father. who was wealthy, 
quite old, in poor health, and that Oshorn would likely inherit his fortune. 
Beard relied largely on that in recommending Osborn for crédit, that he 
would come into possession sooner or later of a large estate, and eommuni- 
cated thèse facts to Mr. Aller, the président and principal crédit man of the 
Company. Beard came to Sprlngfield, and called on Osborn four or flve times 
a year." 

And— 

(2) "There was no Intent on the part of Osborn to deceive or mislead the 
Company, nor to conceal from it the indebtedness to his parents, nor was lie 
seeking to establish a basis of crédit, nor was the statement made for the 
puri)ose of obtaining property or money on crédit. Nor was the statement 
actuated by any fraudulent purpose on the part of Osborn." 

The learned trial judge of the court below, upon exceptions taken to 
the master's report, made the f ollowing statement : 

"After hearlng the extended arguments of counsel, and a careful reading 
of ail the testimony and exhibits in the case, together with the briefs and 
memoranda of counsel, I am of the opinion that the findings and conclusions 
of the spécial master are correct, and that his report should be eonflrmed. 
Not only hâve the ob.1ecting creditors failed to carry the burden that thèse 
findings involve gross mistake of facts or error of law, but, on the contrary, 
the court feels inii)elled to the same conclusion upon indépendant examina- 
tion." 

After analyzing and discussing the facts reported to him by the 
master, the court concludes: 

"As I hâve said, I think the whole record sustains the finding of the spécial 
master that this statement was not made with the intent and purpose to de- 
ceive and thereby to obtain from the person to whom it was made property 
upon crédit. The discharge should be granted accordingly." 

In view of the manifestly critical analysis of the testimony by the 
master, as well as by the trial judge, and because it appears to us, 
after a careful considération of the case, that there is abundant évi- 
dence tending to sustain the conclusions so reached, we are dis- 
posed to apply the rule repeatedly laid down by this court that when 
the chancellor has considered conflicting évidence and made his find- 
ings and decrees thereon, they are presumptively correct, and, unless 
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an obvîous error of law or some serions mistake of fact appears, tlie 
findings and conclusions so reached must be sustained. This is espe- 
cially true when both the niaster and the trial court agrée. Nichols v. 
Elken et al., 140 C. C. A. 563, 225 Fed. 689, and cases cited. 
Judgment is affirmed. 



FISHER MACH. WORKS CO. v. DOUGHEETY. 
(Circuit Court of Appeals, Eiglitli Circuit. February 28, 1916.. Reliearing De- 

niea May 1, 1910.) 
No. 4449. 

1. Tbial <&=>418— IJemurreb to Evidence— Waivek. 

A demurrer to plalntlff's évidence was waived by the introduction of évi- 
dence on tlie part of défendant. 

[Ed. Note.— For other cases, see Trial. Cent. Dlg. § 981 ; Dec. Dig. <©=> 
418.] 

2. Damages <S=> 158(1) — Evidence — Pebsonal Injuries— Applicability to 

Pleadings. 

A pétition alleging that plaintifE's legs and tiie lower part of bis body 
"were mashed or crushed, and that he was injured interually, the exact 
nature and extent of which he could not more detinitely state at that time, 
was sufficient, in the absence of a motion to make more spécifie, to au- 
thorize évidence that plaintiff was ruptured. 

[Ed. Note.^For other cases, see Damages, Cent. Dig. §§ 441, 443, 444 ; 
Dec. Dig. <S=5l5S(l).] 

3. Appeal and Ebbor iS=3263(]-), 730(2) — Questions Keviewable— Exceptions 

— ASSIGNMENT DP ErROK— INSTRUCTIONS. 

Where the portion of the charge alleged to hâve been erroneous was not 
set out totîdem verbis, as requirod by rule 11 (150 Fed. xxvii, 79 C. 0. A. 
xxvil), and no exception was taken to the charge as given, the Judgment 
wlll not be reversed on an assignment of error to the charge. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1516, 
1520, 1522, 1523, 1525, 1529-1532, 3014, 3015 ; Dec. Dig. ®=>263(1), 730(2)..! 

4. Trial <g=32ô2(ll) — Instructions— Applicability to Evidence. 

Where there was évidence that défendant promised to warn his serv- 
ant whenever other servants were about to perform the work in connection 
with which plaintiff received his injuries, a requested charge that the 
plaintiff assumed ail of the open, ordinai-y, and obvious risks of his em- 
ployment was properly refused. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 603 ; Dec. Dig. <S=3- 
252(11).] 

5. Master and Servant <©=5294(5)— Injurie.s to Servant— Dutt of Masteb- 

Délégation. 

In an action by a servant for injuries caused by his master's failure 
to use ordlnary care to furnish a reasonably safe place for work, a re- 
quested charge on the négligence of fellow ser^-ants was properly refused, 
slhee that duty could not be delegated by the master. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1164 : 
Dec. Dlg. -S=294(5).] 

6. Appeal and Ereor <S=>974(1) — Trial ©=349(2) — Review— Discrétion of 

LowER, Court— Spécial Questions to Jury. 

The submission of spécial questions or flndings of fact to the Jury in a 
Personal injury action is discretlonary on the part of the trial court, and 
error cannot be assigned thereon. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3858; 
Dec. Dig. ®=>974(1); Trial, Cent. Dig. § 824; Dec. Dig. iS»349(2).] 

(gsjFor other casea see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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7. Appeal and Errob <S=3733— Questions Reviewabie— AssiaNsiENT of Eb- 

KOIi, 

In an action for Personal injuries, where the verdict was for plalntiff, 
an asslgnment that the court erred in refusing to render judgment for«'de- 
fendant, instead of plaintiflE, présents nothing for review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3025- 
3027 ; Dec. Dig. <s=733.] 
S. Appeal and Bbbob ®=3688(1) — Questions Presentbd— Motion fok New 
Tbial. 

An asslgnment of error relating to remarks of the trial court, whlch re- 
marks do not appear in the bill of exceptions, but only in the motion for 
new trial, cannot be considered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2894, 
2895; Dec. Dig. ©=>688(1).] 

9. Appeal and Ebbor <®=»977(1) — Questions Keviewable— Motion foh New 
Trial. 

The ruling of the trial court on a motion for a new trial is not review- 
able in the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3860; 
Dec. Dig. ©=977(1).] 

In Error to the District Court of the United States for the District 
of Kansas. 

Action for personal injuries by Charles P. Dougherty against the 
Fisher Machine Works Company, a corporation. Judgment for the 
plaintiff, and défendant brings error. Affirmed. 

Ewing C. Bland, of Kansas City, Mo., and Arthur M. Jackson, of 
Leavenworth, Kan. (Glenn R. Donaldson, of Kansas City, Mo., on the 
brief), for plaintiff in error. 

John H. Atwood, of Kansas City, Mo. (O. S. Hill, of Kansas City, 
Mo., on the brief), for défendant in error. 

Before ADAMS and CAREAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. Dougherty, hereinafter called plaintiff, 
sued the machine company, hereinafter called défendant, to recover 
damages for personal injuries received by him and which he alleged 
were caused by the négligence of the company. At the trial a verdict 
was returned, upon which judgment was rendered in favor of the 
plaintiff. The défendant brings the case hère, assigning eight errors on 
which it prays a reversai of the judgment below. 

[ 1 ] First. It is assigned as error that the court erred in overruling 
the defendant's demurrer to plaintiff's évidence. The demurrer was 
waived by the introduction of évidence on the part of défendant, and 
no demurrer was interposed at the close of ail the évidence. 

[2] Second. It is assigned as error that the court erred in over- 
ruling the objections made by défendant to the évidence introduced by 
plaintiff. The évidence admitted, or the fuU substance thereof, is not 
quoted in connection with this assignment of error. Rule 11 (150 
Fed. xxvii, 79 C. C. A. xxvii). In the brief there is a statement under 
this head of two rulings of the court — one, a refusai to strike out a 
portion of an answer to a question propounded by defendant's coun- 

^=3Por other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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sel to plaintiff ; the other, an admission of évidence from the same wit- 
ness that he had no rupture prior to the accident. The motion to 
stffke related to a référence to this rupture by the plaintiff when de- 
fendant's counsel was asking him concerning his injuries. Both ob- 
jections were made for the reason that plaintiff did not plead anything 
about a rupture. The plaintiff alleged in his pétition that "his legs and 
the lower parts of his body were mashed or crnshed'' ; that "he was 
injured internally, the exact natiu'e and extent of which plaintiff can- 
not at this time more definitely state." If the défendant thought the 
pétition was indefinite as to the injuries received by the plaintiff, it 
could hâve by motion had it made more spécifie. No such motion hav- 
ing been made, we think the testimony in regard to the rupture was 
admissible. 

[3 I Third. That the court erred in its instructions to the jury. The 
portion of the charge alleged to hâve been erroneous is not set out 
totidem verbis. Rule 11. Moreover, the record shows that there was 
no exception taken to the charge of the court as given. 

[4, 5] Fourth. That the court erred in refusing to give certain in- 
structions requested by défendant. The instruction refused is not 
set out, as required by rule 11. We bave, however, in the interest of 
justice, examined the record, and find that counsel did request two 
instructions, which were refused, and an exception allowed. They are 
as follows : (a) The défendant requests the court to instruct the jury 
that the plaintiff in this case assumed ail of the open, ordinary, and 
obvions risks of his employment. This request was inapplicable to 
the case on trial, for the reason that there was évidence that the de- 
fendant promised to wam the plaintiff' whenever the servants of de- 
fendant were about to perform the work in connection with which 
plaintiff received his injuries, (b) "Défendant also requests the court 
to define to the jury what is meant by the term 'fellow servant,' and to 
instruct the jury that, if it believes from the évidence that the plaintiff 
vi'as injured by reason of the négligence of his fellow servants, the 
plaintiff cannot recover." This request was properly refused because 
the duty for the violation of which plaintiff sued défendant could not 
be delegated. It was the absolute duty of the défendant to use ordi- 
nary care to furnish the plaintiff with a reasonably safe place to per- 
form his work, and this duty could not be delegated so as to relieve 
the défendant from liability. 

[6] Fifth. That the court erred in refusing to submit ten spécial 
questions or findings of fact to the jury. This was discretionary on 
the part of the trial court, and there is no merit in the assignment. 

[7] vSixth. That the court erred in refusing to render judgment for 
défendant, instead of plaintiff. This assignment présents nothing for 
review. 

[8, 9] Seventh. This assignment of error relates to certain remarks 
which it is claimed the trial court made to the jury on an occasion 
when the jury had reported that they were unable to agrée. Nothing 
in référence to this appears in the bill of exceptions. It appears in 
the record in this way : Coimsel for défendant moved for a new trial 
in the court below, and one of the grounds urged for a new trial were 
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the remarks claimed to hâve been made by ttie court to the ]ury as 
above stated. Thèse remarks vvere made to appear on the motion for 
a new trial by an affidavit of counsel for défendant, and the proceed- 
ings on motion for a new trial are incorporated in the record filed in 
this court ; but they are not properly a part of the record, as we bave 
no power to review the action of the trial court in granting or refus- 
ing a new trial. In order that we may review on writ of error alleged 
errors in the rulings of the trial court, such rulings must be excepted 
to, and the rulings incorporated in a bill of exceptions, certified and 
allowed by the trial judge. 

Eighth. That the court erred in overruling the motion for a new 
trial of this cause. As we hâve before said, the ruling of the trial 
court on the motion for a new trial is not reviewable in this court. 

No assignment of error having any merit, the judgment below is 
affirmed. 



IIART-PARR CO. v. BARKLEY et al. 

[n re TUXHORN. 

(Circuit Court of Appeals, Eighth Circuit. February 28, 191G.) 

No. 158. 

1. BA^-KRCPTCT ©=3440 — Pétition to Révise — Ordeb to Vacate Adjudica- 

tion. 

Since an order deiiying the aiiplication of a créditer to vacate an adju- 
dication In bardvruptcy is not appealable, questions of law ralsed by it 
may be revlevved by pétition to revise. 

[E;d. Note. — For other cases, see Banliruptcy, Cent. Dig. § 915; Dec. 
Dlg. <@=440.] 

2. Bankruptct <S=508 — Involuntart Pkoceeui.xgs — Persoxs Exempt— 

"FaBMING" — "TiLLAGE OF THE SoiL." 

In Banlîr. Act July 1, 1<S9S, c. 541, § 4,b, ?,0 Stat. 547 (Coniti. St. 191.3, § 
9588), exemptlng froni being adjudicated an Involuntary bankruiit those 
eiigaged chlefly lii farming or the tillage of the soil, the word "farming" 
and the words "tillage of the soil" luean the same tliing ; and while the 
threshing by a farmer of hls own grain belongs to the Industry of farm- 
ing, one who Is chlefly engaged In threshing for hlre grain ralsed by 
others is not within the exemption. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86, 87; 
Dec. Dlg. ©=08. 

For other définitions, see Words and Phrases, First Séries, Farming; 
Tillage.] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of Oklahoma ; John H. Cotteral, Judge. 

In the matter of Julius Tuxhorn, bankrupt. Pétition of the Hart- 
Parr Company, a corporation, against Adam Barkley and another, 
to revise an order of the District Court denying petitioner's applica- 
tion to vacate the adjudication. Pétition to revise denied. 

ig=5For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
231 F.— 58 
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Chester I. Long, of Wichita, Kan. (A. G. C. Bierer, of Guthrie, 0kl., 
and A. M. Cowan, of Wichita, Kan., on the brief), for petitioner. 

Jesse D. Wall and E. L. Foulke, both of Wichita, Kan. (C. A. Mat- 
son, of Wichita, Kan., on the brief), for respondents. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. [1] This îs a pétition to revise an or- 
der of the District Court of the Western District of Oklahoma, deny- 
ing the application of the Hart-Parr Company, a créditer, to hâve 
the judgment of said court, which adjudicated Julius Tuxhorn an in- 
voluntary bankrupt, vacated and set aside. As such an order is not 
appealable, it would seem that as to matters of law it may be reviewed 
by a pétition to revise.- B-R Electric & Téléphone Manufacturing 
Co. V. ^tna Life Insurance Co., 206 Fed. 885, 124 C. C. A. 545. 

[2] The application to vacate the adjudication of bankruptcy alleg- 
ed as the ground thereof that the alleged bankrupt, Tuxhorn, at the 
time the involuntary pétition was filed, to wit, January 30, 1915, was 
a person chiefly engaged in farming or the tillage of the soil, and 
therefore could not be adjudicated an involuntary bankrupt. The 
court took the évidence upon this question and found the facts as 
f ollows : 

"The haiikrupt, prior to 1912, lensed for tliree years the Nelson farm and 
the Adam Barkley farm, each being a quarter section, and was the owner of 
another quarter section In the same locality, which he acqulred oni May 5, 
1911, where he had his résidence and home until lie left the state of OlJla- 
homa In November, 1914. He farmed said tracts In 1912, and planted crops 
tliereon in 191.3, but did not raise niucli erop; tlie season being dry. In the 
sjiring of 1914, he plowed 60 to 70 acres on his own land, and planted about 
25 acres in kathr and maize thereon, and 8 to 10 acres in kafHr on the Nelson 
farm, but did uot eultivate said crops, and the same were sold under at- 
tacliment for about .$.36. He also raised about 115 liuslicls of wheat on his own 
land in the year 1914, and sold the same for $10;!.50; also raisedi there a 
small amount of barley. He owned and kept on his farm 6 to 8 head; of 
liorses and a few chickens, and used one or two of thèse teams in his tliresh- 
ing business. He did not raise sufficient feed on his farm for his horses, and 
bought feed for them in the spring of 1914. He tlid not eultivate or plant upon 
the Barkley farm in the season of 1914. 

"The bankrupt was a single man. He kept his clothes, trunk. and papers 
in the house on his land, and on September 19, 1914, asked a Mr. Andrews 
and his wife, wlio resided there since that date and were employed witli 
his thresbing crew from about August 3, 1914, to September 19, 1914, to stay 
there until spring aud hai'vest the kaflir and maize planted thereon. The 
total value of ail eroiis raised in 1914 upon his land and the leased land was 
not over $250. From April 1, 1914, until August 1, 1914, he was on his land 
Icss than half the time, and after the tlireshing season began he was 
there on Sundays and when It rained. No plowing was done tliereon after 
September 19, 1914. It was his custom to leave liis farm for several days or 
weeks at a time, and turii on a windmill to furnish water for his horses and 
leave them in tlie pasture. When he was last at the farm his Personal prop- 
erty there consisted of two two-row listers belonging to tlie engine, another 
lister, two wheat drills, tliree dises, three wagons, and some other small 
maehlnery. The bankrupt stated to one jiarty in August, 1914, tliat he had to 
make a stake at threshing or 'go broke,' and that he had made nothing at 
farming, and in the winter of 191.3-14 he advised another party to buy Ei 
thresliliig outllt, that he could niake money thereby, and that he had just as 
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■srell 'eut ouf this farming business flrst as last, and that he, the bankrupt, 
had tried it, but there was nothing In It, and that he had qult farming. 

"The bankrupt purchased, in the season of 1910, or 1911, a J. I. Case thresh- 
Ing outflt, consistlng of a steam tractor, separator, and attachments and 
equipments, securing the cost by mortgages thereon and on 100 acres of 
wheat and on hls farin. He also purchased an eight-bottom gang plovv, wbich 
was used in connection with the tractor engine, for plowing for others for hire, 
and a two-row lister, also used with the tractor engine, and prior to July, 
1914, he used ail of the above in plowing and listing for others and on his 
own land. About July 1, 1914, he leased the J. I. Case outflt, complète, to 
other parties to be run on equal shares. In July, 1914, he bought of the Hart- 
Parr Conipany another complète threshing outflt, heretofore referred to, the 
engine of which was a gas tractor, suitable for running a threshing machine 
and for plowing and hauling. He operated this latter outfit, employing 
eight to ten hands, the daily expense being about $35 to $40, from about 
August 1, 1914, until he left Beaver county, 0kl., for parts unknown, on 
November 25, 1914, and when it was toc wet to thresh he used the said gas 
tractor in plowing for others for hire. He was observed to compute the 
amount of his wheat threshing at 35,000 to 40,000 bushels. 

"It is shown by a bank account that he received, for threshing, the season 
of 1914, $2,625, and had an overdraft of $167; but it does not appear what, if 
any, his other receipts were therefrom, nor what he received from the 'Case' 
outflt. The average daily run of the Hart-Parr machine was 700 to 900 bush- 
els, and the charge 6 to 7 cents a busbel for threshing wheat. The petition- 
ing créditer did not attempt to show the entire indebtedness of the bankrupt. 
It does appear that he is indebted to the J. I. Case Company about $1,817, 
owes $500 as a farm loan on his land, paid on the cost of the 'Case' outflt. 
$300 for repairs thereon, $249 to the Kan-0-Tex Oil Company for gasoline 
and oil furnisbed to him in the fall of 1914, the said debt to the Hart-Parr 
Company, and a number of merchandise accounts, ranging from $30 to $150, 
ail beiiig contracted for threshing outflts and in the opération of the same. 

"The threshing season for wheat in Beaver county, 0kl., extends from about 
July Ist until late fall. He was still threshing when he left the state in No- 
vember, 1914. After the wheat threshing season there is a threshing seasoii 
for kafiir corn and maize, which continues until early spring. In March, 1915, 
such threshing was going on in said Beaver county. 'The threshing season of 

1912 began in July or August, and continued into the following March. In 

1913 the season was shorter, owing to the scarclty of crops." 

The court concluded as matter of law from thèse facts that Tux- 
horn was chiefly engaged in threshing for others for hire, and there- 
fore was not chiefly engaged in farming or the tillage of the soil. 

The words "farming or the tillage of the soil," as used in suh- 
division "b" of section 4, Act of July 1, 1898, express the same thought ; 
that is, the word "farming" and the words "tillage of the soil" mean 
the same thing. Counsel for the petitioner contend that the trial court 
erred in confusing the meaning of the word "farming," which re- 
lates to an industry, with the meaning of the word "farmer," which 
relates to an occupation ; that while the facts proven might sustain 
the conclusion of the court that Tuxhorn was not a farmer, they do 
not sustain the conclusion that Tuxhorn was not engaged in farming, 
because, as counsel insist, the threshing of grain is farming, although 
Tuxhorn might not hâve been a farmer. 

We think, spCaking generally, without référence to the facts in 
this càsè, that the threshing of his own grain by a farmer belongs to 
the industry of farming; but the statute provides that a person, in 
order to be exempted from being adjudicated an involuntary bankrupt, 
must be engaged chiefly in farming or the tillage of the soil, and the 
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détermination of whether Tuxhorn is within the exemption nmst 1)^' 
determined from the f acts in this case, and we entirely agrée with tlie 
trial court that Tuxhorn was not chiefly engaged in farming or the 
tillage of the soil, but that he was chiefly engaged in the business of 
threshing grain for others for hire, which in our opinion is not farm- 
ing. The purchase within about four j^ears of two complète thresh- 
ing outfits, when considered with référence to the amount of grain 
raised by Tuxhorn and the amount of revenue received from thresh- 
ing for others for hire, shows what he was chiefly engaged in. 

Counsel cite the standard dictionaries, and the use of the word by 
the Census Bureau ; but we must confine ourselves to the statute and 
to the facts shown in this particular case; and within those limits we 
bave no question but that the conclusion of the court below from the 
facts found was right, and therefore the pétition to revise must be 
denied. 

And it is so ordered. 



SULLIV.VN V. DAMO'N et al 

(Cil-cuit Court of Appeiils, Eighrl» Cirenit. Mavch 20, lOlG. Eeliearing Denied 

May 25, 191C.) 

No. 4505. 

Limitation of Actions <®=>10'5(1)— Computation of Pebiod — Pendency oï 
Otiier Action. 

The lowa 10-year statute of limitutlons (Code lowa 1S97, § 3447), wliieli 
has been coiistrued by the Suprême 0)urt of that state to run only In fa- 
vor of one in possession luider sonie elaim of l'islit or eolor of tltle, whicli 
he in good faith supjioses gives liini his right to tlie property, does not 
run agalnst tlie one liolder of tlie légal title during the peudency of a suit 
by the one in possession to hâve the title holder declared trustée for hira 
in which suit the tlnal decree was agalnst the claimant iu possession. 

iEd. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 514; 
Dec. Dig. ®=5 105(1).] 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge. 

Ejectment by Albert N. Dainon and others against John Sullivan. 
Judgment for plaintiiïs (218 Fed. 526), and défendant brings error. 
Affirmed. 

Alfred Pizey, of Sioux City, lowa (D. H. Sullivan, of Sioux City, 
lowa, on the brief), for plaintiff in error. 

John E. Stryker, of St. Paul, Minn., for défendants in error. 

Before ADAM S and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAM S, Circuit Judge. This was a suit in ejectment, brought by 
défendants in error, who were the sole heirs of Myron H. Damon, de- 
ceased, to recover possession of a tract of land situated in O'Brien 
county, lowa, patented to their ancestor in 1901. After the issuance 

;&=>For other cases see «ame topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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of the patent to him, some time in 1903 Sullivan (the plaintiff in error)' 
commenced a suit in equity in the court below against tiie patentée, 
asserting that he, by his settlement upon the land in question under the 
homestead laws of the United States prior to the issuance of the patent 
to Damon, had acquired title to it, and that through error of law the 
patent had been issued to Damon, vvhen it should hâve been issued to 
him, and his prayer was that Damon (the défendant in that suit) should 
be decreed to hold the légal title in trust for him (Sullivan). During 
the pendency of that suit Myron H. Damon died, and some time in 1912 
the suit was revived against the défendants in error as his heirs at 
law. In 1913, after a full hearins,', a final decree was entered dismissing 
the bill on the merits, and awarding the land to the défendants in error 
as the surviving heirs of the patentée. Sullivan v. Damon (D. C.) 202 
Fed. 285. 

The défendant Sullivan was in possession of the land during the 
pendency of the eciuity suit, and upon his refusai to surrender its pos- 
session plaintififs brought this suit to recover it from him. In their 
pétition plaintiffs set forth, among other things, the claim which Sulli- 
van had asserted to the land, and the facts relating to the bringing of 
the equity suit by him, and the entry of the final decree therein. De- 
fendant, Sullivan, in his substituted and amended answer, admitted 
that he brought the equity .suit, contesting the validity of the Damon 
patent as against his homestead claim, and that final decree was entered 
therein against him ; but he alleged that no issue relating to his claim 
of title by adverse possession was there tried, and that the only issue 
there involved was whether the land department of the United States 
had erred as a matter of law in issuing the patent to Damon instead of 
to him. He further alleged that his equity suit was commenced on 
February 20, 1901, and that he had been for years prior thereto in the 
actual, open, hostile, notorious occupancy and possession of the land 
adverse to and exclusive of any and every other right or claim; that 
his possession continued for more than 10 years after the commence- 
ment of that suit, during which period of time neither Myron H. 
Damon nor his heirs (plaintiiïs herein) brought any action for the re- 
covery of the real estate, or the possession thereof, nor took any steps 
to bring the equity suit to trial ; that by such acquiescence and lâches 
any right, title, or interest which plaintiffs may hâve had in the land 
bas been abandoned and lost, and barred of remedy by the statute of 
limitations of 10 years. A demurrer filed to this answer was sustained 
by the trial court, and, défendant declinin»' to plead further, judg- 
ment was rendered against him, for the reversai of which this writ of 
error is prosecuted. 

The défendant makes thèse assignments of error: 

"(1) That the court erred In sustaining the demurrer to the amended and 
substituted answer filed iu this cause, for the reason that the .statements and 
allégations contained in said answer pleading title in this défendant and plain- 
tiff in error to tlie real estate in controversy by adverse possession and the 
statute of limitations, state a good and valid défense to the pétition of the 
plaintiffs." 

"(2) That the court erred in entering final judgment in this cause against 
this défendant and plaintiff in error and in favor of the plaintiffs for the same 
reason," 
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This case îs thus simplified and reduced to tlie question whether thc 
lowa statute of limitations (section 3447, Code lowa 1897), which re- 
quires the bringing of an action for the recovery of real estate within 
10 years after the cause of action accrues, was tolled in favor of the 
plaintiffs in this case during the pendency of the equity suit. If so, 
inasmuch as that was for a period in excess of 10 years before this 
action was brought, the defendant's title based on adverse possession 
cannot prevail. 

The Suprême Court of lowa, in décisions relating to its local stat- 
utes, which are binding upon fédéral courts, has held that, in order to 
enable a party to rely on the statute of limitations, he must be in the 
actual adverse possession under a claim of right or under a color of 
title. Larum v. Wilmer, 35 lowa, 244; Hintrager v. Smith, 89 lowa, 
270, 56 N. W. 456; Litchfield v. Sewell, 97 lowa, 247, 66 N. W. 104; 
Goulding V. Shonquist, 159 lowa, 647, 141 N. W. 24. See also to the 
same effect St. Paul M. & M. Ry. Co. v. Oison, 87 Minn. 117, 91 N. 
W. 294, 94 Am. St. Rep. 693. 

In Goulding v. Shonquist, supra, the Suprême Court said : 

"Tliese words 'claim of right' or 'claim of title' are often used in the vsamc- 
sensé. It is difficult to give an exact définition that would be applicable in JiU 
oases, but there must be some claim of right or title or interest in or to the 
property by which the possessor, in good faitli, supposes he has a right to the 
property, and under which he continues in possession, and which, wlien lield 
npenly for the requisite length of time, with the intention of holding against 
the true owner and ail others and adversely, will ripen into a title." 

In view of thèse authorities, and others of like character, the trial 
court held that the equity suit instituted by Sullivan in 1903, and pros- 
ecuted to a final decree against him in 1913, presented a fatal obstacle 
to his title by adverse possession. To this contention, after examining 
and considering the foregoing cases and many others to which our at- 
tention has been called by counsel in the case, we feel constrained to 
agrée. 

It is inconceivable that Sullivan, at the time this suit was instituted 
in September, 1914, or for some time prior thereto, when, as he claims, 
the statute was running against plaintiffs' cause of action, could hâve 
believed, in good faith, that he had a claim or color of title to the land. 
The decree in the equity suit had, in a most solemn way, advised him; 
that he had no such claim or color of title, and the pendency of that 
suit from 1903 to 1913, during which time the présent plaintiffs were 
contesting his pretensions in the only permissible way, affords very 
conclusive assurance that thèse plaintiffs were not acquiescent in Sulli- 
van's claim. In L,itchfîeld v. Sewell, supra, 97 lowa, loc. cit. 251, 66 
N. W. 104, the Suprême Court of lowa said (citing in support Wash- 
burn's Real Property) : 

"The whole doctrine of adverse possession rests upon the presumed acquies- 
cencë of the party against whom it is held." 

During this period of 10 years the plaintiffs in this case were de- 
fending their claim of ownership of the property against Sullivan 
whenever the progress of the equity suit permitted them to do so, To 
now hold that the statute of limitations was running against plaintiffs 
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during the pendency of that suit would, in effect, permit Sullivan to 
make use of its protraction, presumably within his own contre!, to 
accomplish for him what the suit itself failed to do. Such a holding 
would offer a premium to protracted litigation, and couvert merited 
defeat into unmerited victory. 

The judgment of the District Court was right, and must be affirmed. 



BARTOX LUMBER & BRICK CO. v. PREWITT. 

In re YOUNG COMMiTSSION CO. 

(Circuit Court of Appeals, Elglith Circuit. March 27, 1916.) 

No. 4508. 

Baxkbtjptcy <S=3461 — Appeals — "Pboceeuing in Bankbuptcy" — "Contbo- 

VERSY IN BANKfiUPTCr." 

A iietltion by an Intervener in bankruptcj' proceedlngs, clalmlng an équi- 
table right to a portion of the moriey, received by the trustée for a con- 
trac-t complétée! by a state receiver befoi-e the pétition In bankruptcy was 
flled, equal to the amount of the materlal fumished by the intervener for 
the completlon of the building, recognized the tltle of the trustée to the 
fund, and is a "proceedlng in bankruptcy," within Bankr. Act .Tuly 1, 1898, 
c. 541, § 25a, 30 Stat. 553 (Comp. St. 1913, § 9609), providlng that appeals 
may be taken in bankruptcy proceedings from a judgment allowlng or re- 
jecting a debt or claim of .Ç50O or over, provided it be taken within 10 
days after the judgment appealed from lias been rendered, and not a "con- 
troversy in bankruptcy," within section 24a, givlng appellate jurlsdiction 
over such controversles under which an appeal may be taken within 6 
months. 

[Ea. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 920-923; 
Dec. Dlg. ©=461. 

For other définitions, see Words aud Phra.ses, First and Second Séries, 
Bankruptcy Proceedlng; Oontroyer.sy Arislng in Bankruptcy Proceed- 
ings.] 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

In the matter of the Young Commission Company, bankrupt. From 
an order denying a pétition by the Barton Lumber & Brick Company 
against W. W. Prewitt, as trustée in bankruptcy, to recover the value 
of materials furnished the bankrupt, the petitioner appeals. Appeal 
dismissed. 

Baker & Sloan, of Jonesboro, Ark., for appellant. 
J. R. Turney, of Jonesboro, Ark., for appellee. 

Before ADAMS and CARDAND, Circuit Judges. 

ADAM S, Circuit Judge. Prior to the institution of proceedings in 
bankruptcy against it, the Young Commission Company brought a 
suit in the chancery court of Mississippi county, Ark., to protect it- 
self against certain threatened suits by its creditors, in which Hugh 
Wells was appointed receiver, and directed by the order of appoint- 
ment — 

igsjFor other cases see same toplc & KEY-NUIIBBR in ail Key-Numbered Diges;ts & ludexes 
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"to take charge of ail assets of said company, to colleet outstancliii;? accounts, 
défend any suit now pendlujr asainst sald cou!])aiiy, make an inveiitovy of ail 
tlie assets of said company, and ni freneral to protect and préserve tlie assets 
of said Company, suliject to tlie orders of tlie cliancellor from tlme to timc, 
witli a Yiew to tlie liest interests of ail parties eoncerned tliereiii." 

Afterwards, on March 23, 1914, Wells, the receiver so appoiiitcd, 
ordered from the Barton Luniber & Brick Company, appellant here- 
in, certain lumber, amoimting in value to $363.49, for the ptirpose of 
completing a certain contract for the construction of a building in 
Osceola, Ark., for one Patterson, which the Young Commission Com- 
pany had, before its bankruptcy, contracted to build. 

On April 18, 1914, an involuntary pétition in bankruptcy was filed 
against the Young Commission Company, upon which it was duly 
adjudicated a bankrupt, and the appellee, Prewitt, chosen as its trus- 
tée. The trustée collected from Patterson the full amount of the 
contract price for the construction of the building by the bankrupt, 
which amounted to $716, and this amount was deposited by him in 
the bank with other funds belonging to the bankrupt estate, and was 
checked against by the trustée from time to time in payment of 
costs and claims adjudged to be entitled to priority, and for other 
purposes. By payments made in this way the fund was reduced 
to $100. Subsequently the trustée collected other moneys and bas 
sufficient on hand in this commingled account to pay the appellee's 
daim, if ordered to do so. 

The appellant, having never been paid the amount due it for the 
lumber sold to Wells, the state receiver, filed a pétition in interven- 
tion in the bankruptcy case as an adverse claimant, setting up the 
facts already detailed, and claimed that the collection by the trustée 
of the amount of the contract price for constructing Patterson's build- 
ing, including the value of the lumber, furnished to receiver Wells by 
the Barton Lumber & Brick Company, conferred upon it a superior 
right to so much of the money in the hands of the trustée as was 
necessary to pay its claim for the lumber furnished to Receiver 
Wells. It thereby recognized the title to and possession of the fund 
by the trustée, and asserted its rights to hâve it so administcred or 
distributed as to recognize its équitable right thereto, to the extent 
of its claim of $363.49. 

On April 17, 1915, the District Court made an order allowing to 
the intervener the sum of $100, the lowest balance left in the bank 
in the commingled fund, as a preferred claim, but disallowed the 
balance. On April 17, 1915, appellant filed its assignment of error, and 
on June 18, 1915, it perfected its appeal by giving the required bond 
and securing an order granting the appeal. 

From thèse dates it appears that the appeal was not taken within 
10 days after the judgment rejecting the claim, as made, was render- 
ed. Neither did the amount involved aggregate the sum of $500, 
or over, as required by section 25 (a), to confer the right of appeal 
thereby conferred. But appellant contends that section 25 (a) con- 
cerning proceedings in bankruptcy is not applicable to this case, but 
that the appeal was taken under and in accordance with the provisions 
of section 24 (a), which permits appeals in "controversies aristng in 
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bankruptcy proceedings" at any time within 6 months from tlie order 
appealed from regardless of the amount involved. 

The question thus arises whether the intervening pétition of ap- 
pellant was a proceeding in bankruptcy, or a controversy arising in 
bankruptcy proceedings, within the meaning of those sections. An ex- 
amination of the intervening pétition discloses, as already indicated, 
that the appellant recognized the title to and possession of the fund 
in the trustée for administration under the orders of the bankruptcy 
court, and asserted its right to hâve it so administered or distributed 
as to recognize its équitable title to the fund, at least to the extent 
of its daim of $363.49. This, on the authority of Coder v. Arts, 213 
U. S. 223, 29 Sup. Ct. 436, 53 h. Ed. 772, 16 Ann. Cas. 1008, consti- 
tuted a proceeding in bankruptcy, as distinguished from a controversy 
arising in bankruptcy proceedings, within the meaning of sections 
25 (a) and 24 (a), respectively, and as such proceeding it was subject to 
the provisions of section 25 (a), and should bave been appealed if at 
ail, in accordance with its provisions. 

Because the amount involved was not $500, or over, and because the 
appeal vi'as not taken within 10 days after the judgment appealed from 
was rendered, the appeal was improvidently allowed, and, on the au- 
thority of Coder v. Arts, must be dismissed. 

It is so ordered 



WILSOX V SANDS et al. 
(Circuit Court of Ajipoals, Eightli Circuit. March 9, 1010.) 
No. 4418. 

1. Compromise axd Settlehekt ig=32.'5(3) — CANCEI.LATIo^T — Evidence — Fbaud 

— MiSTAKE. 

In a suit to cancel a coutract for the settlement of Personal injuries to 
a passenger, évidence heUl not clear, une(iuivoeal, and certain that tlie 
contract was pi'ocured by fraud or mistake, and therefore not to justify 
setting it aside. 

[Ed. Note. — For cther cases, see Compromise and Settlement, Cent. Dig. 
§ 94 ; Dec. Dig. <g=2.3(.3).] 

2. Appeal and Erbob <S:=1009(1)— Review— ITixdings of Fact — Equitable 

Suit. 

Tlie conclnsion of the lower court in a suit to cancel a contract of set- 
tlement for fraud or mistake, basetl on oral testimony and dépositions, is 
presumptively correct, and should be followed on appeal, unless an obvi- 
ons error is found in the application of the law, or a serlous and impor- 
tant mistaice in the considération of the proofs. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3970 
3978 ; Dec. Dig. <S=>1009(1).] 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas ; Frank A. Youmans, Judge. 

Suit by Miss Artie Wilson against George L. Sands and others to 

®=»For other caspa see same topic & KEY-NUMBBR In aU Key-Numbered Digests & Indexes 
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cancel a contract of compromise and settlement. Decree for the de- 
fendants, and complainant appeals. Affirmed. 

I. W. Crabtree, of Memphis, Tenn. (J. M. Shinn, of Jasper, Ark., 
and Anderson & Crabtree, of Memphis, Tenn., on the brief), for ap- 
pellant. 

W. B. Smith and J. Merrick Moore, both of Little Rock, Ark., for 
appellees. 

Before ADAM S and CARLAND, Circuit Jndgcs. 

ADAMS, Circuit Judge. Artie Wilson, the appellant, sustainecl an 
injury when a passenger on the Missouri & North Arkansas Railroad. 
operated by the appellees, Sands, McDonald, and HoU, as receivers,. 
and presentcd claini for damages against them. Negotiations followed, 
which resulted in a compromise and settlement whereby the receiv- 
ers paid her $235, besides paying her doctor bills, amounting to some 
$300 more. Pursuant to the terms of the settlement the appellant 
executed and delivered to the receivers a release of any and ail claîms 
or demands existing against them for and on account of the injury 
so received by her. 

This was a bill in equity to rescind the contract of settlement so- 
made and cancel the release executed by appellant. It is alleged 
in the bill that the settlement was brought about and her release 
secured by fraud and déception practiced by the agents of the re- 
ceivers upon her, and that it was the resuit of a mutual mistake of 
facts. The défendants in their answer deny specifically thèse allé- 
gations. 

1 1 ) The case came on for hearing before the court below where oral' 
évidence and testiniony taken by dépositions were heard. The évi- 
dence on the part of the plaintifï tended to show that she received 
an injury occasioned by the derailment of the car in which she was- 
seated ; that she was prevented from working to her full capacity 
for some time; that it was four months, or more, before she was 
able to go back to her work, she being a masseuse ; that during this 
time she suffered much pain. Her testimony also tended to show 
that the physician, acting for the défendant railroad company, and 
a claim agent for that company, soon after the injury was sustained, 
made représentations to her to the gênerai effect that her injur>' 
was not permanent, that she would be well in three or four weeks, and 
that it would be best for her to compromise and settle her case, if 
she could get a fair and reasonable amount, and that représentations 
of this kind resulted in her making an agreement to settle on the terms 
already indicated. 

Testimony of the défendants, including that of the physician and 
the claim agent, is to the effect that her chief injury was to her finger; 
that the doctor told her, in his opinion, the finger would soon re- 
covér, and that her injury would not be permanent; that he did not 
think it advisable to settle the matter right then ; that the wound had 
not progressed sufficiently for him to be positive as to its extent or as 
to the duration of her inability to work. He swears positively that he 
did not assure her that her finger would get well, that he only gave it 
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to lier as his opinion that the probability was that the finger would get 
well, and that such was his honest opinion. 

The daim agent testified, in effect, that the question of settle- 
ment was first mentioned eight days after the injury, and that Miss 
Wilson broached the matter to him first. He says that he and she 
talked about her hand and finger, and talked the matter over fuUy 
the morning of the day the settlement was made. He said he told 
her the information he had received from the doctors who had seen 
her hand was to the effect that they believed her finger would get ail 
right in three or four weeks, and he says that on that basis he advised 
her that it would be ail right, and they talked the matter over and final- 
ly arranged the settlement on the terms stated. 

The évidence in this case, so far as it concerns the fraud and mis-, 
take upon which is based the right to set aside the release in question, 
consists mainly of the testimony of the plaintiff in her own behalf 
and the doctor and claim agent of the défendants on their behalf. 
To this évidence just epitomized we hâve given careful considération, 
bearing in mind the interest of both parties involved in this case, 
and the disadvantage under which a claimant generally acts in the 
'matter of making settlemients of this kind under like circum- 
stances. As a resuit, we are not persuaded that plaintiff, upon whom 
the burden rested, made eut a case within the spirit and meaning of 
the well-established rule of this and the Suprême Court which requires 
that the évidence adduced to set aside a written contract must be clear, 
unequivocal, and certain. Mastin v. Noble, 85 C. C. A. 98, 157 Fed. 
506, and cases cited. And see C. & N. W. Ry. Co. v. Wilcox, 54 C. C. 
A. 147, 116 Fed. 913, for an instructive opinion on a case similar to 
this; on the contrary, we think the proof well warranted the conclu- 
sion reached below. 

[2] Moreover, this conclusion is presumptively correct, and accord- 
îng to well-recognized practice should be followed, unless an obvions 
error is found to hâve occurred in the application of the law or a 
serions and important mistake made in the considération of the proof. 
Mastin v. Noble, supra ; Babcock v. DeMott, 88 C. C. A. 64, 160 Fed. 
882, 885. 

Finding neither of thèse in the proceedings before the trial court, 
its decree should not be disturbed. 

It is accordingly affirmed. 



IMcSHAN'N V. TJNITED STATES. 

(Circaiit Court of Appeals, Eightli Circuit. Maroh 13, 191C.) 

Xo. 4r,C>S. 

1. l'osT Office ©=34:2— Offenses— Tampeuinq witii Mail— "Letteb Intended 

TO BE CONVEYED BY MaIL." 

Decoy letters adilressed to flctitious person.s, wliieh were placed in the 
mails by post office inspectors, so as to be earried over the route of a sus- 
pected railway mail clerk, and intended to be removed from the mails at 
the end of his route without being earried to the place of address, are let- 

.i®=3Por otUer cases see same topic & KEY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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ters Jntended to be conveyed by mail, witliin Pénal Code (Act Mardi -1. 
1900, c. 321) § 195, 35 Stat. 1125 (Comp. St. 1913, § 10365), making it; piiu- 
ishable t'or an einiiloyé lu the postal service to detain, delay, or open aiiy 
"letter intended to be conveyed by mail." 

|Ed. Note. — For otlier cases, see l'ost Oftice, Cent. Dig. § 61; Dec. Uig. 
<&=>42.] 

2. IxDiOTsrENT AMn Information <S=>110(3) — TA.\fPEUiNG witii Mait,. 

An indietnu>nt against a railway mail clerk, which cliarged in scitarate 
connts the offenses of detalnini? and delayins, secreting, embezzling, and 
destroying, and selllng, abstracting, and removing tbe contents of letters 
placed in the mails, in. the language of the statute, aud speeifically de- 
scribing the letters, Is sutficient. 

[Kd. Note. — Por other cases, see Indictment and Information, Cent. Dig. 
§§ 291^291 ; Dec. Dig. <S=»110(3).] 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Jndge. 

Lewis H. McShann was convicted of tampering with mail intrustcd 
to his ciistody, and he brings error. Afïîrmed. 

B. B. Blakeney and James H. Maxey, both of Muskogee, Old., for 
plaintiff in error. 

John A. P'ain, U. S. Atty., of Lawton, Okl, and W. Boothe Mer- 
rill, Asst. U. S. Atty., of Oklahoma City. 

Before ADAI\IS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. This was an indictment against plaintiff 
in error, McShann, for violating provisions of section 195 of the féd- 
éral Pénal Code of 1910, as foUows: 

"Whoever, being a postniaster or other jHTson emiiloyed in any departmcut 
of the postal service, sluill unlawfuUy detain, delay, or open any letter 
* * * inti'usted to him or which sliall corne into his possession, and which 
was intended to be conveyed by mail, or carried or delivered by any carrier, 
messenger, agent, or other pcrson employed in any départaient of the postal 
sei-vice, or forwarded tliroiigli or delivered troni any post ofiice or station 
tliereof established by antliority of the l'ostniaster General; or shall secrète, 
embesîzle, or destroy any sncli letter; * * » or shall steal, abstract, or 
remove froni any siicli letter * « * .^my article or thing contaiiied tberein. 
shall be fined not more thau flve hundred dollars, or imi)risoned not more 
than live years, or botli." 

The indictment charges McShann in nine separate counts with (1) 
detaining, delaying, and opening a certain letter addressed to one Eliza 
White, Columbia, S. C, and speeifically otherwise described in the 
indictment; (2) secreting, embezzling and destroying that letter; (3) 
stealing, abstracting, and removing the contents of that letter ; (4) de- 
taining, delaying, and opening a certain letter addressed to Miss Mary 
Richards, North McAlester, Okl., and otherwise sufficieiitly described ; 
(5) secreting, embezzling, and destroying that letter; (6) stealing, ab- 
stracting, and removing the contents from that letter; (7) detaining, 
delaying, and opening another letter addressed to Miss Celestia Thomp- 
son, Ilaileyville, Okl. ; (8) secreting, embezzling, and destroying that 
letter; and (9) stealing, abstracting, and removing the contents of that 

<S==iFor other cases see same topic & KEY-NUMBBR iii ail Key-Numbered Digests & Indexes 
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letter. It charges that each of thèse letters came into the possession of 
and were intrusted to the défendant while acting as a substitute rail- 
way postal clerk in the McAlester-Sayre railway post office, and were 
intended to be carried by the United States mail. 

The défendant entered a plea of not guilty, and the case was brought 
on for trial, resulting in a verdict of guilty on the first six counts and 
of not guilty on the last three counts, and he was sentenced on each 
of the counts on which he was convicted to imprisonment in the peni- 
tentiary for a period of 2 years and 6 months on each count ; the time 
of imprisonment on the several counts running concurrently. From 
this judgment and sentence the défendant prosecutes error. 

[ 1 ] He assigns for error the f ollowing : 

"First. The court erred in failing and refusiiif; to cliarge tlie jury, as re- 
quested by the défendant, that no conviction could be had, for the reason that 
neither of the packages charged in the indictinent to liave been taken, brokeu, 
mutllated, or the contents of which is eliarged to liave been embezzled, was 
deposited in said post office, or in any post office in the United .States, with the 
intention that the saine should be transjiorted as mail, and that the sanie 
dld not corne into the hands, custody, or charge of the défendant as mail for 
transportation, and that the same was not mail, and the United States was 
not obligated and had not undertaken to transport the same, but tliat the 
same was left and placed therein, to be removed therefrom, and not trans- 
ported as mail, and the taklng of the same would not be a violation of the 
IKïstal laws of the United States, and would not sustain a conviction under 
the indictment on which the défendant was being tried, and would not sustain 
a conviction on any count tliereof. 

"Second. That the court erred in stating to the jury in his instructions 
that the law authorizes thèse otiieials of the department, thèse inspeetors, 
to adopt_ a plan of that eharaeter to detect and diseover crime, and in 
charging'that the tampering, taklng, delaying, molesting, abstraction, sécré- 
tion, appropriation, or embezzlement of the same an offense was counnltted. 

"Third. The court erred in entering judgment upon the verdict returned 
herein, for the reason that the évidence did not establish a public offense, lu 
this: That the package placed in the i)ost office by tlie witnesses, George H. 
Lewis and O. C. Pierce, as to which the défendant is charged with secreting, 
abstracting, appropriating, and destroying the same, and embezzling the con- 
tents thereof, were not parcels or letters placed in said post office in gowl 
faith for transportation, and was not such mail for which a conviction could 
be had for such interférence, abstraction, molesting, sécrétion, appropriation, 
and embezzlement." 

riie meaning of thèse assignments, as argued by defendant's coun- 
sel, is that, inasmuch as the proof showed that the letters were pre- 
pared by post office inspectors and caused to be placed within the 
mail bag on defendant's route, addressed to fictitious persons, intend- 
ed to be intercepted and removed from the bag on or before the ar- 
rivai of the train at the end of defendant's route, in the event they 
were not tampered with by him, without being carried forvvard to 
their destination as shown on the addressed envelopes, they, and each 
of them, were not "intended to be conveyed by mail," within the mean- 
ing of the statute. In other words, the contention is that the use of 
decoy letters by inspectors of the United States to detect crime per- 
petrated against the postal establishment was unwarranted, and that 
such letters were not "intended to be conveyed by mail" within the 
meaning of the statute. This présents a question which was long ago 
decided by the Suprême Court of the United States adversely to the 



926 231 FKDERAL EEPORTEK 

defendant's contention. Grimni v. United States, 156 U. S. 604, 15 
Sup. Ct. 470, 39 L. Ed. 550; Goode v. United States, 159 U. S. 663, 
16 Sup. Ct. 136, 40 L. Ed. 297; Montgomery v. United States, 162 
U. S. 410, 16 Sup. Ct. 797, -10 L. Ed. 1020; Hall v. United States, 168 
U. S. 632, 18 Sup. Ct. 237, 42 L. Ed. 607 ; Scott v. United States, 172 
U. S. 343, 19 Sup. Ct. 209, 43 L. Ed. 471. Thèse assignments are 
therefore without merit. 

[2] It is argued that the indictment is insufficient, in that it fails 
to charge a public offense. This argument is also without merit. It 
charges the separate offenses in the language of the statute, and with 
every requisite détail. 

The judgment is aftlrmed. 



WHITTEB V. SOUTIIWESTERN TELEGEAPH & TELEPHONE CO. 

(Circuit Court of Appeals, EIghth Circuit. Mardi 9, 1916.) 

No. 4504. 

1. Master and Servaxt ©=3300 — Torts of Servait — Liability of Master. 

A master is liable for the torts of liis servant, eommitted in the course 
of his employmeiit and within its scope. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 
1209; Dec. Dig. <S=>300.1 

^r Master and Servant @=>332(2) — Masteb's Liability to Thibd Persons — 
Evidence — Scope op Employment — Assault and Battery. 

In an action for assault and battery, eommitted by defendant's gênerai 
manager after he had rightfully ejected plaintilï from defendant's télé- 
phone booth, using no more force than necessary, évidence held sufticient 
to take to the jury tlie question whether the subséquent assault, follow- 
ing almost immediately tliereafter, was a continuance of the first assault, 
so asi to render the défendant liable, or was a mère Personal quarrel, 
having no relation to the duties of the gênerai manager. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1275 ; 
Dec. Dig. <S=>332(2).] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action by Burt Whitted against the Southwestern Telegraph & Télé- 
phone Company. Judgment for défendant on a directed verdict (217 
Fed. 835), and plaintift' brings error. Reversed and remanded, with 
directions to grant a new trial. 

R. E. Wiley, of Little Rock, Ark., and Joe Hardage and T. N. Wil- 
son, both of Arkadelphia, Ark., for plaintiff in error. 

A. P. Wozencraft, of Dallas, Tex., and Walter J. Terry and Ed- 
ward B. Downie, both of Tittle Rock, Ark., for défendant in error. 

Before ADAMS and CAREAND, Circuit Judges. 

ADAMS, Circuit Judge. Whitted, the plaintiff below, brought this 
Kuit against the téléphone company to recover damages sustained by 
him by reason of an assault and battery eommitted by one John Grogan, 

,cg=ï>For other cases «ee same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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alleged to hâve then been acting as agent of the Company and within 
the scope of his employment. At the close of ail the évidence the 
court instructed the jury to find a verdict for the défendant. This was 
donc, and judgment was rendered for the défendant. Plaintifï pros- 
ecutes error. 

The évidence tended to show that the défendant téléphone company 
maintains a public office in the dépôt of the St. Louis, Iron Mountain 
& Southern Railway Company, at Arkadelphia, Ark., for sending and 
receiving téléphonie messages, the use of which was offered to the 
public for a considération to be paid therefor ; that the plaintiff, Whit- 
ted, having occasion to converse with a patron, entered one of the 
booths provided for that purpose, and called the operator at central 
station to secure the necessary connection. Some delay ensued, and 
plaintifï being then intoxicated, began abusing and cursing the operator, 
kicking the sides of the booth, beating the receiver against the télé- 
phone box, and otherwise creating disturbance. At this juncture 
John Grogan, the gênerai manager of the défendant company, appeared 
upon the scène and ordered the plaintiflf to cease his disturbance and to 
behave properly if he desired to use the booth. This not having the 
desired efifect, but promoting more profanity and disturbance, Grogan 
forcibly ejected plaintifï from the booth, telling him he wanted no 
trouble with him ; that ail he wanted was that he should behave him- 
self properly when transacting business there. He told plaintifï, if 
he would go away awhile and come back again, he would probably bc 
able to get his party. This conversation occupied but little time, one 
witness putting it at 20 or 30 seconds. Hot words passed, and threat- 
ening attitude was taken by Whitted, and Grogan fearing for his 
Personal safety, drew back and hit plaintiff a hard blow in the face 
with his fist. 

[ 1 ] It is not contended that Grogan used more force in ejecting 
plaintiff from the booth than was reasonably necessary to get rid of 
him, and protect defendant's property from in jury, and secure effi- 
ciency in the public service ; and it is not contended that défendant 
would be liable to plaintiff for anything connected with that first as- 
sault. It is contended, however, that the second assault, when Grogan 
struck plaintiff in the face, was unwarranted and actionable. It is 
well settled that the master is liable for the torts of his servant when 
they are done in the course of his employment and within its scope. 
New Jersey Steamboat Co. v. Brockett, 121 U. S. 637, 7 Sup. Ct. 1039, 
30 L. Ed. 1049 : Texas & Pacific Rv. Co. v. Scoville, 62 Fed. 730, 10 
C. C. A. 479, 27 L. R. A. 179; Goodwin v. Cincinnati Traction Co., 
175 Fed. 61, 99 C. C. A. 661. 

[2] The contention of the défendant in this case is that, although 
the first assault made by Grogan upon the plaintiff, ejecting him from 
the booth, was within the scope of his employment, it was justified 
by the obligation resting on Grogan to protect the property of the 
défendant and conserve the efficiency of its service; but that the sec- 
ond assault was so disconnected from the first as not to hâve been a 
part of it, and was not an act done in the interest of the défendant or 
the conduct of its business, and therefore was not within the scope 
of Grogan's employment in such way as to render the défendant liable 
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for it. On the contrary, the contention is that it was a distinct and 
Personal controversy between Grogan and the plaintiff, culminating 
in a Personal quarrel between the two. 

A careful and attentive reading of ail the proof satisfies us that 
there was substantial évidence arising, not only from the facts proven, 
but from the reasonable inferences deducible from them, to the effect 
that the second assault was a mère continuation of the first, and com- 
mitted by Grogan for the purpose of preventing a continuance of the 
disturbance by plaintiiï — enough, at least, to justify a submission of 
the issue to the jury vi'hether or not the assault was committed in the 
interest of the défendant and within the scope of Grogan's employ- 
ment, or whether it was a mère personal quarrel having no relation to 
the duty of Grogan to bis master. A case involving facts quite sim- 
ilar to those in the présent case (Pennsvlvania Mining Co. v. Jarnigan, 
222 Fed. 889, 138 G. G. A. 369) was recently before us. In it we held 
that the question whether the assault was personal, or représentative 
of the master, was for the jury; so in this case we think the District 
Gourt should hâve submitted the issue presented to the jury under ap- 
propriate instructions. 

The judgnient must therefore be reversed, and cai}se remanded, 
with directions to grant a new trial. 



UXIÏEJ) STATES v. SALOMON. 

(Circuit Court of Appeals, Fiftli Circuit. April 14, 1916. Rehearing denled 

May 20, 1910.) 

No. 2900. 

Aliens <©=371ié. New, vol. 7 Key-No. Séries— Naturauzation—Canceli,.\tion 
OF Certipicate — Affidavit. 

Uilder Conip. Stat. 101.3, § 4374, iiuikinp; It the duty of the United States 
attorneys, on ntfidavit showing fcood cause, to instltute proceedmgs to set 
aside and caiicel a certlfieate of oitizenship on the grouud of fraud, or 
that it was illegally procured, an aflidavit wlûch shows that the certifieate 
■»as grnnted on the saine day the pétition was tiled, contrary to section 
4.'Î54. but which does not show that there was any ground for refusing the 
certlfieate, does not show good cause, even though the requirenient of the 
latter section that action should not he taken on the pétition until 90 days 
after it was tiled was mandatory, since the remedy for violation thereof 
was by objection in the proceedings, and the remedy by cancellatiou was 
only intended for cases in which injury resulted. 
Maxey, District Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Foster, Judge. 

Proceeding by the United States against C3scar Ernst Moritz Salo- 
mon to cancel a certifieate of citizenshi]). From a decree dismissing 
the proceedings (231 Fed. 461), the United States appeals. Affirmed. 

Walter Guion, U. S. Atty,, of New Orléans, La. 

Before FARDEE and WALKER, Circuit Jiidges, and MAXEY, 
District Judge. 

.<S=aFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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WALKER, Circuit Judge. This is an appeal from a decree dismiss- 
ing a proceeding instituted on February 3, 1915, by the district attor- 
ney under the statute which provides that : 

"It shall be the duty of the United States district attorneys for the respec- 
tive districts, upon aflidavit showiug good cause therefor, to institute proceed- 
ings in any court having jurisdiction to naturallzealiensin tliejudicial district 
in wliich the naturalized citizen may réside at the tinie of bringing the suit, 
for tlio puriiose of setting aside and canceling the certificate of eitlzenship 
on the ground of fraud or on the ground that such certificate o£ citizeuship 
was illegally procured." 2 V. S. Conip. Stat. 1913, § 4374. 

Neither the pétition nor the affidavit upon which it was based 
charged the commission of any fraud. The sole charge was that 
the naturahzation sought to be set aside and canceled was made by 
an order of the court on July 21, 1914, the same day on which the 
pétition for naturahzation was filed, in disregard of the provision of 
the statute that: 

"In no case shall final action be had upon a pétition until at least nlnety 
days hâve elapsed after filing and posting the notice of such pétition." U. S. 
Comp. Stat. 1913, § 4354. 

The facts stated in the naturahzation pétition showed that the peti- 
tioner was entitled to be naturahzed, and this was shown by the sworn 
answer filed in this case. This is not controverted by the govern- 
ment. In the opinion rendered by the District Judge it was stated : 

"It is admitted by the government that the pétition was filed in good faith, 
that the applicant was guilty of no fraud, and was entitled to be naturalized 
under the provisions of the act of 1910." 

Such an admission is not otherwise sliown by the record, but there 
has been no suggestion of the existence of a ground for contesting the 
appellee's naturalization if the proceedings on his application therefor 
shall conf orm to the requirements of the statute. It may be as- 
sumed that the last-quoted provision of the statute is a mandatory 
one, and that a court in which an application for naturalization is 
filed is not vested with a discretionary power to dispense with the 
observance of it. But we are not of opinion that it follows from 
this conclusion that a certificate of citizenship must be canceled and 
set aside when the facts are such as are disclosed by the record in 
this case. 

The remedy given by the statute is the means provided for protect- 
ing the right of the government to contest applications for natural- 
ization and for excluding from citizenship those who, under the law, 
are not entitled to the privilège. The statute does not indicate a pur- 
pose to give the remedy when there has been no in jury. The district 
attorneys are authorized to institute the proceedings only "upon affi- 
davit showing good cause therefor." The affidavit upon which this 
suit was instituted amounted to nothing more than an assignment of 
error of law apparent upon the face of the naturalization proceedings. 
It States no fact from which it may be inf erred that a ground for con- 
testing the application existed, or that the resuit might hâve been dif- 
férent if ail the requirements of the statute had been complied with in 
the naturalization proceedings. It cannot be supposed that it was in 
231 F.— 59 
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the contemplation of the lawmakers that an affidavit would be suffi- 
dent to put upon the district attorney the duty of instituting the pro- 
ceeding provided for if it showed no more than this one discloses. We 
tbink it is manifest that it was intended that the required afïidavit 
should State facts constituting "good cause" for instituting the pro- 
ceeding, and should do more than point ont errors of law in the pro- 
cédure which led up to the naturalization. The conclusion is that the 
statutory remedy would be perverted from its obvious purpose of 
safeguarding things of substance, if it is permitted to be successfully 
resorted to without any showing that the issue of the attacked cer- 
tificate of citizenship might properly hâve been denied at the time it 
was granted, if the procédure had been a strict compliance with ail 
statutory requirements. 
The decree appealed from is affirmed. 

MAXEY, District Judge, dissents. 



WBLÏY V. REED. 

(Circuit Court of Appeals, Eightli Circuit. Marcli 9, 1916.) 

No. 405T. 

INDIANS <g=>15(l) — Allotments — Eestbictions on Aliénation — Patents to 
Heirs. 

Wliere an allotment was inade to a Creek Indian in Us lifetime, but 
he died b«fore the patent was issued, and before the effective date of the 
Original Agreement, his heirs, under tlie patent issued to them, took onl.y 
a provisional surface right, which they could convey, and the allottee had 
not received an allotment, as contemplated by the Original Creek Agree- 
ment (Act March 1, 1901, c. 676, § 7, 31 Stat. 863) or Act June 30, 1902, c. 
1323, § 16, 32 Stat. 503, so as to be subject to the restrictions on aliéna- 
tion imposed hy those sections. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 37; Dec. Dig. 
®=>15(1).] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit by Andrew Reed against Edwin A. Welty to quiet title. Decree 
for complainant, and défendant appeals. Affirmed. 

See, also, 219 Fed. 864, 135 C. C. A. 534. 

George S. Ramsey, Edgar A. De Meules, Malcolm E. Rosser, and 
S. H. Lattimore, ail of Muskogee, Okl., for appellant. 

Lewis C. Lawson, of Holdenville, Okl., and Joseph C. Stone, of 
Muskogee, Okl., for appellee. 

A. N. Frost, of Lawrence, Mass., and Robert Hardison, Sp. Asst. 
Attys. Gen., amici curise. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. This was a suit in equity^ brought by the 
appellee, Reed, against Welty, appellant, to quiet title to certain de- 

®=9For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe* 
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scribed land situated in Okjuskee county, 0kl. On July 26, 1904, 
Reed purchased the interest of London Knight and Ramsey Knight 
in and to the land in controversy. Thèse grantors were full-blood 
Creek Indians, and constituted two of the heirs of Thomas Knight, 
deceased, who was likewise a full-blood Creek Indian and a member 
of the Creek Tribe of Indians, to whom in his lifetime, on May 18, 
1900, an allotment of land had been made by the Commission to the 
Five Civihzed Tribes. Afterwards, on April 6, 1901, Thomas Knight 
died. This was prior to the effective date of the Original Creek Agree- 
ment, June 25, 1901 (32 Stat. 1971). Thereafter a patent was duly 
issued to his heirs, who were his three children, London, Ramsey, and 
Robert Knight. 

The interest of Robert Knight, who is an infant, is not involved 
in this controversy. On July 28, 1908, London Knight and his wife 
executed a deed purporting to convey an undivided one-third interest 
in the land to the défendant, Welty. This deed received the ap- 
proval of the countv court of Okjuskee county as provided bv section 
9 of the act of May 27, 1908 (35 Stat. 312, c. 199), and was'duly re- 
corded in the office of the registrar of deeds for that county ; and this 
is the deed which Reed seeks to cancel as a cloud upon his title ac- 
quired by his deed, dated July 26, 1904, from London and Ramsey 
Knight. 

Counsel for appellant, Welty, contend that the land was allotted 
on May 18, 1900, to a living citizen of the Creek Nation, Thomas 
Knight, within the meaning of section 7 of the Original Creek Agree- 
ment (Act March 1, 1901. c. 676, 31 Stat. 861) or section 16 of the Sup- 
plemental Creek Agreement (Act June 30, 1902, c. 1323, 32 Stat. 500). 
Section 7 of the Act of March 1, 1901, and section 16 of the Act 
of June 30, 1902, contain similar restrictions against aliénation. They 
provide, in effect, that lands allotted to living citizens should be in- 
aliénable by the allottee or his heirs for a period of five years from the 
ratification of the Creek Agreement, except with the approval of the 
Secretary of the Interior. 

Appellee Reed's contention is that notwithstanding the provisions 
of section 7 of the Original Creek Agreement, or section 16 of the 
Supplemental Creek Agreement, restricting the aliénation for a period 
of five years from the ratification of the Creek Agreement in case an 
allotment is made to a living citizen, and notwithstanding the fact 
that Reed acquired his title before the restrictive period of five years 
had elapsed without securing the approval of the Secretary of the 
Interior thereto, nevertheless his title was good as against the subse- 
quently acquired title of Welty, for the reason that the allotment 
made to Thomas Knight, the ancestor, was only a temporary or 
provisional allotment, conferring upon the ancestor merely the tribal 
title to the surface of the ground for and during his life only, and 
that upon his death his title, by virtue of that allotment, died with 
him; that the subséquent allotment and patent of the land to the 
heirs of Thomas Knight conferred upon them ail the équitable title 
in and to the land, and that as a resuit the provisions of sections 7 
and 16 of the Original and Supplemental Creek Agreements had no 
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application and constituted no restrictions npon tlie sale of their 
land by them ; that, in point of law, Thomas Knight had not re- 
ceived an allotment in his own interest within the meaning of tlie 
Original and Supplemental Creek Agreements ; that, although the 
conveyance by London Knight and his wife to Welty in 1908 received 
the approval of the county court of Okjuskee connty, it conveyed 
nothing that had not already been conveyed by the grantor's (London 
Knight' s) deed of July 26, 1904, to Reed, and therefore constituted a 
cloud upon Reed's title. 

The one and only question involved in the présent case îs whether 
the heirs of Thomas Knight had power to alienate the allotment orig- 
inally made in the name of their father (who died prior to the tak- 
ing efïect of the Original Creek Agreement), but which was subsequent- 
ly confirmed by patent in them prior to August 8, 1907, which is the 
date of the expiration of the five-year period of restriction imposed by 
the Original and Supplemental Creek Agreements. In other words, 
do the restrictions of those agreements apply to a case where an allot- 
ment was made in the name of a father, who died prior to the Original 
Creek Agreement and before a patent was issued to him, whose heirs 
afterwards received the patent directly therefor? 

This case was heard by this court at its December term, 1914, 
and a décision was reached reversing the judgment of the District 
Court and sustaining the contention of the défendant Welty. Welty v. 
Reed, 219 Fed. 864, 135 C. C. A. 534. Afterwards, the attention of 
the court being called to the décision of the Suprême Court in the case 
of Woodward v. De Graiïenried, 238 U. S. 284, 35 Sup. Ct. 764, 59 
D. Ed. 1310, which had not appeared prior to the décision of the prés- 
ent case by this court, we sustained a motion for a rehearing. The 
Woodward Case has now been carefully and critically considered, 
and in our opinion it présents a case altogether similar in its facts to 
the case now before us. In it the points now relied upon by oppos- 
ing counsel in support of their respective contentions in this case were 
given exhaustive considération by the Suprême Court, and that 
court held with the contention of the appellee that an allotment made 
to a Creek Indian in his lifetime, who died before the patent was 
issued, and whose heirs afterwards received a patent for the land, 
took only a provisional surface right, and that such allottee had not 
been placed in possession of an allotment, or had not "received an 
allotment," as contemplated by section 7 of the Original Creek Agree- 
ment, or section 16 of the Supplemental Creek Agreement, and that 
as a resuit the final allotment and patent made to the heirs of such 
allottee did not subject them to any of the restrictions against convey- 
ance of their land found in thèse sections. 

That case controls this one, and on its authority of the judgment of 
the District Court, granting the relief prayed for by Reed, must be 
afiirmed. 



SOUTHERN KY. CO. V. WILDEE QS^> 

SOUTHERN RT. CO. v. WILDER. 

In re JONES BROS. & CO. 

(Circuit Court of Appeals, Flfth Circuit. Ajjril 1."., 1916.) 

No. 2.^'(JS. 

Bankruptcy <©=3li)l(l) — Liens — Phiojuty — Laxdi-ord. 

Under Civ. Code Ga. 1895, § 2787, e.stablisli!ng liens in favor of land- 
lords, scH-tioii .''124, empowerinï them to distrain for rent as soon as tlie 
.saine is due. and section 270."), slvinjï them a !.!eneral lien on tlie prop- 
erty of tlie tenant liable to levy and sale, which dates from tlie levy ot 
tlie dlstress warrant to enforce the sanie, tlie lien of tlie landlord for rent 
prior to dlstress Is inclioate, and covers no spécifie property, and give,-» 
110 priority over tlie lieu given to tlie trustée in liankruptf:y by Baukr. 
Act July i. 181»S, c. 541, § 47a, SO Stat. 557 as amended by Act June 25, 
1!)10, e. 412, § «, m Stat. S40 (Conip. St. lOl.'i, § !)(;:^1). 

[Ed. Xote.— For otiier cases, see Bankruptcy, Cent. Difr. §§ 286, 290; 
Dec. Dis. €=^li)l(l).] 

Pétition to Revise and Superintend Proceedings of the District Court 
of the United States for the Northern District of Georgia; William 
T. Newman, Judge. 

In the matter of Jones Bros. & Co., bankrupt. On pétition by the 
Southern Railway Company against D. P. Wilder, trustée, to revise 
an order denying the petitioner the préférence claimed by it. Pétition 
for revision denied. 

Sanders McDaniel and Edgar A. Neely, both of Atlanta, Ga., for 
petitioners, 

Alex W. Smith, Alex AV. Smith, Jr., and Curtis N. Anderson, ail 
of Atlanta, Ga., for respondent. 

P.efore PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURP'VM. The case shows that Jones Bros. & Co. was adju- 
dicated a bankrupt the 12th of March, 1915; thereafter, on the 2d 
day of April, Pjl5, the petitioner filed a pétition in the bankruptcy 
court claiming that at the time of the adjudication in bankruptcy the 
bankrupt was indebted to the petitioner in the sum of $3,400 tmder 
a certain contract of rent at $200 per month ; and thereafter on the 22d 
day of July, filed an amended pétition before the référée, amplifying 
his pétition, so as to claim a préférence lien. The référée issued an 
order on the trustée to show cause, and thereupon the trustée answered, 
denying the lien and préférence claimed by the petitioner. 

On the hearing before the référée it was admitted that no distress 
warrant had ever been issued on the claim for rent, and thereupon it 
was decided that the préférence claimed in behalf of the petitioner 
should be denied. On the pétition for review before the District 
Court it was ordered and adjudged that the préférence claimed by the 
petitioner should be denied. 

In Henderson v. Mayer, 225 U. S. 638, 32 Sup. Ct. 699, 56 L. Ed. 
1233, the Suprême Court, in passing upon the validity of the landlord's 
lien under the Georgia Code, said : 

^zs'FOT other cases see same topic & KBY-NUMBBK in al] Key-Numbered Digests & Indexes 
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"The Code (section 2787) expressly 'establishes liens în fnvor of Iniidlords.' 
It (section 3124) glves thein 'ix>wer to distrain for rent as soon as the saine is 
due.' It déclares (section 2795) that landlords 'sliall liave a gênerai lien on 
the property of the tenant liable to levy and sale, * * * wliicli dates froni 
the levy of the distress warrant to enforce the same.' It is true that prior to 
levy it eovers no specilic property, aud attaclies only to wliat is seiiied nnder' 
the distress warrant issued to enforce the lieu given by statute. But in thi.s 
respect it is the fuU eipiivalent of a comnion law distress, the lien of whicli 
is held not to be discliarged bv section (i7f. In re West Side Paper Co., 1G2 
Fed. 110 [89 C, C. A. 110, 15 Ann. Cas. :!.S4] ; Austin v. O'Reilly [Fed. (-^is. 
No. 665], 2 Wood, 070." 

The Bankruptcy Act of 1898 (.section 47a, as amended in 1910) pro- 
vides among other things as follows: 

" * * * And sucli trustées, as to ail pr'operty in tlie cnstody or connnfî 
into tlie custod.v of the bankrui)tc.y court, sliall be deenied vested with ail 
the ri.!,'hts, remédies, iind powers of a ereditor liolding a lien by lesul or 
eiiuitable proceedings tliereou. * * * " 

According to the décision in Henderson v. Mayer. supra, whatever 
lien the landlord may hâve in this case is inchoate and eovers no spé- 
cifie property. In Elan v. Hamilton, 69 Ga. 736, 737, it is decided 
that : 

"The only différence between the lien of au ordinary couimon-law judg- 
ment, and that arising under an nninterrupted distress warrant, is tliat the 
former binds the property of the défendant from ils <late, and the latter from 
the time of the levy. They both bave the sanie ^puerai lieu on the defendant's 
]iroperty, as qualilied above." 

It clearly follows ihat in this case the petitioner has no lien en- 
titled to prioritv over the lien given to the trustée under the amend- 
ment of 1910. ' 

The pétition for revision is denied. 



WUERPEL et al. v. CANAL-I.OUl.SIANA lîANK & TRUST CO. et al. 

In re SJIITII BROS. CO., I.imited. 

(Circuit Court of Appeals, Fifth Circuit. April 13, 1916.) 

No. 2894. 

Bankruptcy <g=45ij — Appealable Decrke — I'aiîtial Disposition of tiii; 
Case. 

Wliere a bill by trustées in banlcruptcy to recover pi'eferences contain- 
ed flve articles, tlie first two relating to a cash paymeut, the next two to 
a transfer of accounts, and the last beinj; the prayer for relief, a decree 
dismissing the claim for the cash irayment is not appealable, since it does 
not iinally dispose of the whole ease. 

IKd. Note. — For other cases, see Banliruptcy, Cent. Rig. § 91C; Dec. 
Dig. <S=>4,55.] 

Appeal from the District Court of the United States for the Eastern 
District of Eouisiana ; Ruf us E. Poster, Judge. 

Suit by A. C. Wuerpel and others, as trustées of the Smith Bros. 
Company, Limited, bankrupt, against the Canal-Louisiana Bank & 

®=i>For other cases see aame toplc & KEY-NUMBER la ail Key-Numtered Dlgests & Indexes 



WUERI'EL V. CANAL-LOUISIANA BANK & TRUST CO. 935 

Trust Company and others. Frotn a decree dismissingf coniplainants' 
claim for a part of the demand set forth in the bill, complainants 
appeal. Appeal dismissed. 

Charlton R. Beattie, of New Orléans, La., for appellants. 
William C. Dufour and H. Génères Dufour, both of New Orléans, 
La., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURL\M. The appellants, trustées of the bankrupt estate of 
Smith Bros. Company, Limited, brought their suit againsfthe Canal- 
Louisiana Bank & Trust Company to set aside certain alleged préf- 
érences. The first article of the bill of complaint is as follows : 

"And therenrwD your orators eomplain and say that heretofore, that is, on 
June 25, 1913, being within four months before the filing of the pétition against 
sald Smith Bros. Company, Limited (hereinafter called 'said company'), which 
was adjudicated bankrupt on August 5, 1913, on a pétition of creditors filed 
August 5, 1913, said company transferred certain of its property, to wit, four- 
teen thousand dollars ($14,000.00) in cash, to the said Oanal-Louisiana Bank 
& Trust Company (hereinafter called 'said bank'), then an ordhiary credltor of 
said company, in payment of a previously existing or antécédent debt, and that 
on June 25, 1913, when said transfer was made, said company was Insolvent, 
and sald transfer then operated as an illégal préférence, under section 60 of 
the United States Bankrupt Act, as amended, and that the sald bank, receiving 
said transfer, and which was benefited thereby, then and there, when receiv- 
ing same, had reasonable cause to believe that the enforeement of said trans- 
fer would efCect a préférence, and would enable said bank to obtain a greater 
percentage of its debts than any other of the creditors of the same dass of tlie 
said company." 

In the second article is set forth the manner in which said préfér- 
ence was effected. In the third article of the bill complaint is made 
that on the same date, June 25, 1913, the défendants accepted from the 
bankrupt a préférence by the transfer of a number of open accounts, 
warehouse receipts, etc., aggregating $20,000, in payment of an anté- 
cédent debt, and in the fourth the manner in which the alleged préfér- 
ence was efïected; and in the concluding article appellants pray for a 
decree annulling and avoiding the aforesaid preferential payments 
and transfers, and ordering restoration, with interest from June 25, 
1913, and for gênerai relief. 

A preliminary motion was made by the appellees to dismiss the 
whole bill, which was denied, and thereupon appellees answered, 
setting forth their whole défense to the suit, concluding with the 
prayer that the bill of complaint be dismissed. Thereafter the case 
was set down for hearing on the point of law raised in the défendants' 
answer as to sufficiency of articles I and II of complainants' bill, and 
thereupon the court entered a decree dismissing complainants' clairo 
and demand for $14,(XX), as set out in articles I and II in complainants' 
bill of complaint. From this decree this appeal is prosecuted. 

Appellees on motion ask this court to dismiss the appeal on the 
grounds: (1) The judgment or decree is not final, and therefore not 
appealable; and (2) that the case cannot be brought up on appeal by 
piecemeal — citing in support thereof the décisions of this court in 
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Menge v. Warrîner, 120 Fed. 816, 57 C. C. A. 432; Cav v. Vereen, 
144 Fed. 839. 75 C. C. A. 667 ; Hohorst v. Hamburg- American Packet 
Co., 148 U. S. 262, 13 Sup. Ct. 590, 37 L. Ed. 443 ; Ex parte National 
Enameling Co., 201 U. S. 156, 26 Sup. Ct. 404, 50 L. Ed. 707. Appe- 
lants cite no autliorities to the contrary. 

It is apparent that the decree appealed from does not dispose of 
the_ whole case, and it is at least doubtful whether the decree com- 
plained of is even final and conchisive in the court below, under the 
gênerai rule that orders and decrees in chancery may be altered, re- 
vised, or revoked during the term at which they were passed, or while 
the cause remains open for further proceedings. The motion to disniiss 
must prevail. 

The appeal is dismissed. 



IIII.LMAN et al. v. NEW YORK STATE: STEEL CO. et al. 

(Circuit Court of Appeals, Second Circuit. Mardi 14, 1916.) 

No. 103. 

Factors <©:=547(5) — Eir^N — Waiveiî. 

Wliere the factors of a steel compariy, wlio hnd a lien for tlieir ad- 
vanees ou the ore niined by the company, sold souie of the ore to another 
Company, from which they also bouglit a différent kind of ore, on heluilf 
of the steel company, sp tliat, wlien reeeivcrs were appointed for the 
Steel company, the other company set ofT its claim for ore sold by it 
against its liability for the ore purchnsed, ecpiity will not Kh'e the agents 
a lien on the ore purchnsed as aïainst î^eiipral creditors, since their only 
eontractual lien was on the ove niined, and, if they lost tliat lien by the 
sale and purchase, it was their OAvn act. 

[Ed. Note. — For other cases, see Factors, Cent. Dig. § 69; Dec. Dig. 
■©=>47(5).] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit by John J. Hillman and others against the New York State 
Steel Company, of which Alfred L. Becker and another were appointed 
receivers. From an order of the District Judge awarding to M. A. 
Hanna & Co. the proceeds of certain ore sold by the receivers, tlie re- 
ceivers appeal. Reversed. 

Love & Keating, of Buffalo, N. Y. (G. P. Kcating, of Bufïalo, N. Y., 
of counsel), for appellants. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo, N. Y. (J. McC. 
Mitchell, of Buffalo, N. Y., of counsel), for bondholders' committee. 

F. C. SIee, of Buffalo, N. Y., for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. M. A. Hanna & Co. were the exclusive 
agents for the sale of the outpiit of the New York State Steel Com- 
pany's mines in Minriesota, and were under an obligation to make ad- 

<g=3For other cases see same topic & KEY-NUMBER iu aU Key-Numbered Digesta & Indexe» 
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vances to enable the Steel Company to mine and ship its ore. To pro- 
tect them for thèse advances it was provided that the ore shipped from 
the mines was to be shipped to them, and that the ore mined during the 
winter, when it could not be shipped, was to be piled on ground leased 
to them, so that they shotdd bave title to the whole output of the mines 
until they had been repaid the amount of their advances. 

May 2, 1911, the New York Company, by Hanna & Co., its agents, 
sold to the Republic Iron & Steel Company 325,000 tons of Kellogg 
ore, to be dehvcred at the rate of 65,000 tons per annum, 1911-1915, 
in about equal monthly installments, to be paid for on the 25th day of 
each month. September 23, 1912, the Republic Company, by Hanna & 
Co., their agents, sold 20,000 tons of Bessemer ore to the New York 
Company, to be delivered in about equal monthly amounts from Sep- 
tember, 1912, to April, 1913, and paid for on the 25th day of each 
month. 

April 2, 1913, under a creditors' bill in equity receivers were ap- 
pointed of the New York Company. At this time the New York Com- 
pany owed the Republic Company for Bessemer ore, under the contract 
of September 23, 1912, $27,200.76 and the Republic Company owed the 
New York Company for Kellogg ore, delivered under the contract of 
May 2, 1911, $26,541.72. The Republic Company, as it had a right to 
do, set off against its indebtedness to the New York Company the lat- 
ter's indebtedness to it, and filed a claim for the balance of $659.04 
with the receivers of the New York Company. 

At the time the receivers were appointed the New York Company 
owed Hanna & Co. for advances $24,063.71. There went into the pos- 
session of the receivers 4,613 tons of Bessemer ore purchased from the 
Republic Company, which was sold and its proceeds impounded to 
await the détermination of the claim of M. A. Hanna & Co. now to be 
considered. 

Hanna & Co. contend that, as they had a lien to the extent of their 
advances to the New York Company upon the Kellogg ore sold to the 
Republic Company, they should in equity be given a lien upon the Bes- 
semer ore sold by that Company to the New York Company. In other 
words, if the Republic Company had paid for the Kellogg ore in cash, 
Hanna & Co. would bave collected it, and, as it eventually paid by set- 
ting off the price of the Bessemer ore sold by it to the New York Com- 
pany, Hanna & Co. should be given an équitable lien upon that ore or 
its proceeds in the hands of the receiver. Adopting this view, the Dis- 
trict Judge awarded to Hanna & Co. the proceeds of the Bessemer ore 
sold by the receiver and a proportionate part of the proceeds of certain 
Steel into which some of the Bessemer ore had gone. 

But Hanna & Co. never had any lien upon anything but the Kellogg 
ore. When they sold that, the lien was discharged, and they never had 
any lien at ail on the Bessemer ore. The Kellogg ore was not sold to 
be paid for by the Bessemer ore. The sales in each case were perfectly 
independent, were absolute, and to be paid for on the 25th of the fol- 
lowing month. Hanna & Co. made both contracts, and must be taken 
to hâve known that upon settlement of accounts between the two com- 
panies only the balance due would be paid. If they hâve not obtained 
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the full secLirity for their advances to the New York Company, whicli 
they intended and expected to get, they can only blâme themselves. 
They sold the Kellogg ore to the Republic Company without coUecting 
the price. Equity will not do anything affirmatively to help them at the 
expense- of gênera! creditors. American Can Co. v. Erie Preserving 
Co., 183 Fed. 96, 99, 105 C. C. A. 388. 
The order is reversed. 



TAYLOR et al. v. UNITED STATES. 
(Circuit Court of Appeals, Fiftli Circuit. April 14, 1016.) 

No. 2767. 

1. PuBLTo Lands i®=5;?8— Disposai by UNrrED States— Conditions — Validitt. 

The sovernmeut liad the right to impose as a condition of the pureliase 
of Its timber and stone lands that tlie inteiiding pureliaser should, at the 
tinie he made his application, bave the intention to appropriate the land 
to his own use and benefit ; aiul it clid impose such condition by Coinp. St. 
lOl.'i, § 4672, pro^■idiug that the applicant to purchase sueli lands shall niaice 
a verliied written statement that he does not apply to purchase the same 
on spéculation, but in good faltli to appropriate to his own exclusive use 
and benefit, and that, if any person shall swear falsely in the premises, he 
shall forfeit the money paid for the lands and ail right thereto. 

|Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 82; Dec. 
Dig. @=)38.] 

2. Puiruc I.ANDS ®=3.SS— Disposai, by United States— Timber and Stoxb 

Lands — Speciilative Purpose. 

A purchase ot timber and stone lands, made with no intention on tlie 
part of the purchaser to himsclf use the land, or any of it, or to hold it 
any longer than may be required to realize an expected or hoped-for profit 
froin resale, Is a purchase for spéculation, contrary to Comp. St. 1013, § 
4(i72, and eiitltles the govermnent to hâve canceled the patent and the 
d<!ed given by ttie patentée. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 82; Dec. 
Dlg. <®=338.J 

Appeal from the District Court of the United States for the West- 
ern District of Louùsiana ; Aleck Boarman, Jtidge. 

Suit by the United States against James F. Taylor and others to 
cancel à patent and deed. Decree for the United States, and défend- 
ants appeal. Affirnied. 

E. H. Randolph, of Shreveport, La., for appellants. 
George Whitfield Jack, U. S. Atty., and Robert A. Ilunter, Asst. 
U. S. Atty., both of Shreveport, La. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. This is an appeal from a decree can- 
celing a patent issued to the appellant Taylor under the Timber and 
Stone. Act, and annulling a deed made by him to the land described in 
the patent. In making his appHcation for the purchase of the land, 

igSoFor other cases see same topic & KEY-NUMBER In aU Key-Numbereil Digests & Indexes 
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Taylor niade the verified written statement required of the applicant 
by the statute mentioned (U. S. Comp. Stat. 1913, § 4672), containing, 
with the other averments required, the averments : 

"ïhat he does not apply to purcliase the saine on spéculation, but in good 
faitli to appropriate to Iiis own exclusive use and bcneiit ; and tliat he has not, 
directly or Indirectly, niade any agreenient or conti'act, in any vvay or manner, 
with any person or persons whatsoever, by which the title lie might actjuire 
fi'om the government of the United States should inure, in whole or iu part, 
to the benefit of any person except himself." 

The same section of the statute provides that: 

"If any person taking such oath shall swear falsely in the premises, he shall 
be subject to ail the pains and penalties of perjury, and shall forfeit the money 
which he niay hâve paid for said lands, and ail right and title to tlie same ; 
and any grant or conveyance which he niay bave nuule, except in the hahds of 
bona flde purchasers, shall be null and void." 

The falsity of each of the above-quoted statements was charged. 
There was évidence, direct and circumstantial, tending to prove the 
falsity of each of those statements ; but, as the évidence of the falsity 
of the last-quoted statement is less convincing and satisfactory than 
that showing the falsity of the first-quoted statement, vve prefer to 
rest our conclusion on the latter évidence. 

[1] The language of the statute négatives the conclusion that it 
confers the right to buy the kind of public land it spécifies upon one 
who, when he makes his application, has the purpose of acquiring the 
land on spéculation, and with no intention of appropriating it to his 
own exclusive use and benefit. The government has the right to grant 
or withhold the privilège of purchasing the described kind of public 
land, according as the intending purchaser does or does not hâve, at 
the time he makes his application, the intention of appropriating the 
land applied for to his own exclusive use. The statute shows an un- 
equivocal exercise of this right. 

[2] The distinction between a purchase on spéculation and a pur- 
chase for the purchaser's own exclusive use and benefit is not an 
obscure or unfamiliar one. The circumstances of a given purchase 
may be such that it may not with confidence be assigned to either of 
thèse two catégories. But we are not of opinion that it is fairly open 
to question that a purchase of such land as the statute mentions, which 
is made with no intention on the part of the purchaser of himself 
using the land or anything on it, or of holding it any longer than may 
be required for the realization of an expected or hoped-for profit 
on a resale of it, is a purchase on spéculation within the meaning of 
the statute, and is forbidden. And we are of opinion that the évidence 
in the case fully warranted the conclusions that Taylor's purchase was 
such a one, and that it was not made to appear that his vendee was 
a bona fide purchaser. 

In this State of the évidence, the decree appealed f rom was proper ; 
and it is affirmed. 
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CLEMKNT V. WHITTAKER et al. 

(Circuit Court of Appeals, Tlilrd Clrcviit. Apiil 4, 1916.) 
No. 2052. 

1. WiLLS ©=»r)7S(;>)— CO?vSIRUCTIOS— PliOrERTY Df.\ ISKD. 

By a residuarj- clause in liis will a testator rtisposed of "ail tlie rest, 
re.sidue aud reiuaiuder" of liis estate. After liis deatli tliere was paid to 
his executors a suui wliicli acerued to liim as a residuary legatee uuder 
tbe wlll of a predeceased brotlier, distribution ot wliose estate liad l)(>on 
deferrcd nntil tlie tennination of a life inierest tliereia. UcUl, tliat décè- 
dent did not die intestate as to sucli suiu, but that it pasised under tho 
residuary ciause of lils will. 

fEd. Note. — For other cases, sce Wills, Cent. Big. § 1200; Dec. I)ig. <S= 
578y).] 

2. W11.1.S <S=»4r)C — Rtjles of Ookstbuction. 

In construing a will, tlie law ascertains tliG intention of tlie testator 
froin tUe words lie uses, construed in their common, ordlnary meaning. 

[Ed. Note. — B^or other cases, see Wills. Cent. Dig. § 974; Dec. Dig. <S=> 
4!56.] 

3. Wills <S=3587(1) — Constkuctiox— Pbopebtt Disvised— Kesidttaey Clause. 

The test of the povver of a residuarj^ clause to carry property is vvhetlier 
the property was tlie testator's, and not vvhetlier he kuew it was his. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1279, 12S5-12S7 ; 
Dec. Dig. cS==)587(l).] 

4. Wills <S=»587(5) — Constbuction— I'ropehtt Devised— Residuary Clause. 

In the absence of auy intention to exclude therefroni, a gênerai residuary 
Clause carries ail reversiouary interests. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1289, 1290; Dec. 
Dig. i®=»5S7(5).] 

Appeal f rom the District Court of tlie United States for the District 
of New Jersey; Charles P. Orr, Judge. 

Suit in equity by CorneHa E. Clément against Mary Ann Whittaker, 
executrix, and others. Decree for défendants, and coniplainant ap- 
peals. Affirmed. 

For opinion below, see 225 Fed. 211. 

Robert H. McCarter and McCarter & English, ail of Newark, N. J. 
(Gilbert Collins, of Jersey City, N. J., of counsel), for appellant. 

Bayard Stockton, of Trenton, N. J. (Peter Backes and Gardner H. 
Cain, both of Trenton, N. J., of counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. [1-4] This case involves the ques- 
tion whether $123,801.45, in the hands of the executors of Wesley E. 
Whittaker, shall pass to the Mercer Hospital of Trenton, N. J., as 
residuary legatee under his will, or to his next of kin under the in- 
testate law. The facts of the case are fully stated in the opinion of 
the court below, reported at 225 Fed. 211, and by référence thereto 
and making it a part of this opinion we avoid needless répétition. As 

®=9For other cases see .same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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we agrée with its conclusion, we restrict ourselves to a brîef statement 
of grounds in support of such view. Thèse are : 

First. The Court of Errors and Appeals of New Jersey, in Clément 
V. Creveling, 83 N. J. Eq. 318, 91 Atl. 89, hâve decreed the fund in 
controversy passed under the vvill of Albert J. Whittaker and accrued 
to the estate of Wesley E. Whittaker. 

Second. The fund in question, not being required in Wesley E. 
Whittaker 's estate for legacies or spécifie bequests, forms part of his 
residuary estate. 

Third. Being part of the residuary estate of Wesley E. Whittaker, 
the words of clause 11 of his will in their ordinary, common meaning 
include and carry said fund. 

Fourth. Such residuary clause is to be construed as carrying said 
fund : 

(a) Because, in construing such clause, the law takes such words 
as a testator uses, and ascertains what he meant to say from what 
words he used ; or, as said by the Court of Chancery of New Jersey 
in Bragaw v. Bolles, 51 N. J. Eq. 84, 25 Atl. 947: 

"Tlie inqiiiry Is not what tlie testator meant to say, but rather what the 
testator rueaut by what he dld say." 

(b) The words used are to be construed in their common, ordinary 
meaning. or, as said by the Court of Chancery of New Jersey, in Wood- 
ruff V. White, 78 N. J. Eq. 412, 79 Atl. 304: 

"The words used in a will, as I understand it, must be taken in their natural 
lueaniug. The court is ealled upon to construe what the testator has said, and 
not to supply language, and thereby make him say that which he dld not say.'' 

(c) Whether the testator knew that he owned the fund hère in ques- 
tion when he made the residuary bequest is immaterial. The test of 
the power of the residuary clause to carry property is whether the 
property was the testator's, and not whether he knew it was his. 
Dalrymple v. Gamble, 68 Md. 523, 13 Atl. 156; Stannard v. Barnum, 
51 Md. 4SI ; Ireland v. Foust, 56 N. C. 501 ; Bland v. Lamb, 5 Mad- 
dock, 250; Perry v. Hunter, 2 R. I. 80. 

(d) In the absence of any intention to exclude therefrom, a gên- 
erai residuary clause carries ail reversionary interests. Floyd v. Carow, 
88 N. Y. 560. 

(e) In this case the fédéral court follows and adopts the construc- 
tion placed by the Court of Errors and Appeals of New Jersey in 
Clément v. Creveling, 83 N. J. Eq. 318, 91 Atl. 89, on the will of Al- 
bert J. Whittaker, when that court held that the devise to Wesley E. 
Whittaker was a vested legacy. 

It follows, therefore, that the décision and decree of the court be- 
low carries into efîect the resuit directed by the Court of Errors and 
Appeals, when it said in the case last quoted: 

"The resuit Is that the testator's residuary estate, with the exception of the 
60 shares of the capital stock of the railroad company held for the benefit of 
the nièce, should be immediately distributed in ecjual parts to the respective 
Personal représentatives of the testator's brothers and sister, to be finally dis- 
tributed under their respective wills, or to their respective next of kin, as the 
case niay be." 
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In reachirig our conclusion, we hâve not overlooked the contention 
of counsel that, in view of the décision of the Court of Chancery of 
New Jersey in Whittaker v. Whittaker, 40 N. J. Eq. Z3, being unre- 
versed when Wesley E. Whittaker made his will, we should therefore 
find that he intended to exclude such contingent interest frora his 
residuary estate. We, however, feel that such holding would be based 
on surmises and uncertainty. The safe rule is as above stated — to 
construe what the testator bas said, and therefrom détermine his in- 
tention. 

The decree below is affirmed. 



THE ALUIMANIA. 

(Circuit Court of Appeals, Second Circuit. Mardi 14, 1916.) 
Nos. 164, 165. 

1. COLLLSION <g=371(2) — MOVIMG AND MoORBD VESSELS. 

A steiinisliii) entérina a slip in the North River hcJd solely in fault for 
a collision wlth a car float. which was Ijing below a pier to wlilcli It wa>< 
made fast by a Une, and wliicli was In f'xill view of the moving steamer. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. i 101 ; Dec. Digr. 
<S=71(2).] 

2. Collision <g=»70 — Vessel Lting at End or Pier— Harbor Régulation. 

NeviT York City Charter (Laws lOOl, e. 466) § 879, whlch provides that 
no vessel lying at the exterlor end of a pier in the North or East Kivpi- 
"shall be entitled to claim or demand damages for aiiy in,iury caused by 
any vessel entering or leavlng any adjacent pier," is highly pénal, and 
should be strictly eonstmed. As so construed, it does not appl,y to a car 
float which was not actually lying at the end of a pier, bnt was made fast 
to one corner of it by a Une and hung below the pier. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 91-100; Dec. 
, Dig. ®=70.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty for collision by the Erie Railroad Company and 
by Jerry Pétrie, wherein the Erie Railroad Company was impleaded, 
against the steamship Allemania; the Hamburg- American Line, claim- 
ant. Decree for the Erie Railroad Company for half damages, and 
in favor of Pétrie against both the steamship and the Railroad Com- 
pany, which appeal. Modified and affirmed. 

For opinion below, see 224 Fed. 633. 

Herbert Green, of New York City, for Erie R. Co. 

Haight, Sahdford & Smith, of New York City (H. M. Hewitt, of 
New York City, of counsel), for the Allemania. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. [1] June 30, 1913, on a bright, clear day, 
with the tide ebb, the tug Nanuet at about 8 a. m. brought the Erie 
Railroad Company's float No. 18 laden with 10 cars, some loaded and 
some Hght, to the south side of the slip befween Piers 7 and 8 East 

©ïsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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River. As the steamship Allemania was expected to berth there, the 
float was ordered out and the tug tied her to the lower outer corner 
of Pier 7 on a line about 8 feet long and then went into the slip to ar- 
range for a berth. The float hung down the river, her lower end rest- 
ing against the tug Henry D. McCord which was herself lying outside 
of a steam lighter at the exterior end of Pier 6. 

After this was done the steamship Allemania appeared coming up- 
stream under her own steam and attended by at least one tug. She 
rested her port bow against the upper corner of Pier 7 with the in- 
tention of warping into the slip, but her port side came into collision 
with the car float, which as a resuit squeezed against the tug McCord. 
The Erie Railroad Company, owner of the car float, and Jerry Pétrie, 
owner of the McCord, filed libels against the Allemania to recover 
their damages, and the Hamburg-American Line, claimant of the Alle- 
mania, brought in the Erie Railroad Company as a party to the Pétrie 
suit under the fifty-ninth rule. 

The charge against the Erie Railroad Company is that Float No. 18 
was made fast in a dangerous position relatively to the steamer Alle- 
mania, which it was known was to corne into the slip between Piers 7 
and 8. The District Judge found both the steamer and the car float at 
fault and ordered a decree of half damages in favor of the Erie Rail- 
road Company and a decree in favor of Pétrie, claimant of the tug 
McCord, which was not at fault, against the Hamburg-American Line 
and the Erie Railroad Company. 

The pleadings of ail the parties allège that the Allemania was car- 
ried against the car float by the eft'ect of the ebb tide, but some of the 
witnesses at the trial testified that the car float was drawn against the 
steamship's port side by the suction caused by her propeller. We think 
it makes no différence whether one or both of thèse things caused the 
injury because, the car float being at rest in full view and the steamer 
in motion, the latter by the exercise of ordinary care could bave avoidecî 
the collision. 

[2] The real question is as to the efi^ect of section 879 of the city 
charter, which reads : 

"It sliall not be lawful for any vessel, canal boat, barge, Ugliter or tug to 
obstruet the waters of the harbor by lyhig at the exterior end of wharves in 
the waters of the North or East Eivers, except at thelr own rlsk of in.1ur}- 
from vessels entering or leaving any adjacent dock or pier; any vessel, canal 
boat, barge, lighter or tug so lying shall not be entitled to clalm or demaurt 
damages for any injury caused by any vessel euterlng or leaving any adjacent 
pier." 

We hâve held that this statute, though not binding upon the fédéral 
courts, may yet afford grounds for imputing fault to a vessel violating 
it. The Chauncey M. Depew, 139 Fed. 236, 71 C. C. A. 362. But the 
law is highly pénal. Literally it prevents a vessel violating its provi- 
sions from recovering at ail, even if the damage she sustains is solely 
caused by the fault of the vessel entering the adjacent slip. It should 
be strictly construed. The Dean Richmond, 107 Fed. 1001, 47 C. C. 
A. 138. 

We do not think that the car float can be considered as lying at the 
exterior end of Pier 7 within the meaning of the statute. It contem- 
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plates a vessel actually lying at the exterior end and not hung on to 
it and lying in the river some distance below. A vessel hung on in 
this way may improperly and imnecessarily obstruct navigation, but its 
liability will dépend upon the gênerai principles of négligence and not 
upon any violation of the provision of this statute. 

The decree is modified, and the court below directed to enter de- 
tree in favor of the Erie Railroad Company and of Jerry Pétrie against 
the steamship Allemania, with costs of both courts, and costs to the 
Erie Railroad Company in the Pétrie Case against the claimant of tlae 
Allemania. 



O'ROURKB V. PATTISON et al. 

(Circuit Coiu-t of Appeals. Second Circuit. Jlarcli 2S, 191(5.) 

No. 228. 

TOWAOE ©=3l5(2) LlABIT,TTY FOE LOSS OF TOW lAfPllOPER MOORl:Na. 

Ttie loss of a canal boat laden with, coal, while lyinc; aloniiside a bulk- 
head where sho had been left by a tug, by settlinj,' with the falling tide 
ou a rock, which was a well-known obstruction, hcld, on the évidence, not 
due to auy fault of the tug, but to the fact that atter she was left tha 
niaster of the canal boat moved lier along to a position over the rock. 

[Ed. Kote.— For other cases, see Towage, Cent. Dig. §§ 34-30; Dec. Dig. 
<£=:=15{2).] 

Appeal from the District Court of the United States for the South- 
ern District oi New York. 

Suit in admiralty by Patrick C. O'Rourke, owner of the canal boat 
Grâce, against Gardner Pattison and others. Decree for respondents, 
and libelant appeals. Afiirmed. 

W. H. K. Davey, of New York City, for a]ipellant. 
Park & Mattison, of New York City (H. E. Mattison and N. Za- 
briskie, both of New York City, of counsel). for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. March 4, 1912, the libelant's canal boat 
Grâce, laden with coal, was landed by the tug Ticeline alongside 
the bulkhead on the east side of Blackwell's Island at a place known 
as the Workhouse Dock. Thcre is at one point at this berth a ledge 
of submerged rock shelving out from the bulkhead, as was well 
known to the master of the tug and to tug masters generally. 
The boat was made fast with one line from a post on the lower 
corner of the bulkhead to a cleat amidships and another line 
running aft from a cleat on the side of the boat near the stem 
to a cleat on the bulkhead. The tide was nearly high-water flood. 
The boat drew 8% feet, the rock is 614 feet below the surface at low 
water, and the tide rises and falls 5 feet. After the tide had turned, 
and had fallen from 2 to 3 feet, the Ixiat grounded on the rock and 
became a total loss. 

Pattison and Bowns were the charterers of the boat, and employed 

©=3For other cases see same topio & KEY-NUMBER In ail Key-Numbereâ Digeats & Indexe» 
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the tug Ticeline, which was owned by John Rugge, Jr., and Howard B. 
Hague. The Hbelant filed this libel against Pattison & Bowns and 
against Rugge and Hague to recover his damages, on the ground that 
the respondents had landed his boat at an unsafe and improper berth, 
as they well knew. The master and crevv of the tug testified that the 
boat was landed with her bow projecting beyond the bulkhead for 
the express purpose of leaving the rock a safe distance astern. They 
are corroborated in this by the master of a boat which was lying at the 
Metropohtan Hospital dock just above the rock, and the probabiHties 
are ail against the tug leaving the boat exposed to a perfectly well- 
known danger. 

On the other hand, the master of the boat says that the tug laid her 
bow flush with the south end of the bulkhead which would bring her 
stern over the rock. Nevin, the master of the boat lying just north of 
the Grâce, says that after the tug left the master of the Grâce let go 
the spring line from the post on the lower end of the bulkhead, so 
that the boat ran astern on the flood tide, which being near high water 
would be running slowly, and then made fast. This would bring the 
stern of the boat over the rock. 

There are printed in the record some affidavits used upon a motion 
made before the District Judge for leave to take further proofs, 
vi'hich he denied. We hâve not read them, because they are not testi- 
mony, and the matter was one of discrétion, and because we denied a 
motion to take further proofs in this court on the same subject. Judge 
Hough dismissed the libel, expressing his entire disbelief in the testi- 
mony of the master of the boat. This fînding, and the clear weight 
of the testimony, and the probabilities are ail with the respondents ; 
but it is ably argued -by the proctor for the Hbelant that, notwithstand- 
ing this, he should hâve a decree, because respondents' account is con- 
trary to the laws of nature, and therefore cannot be believed. The 
point made is that, if the master of the boat had permitted her to 
drift back, as stated, her stern, when the tide began to ebb, would hâve 
swung out from the bulkhead, and could not possibly hâve settled on 
the rock. This would be so if he did not tauten his stern line after he 
had let the boat drift back. On this point there is no testimony one 
way or the other, but it is quite clear that any boatman would hâve 
known the necessity of doing this. We prefer to assume that this 
proper précaution was taken to finding that the story of so many wit- 
nesses is false. 

The decree is affirmed, 
231 F.— 60 
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HALL V. REYNOLDS et al. 
In re LBAVIS TIIB. CO. 
(Circuit Court of Appeals, Elglith Circuit. Mardi 25, 1916.) 

Ko. 441)T. 

Bankuxiptct <S==>482(1) — Attorneys' Fées — Apportionment. 

ïlie allowance of .$1,000 as attoruey fées in tliis case held to be reason- 
able, and since ttie primary object of bankruptcy procfodinf^s Is the dis- 
tribution of the bankrupt's estateJ to his creditors after tlie reasonable 
expenses of administration are pald, tlie court ought not to t)e ealled upon 
to settle difference.s between counsel for tlie petitioning creditors as to 
wbat proportion of the total .sum allowed them joiutly eaeh should recelve. 

llid. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 87'l-87(), 
897; Dec. Dig. (©=>482(1).] 

Appeal f rom the District Court of the United States for the Eastern 
District of Missouri. 

Bankruptcy proceeding against the Lewis Pubhshing Company. 
From an order of the District Court, affirming an order of the référée 
in bankruptcy, allowing Claud D. Hall and S. H. King a fee jointly 
for their services as attorneys for petitioning creditors, said Hall ap- 
peals. Affirmed. 

Homer Hall, of St. Louis, Mo. (Claud D. Hall, of St. Louis, Mo., 
on the brief), for appellant. 

W. C. Marshall and W. W. Henderson, both of St. Louis, Mo., for 
appellee King. 

Stern & Haberman and Eugène H. Angert, ail of St. Louis, Mo., for 
appellee Reynolds. 

Before SANBORN and CARLAND, Circuit_Tudges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. This case was before the court at a 
former term on a pétition to revise. 224 Fed. 103, 139 C. C. A. 659. 
Jt was there held that an appeal was the proper remedy for reviewing 
the questions sought to be reviewed. The case is now hère on appeal. 

The appeal is from an order of the District Court confirming an 
order of the référée in bankruptcy which allowed Claud D. Hall and 
S. H. King jointly the sum of $1,000 for légal services rendered by 
them as attorneys for the petitioning creditors in the matter of the 
Lewis Publishing Company, a bankrupt, with a further allowance to 
Mr. Hall of $34.30 for costs advanced by him as sucli attorney. 

We hâve carefuUy read the évidence in the record and are of the 
opinion that the concurring judgment of the référée and the District 
Court is just and right as to the amount to be allowed to the attorneys 
named for the services rendered. We are also of the opinion that the 
court ought not to be ealled upon to settle différences between counsel 
as to what proportion of the total amount allowed each should receive. 
The primary object of bankruptcy proceedings is the distribution of 
the estate of the bankrupt to his creditors in equal proportions, after 
the reasonable expenses of administration are paid. 

Judgment below affirmed. 

<g=3Por other cases see same topic & KEY-NUMBER In aU Key-Numbered Digeats iK ludeiieii 
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In re ARKIN et al. 

Appeal of GOIDEL. 

(Circuit Court of Appeals, Second Circuit. Marcli 14, 1916.) 

No. 186. 

Bankkuptcy <S=>143(12) — Phopertt Passing to Tbu.stee — Life Insurance 

POLICY. 

Tlie trustée in bankruptey cannot compel tlie surrender of an insur- 
ance policy on tlie life of tlie banlsrupt, wliich liad a cash value, but 
wliich he testifled was the property of his wife, who was sole benefloiar.y, 
and who paid the premlunis, even thougli the bankrupt had power to 
<!hange the beneflciary. 

[Ed. Note. — For other cases, see Bankniptcy, Cent. Dig. § 201; Dec. 
Dig. ®=3l43(12).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Louis Arkin and J. Lionel Guild, individually and 
as copartners composing the firm of Arkin & Guild, bankrupts. Kroni 
an order of the District Court, reversing an order of the référée which 
directed the surrender of a policy of life insurance upon the life of 
one of the bankrupts, Harry A. Goidel, as trustée in bankruptey, ap- 
peals. Affirmed. 

On appeal by the trustée in bankruptey from an order of the District 
Court for the Southern District of New York which reversed an order 
of the référée which directed the surrender of a policy of insurance 
issued by the Metropolitan Life Insurance Company upon the life of 
the bankrupt Guild. 

Eugène L. Bondy, of New York City, for appellant. 
Benjamin Frindel, of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The question hère is whether the bankrupt's 
wife or his trustée in bankruptey is entitled to a policy of insurance 
on his life. The référée directed the bankrupt to turn over the poHcy 
to his trustée in bankruptey. The District Judge reversed this déci- 
sion upon the authority of the Hammel Case, 221 Fed. 56, 137 C. C. 
A. 80, and Buriingham v. Grouse, 181 Fed. 479, 104 C. C. A. 227, 
affirmed 228 U. S- 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. 
(N. S.) 148. The question is an interesting one, but in view of the 
bankrupt's testimony that the policy was the property of his wife, she 
being the sole beneficiary and having paid the premiums, we think any 
doubt should be resolved in her favor. 

In principle the case at bar cannot be distinguished from the Ham- 
mel Case ; in one case the policy had a cash surrender value and in the 
other a loan value, but the language of the court is equally applicable 
to the case at bar. At page 58 of 221 Fed., at page 82 of 137 C. C. A., 
Judge Lacombe says : 

(g=3For other cases see satne topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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"The proposition tliat lie sliould be coiistrained agiiinst hls will, by nn or- 
der enforceable by iniprisoamient in tlie event of disobediouce, to deprlve his 
wife of her présent interest in tlie policy, to make liimself tlie beneflciary, to 
borrow two-thirds of tln' .f:i,000 from the Company, and turn it over to liis 
credltors, and tlien to make hci- u.iiain the beneficiary of tlie reuiainiug third, 
seems contrary to pnblic policy and to g«K)d morals." 

The order is affirmée!. 



cnix si>;g quox v. ttnited statks. 

(Circuit Court of Appeals. Second Circuit, ilarch 14, 191G.) 
No. 2.'i0. 
Aliens <S=>,S2(12) — DKPOiîTAxroN ov Chinese— Kkview— Fixinsea of Fact. 

On appeal by a Chlnese persoii fnun an order of déportation, the order 
w-iW not bc revcrsed nierely liecause on tbe évidence the api)eUate court 
woidd hâve fouud tlie facts differcntly. 

[Kd. Note. — For other cases, see Aliens, Cent. Di;:. § 95; Dec. Dis. <3= 
32(12).] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Proceeding by the United States against Chin Sing Quon^ for dépor- 
tation as a Chinese person not entitled to remain iri the United States. 
From an order for déportation (224 Fed. 732), défendant appeals. Af- 
firmed. 

Lester W. Bloch, of Albany, N. Y., for appellant. 

D. B. Lucey, U. S, Atty., of Ogdensbnrg, N. Y. (Harry V. Borst, 
Asst. U. S. Atty., of Amsterdam, N. Y., of comisel), for the United 
States. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This is an appeal from a décision of Judge 
Ray affirming a décision of the United States commissioner finding 
that the appellant is a Chinese person not entitled to remain in the 
United States and ordering his déportation to China. Upon the prima 
facie case made by the government there is no doubt that the appel- 
lant should be deported. 

Appellant's claim to remain in this country is based upon his own 
testimony and that of Mary J. Matthews and two Chinese persons. 
The testimony introduced was insufficient to satisfy the commission- 
er and the District Judge that the appellant was entitled to remain in 
this country. We think we would not be justified in overruling their 
judgment. 

The question was one of fact and even if we might hâve reached a 
différent conclusion if we had heard the testimony in the first instance, 
the assumption furnishes no reason for a reversai. We cannot say 
that the finding of the commissioner and the District Judge is so con- 
trary to the évidence as to justify us in setting it aside. 

The order of the District Judge affirming the judgment of déporta- 
tion is afïirmed. 

€=»ror other cases see same toplo & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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JUNG SEW T. UNITBD STATES, 

(CSrcult Court of Appeals, Second Circuit March 14, 1918.) 

No. 143. 

1. AXIENS i©=j31 — DEPORTATION OP CHINESE ENTEEING CoUNTBY. 

A Chinese person, apprehended whlle in a rowboat on the American 
.side of tbe Niagara river, admittedly attempting to land eoutrary to law, 
lias already entered the country, and may be deported. 

[Ed. Note. — For otlier cases, see Aliens, Dec. Dlg. >@=31.] 

2. Aliens <S=>32(10) — Déportation of Chinese — Countby of Return. 

One who was born in China, and came directly from there to Canada, 
whence he attempted to cross into the United States, can be deported to 
China. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 92 ; Dec. Dig. <g=> 
.32(10).] 

Appeal from the District Court of the United States for the Western 
District of New York. 

Habeas corpus by Jung Sew against the United States to secure his 
discharge from custody under an order for déportation. From an or- 
der of Sie District Court (221 Fed. 500), petitioner appeals. Affirmed. 

D. M. Silver, of Bufïalo, N. Y., for appellant. 

S. T. Lockwood, U. S. Atty., and Donald Bain, Asst. U. S. Atty., 
both of Buffalo, N. Y. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. It appears without question that the appel- 
lant was born in China. He was apprehended while in a row boat 
on the American side of the Niagara river under circumstances which 
indicate that he was attempting to land in the United States. There 
can be no doubt as to his purpose. He frankly admits this. In an- 
swer to a question put to him by Inspecter Wallace he says : 

"I must admit that I was being stnuggled into the United States. I was 
caught in the boat, as you know, so it is no good denying it." 

[1] The proposition that he had not actually entered the United 
States when apprehended cannot be considered as a défense. Those in 
the boat were, in fact, in the United States as they had crossed the 
boundary line in the Niagara river between the two countries. There 
is no doubt as to their intention to land. The appellant was in the 
United States when apprehended. We are convinced that he was 
properly ordered deported to China, that being the country from 
whence he came. 

[2] We are not troubled hère with the question whether he should 
be returned to China or Canada. The question decided in United 
States V, Sisson, 206 Fed. 450, 124 C. C. A. 356, and in several later 
cases does not arise hère, as the petitioner admits that he was born in 
China, and came directly from Hong Kong to Victoria, B. C. 

The order of the District Court dismissing the writ of habeas corpus 
is affirmed. 

4ts>For «Uitr OUM «M «un* topic ft KBT-NUMBBit In ail Ker-Numbared Digeati ft IndczM 
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KABIK) (30. T. Ar>AMS. 

(Carcnlt Court of AM>eals, Slxth Circuit February 18, 1916.) 

No. 2803. 

1. CouETs <S=5280 — Fedebai, Cotjets — Declïnino Jukisdiction. 

The provisions of Judlclal Code (Act March .S, 1911, c. 231, § 37, 36 Stat. 
1098 [Comp. St. 1913, $ 1019]), requiring a District Court to dlsmiss a suit 
tt it appears that it does not really and substantially involve a dispute 
properly within ttie court's jurlsdiction, or that parties hâve been Improp- 
erly or coUusively joined for the purpose of creating a case cognizable by 
that court, apply only where the matters so appearlng aflfect the court's 
jurisdlction ; and where the court has jurisdiction by reason of the sub- 
iect-matter of the suit, as when it is one arising under the patent laws, 
jurlsdiction o£ whieh is glven by Judlclal Code, § 24(7), being Comp. St. 
1913, § 991, regardless of the citlzenship of the parties, the court has no 
power, inhérent or statutory, to make an Inquiry sua sponte into the com- 
plainant's corporate capaclty to sue when the défendant by pleadlng to 
the merits has waived that question. 

[Ed. Note.— For other cases, see Courts, Cent Dig. S§ 816-818; Dec. 
Dig. <&=>280.] 

2. Courts ®=537(1) — Jurisdiction — Cobpobate Capacitt to Sue — "Waiveb. 

While jurisdiction cannot be conferred on a fédéral court by waiver or 
consent of a défendant, yet, in a case In wliich the nature of the right 
asserted confers jurlsdiction, the want of complalnant's corporate capac- 
lty to sue, which is an Issuable fact, may be waived by hlm. 

[Ed. Note. — For other cases, see Courts, Cent. Dig, §§ 147, 151; Dec. 
blg. <S=>37(1).] 

3. Bquitt <S=117 — Parties — Capacitt of Piaintiff to Sue. 

The provision of new equity rule 37 (198 Fed. xxviil, 115 C. C. A. xxvlil) 
that "every action shall be prosecuted in the name of the real party ia 
interest," wliere jurlsdiction appears from the nature of the suit, does not 
impose on a fédéral court the duty, on its own motion, without plead- 
ings raising the issue, to Inquire into the capacity of the plalntiff to sue. 

[Ed. Note.— For other cases, see Equity, Cent Dig, S§ 246, 285-292; 
Dec. Dig. <S=117.] 

4. COEPORATIONS ®=>28(1) INCORPOKATION De FACTO CORPORATIONS. 

Under Gen. Code Ohlo, | 8627, which provides that, "upon filing articles 
of incorporation, the persons who subscribed them, their associâtes, suc- 
cessors and assigns, by the name and style provlded therela, shall be a 
body corporate, wlth succession, power to sue and be sued," etc., the filing 
of such articles, followed by the transaction of corporate business créâtes 
a corporation, at least de facto, for the purpose of suing or being sued. 
although the further provisions wlth respect to the issuance of stock andi 
the élection of dlrectors hâve not been lawfully complled wlth. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 26, 70 ; Dec. 
Dig. <g=»28(l).] 

5. Courts iS=>3e8 — Fédéral Courts — Following State Décisions. 

Whlle the fédéral courts are requlred to follow the décisions of the 
court of last resort In a state la thelr construction of state laws, where 
such décisions are confllctlng, the court will apply the rule of harmoniz- 
ing them by attributing the déclaration of law in a case to the facts in it, 
and denylng its application to cases involvlng différent situations and re- 
quirements. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 951 ; Dec. Dig. ©=» 
368.] 

«=}For other cases see saine toptc & KBY-NUMBER In ail Key-Numbered DlgesU & Indexe» 
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C. COBPORATIOX55 <S=:5.j77(1) PoWEBS — SUBSCKIPTION TO SxOCK OF ANOTHEB 

COEPOBATIOX. 

TJnder tlie law of Ohio, iio fraud appearlng, the représentatives of a 
corporation inay subscribe for it to tlie capital stocl< of aiiotlier corpora- 
tion ca<ised bj' it to be fornjed by tbeni. 

[Ed. Note. — For other cases, see Corijorations, Cent. Dig. § 1531 ; Dec. 
I)ig. ©=>;!7T(1).] 

7. COBroKATioxs '©=3282 — Dibecïors — Qualification. 

In the altsence of fraud or a dislionest purpose, that a st(K;kholder ob- 
tained bis stoclj by gift, or liolds it ou a trust, does iiot disqualify Mm as 
a direetor. 

[Ed. Note. — For other case-, see Corporations, Cent. Dig. §§ 1189-119-1 ; 
Bec. Dig. <S=5282.] 

8. COEPORATIOXS <S=29(1) EtJLE AS TO DiSRKOARDIXO COBPORATK FoHMS. 

The rule that equity may disregard corporate foruis cainiot be involvcd 
for the benetit of one who bas done the corporation a wrong. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 77, 79; Dec. 
Dig. ®=329a).] 

9. Corporations ©=329(2) — Dk Facto Corpobatiosi9 — Coli.atekal Attack. 

When the fact of the existence of a corporation de facto Is establislied, 
its existence de Jure eannot be attacked collaterally, but only by the state 
in a direct proceedlng. 

[E)d. Note. — For otlier cases, see Corporations. Cent. Dig, §§ 78, 79, 2504 ; 
Dec. Dig. ®=529(2).] 

10. Corporations <®=329(2) — De Facto Corporation — Colt^atebai. Attack. 

Tliree corporations, eaeh the owner of patents eovering parts of automo- 
biles, capable of conjoint use, in order to better protect their rights under 
tlie patents, promoted the organization of a fourth corjyoration to hold 
title to the patents, to grant licenses, and to prosecute infringers. Tbe in- 
corporators did not intend to become, and dld not become, beneficially in- 
terested in tlie coiporation ; but each subseribed for one share of stock, 
whicli was paid for. ïhey elected themselves offlcers and directors, and 
afterward resigned, one by one, and elected in their places offlcers and 
directors of the pronioting corporations, to whom tUey assigned their eer- 
titicates of stock. The remaining stoc-k was subseribed and paid for by 
sucb three corporations, whicb also paid for the stock issued to the incor- 
porators and assigned their patents to the new corporation. Tlie organ- 
ization was in form in compliance wlth the laws of the state and was in 
good faith. Jlcld, in a suit by the new corporation for infriugement, tliat 
coniplaiuant was a corporation de facto, if not de jure, and that the legal- 
ity of its organization could not be attaclce<l by détendant. 

|Kd. Note. — For other ca.^es. see Corporations, Cent. Dig. §§78, 79, 2.504; 
Dec. Dig. ©=329(2).] 

Appeal from the District Court of tlie United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by the Kardo Company, substituted for the American 
Bail Bearing Company, against Henry J. Adams, dealing as Reo 
Motor Sales Company. From a decree dismissing the bill, complain- 
ant appeals. Reversed. 

For opinion below, see 222 I"ed. 967. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio 
(Edward R. Alexander, of Cleveland, Ohio, Edward Rector, of Chi- 

®=3For other cases see same topic & KEY-NUMBER io ail Key-Numbered Digeats & Indexe.s 
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cago, m., and Horace Andrews and Paul J. Bickel, botli of Cleveland, 
Ohio, of counsel), for appellants. 

Lawrence Maxwell, of Cincinnati, Ohio, and R. A. Parker, of 
Détroit, Mich., for appellee. 

Before WARRINGTOX and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

HOELISTER, District Judge. Three corporations, the America;'. 
Bail Bearing Company, the Packard Motor Car Company, and the 
Peerless Motor Car Company, were each the ovvners of separate pat- 
ents on equipment for the rear axles of automobiles. Their patents 
were of such nature that apparently, as found by the trial court, they 
"interlaced or overlapped one another, so that, if one company gave 
a license under the patent which it owned, complaints of infringe- 
ments and threatened suits straightway arose from one or another of 
the other companies." 

They thereupon, so that the ownership of ail of the patents might 
be in one company, which, as owner, could grant licenses, thus saving 
uncertainty in dealing with the patents, and for the purpose of avoid- 
ing litigation between themselves, sought to organize a corporation of 
Ohio under the name of "The Kardo Company," with a capital stock 
of $1,000,000. Articles of incorporation were signed February 21, 
1914, by five men in the employ of the law fîrm in charge of the or- 
ganization, not connected otherwise than as attorney with any of the 
three companies. The articles were filed with the Secretary of State 
February 24, 1914. On the same day, each of the incorporators sub- 
scribed for one share of the capital stock, and one of them sub- 
scribed, as trustée for the American Bail Bearing Company for 993 
shares, agreeing to pay $9,500 in cash and $90,000 by the transfer of 
patents by the American liall Bearing Company to the Kardo Com- 
pany. Ten thousand dollars, one-tenth of the $100,000 subscribed, 
were paid on the day of subscription by the American Bail Bearing 
Company, and the incorporators at no time paid any sum of money. 
Each of the other corporations paid in $10,000, the Peerless Company 
abolit the ist of March, and the Packard Company about two weeks 
afterwards, so that each of the corporations paid in equal amounts ; 
the $10,000 paid on subscription by the American Bail Bearing Com- 
pany being for itself and the other two. 

At the first stockholders' meeting, February 24, 1914, the five in- 
corporators being présent and voting as stockholders, a code of régula- 
tions and by-laws was adopted, in which it was provided that the board 
of directors should be five stockholders, a majority of wliom should 
be citizens of Ohio. The same parties elected themselves directors, 
and at their meeting as such, 30 minutes later, four of them were 
elected officers, and adopted a proposed agreement between the three 
corporations, providing for the sale and transfer to the Kardo Com- 
pany of the letters patent owned by each, respectively, for wliich each 
was to receive $200,000 of the capital stock, which agreement the 
incorporators, as stockholders, at a meeting held immediately, ap- 
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proved. February 27th, the same individuals called a spécial stock- 
holders' meeting, and the régulations were amended to make the num- 
ber of directors six, instead of five. On the same day, the directors 
met, and, as one after another resigned as directors and officers, their 
places were filled by officers and directors of the three corporations. 
As each resigned, the certificate for the one share he had subscribed 
was assigned to his successor, each of whom believed himself to be 
the owner of the share thus assigned to him, and kept it in his pos- 
session. So far as the record discloses, he was the owner. During 
the pendency of this suit, and after the question as to the propriety of 
the formation of the Kardo Company had been raised, each direc- 
tor, upon the advice of counsel, actually paid in money for the 
share thus transferred to him. Ail of the formai steps, notices, waiv- 
ers and certificates strictly complied with the law. No salaries 
hâve been paid to officers. The bookkeeper of one of the corporations 
did such bookkeeping for the Kardo Company as was necessary. Its 
office is in the office of its local patent attorney. It has a seal. The 
évidence shows that, while it has granted no licenses on its patents, it 
has, nevertheless, earnestly tried to grant them, and it is fully equip- 
ped to carry on its business, and apparently has ample capital with 
which to carry it on. 

The purpose of the incorporation, expressed in the articles of in- 
corporation filed with the Secretary of State, was — 

"purchasing, leasinsr, or otherwise nequirin.a, and of registering, owning and 
Tising inventions, Improvenients, trade secrets, processes, or interests tlierein, 
and applying for and receiving, purchasing, or otherwise acquiring, letters 
patent, or rights or interests in or uuder letters patent, for or upon motor and 
other vehicles, or means of transportation, and traction and iwopelling ma- 
chinery, and for or upon the mecliiuiism, parts or equipment of the same, or 
the tools or machinery for the manufatiture of the same ; and of selling, as- 
signing, or grantlng licenses and rights under or in respect of such secrets, 
proce.sses, inventions, improvenients or patents, and otherwise dealing in re- 
spect of or with the .same, or either of them ; and of manufacturlng, using 
and dealing in the vehicles, articles, machinery, equipment and parts covered 
by or provided for in said invention.s, patents or improvements, and of doing 
ail things necessary, proper and incidental to the transaction of said business, 
or any part thereof." 

The bill of complaint was filed, June 25, 1913, by the American 
Bail Bearing Company, a corporation of Ohio. The défendant answer- 
ed July 15, 1913, and amended its answer September 25, 1913. The 
bill was for infringement of a patent, of which the American Bail Bear- 
ing Company claimed to be the owner, for an accounting of profits, for 
treble damages by reason of the aggravated nature of the claimed in- 
fringement, and for the destruction of the alleged infringing mech- 
anism in defendant's possession. 

On October 20, 1914, the Kardo Company filed a bill in the nature 
of a supplemental bill alleging its corporate character and the assign- 
ment to it of complainant's patents and prayed to be substituted as 
complainant and for relief as prayed in the original bill. The défend- 
ant, January 25, 1915, filed a further amendment to its answer, but did 
not put in issue the validity of the Kardo Company 's corporate exist- 
ence under the laws of Ohio, nor did it in any way challenge the pro- 
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priety of its maintaining the suit, except by the "vague suggestions" 
referred to in the opinion of the trial court. 222 Fecl. 967, 969. 

[1] On the issues made by the pleadings, proofs were taken, and at 
the final hearing, the court, without considering the merits of the case, 
of its own motion, dismissed the bill on the ground that the Kardo 
Company had no corporate existence de jure or de facto, was not the 
real party in interest, and that its suit was a fraud on the jurisdiction 
of the court. The court did so on the theory, apparently, that a Dis- 
trict Court of the United States has power, for the purpose of pro- 
tecting its jurisdiction, to inquire, in ail cases, of its own motion, intO' 
ihe steps taken by a complainant, alleging itself to be a corporation, 
through which it acquired the corporate character claimed by it. The 
action of the court in making the inquiry was based on his views of 
section 37 of the Judicial Code, equity rule .37, and of the inhérent 
power in a court of the United States to protect its jurisdiction. 

Original jurisdiction has been conferred by Congress by virtue of 
article 3, § 2, of the Constitution on the District Courts in many classes 
of cases, of which attention need be called to two : 

"Of ail suits of a civil iintiire, at connnon law or in equity, • * ♦ wUere 
the iiiatter in eo]itrov{'i-s,v px<'eeds, exclusive of interest and costs, the sum 
or value of three thousand doUarK, aiid * * * Is botween citizens of différ- 
ent States;" and "Of ail siiits at law or in equity arising under the patent 
• * • laws.'" Judi<-ial Oode I". S. § 24, subds. 1, 7. 

The provision as to the sum or value of the matter in controversy,. 
does not apply to patent cases. Section 24, subd. 1. 

This suit arose under the patent laws, and the jurisdiction of the 
court to hear and détermine the issues raised in it cannot be doubted. 

Jurisdiction conferred by reason of diversity of citizenship is a dif- 
férent matter. in Cohens v. Virginia, 6 Wheat. ===264, *393 (5 L. Ed. 
2.S7), it was said by Chief Justice Marshall : 

"In one description of cases, the jurisdiction of the court is founded en- 
tirely on the character of the parties; and the nature of the controversy is 
not contemplated by the constitution — the character of the parties is every- 
thing, the nature of the case nothing. In the other description of cases, the 
.lurisdiction is founded entirely on tlie character of the case, and the parties 
are not contemplated by tlie constitutioit — in thèse, the nature of the case is 
everything, the character of the parties nothing." 

The court, therefore, had jurisdiction of the subject-matter, and it 
was immaterial, so far as jurisdiction is concerned, what the citi- 
zenship of the parties might be. 

In 1875, Congress passed the law, now section 2i7 of the Judicial 
Code, providing : 

"If in any suit commenced in a district court, or removed froni a State 
Court to a district court of the United States, it shall appear to the satis- 
faction of the said di.strict court, at any time after such suit has been brought 
or removed thereto, that such suit does not really and substantially involve 
a dispute or controvGrs.y properly within the jurisdiction of said district 
court, or that the parties to said suit hâve been Improperly or coUuslvely made 
or joined, elther as plalntiffs or défendants, for the purpose of creatlng a case 
cognizablp or rcmovable under this ehaiiter, the said district court shall pro- 
cced no further therein, but shall dismlss the suit or remand it to the court 
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from which it was removed, as justice may require, and shall make such 
order as to costs as shall be just." 

The purpose of the act was to protect the court and the parties 
against fraud upon its jurisdiction. It was so said in Williams v. Not- 
tawa, 104 U. S. 209, 211 (26 L. Ed. 719): 

"Congress was speclally oareful to guard against the conséquences of col- 
îusive transfers to make jiarties, and iniposed the duty on the court, on Its 
«\vn motion, witliout waiting for the parties, to stop ail further proceedlngs 
and dismiss the suit the moment anything of the kind appeared. This was 
for the protection of the court as well as parties against frauds upon its ju- 
risdiction. * * * " 

See, also, Morris v. Gilmer, 129 U. S. 315, 326, 9 vSup. Ct. 289, 32 
h. Ed. 690, and Mining Co. v. Kelly, 160 U. S. 327, 339, 340, 16 Sup. 
Ct. 307, 40 L. Ed. 444. 

The first part of the section deals with jurisdiction over the suh- 
ject-matter of the suit — the right asserted in it; the second part with 
iurisdiction dépendent upon diversity of citizenship. Since the juris- 
diction invoked in this case did not involve the citizenship of the 
parties, the court's inquiry could in any event only be directed to the 
question whether or not a substantial dispute or controversy was 
involved properly within the jurisdiction of the court. The phrase 
"within the jurisdiction" has been defined by the Suprême Court: 

"It means, within the judicial cognizanee — within the capacity to détermine 
the merits of the dispute or controversy and to grant the relief asked for." 
Rosenbaum v. Bauer, 120 U. S. 450, 459, 7 Sup. €t. 633, 637 (30 L. Ed. 743). 

That this case was within the jurisdiction as thus defined, no doubt 
can be entertained. 

This section has been applied to a number of cases, mostly involv- 
ing jurisdiction based on diversity of citizenship or the amount in con- 
troversy ; but we hâve f ound no décision in any of the courts of the 
United States or in any state court which recognizes power in a court 
to make inquiry, on its own motion, without pleadings, into the ca- 
pacity of a corporation to sue in a case over which a court had juris- 
diction by reason of the nature of the controversy. 

Prior to the act of 1875, in cases dépendent for jurisdiction on di- 
versity of citizenship, when the proper allégations of citizenship ap- 
peared in the pleadings, a plea in abatement was necessary to raise 
the issue of citizenship. Farmington v. Pillsbury, 114 U. S. 138, 143, 
5 Sup. Ct. 807, 29 L. Ed. 114; Eittle v. Gile.s, 118 U. S. 596, 604, 7 
Sup. Ct. 32, 30 L. Ed. 269; Gilbert v. David, 235 U. S. 561, 567, 35 
Sup. Ct. 164, 59 E. Ed. 360. That issue may now be raised by an- 
swer, by motion, or by any method appealing to the sound discrétion 
of the court. Gilbert v. David, 235 U. S. 561, 567, 35 Sup. Ct. 164, 
59 E. Ed. 360. Power for the court's independent inquiry did not exist 
under the décisions, even when the jurisdiction depended upon diver- 
sity of citizenship until section 37 conferred the power. If, without 
this section, power is not inhérent in the court to protect, on its own 
motion and without pleadings, its jurisdiction in cases in which diver- 
sity of citizenship gave jurisdiction, even when fraudulentiy invoked, 
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it cannot be that such extraordinary power can be exercised for the 
purpose of determining the plaiiitiff's corporate capacity or the reaUty 
of its interest as a corporation in a suit of which the court hasjuris- 
diction by reason of the nature of the right asserted. Jurisdiction of 
the courts of the United States in such cases does not dépend upon the 
existence of such facts. In addition to the plain language of the stat- 
ute conferring jurisdiction, a number of considérations are conchisive 
to the contrary. 

It was said in Bvers v. McAuley, 149 U. S. 608, 618, 13 Sup. Ct. 906, 
910 (37 L. Ed. 867), by Mr. Justice Brewer: 

"The iurisdittioii of the Fédéral courts is a Imiited oiie, dependins upovf 
elther the existence of a Fédéral question or diverse citizeuship of the 
parties. Wliere thèse éléments of jurisdiction are waiitiug, it cannot proceed. 
even with the consent of the parties." 

And in Powers v. C. & O. Ry. Co., 169 U. S. 92, 98, 18 Sup. Ct. 264, 
266 (42 L. Ed. 673), Mr. Justice Gray said : 

'•The existence of diverse citizenship, or ot.her équivalent condition of ju- 
risdiction, is fuudamental ; the want of it wUl be taiven notice of by the court 
of its own motion, and cauuot be vvaived by elther party." 

And yet it has been held tirae and again in the courts of the United 
States that the défendant must specially aver the plaintiff's corporate 
invahdity, and, if he pleads to the merits without doing so, he is held 
to adinit plaintiff's corporate capacity. Conard v. Insurance Co., 1 
Pet. *386, *450, 7 L. Ed. 189; Society, etc., v. Town of Pawlet, 4 Pet. 
*480. *501, 7 L. Ed. 927; WickHffe v. Owings, 17 How. *47, *51, 15 
L. Ed. 44; Philadelphia, etc., R. R. Co. v. Quigley, 21 How. 202, 214, 
16 E. Ed. 73; United States v. Insurance Companies, 22 Wall. 99, 100, 
101, 22 L. Ed. 816; Kenton Furnace Co. v. McAlpin, 5 Fed. 737, 741 
(C. C); Emerson v. Nimocks, 88 Fed. 280, 281 (C. C). Whetheror 
not, since the act of 1875, it is the dut)' of the district court to in- 
quire of its own motion into the proper organization of a plaintiff cor- 
poration when the jurisdiction dépends upon diversity of citizenship, 
we are not called on to décide, for that question does not arise in this 
case. But we venture to say no suggestion will be found in any of 
the cases that, when a corporation is a party plaintiiï, the court has, 
irrespective of that act, inhérent power, even in cases in which the 
citizenship of the parties is the test of its jurisdiction, to inquire into 
and détermine the validity of the plaintiff's corporate existence when 
the défendant has waived the question by pleading to the merits. 

It may be said, with certainty, that when the jurisdiction dépends 
upon the nature of the right asserted, as in this case, the court has 
no power, inhérent or statutory, to make an inquiry, sua sponte, into 
the plaintiff's corporate capacity when the défendant, by pleading to 
the merits, has waived that question. Pullman v. Upton, 96 U. S. 
328, 329, 24 L. Ed. 818, decided October term, 1877, is directly to 
the point. An assignée in bankruptcy of a corporation sued a stock- 
holder in the Circuit Court of the United States for the Northern Dis- 
trict of Illinois to recover the balance remaining unpaid upon bis stock. 
The bankrupt was a corporation of Illinois, and was decreed a bank- 
rupt in the District Court for the Northern District of that state, the 
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assignée being appointed by that court. Jurisdiction was conferred 
by the Bankruptcy Act of 1867, and did not dépend upon diversity 
of citizenship. On the trial the assignée offered in évidence and the 
court admitted, certain papers the object of which was to prove the 
existence of, the corporation and the increase of its capital stock ; but 
this évidence was, in the Suprême Court, held to be immaterial, Mr. 
Justice Strong saying: 

"But the existence of the corporation was admitted by the defendant's plea 
of -non assumpsit; and whether the corporate stoclv had i)een properly in- 
creased Vfas a question the State only could raise. It is well settled, that, in 
a suit by a corporation, a plea of the gênerai issue admits the competency of 
the plaintlff to sue as such." 

There are many décisions in the courts of the United States and 
in the state courts holding a défendant estopped to deny the corporate 
existence of the plaintiff. Some référence to them will be made here- 
inafter. The principle is found in the language of Mr. Justice Swayne 
in Casey v. Galli, 94 U. S. 673, 680 (24 L. Ed. 168) a case not depend- 
ing for jurisdiction on diversity of citizenship : 

"Where a sliareholder of a corporation is called upon to resjwnd to a liabili- 
ty as such, and where a party bas contracted with a corporation, and is sued 
upon the contract, neither is pennitted to deny the existence or the lesral validi- 
ty of such corporation. To hold otberwise would be eontrary to the plaiu- 
est principles of reason and of good faith, and involve a uiockery of justice." 

Is it possible that wheia plainest principles of justice estop a de- 
fendant himself from denying the corporate capacity of the plaintiff 
to sue, and that, too, when he pleads to that end, the court may, of its 
own motion, when the subject-matter of the suit is the basis of its 
jurisdiction, inquire, without pleadings, into the plaintiff's capacity, 
and, if not satisfied, dismiss the bill ? 

[2] It is clear that while jurisdiction cannot be conferred by waiver 
or consent of a défendant, yet, in a case in which the nature of the 
right asserted confers jurisdiction, the want of corporate capacity to 
sue may be waived by him. The question is not one of jurisdiction. 
Jurisdiction is exercised through and upon the issues in the case. Ju- 
risdiction is a matter of power. The issues are determined through 
the exercise of the power. The jurisdiction of the court and the issues 
to be tried, are quite distinct. It was said by Vice Chancellor Pitney, 
in Union Water Co. v. Kean, 52 N. J. Eq. 111, 122, 123, 27 Atl. 1015, 
1019, in dealing with collatéral attacks on de facto corporate existence 
in the course of an ordinar}' suit at law : 

"The real ground and reason of the décisions in the line of cases now 
under considération, is the lack of a complaint on the part of the proper and 
only party who bas a right to complain, viz., the State, and not the want of 
capacity or ability in eitber court to deal with the question involved. In short, 
the. power of this court to deal with any matter brought before it does not 
dépend upon the nature or character of the issue to be tried or question to 
be determined, but it deijends upon the nature of the right to be administered 
and enforeed, and the character of the rcmedy necessary or appropriate to its 
enforcement. If tlie right to be enforeed be one properly cognlzable by a 
court of equity, and the remedy necessary to enforce it be sucli as only a 
court of equity ean administer, then a court of equity has jurisdiction, and 
the circumstance that, in the course of its administration, it has to deal with 
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(luestions of law and fact, o£ wliatever nature they may be, does not stand 
in its way." 

The complainant's corporate capacity was an issuable fact. Issues 
are brought before a court by the pleadings, and its decrees must be 
considered in connection with the pleadings. Barnes v. Chicago, etc., 
Ry. Co., 122 U. S. 1, 14, 7 Sup. Ct. 1043. 30 L. Ed. 1128; Graham 
V. La Crosse Railroad Ce, 3 Wall. 704, 710, 711, 712, 18 h. Ed. 247 
Revnolds v. Stockton, 43 N. J. Eq. 211, 10 Atl. 385, 3 Am. St. Rep 
305 ; Munday v. Vail, 34 N. J. Law, 418, 423, 424; Carter v. Gibson 
47 Neb. 655, 66 N. W. 631 ; Maddox v. Summerlin, 92 Tex. 483, 488 
49 S. W. 1033, 50 S. W. 567 : Spoors v. Coen, 44 Ohio St. 497, 502 
503, 9 N. E. 132. This is elementary. Waldron v. Harvey, 54 W 
Va. 608, 613, 46 S. E. 603, 102 Am. St. Rep. 959. 

Under the pleadings in this case, the questions of the corporate in- 
validity of the Kardo Company and of the reality of its interest, were 
not issues to be tried. 

[3] While that part of equity rule 37 (198 Fed. xxviii, 115 C. C. A. 
xxviii) taking effect February 1, 1913, providing that "every action 
sliall be prosecuted in the name of the real party in interest," is not 
found in any previous equity rules made by the Suprême Court for 
the guidance of courts in equity cases, yet it is but the déclaration of 
a rule in equity cases in the courts of the United States, which by 
statute of Ohio and generally in states which hâve adopted a code of 
civil procédure, prevails, and which, in cases at law, the courts of 
the United States follow. It is clear, therefore, that when the nature 
of the suit is such as to show that it really and substantially involves 
a controversy within the capacity of the court to détermine and grant 
the relief asked, and no question of citizenship, upon which jurisdic- 
tion is based, exists, the case présents no peculiar feature imposing 
on a court of the United States the duty, on its own motion, without 
pleadings, of inquiring into the question of the capacity of the plaintiff 
to sue. Under such circumstances, the case is no différent from any 
other case in any court having jurisdiction of the subject-matter under 
the practice prevailing in the United States. '^ 

In Ohio this provision is found in section 25 of the Code of Civil 
Procédure, taking effect January 1, 1853 (Section 11241, Gen. Code 
Ohio) : 

"An action must be prosecuted in the name of tbe real party in inter- 
est. * * *" 

Nevertheless, it is the rule in that state that a corporation commenc- 
ing an action need not state that it is a corporation, and if it does so, 
it will not, even upon a gênerai déniai, be required to prove that it is a 
corporation. If the défendant desires to raise that issue he must plead 
it. Methodist Episcopal Church v. Wood, 5 Ohio, *283, *286; Smith v. 
VVeed Sewing Machine Co., 26 Ohio St. 562, 565 ; Bradv v. National 
Supply Co., 64 Ohio St. 267, 60 N. E. 218, 83 Am. St. Rep. 753. 

1 Tlie same conclusion will he found in Edltorial Xotes, Colnmbia Law 
Revlew, vol. XV, No. 8, Deeember, 1915, pp. 70(!. 707, 708. 
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The riglit asserted in the bill properly invoking jurisdiction of the 
court, there is no reason why the issue of the capacity of plaintiff 
to sue should not be raised by defendant's answer, if a défendant 
desires to raise the question, and, when raised, tried in the usual way. 

We think the court was in error in making the inquiry and in dis- 
missing the bill. Assuming, however, that since the facts hâve ap- 
peared the défendant may amend his answer, if he desires to do so, or, 
if he does not, that the court has power to direct him to do so, under 
the libéral provisions of section 1591, 1 U. S. Comp. Stat. 1913, p. 
675, we proceed to détermine the question, whether or not the Kardo 
Company was clothed with sufficient corporate capacity to permit it 
to maintain against an alleged wrongdoer an action relative to a sub- 
ject-matter within the jurisdiction of the court. The motives of the 
incorporators were legitimate ; their purposes and the purposes of the 
three corporations for whom they were acting, were laudable, and it 
cannot be denied that the purposes expressed in the articles of incor- 
poration were, in ail respects, lawful. 

No injury or fraud was perpetrated, or sought to be perpetrated. 
and the claimed invalidity of the incorporation rests upon the facts that 
three corporations promoted the formation of another corporation ; 
that the incorporators did not intend themselves to become, and did 
not become, beneficially interested in the stock or in the corporation 
to be formed; that they, not being actual owners of stock, could not 
be directors; and that the directors substituted for them were not 
legally elected, paid nothing for their stock and were not, there fore, 
bona fide holders. 

From thèse the déduction is drawn that the Kardo Company was 
a "dummy" company, its directors "dummy" directors, and that, there- 
fore, a court o£ equity would look through the form of things to their 
substance and déclare nonexistent that which appeared to exist, what- 
ever the conséquences might be, and regardless of the wrongdoing of 
the défendant as alleged in the bill. 

[4] Section 8627, Gen. Code Ohio, provides: 

"Upon filing articles of Incorporation, the persons who subscribed then), 
their associâtes, suceessors, and asslgns, by the nanie and style provided 
thereln, shall be a body corporate, wlth succession, power to sue aud be 
sued. ♦ • *" 

In Ashtabula, etc., R. R. Co. v. Smith, 15 Ohio St. 328, 334, the 
statute was construed, and it was there held, Judge White writing the 
opinion, that the gênerai powers conferred — 

"fall into two classes: such as may be exercised beforc, and such as ean not 
be until after, the élection of directors. Among the former is tlie right to re- 
ceive subscriptions to the capital stock, and, when ten per centum of the 
amount shall be subscribed, to elect directors. * * • After the élection of 
directors ail the business of the corporation is to be transacted by them, or 
under their authority; but, the existence of the body corporate does not dé- 
pend upon the élection of, or the right to elect, directors." 

In Powers v. Hazelton, etc., Ry. Co., 33 Ohio St. 429, 432, a suit 
by a railroad company to condemn land for the construction of its 
road, the court followed the décision in the other case on this point. 
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and held, however, that the condemnation of land was a powçr whic'i 
could only be exercised by the corporation through its directors. It 
was said by Judge Day: 

"It was therefore incumbent on the oonipaiiy to show, in adiUtion to the fact 
of its incorporation, that it had brousht itself into a condition to exercise its 
powei's for the construction of the road, by a full orsanisiation in the élection 
of directors." 

See, also, State ex rel. v. Robinson, 9 Ohio Dec. 383, 12 Wkly. Law 
Bul. 269. 

In Union Water Co. v. Kean, 52 N. J. Eq. 111, 141. 27 Atl. 1015. 
1026. Pitney, V. C, qtioted with emphasis frora Judge Bennett's opin- 
ion in Railroad v. Clayes, 21 Vt. *30: 

"It is the stiitnte whicli créâtes the subscribers for stoclv a corporation and 
not their organiziug nnder it." 

In Wells Co. v. Gastonia, etc., Co., 198 U. S. 177, 25 Sup. Ct. 640, 
49 L. Ed. 1003, it appeared that the charter of a corporation of Missis- 
sippi provided that the incorpora tors "are hereby created a body poli- 
tic and corporate," and also that "as soon as ten thousand dollars of 
stock is subscribed and paid for said corporation shall hâve povver to 
commence business." The $10,000 were not paid, but the corpora- 
tion after doing business, sued a citizen of North Carolina in the Cir- 
cuit Court for that state for goods sold. It was held that the sub- 
scription and payment of the required amount of capital stock werc 
not such conditions précèdent that the corporation did not exist until 
payment of subscription ; that the corporation was created when its 
charter was approved and the great seal of the state affixed to it and 
was entitled to sue as a citizen of Mississippi. To the same effect, 
Frost V. Coal Co., 24 How. 278, 16 L. Ed. 637. 

In Ohio, after the décisions referred to, it seemed settled that the 
filing of the articles of incorporation créâtes a body corporate as the 
statute says, but in State ex rel. v. Insurance Co., 49 Ohio St. 440, 
31 x\T. E. 658, 16 L. R. A. 611, 34 Am. St. Rep. 573, the fifth head- 
note (in Ohio the law of the case) says : 

"The makiiig and filing, for the purpose of profit, of articles of incorporation 
in the office of the secretary of state, do not niake an IncoiiJorated conipany : 
such articles are simply authority to do so. No eomiiany exists witliin the 
meaning of the statute, until the requisite stoclv has beeu subscribed and paid 
in, and the directors chosen." 

This was taken bodily from the opinion of Judge Minshall. That 
he and the court did not intend to overrule the previous décisions is 
clear, from the fact that they were not referred to in the opinion, and 
the subject-matter of the case did not require so broad a déclaration. 
The statute referred to reads : 

"When by the laws of any other state or nation, any taxes, fines, penalties, 
license fées, deposlts of inoney or of securities or other obligations or proliibi- 
tions are imposed on insurance compank'n of this state doiny Imsiness in swcft 
state or nation, or upon their agents therein, so long as such laws continue in 
force, the same obligations and prohibitions, of whatever kind, shall be im^ 
iwsed upon ail insurance companies of such other state or nation doing busi- 
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ness witliin this state, and upon their agents hère." (Italics în the opinion.) 
49 Ohio St. 444, 31 N. E. 659, 16 L. K. A. 611, 34 Am. St. Bep. 573. 

To proceedings in quo warrante, the respondent, a corporation o£ 
New York with authority to deal in four lines of insurance, answered, 
when charged that by the laws of New York no Ohio insurance Com- 
pany could transact business in that state in more than one line of 
insurance, that it had power in New York to deal in four Unes of 
insurance and that an Ohio company could legally be formed with 
power to do the same, but that no such company had been formed 
and hence no application could be made in New York to do the four 
lines of insurance there. The relator replied that the requisite number 
of persons subscribed and acknowledged articles of incorporation to 
do the four kinds of insurance in Ohio ; that the articles had been 
approved by the Attorney General and were recorded in the office of 
the Secretary of State of Ohio, "whereby," it was averred (49 Ohio 
St. 443, 31 N._ E. 659, 16 L. R. A. 611, 34 Am. St. Rep. 573), "an 
Ohio corporation was duly and legally formed for the pur pose of 
doing the lines of insurance menti oned in the articles of incorporation." 

Of course, such a corporation was not doing business in Ohio, and, 
as a company doing business, had no existence. The headnates are 
not to be given gênerai application, but are to be read in connection 
with the facts appearing in the report. Witte v. Lockwood, 39 Ohio 
St. 141, 145 ; Sherard v. Lindsay, Treas., 13 Ohio Cir. Ct. R. 315, 321 ; 
Adelbert Collège v. Wabash R. R. Co., 171 Fed. 805, 812, 96 C. C. 
A. 465, 17 Ann. Cas. 1204 (C. C. A. 6) : Ohio Tax Cases, 232 U. 
S. 576, 577, 589, 34 Sup. Ct. 372, 58 L. Ed. 7Z7 . 

It is quite clear that as late as 1905 (Téléphone Co. v. Cincinnati, 
73 Ohio St. 64, 76 N. E. 392), the Suprême Court of Ohio regarded 
Powers V. Railway Co., ZZ Ohio St. 429, as still the law. See first 
headnote, and the opinion of Judge Spear, 73 Ohio St. at page 77. 

The opinion of Judge Johnson in the récent case of Parkside 
Cemetery Ass'n v. C. P.. & G. L. Traction Co., 112 N. E. 596 (decided 
by the Suprême Court of Ohio, December 7, 1915), would seem 
to indicate that he intended to leave no doubt that in Ohio the 
filing of articles of incorporation does not create a corporation. The 
action was for the appropriation of private property for construction 
of a railroad, and the existence of the plaintiff corporation was directly 
in issue under the statute providing for the exercise by a railroad of 
the right of eminent domain. Section 11046, defining the duty of the 
court, provides: 

<< * * « ij.jjg probate judge shall hear and détermine tlie questions of 
the existence of the corporation, Its right to make the appropriation, its In- 
abillty to agrée with the owner, and the necessity for the appropriation. 
Upon ail thèse questions the burden of proof .shall be upon the corporation, 
and any interested per.son shall be heard." 

The facts are set out in the opinion of the court: 

"lu this case the formai détails such as the préparation and filing of the 

articles of incorporation, the signing of waivers of notice, the openlng of books 

of subscription, the filing of a certlflcate of subscription with the secretary of 

state and the waiver of notice of stockholders' meeting, élection of directors, 

231 F.— 61 



962 231 FEDERAL REPORTER 

are ail set out in tlie minute book. Biit it is shown by the testiniony o( dlrec- 
tors themselves and the seeretary and treasurer that the company never 
kept any books of account, never had any bank account, there was no certifi- 
cate book, or other books, exeept the minute book, the shares were written 
on blanks, which were unnumbered and unidentlfied and there was no state- 
ment on them of the authorized capital stock. One of the incorporators, who 
was a dlrector, testifled that after the certifleate of incorporation was re- 
ceived, he paid in the sum of $1,000, which was ten per cent, of the authorized 
capital stock of the company, but the treasurer testifled that there were no 
books or papers which showed that the director referred to had paid the 
money to the company for this stock and that he had nothing to show for that. 
The other directors admit that they never paid for any shares of stock and 
some say that after they received them they indorsed them in blank and 
handed them back to the party from whom they received them. With 
the exception of the bare statement of Mr. Smartt that he had paid the $1,000 
referred to, no payment on any stock is shown and it is not shown what was 
done with the $1,000 referred to, nor to whom it was paid. The only stock that 
was ever subscribed for was that originally made by the flve incorporators, 
who each subscribed for two shares of $100 each. Thèse steps and the original 
resolution of necessity were taken in 1906, and no further action is shown 
untll the fillng of the pétition in this case in May, 1911. 

"The original directors resigned, one after another, as directors and officers 
and thelr places were fiUed by others, who likewise admit that the same stock 
was given to them without any payment being made by themj." 

It was held, among other things, that the plaintiff was a "dummy" 
corporation, and that testiniony offered by the défendant which tend- 
ed to show that the plaintiff company was endeavoring to acquire 
the right of way for the sole use and benefit ot the Northern Ohio 
Traction & Light Company, and that the latter company had furnished 
considérable of the money, and, as it was claimed, ail of the money 
that the plaintiff ever had, ought to hâve been admitted. 

We might agrée, for the purposes of this case, that on those facts 
and that évidence there was no proper subscription to the capital stock 
and no proper qualification of directors ; that the plaintiff was a "dum- 
my" corporation acting for another and had no power to appropriate 
private property ; that it had no existence as a corporation with power 
to appropriate another's land, and that ail corporate forms, including 
the filing of the articles of incorporation, might be disregarded to pro- 
tect the land owner from an unlawful and unauthorized appropriation 
of his land. It was not necessary in that case for the court to go 
further than that, and it is not probable they intended to do so; but 
the third headnote in the case reads : 

"The statutory requirements provided by section 8632 et seq., General Code, 
for the création of a corporation are mandatory and must be complied with 
before the corporation can be in existence." 

Thèse sections hâve to do with the subscriptîons to the capital stock 
and the initial payments thereon, the élection of directors, etc., and, if 
the language of the headnote is restrained to the nature of the action 
and the facts, and the tlieretofore déclaration of the court of the ne- 
cessity of compliance with the statutory requirements in those be- 
halfs as a condition précèdent to the exercise of the power of eminent 
domain, we are in hearty accord. But the case did not call for the 
sweeping language of the headnote, and would hâve been satisfied if 



KABDO CO. V. ADAM3 963 

the words "for the purpose of appropriating private property," or 
words of like import, had been added. 

By the Ohio décisions the "existence" of a corporation under gên- 
erai laws, and the "existence" of a corporation with spécial power to 
appropriate private property, are not the same. The Suprême Court 
of Ohio had before it, in the récent case, the meaning of the word 
as used in the latter class of cases. 

[5] Required, as we are, to fohow the décisions of the court of last 
resort in a state in their construction of the laws of that state, the 
Constitution, laws and treaties of the United States not being involved 
(Secombe v. Railroad Co., 23 Wall. 108, 117, 23 L. Ed. 67; Flash v. 
Conn., 109 U. S. 371, 379, 3 Sup. Ct. 263, 27 L. Ed. 966; Jellenik v. 
Huron Copper Min. Co., 177 U. S. 1, 12, 13, 20 Sup. Ct. 559, 44 L. 
Ed. 647), and fînding language in the later cases irreconciîable with 
former décisions, we are relieved from embarrassment by applying 
the rule established by the Suprême Court of Ohio of harmonizing the 
décisions, attributing the déclaration of law in a case to the facts in 
it and to the kind of case it is, and denying the application of such 
déclaration to cases involving différent situations and requirements. 

That the Suprême Court of Ohio did not intend the déclaration in 
the third headnote of Cemetery Co. v. Traction Co. to be a hard and 
fast rule covering ail cases and circumstances, is shown, not only by 
their failure to refer to the express déclaration of the statute as to 
when a corporation is formed with power to sue, and to their former 
décisions ; but also by omitting any référence to de facto corporations. 
The doctrine relative to thèse and their power to maintain a suit, their 
inviolability from attack except by the state creating theni, and then 
only in a direct proceeding, is established by a wcalth of authority. 
It will be sufficient to refer to a few cases in the courts of the United 
States. Lessee of Frost v. Frostburg Coal Co., 24 liow. 278, 16 L. 
Ed. 637; Baltimore, etc., R. R. Co. v. Fifth Baptist Church, 137 U. 
S. 568, 571, 11 Sup. Ct. 185, 34 L. Ed. 784; Shapleigh v. San Angelo. 
167 U. S. 646, 656, 17 Sup. Ct. 957, 42 L. Ed. 310; Miller v. Perris 
Irrigation Dist, 85 Fed. 693, 698 (C. C.) ; Id., 99 Fed. 143, 1.50 (C. 
C.) ; Herring v. Modesto Irr. Dist., 95 Fed. 705, 717, et seq. (C. C.) ; 
Telegraph Co. v. Railroad Co., 114 Fed. 787 (C. C.) ; and in this cir- 
cuit: Farmers', etc., Co. v. Toledo, etc., Ry. Co., 67 Fed. 49, 55 (C. 
C.) ; Continental Trust Co. v. Toledo, etc., R. Co., 82 Fed. 642, 649 
(C. C). 

If, in Ohio, a corporation with gênerai powers has no existence af 
ail unless the laws relative to subscription and payment for stock and 
the élection and qualification of directors are strictly complied with. 
the doctrine of de facto corporations universally recognized in the 
United States, and, for justice' sake, frequently applied, has no fur- 
ther place in the Ohio law. It is inconceivable that Judge Johnson, 
who wrote the opinion in Cemetery Co. v. Traction Co., and the court 
concurring in the headnotes of it, intended to overthrow that just and 
salutary doctrine, particularly as they did not even refer to the lead- 
ing case of Society Perun v. Cleveland, 43 Ohio St. 481, 490, 3 N. E. 
357, 360, in which it was said by Judge Owen: 
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"The theory that a de facto corporation bas no real existence, that it is a 
mère phantom, to be Invoked only by tbat rule of estoppel wbich forbids a 
party who bas dealt with a pretended coriwration to deny its corporate 
existence, bas no foundation, eitber in reason or autbority. A de facto cor- 
poration is a reality. It bas an actual and substantial légal existence. It is, 
as the term implies, a corporation." 

The infirmity in that case lay in the very articles themselves ; and 
before the case was decided a judgment of ouster was rendered against 
the corporation in quo warranto proceedings. 

While we might agrée that in Ohio three corporations cannot form 
a corporation in the sensé that they may become tlie incorporators, 
yet no reason appears why three corporations, or one corporation, may 
not, for legitimate purposes, cause a corporation to be formed under 
the laws of that state through agents seîected for the purpose. The 
theory of separate entity of a corporation is not disturbed by the own- 
ership of ail of its stock by another corporation. Peterson v. Chicago, 
etc., Ry. Co., 205 U. S. 364, 391, 27 Sup. Ct. 513, 51 L,. Ed. 841 ; 
Richmond, etc., Co. v. Richmond, etc., Co., 68 Fed. 105, 108, 15 C. 
C. A. 289, 34 L. R. A. 625 (C. C. A. 6th Cir.) ; Commonwealth v. 
Monongahela Bridge Co., 216 Pa. 108, 114, 64 Atl. 909, 8 Ann. Cas. 
1073; Louisville Gas Co. v. Kaufman, 105 Ky. 131, 158, 48 S. W. 434 
et seq. There is no requirement in the law, nor any inference to be 
drawn from it, that the incorporators of an Ohio corporation must 
hâve any financial interest or benefit of any kind in the incorporation 
sought. The gênerai understanding in Ohio on the subject is found 
in 1 Couse's Ohio P'rivate Corporations, § 16. In some jurisdictions, 
incorporators are directly held to be mère instruments of the law 
for purposes of preliminary organization. Densmore Oil Co. v. Dens- 
more, (A Pa. 43, 54; Chase v. Lord, 77 N. Y. 1, 11; Bristol Bank 
V. Jonesboro, etc., Co., 101 Tenn. 545, 553, 48 S. W. 228; 1 Clark & 
Marshall on Private Corporations, § 45. 

Incorporators, after fîling the articles, open books for subscription. 
When 10 per cent, of the capital stock bas been subscribed and 10 
per cent, of the subscription paid in, and they hâve so certiiied, their 
duties come to an end. There is no requirement that tliey shall sub- 
scribe to the capital stock, though if they do so, they make them- 
selves personally hable to the corporation (lienkle v. Salem Mfg. Co., 
39 Ohio St. 547, 552; Trust Co. v. Floyd, 47 Ohio St. 525, 541, 26 
N. E. 110 et seq.; PulUnan v. Upton, 96 U. S. 328, 330, 24 L. Ed. 
818) ; and if there is any deficiency in the amount of the actual pay- 
ment of 10 per cent, on the stock subscribed at the time they hâve 
certified the fact, they are liable to any person affected thereby (sec- 
tion 8634, Gen. Code Ohio). 

[6] Permission is now given to private corporations in Ohio to 
"purchase, or otherwise acquire, and liold shares of stock in other 
kindred but not competing private corporations." Section 8683, Gen. 
Code Ohio. Whether or not under such permission a corporation could 
itself become a subscrilaer, it is not necessary to décide; but under 
authority elsewhere (Oregon, etc., R. Co. v. Postal Tel. Cab. Co., 111 
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Fed. 842, 49 C. C. A. 663 [C. C. A. 9] ; National Docks Ry. Co. v. 
Cent. R. Co., 32 N. J. P:(i. 755, overruling31 N. J. Ëq. 475, 478, where- 
in the facts appear; Lower v. C, B. & Q. R. Co., 59 lowa, 563, 13 N. 
W. 718; Postal Tel. Cab. Co. v. Railway Co., 23 Utah, 474, 481, 65 
Pac. 735, 90 Am. St. Rep. 705) and from the views expressed in Ceme- 
tery Co. v. Traction Co., we hold, for the purpo.se of this ca.se, that in 
Ohio, no fraiid appearing, the représentatives of a corporation may 
subscribe for it to the capital stock of another corporation caused by 
it to be formed through them. It was there said by Judge Johnson: 

Il * * « It is no olijectioii that the organization of a plaintiff corpora- 
tion wa.s promotiHl or proeured by another corporation, or its stoeliholders, 
whieli Is siitK-iall.v iutei'ested in the enterprise for whieh the plaintiff was 
formai and whicli could not eondemn property in furtlierance of such en- 
terprise and sucU matter.s cannot be set up in answer to the philntiff's pétition 
to condeiun." 

Also : 

"One who ha» suljscrilied and paid for or who has pureha^ed stoclc in a 
corporation lias of conrise the risht to make a bona tide aitt of it, aud in sucli 
case the donee's fitle is jierfeet. And doubtless the orlgliiator of a corporation 
orî;anized in good faitli to carry ont tlie purijoses stated in its articles, may 
pro])erly procure the requisite nuniber of signatures to ail of the iireliniinary 
Instruments, including the necessary ten per cent, stock subscription, by niak- 
ing an executed bona flde gift to eacli of tlie amount necessary to pay the re- 
quired portion of the snbscriptions into the treasury. * * » " 

The "preiiminary instruments" are necessarily the articles. 

[7] That a director may obtain his stock by gift, or hold it upon 
a trust, and be legallv qualified, is not open to question. People v. 
Lihme, 269 111. 351, 109 N. E. 1051, 1054; Cas Co. v. Kaufman, 105 
Ky. 131, 159, 48 S. W. 434. If it were on a secret agreement with 
the company without considération as a qualification to be a director, 
the stock to be surrendered on demand, as in Dueber Watch Case 
Mfg. Co. V. Daugherty, 62 Ohio St. 589, 57 N. E. 455 ; or for a dis- 
honest purpose, or as a shield for wrongdoing, then, of course, the 
title of a director may be impeached. In the matter of St. Lawrence 
Steamboat Co., 44 N.' J. Law, 529, 541 ; Louisville Cas Co. v. Kauf- 
man, etc., Co., 105 Kv. 131, 159, 48 S. W. 434; In re Leslie, 58 N. 
J. Law, 609, 33 Atl. 954; ïîartholomew v. Bentley, 1 Ohio St. 37; De 
Ruvigney's Case, 5 Ch. 307, 322. 

If there was a want of compliance with the law in the organiza- 
tion of the Kardo Company, it lay in the fact that while the sub- 
scriptions of the five agents, who were the incorporators, were paid 
to the corporation, yet the subscribers were not, nor were they intend- 
ed to be, the owners of the stock ; and in the resulting claim that, 
since directors must be elected by stockholders, their élection as 
directors had not sufficient foundation. Necessarily, the substitution 
for each of thèse of other représentatives of, the tliree corporations 
could not be regarded as a proper élection of directors. If the five 
shares subscribed by the original agents of the promoters had been 
given to them, a diiïerent situation would be presented ; but we see 
no reason why they cannot be regarded, in this subscription, as agents 
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for the promoters, their 10 per cent, subscriptioiis being actually paid 
in money. 

Theoretically, no doubt, a corporation, a créature of the state, bas 
only complète existence when the lavvs giving it being are complied 
with. But that theory, carried to its logical conclusion, would, in many 
cases, resuit in such injustice that the courts, established for the pur- 
pose of doing justice, liave found a way by which the justice of the 
particular case may be worked out without really doing violence to 
logic. This they do by denying to a party to a suit the right to raise 
the question of corporate capacity of the plaintiff to sue when injustice 
would, resuit and when considérations of public policy are involved ; so 
that the Kardo Company, while it may not be strictly a corporation de 
jure, may nevertheless hâve a status in the law sufficient to enable it 
to protect itself from a wrongdoer who seeks to escape his wrongdoing 
on the ground of its failure to comply with every détail of the law 
under which it was souglit to be organized and because the method of 
its formation could not be recognized by tlie state as a compUance 
with the law on the subject. This is a matter with which one who bas 
doue it a wrong has no concern. To so hold is not judicial législation. 
The court makes no attempt to create the plaintiff a corporation. The 
courts, in the interests of justice, will not permit one who ought not 
to deny the plaintiff's corporate existence, to do so. 

So far as the conduct and purposes of the promoters, the incor- 
porators, or the directors of the Kardo Company, are concerned, every 
step taken, both by intention and by results, was marked by absolute 
good faith. This is a vital fact. The case has no resemblance to Bank 
V. Trebein, 59 Ohio St. 316, 52 N. E. 834, in which the formation of 
the corporation necessarily resulted in fraud of creditors not in the 
scheme ; nor to Andres v. Morgan, 62 Ohio St. 236, 245, 56 N. E. 875, 
78 Am. St. Rep. 712, in which it was held that the mère transfer of 
partnership interests into the same proportional shares of stock in a 
corporation formed by partners, would be a fraud on creditors of the 
partnership. Hère nobody was injured, or could be injured, by what 
was done, or by the failure to follow the law in détail. The wrong 
doue, if any, was to the state, which has not seen fit to interfère. 

Kor does the case présent facts approjjriate for the application of 
the rule that equity will look through the fonns of things to their 
substance. It is an ancient doctrine, ap])lied in récent years to cor- 
porations. The cases are numerous. It will be sufficient to refer to 
some in the courts of the United States, and in the Suprême Court 
of Ohio: McCaskill v. United States, 216 U. S. 504, 30 Sup. Ct. 386, 
54 L. Ed. 590; B. & O. Tel- Co. v. Interstate Tel. Co., 54 Fed. 50, 4 
C. C. A. 184 (C. C. A. 4th Cir.) ; In re Muncie Ptdp Co., 139 Fed. 
546, 71 C. C. A. 530 (C. C. A. 2d Cir.) ; Gay v. Iludson River, etc., 
Co., 187 Fed. 12, 109 C. C. A. 66 (C. C. A. 2d Cir.) ; Hunter v. Baker, 
190 Fed. 665 (C. C.) ; Hunnewell v. N. Y. Cent. & H. R. R. Co., 196 
Fed. 543 (C. C); Smith v. Moore, 199 Fed. 689, 118 C. C. A. 127 
(C. C. A. 9th Cir.) : Volksblatt Co. v. Hoffmeister, 62 Ohio St. 189, 
56 N. E. 1033, 48 L. R. A. 732, 78 Am. St. Rep. 707; Andres v. 
Morgan, 62 Ohio St. 236, 56 N. E. 875, 78 Am. St. Rep. 712; Park- 
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side Cemetery Ass'n v. Traction Co., 112 N. K. 596, decided by the 
Suprême Court of Ohio, December 7, 1915. The gênerai subject is 
comprehended within the short statement of Judge Sater in the case 
of In re Rieger, 157 Fed. 609, 613 (D. C): 

"The doctrine of corporate entity is not so sacred that a court of equity, 
looking through fornis to the substance of thiiiî,'s, may not in a proper case 
ignore it to préserve the rlghts of innocent parties or to circumvent fraud." 

To this might be added : In actions to appropriate private property 
in Ohio under the power of eminent domain, when the existence of 
the corporation for such purpose is in issue, as in Cemetery Co. y. 
Traction Co., the court will look through corporate forms to ascertain 
the real party in interest, when that also is made an issue in the case ; 
for it would be unjust to invade the right of private property for pub- 
lic use unless the corporation, seeking to exercise the power, had the 
power and was the real party in interest. To prevent injustice the 
rule has been applied also in cases in which one corporation is a mère 
adjunct or agency of another. In re Watertown Paper Co., 169 Fed. 
252, 256, 94 C. C. A. 528 (C. C. A. 2d Cir.) ; In re Muncie Fulp Co., 
139 Fed. 546, 548, 71 C. C. A. 530 (C. C. A. 2d Cir.) ; B. & O. Tel. 
Co. V. Interstate Tel. Co., 54 Fed. 50, 54, 4 C. C. A. 184 (C. C. A. 4th 
Cir.) ; Hunter v. Baker, 190 Fed. 665, 668 (C. C) ; In re Rieger, 157 
Fed. 609, 613 (C. C). 

[8] Courts of equity will not permit corporate forms to be used as 
a shield for injustice and wrongdoing, or to illegally appropriate private 
property; but we hâve found no case, and we think none exists, in 
which a court has brushed aside corporate forms at the instance and 
for the benefit of one who has donc the corporation a wrong. To such 
a case the rule has no application. 

It appearing that the three corporations could promote the forma- 
tion of another corporation; that the purpose of incorporation was 
legitimate ; that proper articles were filed with the Secretary of State ; 
that 10 per cent, of the capital stock was subscribed, and one-tenth of 
that paid in, and $20,000 more ; that the corporation for eight months 
attempted to license its patents and to protect them had brought this 
and two other suits ; that it had a seal and was equipped to carry on its 
business ; that no wrong has been perpetrated, or sought to be perpe- 
trated, we think the varions éléments of a corporation de facto are 
présent, as defined by the courts of the United States. In Tulare Irri- 
gation District V. Shepard, 185 U. S. 1, 13, 22 Sup. Ct. 531, 536 (46 L. 
Ed. 773), it was said by Mr. Justice Peckham : 

"From the authorities, some of which are above cited, It appears that the 
requisltes to constitute a corporation rfe lacto are three: (1) A charter or 
gênerai law under which such a corporation as it purjtorts to be might law- 
fully be organized ; (2) an attempt to organize thereunder ; and (3) actual 
user of the corporate franchise." 

In Toledo, etc., R. Co. v. Continental Trust Co., 95 Fed. 497, 508, 
36 C. C. A. 155, 167, it was said by Judge Lurton, speaking for this 
court : 
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"The test of a de facto corporation is this: Was there a law under wMch 
there nilght hâve been a de jure corporation of the kind, character, and class 
to which the organization in question apparcntly belonprs? It is the apparent 
legality of tlie organization which gives it its de facto character." 

Judge Taft, in Continental Trust Co. v. Toledo, etc., R. Co., 82 Fed. 
642, 650(C. C), said: 

" * * * it may be safely stated as the rule that when persons assume to 
act as a body, and are pemiltted by acquioscence of the publie and the state 
to act, as if they were legally a particular kind of coriwration, for the orgaiii- 
zatlon, existence, and continuance of which there Is express récognition by 
gênerai law, sucli body of persons is a corporation de facto, although the par- 
ticular persons thus exercising the franchise of being a cori)oratiou may hâve 
been inéligible and incapaeitated by the law to do so." 

[9) When the fact of the existence of a corporation de facto is 
established, it is the settled law that its existence de jure cannot be 
collaterally attacked ; that is, by any other than the state under whose 
laws its formation was sought, and only then in a direct proceeding. 
The cases are légion. 1 Thompson on Corporations (2d Ed.) § 248. A 
number in the courts of the United States mav be cited: Frost v. 
Frostbnrg Coal Ce, 24 How. 278, 283, 284, 16 t. Ed. 637 ; Smith v. 
Sheeley, 12 Wall. 358, 361, 20 L- Ed. 430; Commissioner v. Belles, 94 
U. S. 104, 106, 24 L. Ed. 46; Pullman v. Upton, 96 U. S. 328, 329, 
24 h. Ed. 818; Bank v. Matthews, 98 U. S. 621, 628, 25 L. Ed. 188; 
Close V. Glenwood Cemetery, 107 U. S. 466, 477, 2 Sup. Ct. 267, 27 L. 
Ed. 408; Removal Cases, 115 U. S. 1, 15, 16, 5 Sup. Ct. 1113, 29 
L. Ed. 319; Railroad v. Baptist Church, 137 U. S. 568, 571, 572, 11 
Sup. Ct. 185, 34 L. Ed. 784; Dallas County v.Huidekoper, 154 U. S. 
654, 14 Sup. Ct. 1190, 25 E. Ed. 974; Shâpleigh v. San Angelo, 167 
U. S. 646, 655, 656, 17 Sup. Ct. 967, 42 L. Ed. 310 ; Ashley v. Su- 
pervisors, 60 Fed. 55, 63, 8 C. C. A. 455 (C. C. A. 6th Cir.) ; American, 
etc., Ry. Co. v. Mavor (C. C.) 68 Fed. 227, 228; Andrews v. National, 
etc., Works, 77 Fed. 774, 778, 23 C. C. A. 454, 36 E. R. A. 153 (C. C. 
A. 7th Cir.); Deitch v. Staub, 115 Fed. 309, 315, 53 C. C. A. 137 (C. 
C. A. 6th Cir.). 

The décisions withholding permission from a party other than the 
state to deny corporate existence and capacity to sue, rest upon dif- 
férent grounds depending upon the nature of the case. One such 
ground is estoppel. The cases are numerous. A few illustrations may 
be taken from décisions of the United States courts. One dealing, or 
contracting, with a corporation, as such, mav not deny its existence 
(Close V. Glenwood Cemetery, 107 U. S, 466, 2 Sup. Ct. 267, 27 E. Ed. 
408; Andes v. Ely, 158 U. S. 312, 322, 15 Sup. Ct. 954, 39 L. Ed. 
996; New Orléans, etc., Co. v. Louisiana, 180 U. S- 320, 328, 21 Sup. 
Ct. 378, 45 L. Ed. 550; Toledo, etc., Co. v. Trust Co., 95 Fed. 497, 
507, 36 C. C. A. 155 [C. C. A. 6th Cir.]) ; a debtor may not (Harris v. 
Runnels, 12 How. *79, 13 L. Ed. 901) ; a subscriber to the capital stock 
may not (Chubb v. Upton, 95 U. S. 665, 24 L. Ed. 523 ; Dallas County 
V. Huidekoper, 154 U. S. 654, 14 Sup. Ct. 1190, 25 E. Ed. 974); but 
the cases aiso .show that the doctrine does not by any means rest only 
upon estoppel. The Suprême Court of Ohio in Society Perun v. Hay, 
43 Ohio St. 481, 498, 3 N. E. 357, 364, repudiated the daim that when 
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estoppel cannot be invoked, there can be no de facto corporation, and 
say, with respect to that corporation : 

"The higliest cousideratioris of public policy aiid fair dealing protest against 
treatiiig i^ucli an orgauization as a uuUity and ail of its transactions void." 

Many other décisions are expressly based on "public policy" and 
"principles of plain justice." Thèse may undonbtedly blend into each 
other, if, indeed, estoppel does not also partake of their characteristics. 
It is difiScult to define public policy. It will be sufficient to say that the 
public policy of a state will be found in the Constitution, statutes, and 
the décisions of its highest courts. Vidal v. Girrard, Executors, 2 
How. 126, 197, 198, 11 L. Ed. 205 ; Insurance Co. v. Railwav, 175 U. S. 
91, 100, 20 Sup. Ct. 33, 44 L. Ed. 84; License Tax Cases, 5 Wall. 
462, 469, 18 L. Ed. 497. 

The courts hâve declined in innumerable instances to enforce con- 
tracts which are against public welfare, as, for instance, contracts in 
restraint of trade, and contracts contra bonos mores. The common law 
"prohibits everything which is unjust or contra bonos mores." Mr. 
justice Wayne in Ilarris v. Runnels, 12 lîow. ='79, *83, 13 L. Ed. 901. 
That term may be difflcult of définition applicable to ail cases ; but 
there can bc no doubt that when conduct is of such character as to 
ofifend the average conscience, as involving injustice according to com- 
monly accepted standards, it is contra bonos mores. This must be 
trtie, not only when parties are contractually dealing with each other, 
but also when a stranger, having wronged a. corporation de facto, 
seeks to escape the penalty invoked in a court of justice by denying the 
right of such corporation to maintain the suit because of informalities 
in its organization. To such conduct, a court of justice will not give 
its sanction, and it is quite immaterial whether the déniai is placed on 
grounds of public policy or upon principles of plain justice, or upon 
both of thèse. 

We are not, however, left in doubt as to the public policy of the 
United States on this subject, as declared by the Suprême Court. 
Baltimore, etc., R. R. Co. v. Fifth Baptist Church, and another case of 
the same title, 137 U. S. 568, 571, 572, 11 Sup. Ct. 185, 186 (34 L. Ed. 
784), were in their nature actions on the case for damages for the 
continuance of a nuisance to the church's use and enjoyment of its 
house of public worship by the noise, smoke, cinders, ashes and vapors 
from the railroad's adjoining engine house, repair shops and loco- 
motives, and by the obstruction of access to its building by the rail- 
road's unlawful use of a sidetrack in front of it. It was held, Mr. 
Justice Gray speaking for the court — 

"tbat the plaintiffl had in good faith logally orgnnlzed as a corporation 
and had long aeted as such and was at least a corporation de facto, which 
is ail that is necessary to enable it to maintain an action against any onc, 
other than the state, who has contracted with the corporation or who bas 
done it a wrong." 

The case did not rest upon any rule of estoppel, but upon the 
ground that the défendant was a wrongdoer and as such could not 
raise the q-i^sLivii of tlie injured party's corporate capacity. 
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Other décisions may be found directly to the point, in some of wliîch 
there is an express déclaration that the décision does not rest upon 
estoppel, but upon public policv and principles of plain justice. Trus- 
tées, etc., V. FrosHe, 37 Minn' 447, 451, 35 N. W. 260, 262, was an 
action in ejectment. It was there said: 

"And in an action by it (the corporation) to recover such property, no 
private person will be allowed to inqnire eollaterally Into tbe regiilarlty of 
its organization. This nile is not foundad upon any prlncipie of estoppel, a« 
is sometimes assumed, but upon tlie broader principles of eoinmon justice and 
public pollcy. It would be uujust and intolérable if, under such circuni- 
stances, every interloper and intruder were allowed thus to take advantage 
of every informality or Irregularity of organization." 

In Stockton, etc., Road Co. v. Stockton, etc., Railroad Co., 45 
Cal. 680, the défendant was a trespasser. Persse, etc., Works v. 
Willett, 1 Robertson (24 N. Y. Super. Ct.) 131, was an action for dam- 
ages for conversion. Denver v. Mullen, 7 Colo. 345, 3 Pac. 693, was 
a suit for injunction against interférence with the plaintiiï's water 
rights. In Turnpike Co. v. Cutler, 6 Vt. *315, *323, an action on the 
case for trespass, it was said by Judge Phelps : 

"The existence of a corporation de facto Is always sulliclent for the ordlnary 
purpose of protectlng the corporate rights against a stranger." 

A bill in equity lies against a stranger seeking to interfère with the 
]3roperty of a de facto corporation. Railroad Co. v. Railway Co., 75 
m. 113, 117. 

The rule was applied to patent cases in Young, etc., Co. v. Young, 
etc., Co., 72 Fed. 62 (C. C), a décision by Judge Acheson, and American 
Cable Ry. Co. v. Mayor, 68 Fed. 227 (C. C), the complainants in each 
claiming to be corporations and seeking to restrain the infringement of 
a patent, the défendant denying the complainant's capacity to sue. In 
the latter case it was said by Judge Wheeler (68 Fed. 228) : 

"ïhe (forporation was organized, and took the tltle to this patent, which 
seems to be withlu the seope of Its corporate powers. No pi-oceedlngs bave 
been taken to ternilnate it. Under thèse clrcunistances, it seems to exist, so 
far at least as to be able to maintaiu this suit against wrougdoers for tres- 
passing upon this corporate property." 

[10] From thèse authorities, and upon principle, the rule may be 
deduced that a wrongdoer will not be permitted to deny the capacity of 
a de facto corporation suing him to redress the wrong. The de facto 
corporation exists de jure as to him, and in such suit it is the real party 
in interest. So far as the défendant is concerned, there can be.no 
party in interest but the Kardo Company. Even in cases in which ail 
the stock of a corporation is owned by one person or another corpora- 
tion, the corporate rights are distinct from the rights of stockholders, 
as hereinbefore shown. And when the cause of action relates to prop- 
erty and property rights, of which the corporation is vested with the 
légal title, the corporation is the real party in interest. Railroad Co. v. 
Railroad Co., 23 Minn. 359. 

The assignment of a patent niust be acknowledged before an officer, 
and, to be valid as against subséquent purchasers or mortgagees for 
a valuable considération without notice, must be recorded in the i)atent 
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office within three months from its date. 4 U. S. Comp. Stat. 1913, 
p. 4297, § 9444. The record shows the assignment of the patent owned 
iDy the American Bail Bearing Company to the Kardo Company, but 
does not seem to disclose assignments from the other two corporations 
of their patents to the Kardo Company. Those assignments may, for 
présent purposes, be assumed to hâve been executed with the formali- 
ties required by the statute and recorded in the patent office. The title 
to the patents would, no doubt, pass as completely by the written and 
recorded assignments as would real estate by deed, and, by analogy, 
the effect of such assignment would be the same as conveyances of 
real estate. It is an established principle that even when a corpora- 
tion is incompétent by its charter to take title to real estate, a convey- 
ance to it is not void but only voidable, and its validit)' can be assailed 
only by the state creating it in a direct proceeding instituted for the 
purpose. Bank v. Matthews, 98 U. S. 621, 628, 25 L- Ed. 188. One 
who has made a sale of real estate to a de facto corporation, considéra- 
tion being paid, is not in a position to question the corporation's 
capacity to take the title (Smidi v. Sheeley, 12 Wall. 361, 20 L. Ed. 
430) ; and such conveyance is valid and binding as against ail parties 
but the state (Doyle v. San Diego, etc., Co., 46 Fed. 709, 711 [C. C.]). 
Since the three corporations, as stockholders and as assignors, and 
since the Kardo Company, as assignée, could not be heard to deny the 
title of the Kardo Company to the patent in suit, there is no other 
party in interest, and the défendant could not be subjected to any other 
suit to restrain the infringement, if he has infringed; and he is in no 
position to deny the reality of the Kardo Company's interest in the suit. 
The discussion should not, however, end without référence to Zanes- 
ville V. Gashght Co., 47 Ohio St. 1, 23 N. E. 55, in which the second 
headnote reads : 

"Whenever an incorporated Company, in any action, asserts a right against 
another person based npon an assumed franchise or povver, the person 
against whom the right is so asserted may, as a défense, deny the existence 
of such franchise or power." 

The basis of the Gas Company's action was its assumed power to 
fix rates. Its spécial charter was silent on the subject. The power was 
denied because it was not expressly granted and not necessarily in- 
cidental to the exercise of expressed powers. It will be seen at once 
that the principle underlying the case has no resemblance to the prin- 
ciple hère involved. One has to do with the subject ultra vires, and 
the other with the doctrine of de facto corporations. The Gas Com- 
pany was a corporation de jure, seeking to exercise powers it did not 
hâve. The Kardo Company is a corporation at least de facto, seeking 
to exercise powers which it would bave if a corporation de jure. There 
is no similitude between an attempt by a de jure corporation to exer- 
cise a corporate franchise it never had, and an attempt by a de facto 
corporation to protect itself against a wrongdoer when the corporation 
would be de jure with ample power were it not for irregularities and 
informalities in its organization. It is said in 4 Thompson on Corpora- 
tions (Ist Ed.) §5651: 
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"If a corporation exista de facto * * * tlicn tlie law will ascribe to it 
ail the powers whieli it would hâve possetised If it had lieeii regulàrly organ- 
ized. And this will iiielude ail tliose powers whleh are aseribed, by impUca- 
tlou of law, to corporations generally ; sucli as tlie power to make aiid take 
coutracts, aaiulre aiid transmit property, sue and be sued, etc." 

This principle is illtistrated by its application to contractual relations, 
concerning which it vvas said by Mr. Justice Gray in Central Transp. 
Co. V. Pullman's Car Ce, 139 U. S. 24, 60, 11 Sup. Ct. 478, 488 (3,5 
L. Ed. 55): 

"Wlien a corporation is aeting witliin the gênerai scope of the powers eon- 
ferred upoii it by the législature, the corporation, as well as persons eou- 
tracting with it, may bo estopped to deny that It bas eoni]>lied with the légal 
fornialities which are prerequisit.es to its existence or to its action, because 
sucli requisites might in fact bave bcen complied with. lîut wlien tbe cou- 
tract Is l)eyoud tbe powers conferred upon it by existiug laws, neither the cor- 
)>oration, nor the other party to tbe contraet, cun be estopped, by assenting to 
it, or by aeting upon it, to sliow that it was prohibited by those laws." 

Corporations aeting^ ultra vires may not défend on that ground 
against a tort committed by its agents. 5 Thompson on Corporations 
(Ist Ed.) § 5993. And even against snch corporations, one whose 
rights are not injuriously affected will not be permitted to complain. 
Of such an one it was said bv Mr. Justice Matthews, in Railroad v. 
Ellerman, 105 U. S. 166, 174 (26 L. Éd. 1015): 

"The only injury of which he can be heard in a judicial tribunal to complain 
is the invasion of some légal or équitable right. * * * If he allèges that 
the railroad eomiiany is aeting beyoud the warrant of the biw, the answer is, 
that a violation of its chai'ter does not of itself injuriously afCect any oE 
bis rights. The company is not showu to owe him any duty whieh it bas not 
performed." 

In Zaneszille v. Gaslight Co., since the business of furni.shing gas 
to a city was impressed with a public use, and, therefore, subject to 
régulation of rates by the city through ordinances to that end, sanc- 
tioned by the Législature, the suit of the Gas Company was an effort 
under power which did not exist to deprive the city of légal rights. 
Of course, the city could défend against such usurpation of power. 
The case has no application hère. 

The conclusion is that this case is not one for the independent in- 
quiry by a trial judge, on his own motion, and without the issues 
being raised by the pleadings, into the complainant's corporate capacity, 
or the reality of its interest, and that, if those issues are made by 
amendinent, the défendant cannot be heard to défend, on those 
grounds, the Kardo Company 's action for the infringement of its 
patent. 

The decree below will be reversed, at defendant's costs, and the 
cause remanded for further proceedings not inconsistent with this 
opinion. 
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HUTTEN et al. v. FRAXK KREMENTZ CO. 

(Circuit Court of Appeals, Thlrd Circuit. April 4, 1016. Rehearing Denied 

May 2S, 1916.) 

Xo. 2070. 

1. Patknts <S=.328 — I.nvention — Foi.ding Eyegla.sses. 

The Hutteii & MclJousall patent, No. 1,016,1 5.3, for foldlng eyeglasses, 
wliich, although liaving projectiiif; or offset nose clijjs, are so eonstrueted 
that by means of a sprins pivotally connecte<l at its ends with tlie lens 
frames sucli clips will pass each other wheii tlie jîlasses are folded, held 
void for lack of intention, in view of the prior art, in which ail the élé- 
ments are found. 

2. WoRDS AND Phrases — "Bridge Spring" — "Pivotal Bridge Spmxg." 

As applied to eyeglass frames, a "bridfre spring"' is a flexible strip of 
résilient métal used to connect the lens frames and hold them in position 
on the nose. A '"pivotai bridge spring" is sueli a métal strip with its ter- 
minais coiinected with the lens frames by engagement with pivots seated 
in the upper part of the frames. It is capable of three movements, two 
froin the pivot and one from the pliant or yielding quality of the métal 
strip, and is known in the art as a French double spring. 

Appeal from the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Suit in equity by Edwin P. Hutten and Karl A. Zimmerman, known 
as E. P. Hutten & Co., against the Frank Krementz Company. Decree 
for défendant, and complainants appeal. Afftrmed. 

The following is the opinion of Haight, District Judge, on final 
hearing : 

Patent No. 1,016,153, upon which this suit is based, was issued to Edwin 
P. Hutten and John McDougall .Tanuary 30, 1912, on an application flled May 
18, 1911, and was subsequently assigiied to the plaintifCs. It relates to a form 
of foldiiig eyeglasses, the distinetive feature of which is an "offset" or "an- 
gular" nose guard or clip. Infringement is not denied, but the validity of 
the patent is cliallenged. In support of this défense it is urged by the défend- 
ant that the eyeglasses of the patent were "on sale" for more than two 
.years prior to the application for the patent. The patentées were employés 
of Geoffroy & Co., who were manufacturing jewelers in New Yorlt City. 
There Is no doubt that some of thèse glasses were sold by Geoffroy & Co. as 
early as May 22, 1909. This, however, was not two years prior to the appli- 
cation for the patent. But the défendant contends that at least one pair were 
sold on May 14, 1909. The only évidence to support this contention Is a 
mémorandum made on a bill head or order blank of Geoffroy & Co. and 
dated May 14, 1909. It con tains this statement, viz,: "Deliver the article 
specifled, for insiiection of Mr. Paul A. Meyrowitz and with the express under- 
standing that the value thereof or the goods are to be returned upon demand." 
Then follows a spécification of the article, as follovvs: "One gold Oxford off- 
set guards — left to shoic." This, as well as the date and name "Paul A. 
Meyrowitz," is admittedly in the handwriting of the patentée, Hutten. 
The other parts of the mémorandum, except as hereinafter noted, are prlnted. 
Hutten professes to hâve no recollection of this transaction other than that he 
identifies his handwriting. No other witness was called to explaln it. 

It is quite true, as the plaintiff contends, that the mémorandum does not 
show that the glasses there referred to were of the folding type ; but, with- 
out attemptiug to revlew the évidence, I think it is clearly demonstrated 
that they were of such type and were those covered by the patent. The only 
évidence, however, to show that they were sold elther absolutely or condition- 

®=5For Qther cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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ally Is that supplied by the mémorandum. Geoffroy & Co. had been manufac- 
turing and selling what was kncRTi as a "straight guard folding Oxford" 
eyeglass, for about two years previously. Meyrowltz, among other cnstomers, 
had suggested to Hutten, the salesman of the company, that there would be 
a more extensive demand for and sale of thèse folding Oxfords if tbey could 
be supplied with "offset" guards or nose clips, instead of the "straight" 
guards. Hutten and McDougall had thereupon, and shortly before the date 
of the mémorandum, set to work to make this change, and devised the glasses 
of the patent. A sample was completed a few days before the 14th of May, 
1900. Shortly after this date a number of thèse glasses were sokl and de- 
livered to Meyrowitz and others. Thèse facts, taken in connection with 
the additional fact that no price was named in the mémorandum, and that 
the glasses were subsequently returned to Geoffroy & Oo., and the words 
"left to show" ou the mémorandum, lead me to the conclusion that thesa 
glasses were merely left with Meyrowitz as a sample, so that be might ex- 
amine them, and, if found satisfactory, Geoffroy & Co. might secure orders 
from him for that kind of glasses. Thus they were not sold to Meyrowitz, 
nor left with him to sell for Geoffroy & Co., nor were they offered to him 
for sale ; no title ever passed, either absolutely or conditionally ; and there 
is nothing to show that they were left with Meyrowitz to buy if he approved 
of them. He did not subsequently buy them but returned them. Under thèse 
circumstances this pair of glasses were not, within the meaning of the stat- 
ute, "on sale." Mershon & Company v. Bay City Box & Lumber Company 
(C. C.) 189 Fed. 741; National Cash Register Company v. American Cash 
Èegister Company, 178 Fed. 80, 101 C. C. A. 569 ; Covert v. Covert (0. C.~i 
106 Fed. 183 ; Craig v. Michigan Lubricator Company, 72 Fed. 173 ; Campbell 
V. New York (0. C.) 36 Fed. 260. The défendant having failed to show that 
the patented eyeglasses were "on sale" earlier than two years before the 
patent was applied for, the défense based on this ground fails. 

But it is further contended by the défendant that, in view of the prior art, 
the plaintiffi's patent does not involve invention. Eroadly stated, the inven- 
tion is claimed to consist in applying to a folding eyeglass "offset" or "angu- 
lar" nose guards or clips and so arranged as to permit of folding one lens 
over the other without hindrance by the projecting clips, and without unduly 
straining the spring Connecting the lens frames with each other. The patent 
contains four claims, none of which defiine the shape of the lenses, although 
in the drawings they are shown as circular. The "offset" guard, in one 
form or another, is an élément of each claim. The flrst three claims do not 
contain as an élément, or mention the means by which the lenses are to be 
held in folded position, but the fourth claim does, viz., "a handle on each of 
the lens frames and having a guide way for receiving the other lens frame, and 
a spring catch on the said handle for engagement with the entering lens 
frame to lock the lens frames in folded position." ISach of the claims called 
for "posts" on the lens frames, on which the nose guards are fastened. In 
the flrst claim the guards are designated as "on said posts" and in the 
others as "intégral on said posts." In claim 2 the "terminais of the nase 
clips" are stated as "being free of the lens frames and projecting inwardly." 
In claim 3 this feature is stated thus: "The inner edges of the nose clips 
being inclined and the lower terminais of the clips being adjacent to the lens 
frames." It is not disputed that as early as the spring of 1907, Geoffroy & 
Co. were manufacturing and selling an eyeglass embodying ail of the élé- 
ments of ail of the claims of the patent, with the exception of those relating 
to the "offset" guards. They were fitted with what is known as a "straight" 
nose guard ; that is, one located in the same plane as the lens. But even 
in thèse the edges of the guards protruded slightly beyond the sides of the 
lens frames. Long before the patent in suit was applied for, many forms of 
eyeglasses having "offset" nose guards and which could be folded were on 
the market, and were shown in patents both domestic and foreign. In none of 
thèse, however, was there the guldeway of claim 4, but the familiar hook and 
post was used to retain them in folded position. In ail but two the spring 
Connecting the lenses was not pivotally connected with the lens frame, as 
called for in each of the claims of the patent in suit. This latter feature ap- 
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pears in tlie Dorn patent of 1868 and In the eyeglasses Illustrated In the 
French catalogue of the "Société des H/unetiers,'' publislied in 1887. 

It liad for years been the custom of opticians to change the type, shape, and 
position of nose guards on glasses to suit purchasers, and very frequently "olï- 
set" nose guards were attached to the folding eyeglasses of the prior art. The 
latter, however, do not appear, so far as the évidence shows, to hâve been 
attached to the Geoffroy folding Oxfords of the 1907 type; but at least one 
optician did, on several occasions, bend the "straight" guards of thèse 
glasses into "oiïset" position, so as to fit the nose of customers, without iii- 
terfering with the folding and automatic opening of the glasses. The type 
or shape of the "oiïset" guards shown in the patent were also old in the 
art. Glasses made in accordance with those shown as Figure 55 on page 
54 of the Engllsh édition of the French catalogue were sold and used in this 
country between 1887 and 1909 quite extensively. On some of thèse the nose 
guards were "offset." They were deslgned to fold and were held in folded 
position by the usual hook and pin. The "offset" guards on thèse did not hâve 
posts separate and distinct from the guards, but a loop was made in the 
upper part of the guards, the end of which was fastened to the upper part of 
the lens frame, and the lower end was, without any loop, fastened to the 
lower part of the lens frame, in the same manner as on one style of glasses 
manufactured by the plaintiffs under their patent. The inner edges of the 
nose guards were inclined. It tlius appears that "offset" guards on folding 
eyeglasses with pivotally connected springs were not new when the patent 
in suit was applied for. The loop of the French glass might readily be said 
to be the post of the patent; but, assuming that it is not, tlie question at 
once arises whether it constituted Invention to substitute posts for the means 
by which the guards of the French glasses were fastened to the lens frames. 
or to use a guard, the terminais of which were free of the lens frame, instead 
of one whose terminais were fastened to the lens frame. I cannot conclude 
that it did. I thinlc that it falls within the well-settled rule that it was at 
the best merely the substitution of an équivalent. It therefore follows that 
there is no invention in the comblnations of claims 1, 2 and 3. 

The remaining question is whether the combining of thèse éléments with 
the guideway of claim 4 involves invention. As before stated, ail of the élé- 
ments of claim 4 with the exception of the "offset" nose guards were prés- 
ent in the eyeglass made and sold by Geoffroy & Co. as early as the sprlng of 
1907. As "offset" guards on folding eyeglasses with pivotally connected 
springs were old, it required, in order to apply the "oft'set" guards to the 
Geoffroy glass of 1907, merely an adjustment of the location and shape of 
the guards. The évidence, I think, demonstrates quite conclusively (without 
referring to the opinions expressed by witnesses as to whether they could 
hâve done it if they had been called upon) that this was within the .skill of 
tiny ordlnary optician. No new idea was involved. In fact, the suggestion 
that such a change in the 1907 glasses would be advisable was not origi- 
nal with the patentées. I appreciate that courts hâve in many cases decided 
that slight variations from the prior art constituted invention, but I think the 
imijrovements of tliis patent fall within that class of cases discussed in Mr. 
Justice Bradley's classic opinion in Atlantic Works v. Brady, 107 U. S., 192 at 
199, 2 Sup. et. 225, 27 L. Ed. 438, et seq. It follows, therefore, that ail of 
the claims of the patent are void for want of invention, and tliat the bill must 
accordingly be dlsmissed. 

One other matter requires mention. The plaintiff has moved to strike out 
the évidence given by witnesses wlio were exaniined in Southbridge, Mass., 
and Chicago, 111. This motion seems to be based upon the ground that it 
was assumed by counsel before thèse witnesses were examined that they 
would testify regarding the prior use, knowledge and sale of the patented 
eyeglasses by two optical companies, located respectively at Southbridge 
and Chicago. Their testimony actually related to the prior state of the art 
and the practice of opticians in changing and adjustiug nose guards. Tlie 
testimony in Cliicago was taken pursuant to section 863 of the Revised 
Statutes (Comp. St. 1913, § 1472), and the testimony in Southbridge pursuant 
to an order of this court which did not limit the character of the testimony. 
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I know of no priuciple tliat wouM make the testlmony, if otherwîse relevant 
and material, incompétent because counsel misapprehended the purpose for 
which the witnesses were to be sworn. As ahove shown, the décisive ques- 
tion In the case was whether the patent involved invention. This neeessitated 
the ascertainmont of the prior stiite of the art and évidence tending to show 
it was of course admissible. The défense of want of invention, includins the 
risht to introduee évidence of the prior art is al\va,vs opeu and it is not 
iiecessary to set It np in the ansvt-er. Dunhar v. Myers, 04 U. S. 187, 19S, 24 
L. Ed. 34; 81awson v. Railwav Company, 107 U. S. (Ui), 2 Sup. Ot. 663. 27 
L. Ed. 576; Eachus v. Broomall, 115 U. S. 421), 6 Sup. Ct. 2-2!). 29 L. Ed. 410; 
Baldwin v. Kresl, 76 Fed. 823, 22 C. C. A. 593 (C. C. A. 7th Cir.). 

Munn & Munn, of New York City (T. Hart Anderson, of New York 
City, of counsel), for appellants. 

Harry L. Duncan, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOIXEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. Tliis is an appeal from a decree hold- 
ing invalid the claims of Letters Patent No. 1,016,153, for folding 
eyeglasses, issned to Edwin P. liutten and John McDougall, January 
30, 1912, and subsequently assigned to the plaintiffs. The bill charges 
infringement. Infringement is not denied. The sole issue is the 
validity of the patent, which is challenged upon the grounds, first, that 
eyeglasses containing the alleged invention were sold more than two 
years before the date of the application for the patent; and second, 
that patentable invention is not involved. 

The défense of prior sale is discussed in the opinion of the District 
Court, above set out. It is clear that the défendant not only failed 
to sustain the burden of proving the alleged ]jrior sale beyond a rea- 
sonable doubt, Coffin v. Ogden, 85 U. S. (18 Wall.) 120, 21 E. Ed. 
821; Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct 970, 29 L. Ed. 
1017; but failed to show it even by a prépondérance of évidence. 
Mershon & Co. v. Bav City Box and Lumbcr Co. (C. C.) 189 Fed. 
741, 748. This défense must fall. 

The patent is for folding eyeglasses, illustrated by the kind known 
to the trade as Oxford folding eyeglasses. Eyeglasses of this gênerai 
type contain straight or flat nose guards attached to the inner curves 
of the lens frames, seated within the plane of the lenses, and are easily 
folded. The invention of the patent consists in the use of projecting 
nose guards or nose guards offset beyond the plane of the lenses, so 
shaped and placed as to permit the lenses to be as readily folded as in 
Oxford glasses with non-projecting guards. The patentées say: 

"ïlie objeet of the invention is to provide new and Improvcd folding eye- 
glasses provided with angular nose clips and arranited to permit folding of 
one lens over the other vvlthout hlndrauce by the projecting clips and witliout 
unduly stralnlng the spring, pivotally Connecting the lens frames v?ith each 
other. 

"For the purpose mentioned, use Is made of the lens frames pivotally eon- 
nected with each other by a spring, and provided with rigid posts carrj-lng 
angular nose clips adapted to pass each other on swinging one frame toward 
the other, and to allow of turuing the frames ou their pivots to pass oue frame 
over the other." 
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The spécifications fairly state the subject matter of the claims, the 
features of which, when assembled, are, 

(1) A pair of eyeglasses, comprising lenses; 

(2) Frames for holding the lenses ; 

(3) A spring pivotally connected at its ends with the said frames 
at the top thereof ; 

(4) Posts on the said lens frames and projecting towards each 
other ; 

(5) Nose clips on said posts and projecting in the same direction and 
being outside of the plane of the frames ; 

(6) The spring being of such length and it and the clips being so 
arranged relatively one to the other that the clips pass one another by 
swinging one lens frame toward the other to fold the said frames one 
upon the other; 

(7) A handle on one of the lens frames, having a guideway for re- 
ceiving the other lens frame, and a spring catch for engagement with 
the entering lens frame to lock the lens frames in folded position. 

Every élément of this construction is old, and the function of each 
élément, as employed in the combination, is not varied or distinguished 
from the function which each would separately exert, if employed 
alone. Lenses and lens frames are as old as eyeglasses themselves. 
The pivotai bridge spring bas been in use for fifty years (Letters Pat- 
ent No. 76,420 to Dorn, 1868). Posts to connect the frames with nose 
guards bave been in use since 1884 (Letters Patent No. 292,479 to 
Fox). Projecting nose clips or nose guards are as old as Letters 
Patent No. 343,876 to Wells, 1886; Letters Patent No. 346,713 to 
Boker, 1886; and Letters Patent No. 549,991 to Bilhoefer, 1895. A 
handle on a lens containing a spring catch used to hold the folded 
lenses is a standard lorgnette spring catch, certainly as old in the 
art as the Geoffroy Oxford eyeglasses of 1907. Folding eyeglasses 
appear in Letters Patent No. 76,420 to Dorn as long ago as 1868. 
Therefore, if invention is to be found in the eyeglasses of the patent 
in suit, it must réside in the remaining élément of the claims, which 
consists of the arrangement of thèse old éléments in a manner to per- 
mit projecting nose guards to pass each other without interférence 
when the lenses are folded one upon the other. 

If the patent related merely to folding eyeglasses with projecting 
nose guards, it would be anticipated by folding eyeglasses with offset 
nose guards made by the American Optical Company in 1898. Thèse 
eyeglasses contained a bridge spring rigidly connected with posts pro- 
jecting from the lens frames. The claims of the patent, however, are 
not broad enough to cover glasses v^'ith any kind of bridge spring. 
They restrict the patent to eyeglasses comprising "a spring pivotally 
connected at its ends with the said frames." This limitation appears 
in each claim. While the patentées disclaim "the spécial construction 
of the pivotai connection" as a part of the patent, and while they do 
not limit themselves "to the particular construction shown and de- 
scribed," nevertheless as each claim provides a construction with a 
bridge spring "pivotally connected" with the frames, and discloses no 
other construction, we are constrained to limit the claims, for the pur- 
231 F.— 62 
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pose of our considération, to a structure including a bridge spring 
pivotally connected with tlie frames. 

A bridge spring is a flexible strip of résilient métal used to con- 
nect the lens frames and hold them in position on the nose. A pivotai 
bridge spring is such a métal strip with its terminais connected with 
the lens frames by engagement with pivots seated in the upper part of 
the frames. Thèse pivots are, in turn, actuated by spiral springs. A 
pivotai bridge spring is capable of three movenients, two from the 
pivots and one from the pliant or yielding quality of the métal strip. 

A pivotai bridge spring is known in the art as a French double 
spring. It appeared as early as Letters Patent No. 76,420 to Dorn in 
1868, and is described in the Catalogue of Société des Lunetiers of 
1887. While there is dispute as to whether the eyeglasses of the Dorn 
patent of 1868 and of the French pubhcation of 1887 contained oiîfset 
nose guards, there is no dispute that they were folding glasses and that 
they contained a bridge spring pivotally connected with the lens frames. 
Resolving the controversy on this point in favor of the patentées, we 
are inclined to comply with their request, that we accept the Geoffroy 
straight nose guard folding Oxford of 1907 as the state of the art 
prior to the patent, and consider the single question whether invention 
is involved in substituting upon such a structure offset nose guards for 
straight nose guards in such a manner as to enable the lenses to fold 
freely. 

The patentées claim that they were the first to find a way for one 
offset nose guard to pass the other when lenses are being folded, and 
that the way found and the means disclosed by them constitute inven- 
tion. We are not at ail satisfied that they were the first to point ont 
such a way, but, assuming for the purpose of this discussion that in 
this they are correct, we must inquire what was the way they disclosed 
and whether it amounted to invention. 

The prior art shows that when the lens frames of glasses are con- 
nected by a bridge spring, the terminais of which are rigidly connected 
with the frames, the lenses will not close smoothly and in some con- 
structions will not close at ail, when the glasses are equipped with 
offset nose guards. But bridge springs of this fixed character were 
not used upon Oxford glasses, nor were bridge springs with fixed 
terminais used upon folding glasses of other types, excepting at a very 
early period. The art discloses that at a period beginning about 1870, 
pivotai bridge springs were used both in this country and abroad upon 
glasses that were intended to fold, and the reason for the use of such 
springs upon folding glasses is perfectly obvious to anyone manipulat- 
ing the lenses of such glasses. 

A bridge spring pivotally connected, being capable of three separate 
and successive movenients, causes the moving lens to move or swing 
in three directions during the folding opération. When glasses are 
firmly held by the handle on the right lens frame, with the plane of 
the lenses vertical, a dépression of the left or moving lens causes it 
to move in a downward and vertical direction, the right pivot of the 
bridge spring being used as an axis. With this movement of.the left 
lens, the left nose guard, whether it be straight or projecting, is car- 



HUTTEN V. FEANK KBEMENTZ CO. 97!) 

ried directiy below the right nose guard. Further pressure upon the 
left lens produces an axial movement of the left pivot, effecting a 
change in the direction of the movement of the left lens from vertical to 
horizontal, and toward the right lens, and causing the left nose guard to 
be carried beyond and to the right of the right nose guard. Continued 
pressure upon the left lens brings into action for the first time the 
resilience of the métal spring, causing the left lens to move over the 
right one until its motion is arrested by engagement with a sprig or 
catch and the folding movement is completed. 

It thus appears that it is the pivotally connected bridge spring with 
its three clearance motions, that makes possible the free passage of 
nose guards in the movement of folding. Such a spring is old, very 
old. The patentées neither invented it nor discovered its function in 
folding eyeglasses. What the patentées did, and ail that they did, was 
to so locate the offset nose guards upon the lens frames and to so 
shape them that, in the normal movements of lens frames connected 
by a pivotai bridge spring, one nose guard would clear the other, and 
upon completion of the movements, the two would nest. The idea of 
doing this did not originate with the patentées. It was suggested by 
the demand of the trade for ofïset instead of straight nose guards on 
Oxford glasses. That demand the patentées immediately met. To 
make such a substitution permitting such a resuit required nothing 
more than a little patience and some skill. It meant that the mechanic 
should sélect from the great variety of nose guards of the art, two 
of an appropriate design, alter their shape, if necessary, and by ex- 
periment find for them a proper location on the lens frames, so that 
upon being folded, the projecting guards would pass one another. The 
triparti te movement of the pivotally connected bridge spring made the 
accomplishment of this task obvions, the mechanical performance of 
which did not call for the exercise of invention and involved noth- 
ing more than mechanical skill. If the conception of the patentées 
amounted to an advance in the art, it was such as would spontaneously 
occur to a skilled mechanic or operator in the ordinary progress of 
manufacture, and does not merit the reward of a patent monopoly, 
which under the policy of the law is awarded exclusively to those 
who make some substantial discovery or invention which adds to 
human knowledge and makes a step in advance in the usefui arts. 
Atlantic Works v. Brady, 107 U. S. 192, 199, 2 Sup. Ct. 225, 27 L. 
Ed. 438. We find no error in the decree of the District Court in ad- 
judging invalid, for want of invention, ail of the claims of the patent 
in suit. 

The decree below is affirmed. 
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LOCOMOBILE CO. OF AMERICA v. TARKIN. 

(Circuit Court of Appeals, Thirrt Circuit. .Tanuary 31, 1916. On Pétition for 
Iteargumcnt, April 14, 1016.) 

No, 20G0. 

Patents <s=:3"2S — Inventtok — Caiîtîuretetî. 

Tlie Parkin patents. No. îtllS.nOT, for a carlmretcr, ami 'No. 1,OS2,702, 
for an in!pro^■emeIlt tliereon, h(M void for lack of invention, in view of 
tlie prior art. 

Appeal from tlie District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver P>. Dickinson, Judge. 

Suit in equity by Joseph W. l'arkin against the Locomobile Company 
of America. Decree for complainant, and défendant appeals. Re- 
versed. 

P'or opinion below, see 226 Fed. 800. 

Fraley & Paul, of Philadelphia, Pa. (Emery, Booth, Janney, & Var- 
ney, Frederick L. Emery and Edward G. Curtis, ail of Boston, Mass., 
of counsel), for appel lant. 

Synnestvedt, Bradley, Lechner & Fowkes, of Philadelphia, Pa. (Paul 
Synnestvedt and Harvey L. Lechner, both of Pittsburgh, Pa., of coun- 
sel), for appellee. 

Before BUFFINGTON, McPIIERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Joseph W. Par- 
kin, the grantee of patent No. 968,597, dated August 20, 1910, for 
a carbureter, and of No. 1,082,762, issued to him December 30, 1913, 
also for a carbureter, filed a biU and charged the Locomobile Company 
of America with inf ringement thereof . On iînal hearing the court, in an 
opinion reported at 226 Fed. 800, held infringement was sustained. 
On entry of decree, the Locomobile Company took this appeal. 

The motive power of an automobile is an engine actuated by an 
explosive mixture of air and gasoline drawn into, compressed, and 
ignited in a cylinder. A carbureter régulâtes the proportions of air 
and gasoline constituting such mixture. Thèse proportions vary under 
changing operative conditions. In the carbureter is a mixing cham- 
ber, with both air and gasoline inlets. The gasoline enters the chamber 
through the small inlet nozzle, and is kept substantially at the level of 
the nozzle by a float valve. As the engine opérâtes, it causes a suction 
which draws air through the air inlet and past the gasoline nozzle. 
This passing air raises the gasoline from the nozzle into the mixing 
chamber in the same way a throat or nasal atomizer sprays liquid when 
its bulb is pressed. This mixture is rich in gasoline, and is suitable 

®=»For Dther cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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for starting an engine. But, when the engine is at high sustained speed 
and its parts heated, less gasoline is needed, for it has been found that, 
after the engine has been started with the gasoHne-rich mixture, high- 
er speed and less deposit of carbon resuit from an air-rich, gasoline- 
lean mixture. In other words, under sustained speed conditions it 
is désirable to reduce gasoline and increase air in the mixture. To 
provide this additional air, a carbureter has an auxiliary intake pro- 
vided with a spring-controlled, normally closed valve. As the engine 
gets under way, this valve opens under the increased suction caused 
by the rapidly reciprocating pistons, more air is drawn into the mix- 
ture, and its gasoline richness is reduced. As the engine speeds up, the 
air valve opens wider, owing to the valve-controUing springs being so 
proportioned and adjusted that the valve automatically niaintains a 
proper feeding capacity, due to the balance between engine suction and 
spring résistance. But not only does the speed of the engine call for 
change in the mixture, but varying atmospheric conditions as well — 
cold or damp weather requiring gasoline richness, while warm or dry 
weather calls for air richness. Thèse and varions other conditions, 
such as différent types of engine and their valves, create varying con- 
ditions which necessitate varying mixtures. 

Turning to the art prier to the patents in suit, we take the Packard 
carbureter, shown in the accompanying figure, to show how this aux- 
iliary air inlet apparatus was automatically regulated. In this figure 
lil is the valve and 21"- is its stem. Surrounding that stem is the light- 
tensioned exterior spring 2ô v/hich is seated at its lovver end on the 
collar ^6'**, which latter is adapted to slide on stem 21'^. 

The upper end of the spring nor- 
mally rests against stem cap 3'2, ^ t» 
and its fixed tension can be changed r^^^^i^^^ 
by the nut on the head of the stem. Gî^p 
The low-tensioned spring 25 is ini- JPSff.3. *fà i^=^*~'^'^ 
tially adjusted so as to properly con- "^'^ "^ 
trol the valve when the engine is 
started. When the machine is run- 
ning at its lower speed, this spring 
controls valve 21, and as speed is „„ 
gradually developed the increasing 
cylinder suction draws the valve 2,1 
down and puts more air in the mix- 
ture. The valve thus dropping and 
pulling down stem 21'^ through col- 
lar ^6'", causes light-tension spring 
25 to tighten, and as it tightens its 
tension tends to pull up the valve. 
It will thus be seen that the outer 
or light-tensioned spring 25 can be 
initially and pre-operatively shop- 
adjusted by the stem nut, when such 
pre-operative adjustment is desired, 
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and it will aiso be noted that during operative conditions, and when 
the engine is starting, idling, or running at lower speed, this light- 
tension spring, by the action of the engine, is automatically adjusted 
to such higher or lower tension as properly régulâtes the valve to pass 
the needed proportion of air. It vi'ill likewise bc observed that the 
device also contains means for operatively adjusting the tension of 
this spring. This is donc by inserting or withdrawing the wedge- 
shaped member ^,9", whose mechanical opération, it will be observed, 
is precisely tliat caused by the movement of the valve, viz., if pushed 
in it lessens the distance between cap 32 and collar 26'^, and tenses 
light-tension spring 25. It is the same thing that is donc by valve 2] , 
when it is drawn down by suction. It will thus be seen that the Pack- 
ard wedge serves during the original starting, idling, and low speed- 
ing of the engine to adjust and regulate the light-tension spring 25, 
and that during those times that spring, in connection with suction, 
controls and régulâtes the movement of valve 21. We hère call atten- 
tion to this fact, viz., the complète, independent, operative control of 
light-tension spring 25 by the thinner end of the Packard wedge, as 
one of spécial significance with relation to the opération of Parkin's 
device. 

Turning from this operative low speed period, when the light-ten- 
sion spring dominâtes the valve, we pass on to an operative condition 
when the engine's speed increases. Nested within the light-tension 
spring 25 and encircling stem 21'^, is the high-tension spring 31. This 
spring is normally under no pressure, and it only cornes under pres- 
sure when the high speed of the engine draws down valve 21 and 
stem cap 32, so that cap 32 engages the upper end of spring SI. It 
will thus be seen its function is to dominate valve 21 when the engine 
is running at high speed. When such dominating function cornes in- 
to play by the cap and spring top engaging, the tension of such high- 
tension spring may be still further increased by the use of the thicker 
end of the Packard wedge. When that end of the wedge is used under 
such high speed conditions, it is apparent that the wedge efïects a 
dual and conjoint adjustment of both light and heavy tension springs, 
instead of the single, independent, light-tension spring adjustment 
when the engine was running at low speed. But, even so, such in- 
crease of tension as the light spring is given must in the nature of 
things be of relatively small moment, since the like stem shortening 
to which both springs are subjected must necessarily impart more 
tension proportionately to the stronger than to the weaker spring. Be 
that as it may, it necessarily follows that, as the high-tension inner 
spring dominâtes the valve at high engine speed, and the low-tension 
spring's efïect is negligible, it would seem that a wedge action, which 
further increases such dominating power in the high-tension spring,. 
may for practical and operative purpose be regarded as efîecting an 
actual independent adjustment of the low-tension spring under low 
speed operative conditions, and a practically independent adjust- 
ment of the high-tension spring under high speed operative condi- 
tions. 
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In this State of the art, Parkin devised the spring adjustment shown 
în the accompanying figures : 



SP'.ixf.S. 




W'iien the machine is in use the outer or Hght-tension spring 28 and 
the inner or high-tension spring 26 of Parkin's device operate in pre- 
cisely the same way as the same two springs in the Packard device, to 
automatically control the air valve. The outer or Hght-tension spring 
dominâtes du ring low speed, and the inner or high-tension dominâtes 
liigh speed opération. Thus the spécification says : 

"During tbe ojieration of tlie englue, the greater the speed thereof, the 
grenter is tlie teiidency of the piston to create a vacuum in the eylinder la 
drawing in tlie explosive charge, aiul therefore, In order to préserve as nearly 
as possible tlie proper propoi'tioii of mixture of vaporized oil and air, the two 
springs 26' and 2<S' are provided, whicli niay be adjusted to vary the spring pres- 
sure acting upon the valve %0 to hold It against Its seat. That is to say, If it 
be desired to run the engine at a slow speed, the arm 39 vrill be adjusted to 
1 lie low part of the cam 30 to move the spring 36' out of engagement wlth the 
liead 23, and the arm 39 will be adjusted upon the cam 32 to a position in 
which it will cause the spring 28 to exert the proper amount of pressure upon 
tlie valve 20 to produce the proper explosive mixture for the desired speed of 
the engine. Wheu, however, it is desired to run the engine at high speed, the 
arm 29 is adjusted in respect to the cam 30 not only to bring the spring 26 into 
engagement with the liead ,ï.îa but also to bring it into engagement wlth the 
liead with sufflcient pressure which, iti conjunvtion with the pressure of the 
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spririff 28, will resist tlio teiulency to open tlie valve 20 sviffieiently to prevent 
the engine at lil.iili s])e('(l froiu drawing an excess auiount of air into the ex- 
plosive mixture throufili the valve opeiiliifj; l'i. It will tlius be seen tluit by tlie 
employiiient of the sprliiss 2(> and ,28, and tlieir coaetiug parts, a wide i-auire of 
adjnstment of the pressure against the valve 20 is obtained, and that the 
arni 2!) inay be adjusted u))on tlie ('am iiO to provide tbe reqnired pressure for 
the desired high sjieed, and the arm 31 is ad.histed in resjiect to the eam J2 to 
l)roduce the reqnired iiressure for the desired low speed." 

It will thus be seen that the only différence consists in Parkiii's ad- 
justment cam iiO, which adjusts low-tension spring £8, and arm ~9, 
which adjusts high-tension spring 26. Thèse arms do adjust the 
springs separately and independently, and such independent adjnstment 
is the only élément in combination which differentiates Parkin's device 
from Packard's. The case, therefore, narrows down to the question 
whether this différence constitutes invention. We are satisfied it does 
not. As we hâve already seen, when the engine is run at low speed 
Packard, by the use of the forward end of bis wedge, adjusted bis low 
tension spring independently by pushing the inclined plane of the 
spring so as to force the spring top against the stem ahead, and thus 
increase tension. In the same way, by withdrawing the wedge, he 
lowered tension. By use of similar mechanical means, to wit, the in- 
clined surface of a cam, Parkin lessened or increased the tension of 
bis low-tension spring, while his engine was running at low speed, as 
will be seen by the extract quoted above. It is manifest, therefore, 
that no invention was involved in the slight mechanical change incident 
to this change, or in installing a similar cam and arm to increase or 
lessen the tension of the high-tension spring. Whatever advantage 
accrued from the change, we are of opinion that it did not involve 
invention and the claims in issue, 1, 2, 3, 4, and 5, are invalid. Such 
being the case, it follows that patent No. 1,082,762 which was an 
im!)rovement based and dépendent on the first patent, and which siniply 
consisted in controlling the adjustment from the operator's seat, is 
ec|ually lacking in invention. 

The decree below is therefore reversed, and the cause will be re- 
manded, with instructions to dismiss the bill. 

On Pétition for Reargument. 

PER CURIAM. We bave carefully re-examined this case, and are 
satisfied the court thoroughly grasped the pertinent and controlling 
facts, and that the décision was right. We are further of opinion no 
différent conclusion would bave been reached, had the alleged newl}^ 
discovered évidence been before us. 

The pétition for reargument, as well as the pétition for leave to 
apply to the District Court for leave to take further testimony, are 
therefore denied. 
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AUTOMATIC EECORDING SAFE CO. v BURNS CO. 

(Circuit Court of Appeals. Second Circuit. February 15, 1916. Ou Eeliearing, 

Marcli 31, 1916.) 

No. 210. 

1. Patents <S=».32S — Validity and Infringement — Savings Bask. 

Tlie I"'islier patent, No. 793,779, for a portable savings banli, disclo.ses 
patentable uovelty aud invention, and is valid. Clainis 1, 5, 0, 7, and S 
also held infriuged, and claims 2, 3, and 4 not iiifringed. 

2. Patents cS=3l70 — Construction of Claims. 

A construction whicb would inalie two verbally différent claims in a 
patent identical is not to be foUowed, when there is notliing in the prior 
art whicli coustrains to any such construction. 

[p]d. Note.— For otlier cases, see Patents, Ceut. Dig. § 245; Dec. Dig. 
©=170.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in equity by the Automatic Recording Safe Company against 
the Burns Company. From the decree (224 Fed. 513), complainant 
appeals. Modified and affirmed. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York. Several patents were involved, 
but the only questions argued before us are concerned with the patent 
to Charles Fisher, No. 793,779, issued July 4, 1905, for a savings bank. 
The District Court found validity in al! the claims of this patent, and 
that claims 6, 7, and 8 were infringed. Complainant bas appealed from 
so much of the decree as holds that claims 1 to 5, inclusive, are not 
infringed. Défendant has not appealed. The opinion of Judge San- 
born will be found in 224 Fed. 513. 

Dyrenforth, Lee, Chritton & Wiles, of Chicago, III. (John H. Lee 
and P. C. Dyrenforth, both of Chicago, 111., and Hillary C. Messimer, 
of New York City, of counsel), for appellant. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The patents ail relate to what are 
known as portable savings banks. Such a bank consists of a case to 
hold the coins which are to be placed in it, and an outer case to be 
slipped over the coin container. The two cases are locked together 
and the coins slipped in through slits in the outer case. When the 
bank is f ull, the cases may be unlocked and the coins removed. Orig- 
inally the coin case was a single compartment, in which coins of 
various dénominations were mingled together. Thereafter the coin 
container was provided with a séries of tubes or compartments, so 
arranged that coins of one dénomination are separated from those of 
another dénomination. With banks thtis constructed the container had 
to be turned upside down in order to remove the coins from their 

Ê=:jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Di63s*'i & Indexes 
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several containers; the resuit was that they would frequently become 
commingled when discharged and had to be sorted before counting. 

This patent, 793,779, undertook to 
remedy that defect, so that, when 
the outer case was removed, the 
coins in the several compartments 
could be readily counted. The de- 
vices to accomplish this were held to 
involve patentable novelty, and we 
see no reason to dissent from that 
conclusion. The foUowing dravv- 
ing wiil sufficiently indicate the ar- 
rangement of the coin containers. 
When the outer case or cover is 
slipped over the coin case its in- 
terior combines with the flanges Al,. 
A2, AS, etc., to form separate com- 
partments for coins of différent de^ 
nominations. 
It is apparent that, when the outer cover is removed, the coins may 
be counted, and the separate piles be separately removed, either by 
drawing each pile ont, or by lifting it up. Defendant's device, or 
rather its coin-contaiiiing part, is shown below : 

Tlie five claims which complain- 
ant contends are infrînged as well 
as Nos. 6, 7, and 8, read as follows : 

"1. lu a portable savings bank, a core 
couiprising a plurallty of rigld vertical 
flaiifres spaced apart to form compart- 
mi^iits to receive coins, the distance be- 
tweeii the flanges of each compartment 
beiiig greater than the diameter of the 
coins to be received by such compart- 
ment, the ad.lacent flanges being unlted' 
at eorresponding ends by walls adaptcd 
to iiartially surrouiid the coins. 

"2. lu a portable savings bank, a core 
coinprlsing a base, a plurallty of rigid 
radially projecting flanges spaced apart to form conipartments to receive coins, 
the distance between the outer edges of the radial flanges at each side of eacli 
ronipartment being greater thau the diaiueter of the coins to be received by 
sneh compartment. 

••:?. In a portable savings bank, a core coniprising a horizontal base, a- 
l)lnr!ility of rigid vertical radially pro,iecting flanges spaced différent distances 
îUiîiJt to form compartments to receive coins of différent dénominations, the 
distance Ivetvveen the outer edges of the radial flanges at each side of each 
(omiiartment being greater than the diameter of the coins to be received by 
«ufli compartment, 

"4. In a portable savings bank, a core comprising a clrcular horizontal' 
base and a plurallty of rigid vertical radially projecting flanges spaced différ- 
ent distances apart ta form compartments to receive coins of différent dé- 
nominations, the inner edges of adjacent flanges being united by curved walls 
conforming to the périphéries of the coins, and the outer edges of adjacent; 
flanges being spaced apart a distance greater than the dlameters of the coins 
to be received by the compartment between such flanges. 
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"û. In a savings bank, the combination witli a base, of a plurality of rigid 
vertical flanges supported above the base and spaced apart to form com- 
partuients for the coins, the distance between the tlanges of each compartment 
being greater than the diameter of the coins to be received by such compart- 
ment, a cover coinprising a surroundlng side wall and top wall unlted thereto, 
said cover adapted to Inclose the base and the flanges thereon, and means 
for detachably securing said cover to the base." 

The patent being a meritorious one, infringement should not be 
avoided merely by modifying a Chinese copy by so curving the flanges 
which separate the piles of coins that the distance between their outer 
edges is less than the diameter of the coin — unless such limitation of 
the claim clearly appears. Such limitation does appear in claims 2, 
3, and 4, which expressly provide that the "distance between the outer 
edges of the radial flanges" shall be greater than the diameter of the 
coin. Ijut in claims 1 and 5 the limitation is difl:erent; there are a 
I)lura!ity of "radial vertical flanges," "spaced apart to form compart- 
ments to receive coins," concededly défendant has thèse. If the défini- 
tion of the élément stopped there the claim would cover coin récepta- 
cles in which the coins might enter but would not lie flat — standing 
on edge with part of the coin projecting beyond the flanges. But the 
patentée conteniplated having the coins lie flat; therefore he provided 
that "the distance between the flanges of each compartment should be 
greater than the diameter of the coins to be received by such com- 
partment." This qualification would cover a compartment in which 
so much was eut away that the stack of coins could be pulled out 
through the opening between the flanges, and also a compartment in 
which the eut away portion (or opening between the flanges) would 
not allow this to be done and therefore the stack of coins would hâve 
to be lifted up. 

[2] It seems to us entirely clear that claim 5 has no words which 
can be construed to restrict the distance between the outer edges of 
the flanges to less than the diameter of the coins. Certainly in com- 
mun speech the phrases "between the flanges" and "between the outer 
edges of the flanges" do not mean the same thing. And since the first 
phrase is used in some claims and the second phrase in other claims 
it would seem that the patentée appreciated the distinction. To give 
both phrases the same meaning would make two verbally différent 
claims identical, which is a construction not to be followed when there 
is nothing in the prior art which constrains to any such construction. 

Claim 1 concludes with the words "the adjacent flanges being united 
at corresponding ends by walls adapted to partially surround the coins." 
The rear ends of two adjacent flanges are "corresponding" ; so are 
their front ends. But this concluding phrase cannot possibly refer to 
the front ends, because, if they were united, the coins would be wholly, 
not partially, surrounded, and could not be removed at ail without 
dumping. 

We are satisfied that claims 1 and 5 are infringed, and to that ex- 
tent the decree of the District Court is modified, with costs to appel- 
lant. In ail other respects the decree is affirmed. 
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On Rehearing. 
PER CURIAM. The opinion makes perfectly clear what was and 
what was not decided by this court and a rehearing as to thèse ques- 
tions is denied. Regarding the other claims referred to in the pétition 
as to which the défendant bas not appeared, we see no reason why a 
l)ro forma judgment of reversai sbonld not be entered. 



E. E. JOHNSON CD. r. GRINNELL WASITIXG MACH. CD. 

(Circuit Court of Appeals, Seventli Circuit. Junuary 4, 1016. Rehearing 
Denied Mardi 29, 1010.) 

No. 2285. 

1. Patents <S=:3:i28-~VAi.iDTTY— Geaking fok Wasiiing SIaciiine. 

The Phillip.-* patent, No. 950,402, for a gearinK device espec-ially adapted 
to the opération liy power of wasliins niacliines and wringers, by uieans 
of vvhicii the wa.sliing parts of the wringer niay, wlien desired, be operat- 
«>d at tlie sanie tiuie by the t^ame power shaft, hcld void as merely an 
aggrogatiou of old éléments. 

2. Patents <S=320(1) — "Invention" — Cosibination or Old Eléments. 

It is not "invention" to combine old devices iuto a new machine or 
manufacture, without producing any new mode of opération. 

[l'jd. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. l>ig. 
<3=2li(l). 

For other définitions, see Words and Phrases, First aud Second Serle^:, 
Invention.] 

S. Patents ^=2G(1) — Invention — Comiîination or Aggreoation. 

To cou.stitute a patentable combination, it is essential that there should 
be some joint opération performed hy Its éléments producing a resuit due 
to thelr joint and co-operating action. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
©=2()(1).] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Ilhnois; J. Otis Humphrey, 

Juflge. _ . . .• 

Suit in equity by tlie Grinnell Washing Macliine Company against 
the E. E. Johnson Company. Decree for complainant, and défendant 
appeals. Reversed. 

The District Court found daims 5, 6, 7, and S of patent No. 0-j0,402, granted 
February 22, 1910, t(» W. F. Phillips l:or a gearing device especially adapted 
to the opération by poAver of washing machines and wringers to be valid and 
infringed hy appellant. lu the proceedings, claim was conceded to best 
set out the invention, and will be lierein taken as typical of the subject-matter 
of this suit. It reads as follows, viz. : 

"A gearing device of the class described comprising a siipiiort, a power shaft 
mounted on the support, means for imparting a contiiiuous rotary motion lo 
the power shaft, an upright shaft .'lô uiouiited in the support, a driviug device 
for the upriglit sliaft o])eratlvely coiuiected with the power shaft and cai)ai)le 
of imparting an alternating rotary motion to the uprlglit shaft, a horizontal 
shaft SO, a drii-ing mechanism for the said shaft Si) connected with the power 
sliaft and capable of imparting a rotary motion to the shaft HO, and a control- 
ling means applied to the driving device for tlie shaft 39, for reversing the 
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inovement thereof and also for operatively dlsconueeting the shaft 39 froiu the 
driving shaft." 

Figs, 1, 2, and 7 of the drawings are as follows, viz. ; 




Fi^.8 
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Fig. 1 shows a side élévation of the device mounted on a tub, Tig. 2 shows 
a top plain vlêw tliereof, and Fig. 7 shows a détail plan of the aetuatlng de- 
vice of the wringer. The body portion of the washing machine iO carrles a 
cover 11. A wriuger 12 Is placed on the body portion. The washer and 
vvrluger are not éléments of the patent. The greater part of the device of the 
patent is connected with and supported by the base 13, bolted to the body por- 
tion of the washing machine, on which base are the bearings J/; to receive the 
rotatably mounted power shaft 15. At its outer end shaft 15 carries a gear- 
wheel IS meshlng wlth small gear 11 on the shaft which carries the flywheel. 
TUe application of power froni the niotor 2'S through the pulley 22, belt 
21, and flywheel 20 wlU be readily understood. Monnted ou the base IS is a 
lotatable shaft 2.'i, supported in bearings 25, having rotatably mounted thereon 
])iTiions 2C> and 21 siiaeed apart and provided with ratchet clutch members 2S 
<iu their adjacent faces. Between pinious tù and 21 is a hub 89 slldiugly and 
uoiirotatably monnted on the shaft S4 and having an annular groove âO, and 
ou its outer fiices ratchet clutch members or teeth 31. deslgned to coact with 
tlie teeth on the beveled plnions 2C, and S7. The clutch member 2.9, by means 
<if its connection witli the lever 3Ji, can be manually uianipulated so as to re- 
Acrse the movement of tlie wriuger cyllnders by throwing the clutch cam first 
iiito rnoving contact ^^■ith the gear wheel 26 and then back to 21, or, when de- 
sii'ed, the operator can tlirow the clutch into an inoperative position by throw- 
ing the arm S.'/ into the eenter notch provided for coutroUing the opération of 
l!ie direction mecliani.sms. Even when the eani Is at its inoperative position. 
1he beveled plnions are in mesh wlth the beveled pinlon 15a which is at the 
iinier end of the power shaft 15 and furnishes power to the wringer device. 
'î'he device for inipai-tlng this power to the wringer shaft 39 — the sprocket 
\\!u'eis 3tt and 38 and the sprocket chain 37 — will be readily understocxl wlth- 
<i\it further description thereof. The power shaft 15 <'arries !i sniall gear wheel 
.'/(y for operating the washing machine. Thls part of the clalmed patented de- 
■»i(i^ is operated by one of the well-kuown methods whereby the stirrer shaft 
»>i- dolly is glven an oscilUiting motion by meaus. not hère lu question, ap- 
plied to the vertical shaft .'/-j on the suiiport. The support, or lid, carrylng 
the washing machine, is hiu,ged and may be lifted up so as to release it from 
«oiitact with the powei* shaft. In such case the wriuger will be operated, if 
(tesired alone. Without its being so out of mesh with the pinion on the pow- 
t'r shaft, there is no way of oiierating the wringer without at the same time 
oijerating the washing machine, though, by means of tlie cam clutch device, 
the wringer may be at rest when the washing machine is in action. The pow- 
er shaft is located above the longitudinal central portion of the base 13. The 
<-lothes eonstituting the wash may be removed by lil'tiug the lid carrying the 
wasinng device which rests thereon. Then tlie contents of the tub can be re- 
luoved manually aiul fed to the wringer. and back agaiu if desired. There is 
nu o^ierative connection between the clothes in the tub and the wringer. 

The défenses set up are Invalidity, because of an unpatentable conibinatiou, 
also want of novelty in view of tlie prier art, and nouinfringement. The pat- 
<'jit was twlce sustnined by the District Court for the Southern District of 
]C)wa and by tlie Eighth Circuit Court of Appeals in Newton Washing Mn- 
cUine Co. v. Grinnell Wa.«hlng Machine Co., 222 Fed. 512, 138 C. C. A. 112. 
The décision of the District Court in this présent cause was held to awalt the 
décision of the cause in the lOighth circuit. Thereafter the order sustaining 
tlie patent and decreeing infringement and accounting was entered. 

The errors assigned are: (1) That the court erred in holding valldity and 
ordeiing an accounting ; (2) that the court erred in not holding the ]iatent 
iiivalid, because (a) of aggregation, (b) of anticipation, and (c) of nonpatentu- 
l)le subject-niatter ; VA) that the court erred lu not so limltlng the seope of the 
patent as to differentiute it from appellant's device, and in not dismissing the 
bili for want of equity. 

Taylor E. Brown aiid Clarence E. Mehlhope, both of Chicago, 111., 
for appellaiit. 
Ralph Orwig, of Des Moines, lowa, for appellee. 
liefore KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 
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KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
The most important question presented is: Do the facts disclose a 
combination or a mère aggregation? It is conceded that the washing 
gear, the wringing gear, and the operating gear are ail old. Efforts of 
appellant's counsel to ascertain just what the combination claimed by 
appellee was, were not entirely satisfactory. Appellee's expert wit- 
ness was asked : 

"Is there any coaction whatever befrw'een the washing machine as such and 
the wringing machine as such, or any co-operation between thcm?" 

To which he replied : 

"I thiiili there is. You can use both at the sanie time. You can be wash- 
ing one batch of clothes whlle you are wringing eut another batch in the course 
of the same opération of doing a family tcashiny," 

In reply to the question, 

"What new resuit Is performed by this gearing described in the Thillips pat- 
ent and claimed in the claims in issue ï" 

— the same witness replied : 

"As nearly as I can recall the prior art, the Phillips patent was the first to 
disclose a power-driven dolly type of machine, iti which the user could use 
the machine for w^ashing clothes and wringing theni into one tub and out of 
another as occasion demanded, in the course of doing, say, a family washing." 

When asked by appellant's counsel, 

"Suppose you hâve one blanlvet to wash — you put it in the washing machine 
and wash it. Then that day or the next you wrlng it. Will you state in what 
way there is any co-operation between the action of thèse two machines, speak- 
ing, as I hâve been, of the Phillips machine?" 

— appellee's expert, after some colloquy, replied : 

"There is the struc-tural co-operation or coaction that I explalned befnrr-, 
Inasmuch as you hâve one coinmon support for them and a common power 
.shaft and a common niotor." 

When further asked as to whether there is not the same coaction 
between machines driven by a line shaft on the machine shop bench 
as there is between the washing machine and the wringer, the same 
expert again, after colloquy, replied: 

"Consldered purely as a drive shaft and the first élément of the train of 
gearing, yes ; but when you eome to conslder the action on the ultimate élé- 
ments of the gears, that would be very différent. In one case you hâve thi> 
final action on the clothlng. In the other case. If I recall your illustration 
forrectly, the final action is on the wood that is being put In shape." 

The same witness conceded that to drive one shaft from another 
shaft and to drive a reverse mechanism, so that a shaft may be driven 
in either direction or stop it, was old. When asked : 

"The sum and substance of your position with regard to the claims in Issue 
hère would then appear to be this — and please state yes or no — whether I hâve 
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correctly stated your position ; If one take a dolly wasliing macWne of the 
generally well-knowii type that has been on tlie niarlvot and was ou tlie market 
long prior to Phillips — If he placed on tlie tub of that washinç machine a wiins- 
er in any of the nsual ]>lat'es ivhere a wrinser is placed niost convenientl>-, 
If he takes any kind of familiar niechanlsm for operatlng that dolly, ail well 
knovvn prier to Phillips, if he provides ineans for drivinï his wTinger by power, 
with a reverse niechanlsm so the wrini^er inay be driveu in either direction, 
and couples the wrlnger drive niechanlsm, no niatter v>-hat kind it inay be, pro- 
vided it includes a rc'versc meehanisni. and the dolly drivins mechanisni, with 
a common drive sliaft, he wlU infringe the claims luvolved in thls suit?" 

— this witness replied: 

"I think your statonnent is a llttle bit hroad in some particulars. As far asit 
goes, it is probably correct ; but I would llke to add that one claim, for 
instance, the sixth, pro vides that yonr reversing geaiing must be of such a 
character that the controlling meehanisni will allow the wriuger rolls to be 
at rest in spite of the fact that tlie power sliaft is riinning. Fossibly yonr 
statenient is rallier l)road with référence to daim 7 for instance, becansc I 
do not think yon iiitUided the Uniitation of 'a liand lever for ad,iustlug sa.id 
controlling nieans' in your statenient. Then, too. you oniitted from yonr state- 
nient the liinitalion as to there heiiig 'a iiriiiie mover carried by the sniiport 
for im])artiiig a coiitiiiiions rotary niotidu to the power shaft' Purthennore, 
as I nnderstood your statenient. you rtid not inchule any limitations as to the 
two trains of geariiig le;iiling froiii the wringer rolls and the dolly shaft to 
The coiiunon drive shaft. being properly designed on the one Iiand to rotate 
the wringer rolls at a priidical speed, and on the other hand, being properly 
designed to swing tlie dolly shaft throngh the pvo])er angle and at a proper 
speed. It seeuis to me tJiat with the additions I hâve niade by way of my 
aiiswer, that the stat<>inent would be correct, but as it stood in your (luestioii, 
it is decidedly too broad." 

In his brief, page 15, appellee's counsel say: 

"He further realized that, in order to make his machine of the greatest 
,_)ossible value to the honsewife, lie must greatly reduce the time required for 
an ordinary faniily washing, by coiitriving a struclure that would both vvash 
and wrlng at the samo time, not, of course, ou the same garmeut, but upon 
difl'erent batches of the saine v(-ashing." 

At page 23 it is said: 

"Applying this well-settled rule to the instant case, It Is only necessary for 
the court to find that the Phillips washing machine accomplishes the old re- 
suit — i. e., rubbing and squeezing the clothes, in a more convenient, facile, and 
eeonomical manner than was capable by the use of any prior art device." 

Speaking of a so-called Shedlock device, on page 64 of the brief, the 
same counsel say: 

" * * * But he [Shedlock] never had any notion of providing a unltary 
gearing to do ail of the washing," etc. 

Again, at page 73 of the brief: 

"Clearly, then, the reason why this Shedlock device does not belong to the 
same class of inventions as the Pliillips device, and the reason why It cannot 
be seriously considered as being a complète anticipation of the Phillips device, 
Is that Shedlock never even eon.sidere(i the problem of providing a single unl- 
tary washing machine device that was capable of doing ail of the work inci- 
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aeiit to a washiug. He only contemplated doing the rubbing part of tlie wash- 
ing process and contented himself with a mechanism for that purpose." 

Again, at page 101 of their brief, appellee's counsel say: 

"Not a single prior art machine for doing tlie vvorlc of a family washing by 
Power bas remaiued on the market since the appearance of the Phillips ma- 
chine." 

The only référence to the point now under considération, contained 
in the said opinion of the Eighth Circuit Court of Appeals, reads as 
f ollows : 

"There is no new élément In the conibination. Therefore, in order to be 
patentable, the conibined action must jjroduce sonie new result, or an old 
resuit in a more efficient and econoniical maniier. The new resuit in this in- 
stance is the washing and wringing of clothes at the same time in a safe and 
convenient way. This does not mean that the garinent is washed and imnie- 
diately thereafter passed through the wriuger. It means that, while some 
garments are going through the wringer, other garments are being washed 
and that the two opérations go on simultaneously. The wringer is made sub- 
ject to perfeet control by a lever easily and safely manipulated by the opera- 
tor. The devlee possessos éléments of utility, novelty and invention. The 
washing uiacliine and wringer are, by the gearing device, made to aet .lointly, 
and a new and useful resuit is produced. The device is therefore patentable." 

Thus we hâve assigned as grounds for holding the device to be a 
valid conibination, first, the structural co-operation based upon the 
facts of a common support, a common power shaft, and a common 
motor ; and, second, a new resuit or an old resuit attained in a more 
efficient and economical manner, viz. : (a) Doing a family washing; 
(b) the wringer and washing device are made to act jointly — ^i. e., to 
operate at the same time, when desired. There is no pretense that 
the opération of the one affects that of the other. The operator raust 
stop the washing machine by lifting up the tub lid before the clothes 
of that washing can be inserted in the wringer. The tub mechanism 
does not feed to the wringer. Its ultimate mission is ended when the 
lid is lifted. The work of feeding the wringer is exactly the same as 
it would be, were the wringer located on some other support equally 
convenient, although driven by some independent source of power. 
The twd machines severally produce the identical resuit in the alleged 
combination which they produce when used independently. There is 
no relative motion of the two which contributes to or constitutes a new 
resuit. As before stated, the actuating mechanism is old and produces 
no new resuit. The fact that the two devices hâve the same support 
does not tend to show combination. The earth is the common support 
of ail supported things. That fact suggests no thought of relation. 
Nor do we think that doing the family washing can be claimed as an 
improved resuit. Else one might add to the device of the patent an old 
dry kiln, ironing board, and heated flat iron, and hâve a patented fam- 
ily laundry. The only advantage obtained is one of convenience. The 
two machines could both be operated on the same support by différent 
actuating means attached to the same tub, running at the same time, 
251 F.— 63 
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and requiring no more regulating and protecting features than those of 
the patent. We do not find one élément of coaction or co-operation 
between the washer and the wringer, or one patentable or improved 
resuit f rom their association on the tub. The action of the washwoman 
in taking the clothes f rom the tub and f eeding them to the wringer ré- 
sulta in nothing new. No unitary resuit is produced. 

In the so-called capstan case (Morris v. McMillin, 112 U. S. 244, 5 
Sup. Ct. 218, 28 L,. Ed. 702) it was held that no invention was in- 
volved in merely operating by steam what was theretofore operated by 
other agencies. So that there is no more invention in the patent in 
suit than there would be were each machine operated by hand. What 
constitutes a patentable combination has frequently been before the 
courts. Mr. Justice Curtis, in Forbush v. Cook, 2 Fisher, 669, Fed. 
Cas. No. 4,931 (1859) says: 

"To make a valid claim for a combination, It is not necessary that the sev- 
eral elementary parts of the combination should act simultaneously. If those 
elementary parts are so arrangea that the successive action of each eon- 
trlbutes to produce some one practieal resuit, which resuit, when attained, 
Is the product of the slmultaneous or successive action of ail the elementary 
parts, vlewed as one entire whole, a valid claim for thus combining those 
elementary parts may be made." 

In San Francisco Bridge Co. v. Keating, 68 Fed. 353, 15 C. C. A. 
476, the Circuit Court of Appeals for the Ninth Circuit approved an 
instruction which reads : 

"Invention is that which brlngs out of the realms of the mind something 
that never exlsted before. It may consist in the combination of old éléments, 
the invention being in the combination. To make it so, there must be a 
joint action or opération of the éléments — 1. e., the éléments must co-operate 
or act jointly to produce the resuit or object of the combination — or else 
the assembled éléments [constitute] a mère aggregatlon, and is not patentable. 
It is not necessary, however, that their action should be slmultaneous. They 
may be successive." 

[2] The Suprême Court, in Burt v. Evory, 133 U. S. 349, 10 Sup. 
Ct. 394, 33 L. Ed. 647, says it is not invention to combine old devices 
into a new machine or manufacture, without producing any new mode 
of opération. To the same effect are Florsheim v. Schilling, 137 U. 
S. 17, 11 Sup. Ct. 20, 34 L. Ed. 574, Morgan Envelope Co. v. Albany 
Paper Co. (C. C.) 40 Fed. 582, and Mahon v. MaGuire Mfg. Co. (C. 
C.) 51 Fed. 684. 

[3] The argument supporting a combination in the présent case 
is fully met by the Suprême Court in the so-called lead pencil case. 
Reckendorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719. The clament of 
convenience, hère so much asserted, was in that case given no con- 
sidération. The Circuit Court of Appeals for the Second Circuit, in 
American Chocolaté Machinery Co. v. Helm Stetter Co., 142 Fed. 
978, 980, 74 C. C. A. 240. held that: 

"The distinction between a combination and an aggregatlon lies In the prés- 
ence or absence of toutuality of action. To constitute a combination It is 
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essential that there should be some joint opération performed by its éléments, 
producing a resuit due to their joint and co-operating action." 

There has been some disposition shown by the courts to soften the 
rule laid down by Justice Matthews in Pickering v. McCullough, 104 
U. S. 310, 26 h. Ed. 749. It is now conceded that the opinion taken as 
a whole did not justify the construction at first placed upon it. Fairly 
read, its true meaning is vvell stated by Mr. Merwin, in his book en- 
titled "Patentability of Inventions," as follows: 

"It may be gathered from this case that In a patentable coniblnation there 
must be a new inter-reaction of some sort between the severul éléments. 
* * * It is not suflicient that one élément is ineft'ective without tlie others 
— that its function is useless except in combination wlth other fuuetioas — but 
the function of one must be modiiied in some way by the function of another, 
so that the function of one élément is not the saine in combination that it 
was in the place whence it was taken ; a peculiar function must be developed 
in the combination. This need not be true of every élément in the combina- 
tion, but it must be true of some one élément, or of several éléments, and the 
virtue of the combination must Inhere in this pecullarlty of fuJiction developed 
by it." 

The opinion was cited in Palmer v. Corning, 156 U. S. 343, 15 Sup. 
Ct. 381, 39 L. Ed. 445, and in many other cases. In Spear Stove & 
Heating Co_. v. Kelsey Heating Co., 158 Fed. 622, 85 C. C. A. 444 (C. 
C. A. 3d Cir.), it was held that, where the éléments relied on merely 
brought to the alleged combination their own several functions, the 
patent was not valid. The assembly of a damper in the middle fîue 
of a three-flue stove and a portable base plan did not involve inven- 
tion. Bussey v. Excelsior Mfg. Co., 110 U. S. 131, 4 Sup. Ct. 38, 28 
L. Ed. 95. Merely bringing of the devices into juxtaposition where 
each could work out its own resuit was held not to be invention. 
Hailes v. Van Wormer, 20 Wall. 353, 22 L. Ed. 241; Palmer v. 
Corning, supra. So, also, Heald v. Rice, 104 U. S. 737, 26 h- Ed. 
910; Hendy v. Iron Works, 127 U. S. 370, 8 Sup. Ct. 1275, 32 L. Ed. 
207; McCarty v. Lehigh Valley R. R. Co., 160 U. S. 110, 16 Sup. 
Ct. 240, 40 L. Ed. 358; Union Edge Setter Co. v. Keith, 139 U. S. 
530, 539, 11 Sup. Ct. 621, 35 L. Ed. 261. 

In Thatcher Heating Co. v. Burtis, 121 U. S. 286, 7 Sup. Ct. 1034, 
30 L. Ed. 942, it is said : 

"There is no spécifie quality of the resultl [of the association of the élé- 
ments] which cannot be deflnitely assigned to the independeut action of a 
single élément. There is, therefore, no ijatentable novelty in the aggregatlou 
of the several éléments, considered in itself." 

To the same effect are Fond du Lac County v. Mav, 137 U. S. 395, 
11 Sup. Ct. 98, 34 L. Ed. 714; Brinkerhofï v. Aloe, 146 U. S. 515, 13 
Sup. Ct. 221, 36 L. Ed. 1068; Double Pointed Tack Co. v. Two Rivers 
Mfg. Co., 109 U. S. 117, 3 Sup. Ct. 105, 27 E. Ed. 877; WVight v. 
Yuengling, 155 U. S. 47, 15 Sup. Ct. 1, 39 L. Ed. 64; Mosler Safe 
Co. V. Mosler, 127 U. S. 354, 8 Sup. Ct. 1148, 32 L. Ed. 182; Oiifice 
Specialty Mfg. Co. v. Fenton Metallic Mfg. Co., 174 U. S. 492, 498, 
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19 Sup. Ct. 641, 43 L. Ed. 1058; Warner Instrument Co. v. Stewart 
& Clark Mfg. Co., 185 Fed. 507, 107 C. C. A. 607; Alexander v. 
De Moulin Bros. & Co., 199 Fed. 145, 117 C. C. A. 627. This court 
has given this question careful considération in Raitroad Supply Co. 
V. Hart Steel Co., 222 Fed. 261, 138 C. C. A. 23, where the défense 
of aggregation was overruled. "Unless the combination accomplishes 
some new resuit, the mère multiplicity of éléments does not make it 
patentable. So long as each élément performs some old and well 
known function, the resuit is not a patentable combination, but an ag- 
gregation of éléments," says the court in Richards v. Chase Elevator 
Co., 158 U. S. 299, 15 Sup._ Ct. 831, 39 L. Ed. 991. 

The presumption of validity growing out of the grant is strongly 
relied upon by appellee to sustain the patent. In Palmer v. Corning, 
supra, the court says: 

"There is no doubt that In tliis as In ail similar cases the letters patent 
are prima facie évidence that the deviee was patentable. Still we are al- 
ways required, with this presumption in mind, to examine the question of in- 
vention vel non upon its merits in each particular case." 

In the présent case we hâve no hesitancy in holding that the pre- 
sumption of validity has been overcome. While we hâve great respect 
for the opinion of the Eighth Circuit Court of Appeals, the décision 
of that court herein does not convince us that the deviee of the pat- 
ent constitutes a valid combination. Had this phase of the case been 
as thoroughly presented to the District Court as it has been hère, we 
think the décision must hâve been otherwise. 

In view of our conclusion as to aggregation, we do not deem it neces- 
sary to consider the other questions raised in the record. 

The decree of the District Court is reversed, with the direction to 
dismiss the bill for want of equity. 
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EICE V. PALISADES KEALTY & AMtJSEJrENT CO. et al. 
(Circuit Court of Aiipeals, Tliird Circuit. April 4, 1916.) 

No. 2082. 

Pate>is ig=>.'î2S — Is\K.N'Tios — Amusement Veiiicle. 

The Rlce pateut, 'Xo. 822,302, for au amusement veliicle, cousisting of 
tlie okl car oC sucli rallways, runuing on an endless track, but made in 
tbe fonii (if au auto touring car, and carryiug on brackets auto wheel.s, 
wliich perforui iio fuuction, but are eugaged and rotated by a sliort raii, 
when ijassing tlie station, is void for lack of invention. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Tlios. G. Haight, Judge. 

Suit in equity by Robert F. Rice (Walter Ottel, as administrator, 
substituted) aga'inst the Palisades Realty & Amusement Company and 
another. Decree for défendants, and complainant appeais. AiilînTied. 

For opinion below, see 231 Fed. 763. 

Samuel E. Darby, of New York City, for appellant. 
Wakelee, Thornall & Wright and Edwin J. Prindle, ail of New 
York City, for appellees. 

Before IJUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Robert F. Rice 
filed a bill charging the Palisades Realty & Amusement Company with 
infringing patent No. 822,302, granted to him June 5, 1906, for an 
amusement vehicle. On final hearing that court, in an opinion report- 
ée! at 231 Fed. 763. directed the bill be dismissed. From a decree so 
adjudging, this appeal was taken. 

The devices of both ]3arties and the gênerai art are set forth at 
length in the foregoing opinion, référence to which saves présent re- 
statement. Full argtmient of the case in this court and due examina- 
tion of the proofs satisfy us the court below committed no errer in dis- 
missing this bill. In the final analysis the case narrows to the question 
of whether it involved invention to put a pair of idler wheels on an 
automobile frame mounted on a wheeled truck of an amusement rail- 
road car. The invention is embodied in claim 1, which reads : 

"In an aniusenient vehicle, the combination. with a car mounted upon a 
wlieeled truck, of an extra set of idler wlieels carried by the car, and means 
for engaging said idler wheels at certain tinies to insure their rotation." 

In other words, Rice took the wheel truck in common use on amuse- 
ment railways, and on the passenger body of it, which in this case was 
an imitation of an auto touring car, attached four side brackets, on 
which he placed four automobile wheels. Thèse wheels were idlers, 
and performed no function in supporting the car. In fact, they did 
not revolve until the truck reached the station where passengers got 
on and ofï. At such station were placed spring-supported tread rails 
wdiich engaged the idler auto wheels and caused them to revolve as 

©z:^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the truck reached and lef t the station. Amusement raîlways were old, 
trucks to support bodies for carrying passengers were old, and the 
case narrows down to the question whether it involved invention to 
use idler wheels on an automobile frame on an amusement railway. 

To us it is clear it did not. The wheels hâve no mechanical rela- 
tion to the car or its opération. They are simply attached to four 
brackets fastened on the side of the vehicle. The use of illusory mov- 
ing idler wheels was known bef ore, and while tlie putting of such idlers 
on an auto amusement frame was a bright, élever idea and a happy 
thought, it did not rise to the level of inventive originality. To give a 
monopoly for 17 years to every one who lit on a bright and élever 
novelty would be to throttle, instead of encourage, genuine inventive 
originality. 

The decree below is affirmed, on the ground that Rice's patent was 
invalid. 



GBNNERT t. BURKB & JAMIES, Inc. 
(District Court, S. D. New York. Aprll 17, 1916.) 

Patents <S=292 — Suits fob Infringement — Discovert. 

In a suit for the infringement of a patent, where plalntlff has polnted 
out the parta of defendant's machine whlch he clalms to be an Infringe- 
ment, he cannot be compelleU to point out the éléments in hls own claim 
whlch he charges are infrlnged, at least not without a showing by de- 
fendant that he was in honest doubt as to plaintiff's meanlng. 

|Ed. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec. DIg. 
<S=292.] 

In Equity. Suit by Gustav C. Gennert against Burke & James, In- 
corporated. On motion by the défendant to compel the plaintiff to 
answer certain interrogatories, which would require plaintiff to state 
what éléments in the defendant's machine he asserts correspond with 
the several éléments in the claim sued on. Motion denied. 

Goepel & Goepel, of New York City, for plaintiff. 
Clifford E. Dunn, of New York City, for défendant. 

LEARNED HAND, District Judge. This is a new question, raised 
by the eiïort to establish a practice for the trial of patents in open 
court which shall sufficiently advise each side of the position of the 
other. The plaintiff has already pointed out to the défendant what 
parts of the defendant's machine inf ringe ; but he has not pointed out 
what part corresponds to each élément of each claim, and he now 
urges in excuse that to do so may be fatal to his success, for, he says, 
the judge might give him relief and yet upon an interprétation of 
the claims différent f rom that on which he will go to trial. 

Strictly speaking, the motion is wrong in any event, for it does 
not ask the plaintiiï to disclose any évidence in the case, but his own 
interprétation of the facts. It would more properly, therefore, arise 
on a motion for a bill of particulars, in which the party is asked to 
make more definite his position ; but I do not wish to dispose of the 

4=»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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motion iipon so narrow a ground. The substantive question is whether 
the plaintiiï should be compelled so narrowly to disclose what his 
position will be. 

Theoretically, perhaps, there is no good reason why a party 
should not be compelled to disclose the rationale of his position in the 
utmost détail, or at least of the alternative positions which he means to 
take before the court. Practically such a requirement would involve 
more friction and annoyance than it would be worth in the usual case. 
After a plaintiff has told what part of the machine he claims to be 
an infringement, there ought to be usually no difficulty in understand- 
ing what he means, without pointing out in what particular part each 
élément is embodied. There may be cases in which the difficulties are 
so great of knowing the plaintiff's position that such relief would be 
proper, but that could only be in a case where the défendant showed 
satisfactorily that he was in honest doubt as to what the plaintiff could 
mean. No such showing is made in this case. 

Motion denied. 



CBAWFORD V. NEW SOTJTH FARM & HOME OO. 
(District Court, S. D. Florida. October 7, 1915.) 

1. Inteenal Revenue <S=5l9(l) — Stamp Tax — Judicial Sales. 

TJnder Revenue Act Oct. 22, 1914, c. 331, § 22, Schedule A, 38 Stat. 762, 
imposing a stamp tax on ail conveyances, deeds, instruments, or writings 
whereby lands are conveyed, revenue stamps o£ the proper amount must 
be attached to a deed executed by a master in chancery or other court 
ofBcer einpowered by a fédéral court to make a sale of land and exécute 
a conveyance, as a master appolnted for such purpose perf orms no judicial 
function, and the tax is not imposed on a proceeding by the court but on 
the Utigants. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 39, 40 ; 
Dec. Dig. ®=»19(1).] 

2. COSTS <S=>193 DiSBUBSEMEKTS STAMP TAX. 

The cost of internai revenue stamps attached to a deed executed by a 
master in chancery empowered to make a sale of land and exécute a con- 
veyance will be taxed as a part of the costs of the case. 

[Ed. Note. — For other cases, see Costs, Cent Dig. | 656 ; Dec. Dig. ®=> 
193.] 

In Equity. Suit by William Crawford, as trustée, against the New 
South Farm & Home Company. On master's request for instructions. 
Master instructed in accordance with the opinion. 

Rushmore, Bisbee & Stern, of New York City, and Bisbee & Bedell, 
of Jacksonville, Fia., for complainant. 

H. L,. Anderson, of Jacksonville, Fia., for défendant. 

CALL, District Judge. This matter cornes before me upon the 
report of the spécial master heretofore appointed herein, asking for 
instructions as to whether: (1) Documentary revenue stamps should 
be attached to the master's deed made pursuant to decree of this court ; 
and (2) if such stamps should be attached, then what amount? 

4î=5»For other cases see same topic ft KEY-NUMBER In aU Key-Numbered Dlgesta & Indexe» 
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[1] Schedule A of the Revenue Act of 1914 (Act Oct. 22, 1914, c. 
331, § 22, 38 Stat. 762) contains the following: 

"Conveyancc. Deed, instrument, or wrltiofr, wherpby any lands, tenements, 
or other realty sold shall be granted, assigued, transie rred, or otherwise con- 
veyed to, or vested in, the purcliaser or purdiasers, * * * when the con- 
sidération or value of the Interest or property conveyed, exclusive of the value 
of any lien or incumbrance thereon, exceeds $100.00 aud does not exceed 
$500.00, 50 cents ; and for each additional ifSOO.OO or fractlonal part thereof iii 
excess of $500.00, 50 cents," etc. 

This language i.s amply broad enough to cover master's deeds, or in 
fact any deed to land made pursuant to an order of court by an offi- 
cer duly authorized, unles.s there is some reason inhérent in the office 
of a spécial master in chancery or other court officer empowered to 
make the sale and sign the conveyance, which prevents the opération 
of the act. 

I hâve been referred to the case of Stirneman v. Smith, 100 Fed. 
602, 40 C. C. A. 581, as shedding some light on this subject. In that 
case (the certificate of a notary public as to dépositions) the court does 
use language comparing a notary public performing such duties to a 
"référée," "examiner," or "master in chancery," "whose functions are 
clearly judicial." 

I bave also been referred to Farmers' Loan & Trust Co. v. Council 
Bluffs Gas & Electric Light Co. (C. C.) 90 Fed. 806, where the very 
point now before me was adjudicated. 

The language of the act of 1914, in so far as the question now be- 
ing considered, is identical with the act before the court in the last- 
mentioned case. And the court there held that such deed required the 
proper stamps to be affixed. 

As I read the varions cases deciding questions relating to the tax- 
ing acts passed by the Congress, the test seems to be whether the act 
involves the performance of a judicial duty, such as the certificate of 
the notary to the dépositions, etc., or is a mère ministerial act. Now 
it does not appear that a spécial master appointed to make a sale of 
property and exécute a conveyance to same is performing any judicial 
function under order of the court. But, it is said, it is the court 
making the sale and conveying the property through its master. 
Would Congress hâve a right to tax a proceeding by this court? Is 
this such taxation, or is it not a taxation on the litigants? The title 
sold and conveyed is the title of the défendant, in the action, not the 
title held by the court or its officer. By the master's deed only the title 
possessed by the défendant is conveyed. Instead of the défendant ac- 
tually making the deed (in which case stamps would clearly hâve to 
be affixed), his title is conveyed through the master to the purchaser 
at tlie foreclosure sale. On principle I cannot see that this should 
make the stamps requirement of the act inapplicable to master's deeds. 

[2] The amount of such stamps is 50 cents for the first $500, and 
50 cents for each additional $500 of the considération, and aci be 
readily arrived at by a computation. The co.st of said stamps wil\ be 
taxed as a part of the costs of this case. 

Référence was made in argument to a décision on this question by 
the State court. I présume the ground of décision in that case was 
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that it was in effect taxing the proceedings of the state court, and to 
Ihat extent an invasion of the state sovereignty. That question can- 
not arise as to the proceedings of this court. 

The master will attach the proper amount of stamps to the deed in 
question, and include sucli amount in his report to the court. 



In re PRTCK. 
Ex parte AVYOJIIKG APARTMEXT CO. 

(Dlf^trlet Court, S. D. Kew York. April 4, 1916.) 

Baxkruptcy <g=3l4 — .TuRisDicTiox OF Proceedixcs — "Place of Business." 

A tr;n-eliiiK siilesman. wliose only compensation was eoiuiiilssions on 
sales, has no "place of business,'' so as to fîive jurisdiction of bis pétition 
for voliuitary bankrupts to tbe District Court of a disfritt in whicli he 
(lid not réside, but to whieli lie returned from his trips, and wliere he 
spent alniost half his time. 

[r;d. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 20 ; Dec. Dlg. 
<S=>14. 

For other définitions, see Words and Phrases, First and Second Séries, 
Place of Business.! 

In Bankruptcy. In the matter of Joseph J. Price, bankrupt. On 
motion of the Wyoming Apartment Company to dismiss the volun- 
tary pétition in bankruptcy for lack of jurisdiction. Motion granted. 

In tlils case the bankrupt Is a traveling salesman for one Glass, of Wliito 
Street, In the city of New York, llis only compensation conslsts of com- 
mission on sales, wbicli average about SlOO a year. The terrltory in vvhich 
he does business is tliroughout the Unltei] States. Ile is concededly a rési- 
dent of New Jersey. Kls only business conslsts of being a salesman, and he 
spends more than half his time upon tho road. Altliough not stated in the 
papers, it was stated at the bar, and not disputed, that hc spends about one 
month in New York and six weeks on the road, thus alternating during the 
year. ïhe question is whether his voluntary ijetition Is within the jurisdic- 
tion of this court, ujion the ground that bis principal place of business is in the 
Southern district of New York. 

Alison M. Lederer, of New York City, for petitioner. 
Otto Grecnberger, of New York City, for bankrupt. 
Edward W. Drucker, of New York City, for a creditor. 

LEARNED HAND, District Judge (after stating the facts as 
above). If the bankrupt has any place of business whatever, there 
can be no doubt that New York is the principal one. Hère he returns, 
and hère he spends most of his time. I am disposed to interpret the 
phrase "place of business" in accordance with In re Lipphart (D. C.) 
201 Fed. 103, a décision rendered in this district. Remington in his 
second édition, § 35 (volume 1, page 63), criticizes this décision, and 
his is a high authority, yet it seems to me somewhat to force the nat- 
ural use of language to say that "a clerk, even, is a business man," 
though it is true that he "has a place where he does his business," 
which may be quite another matter. 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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I should hardly think that any one except possibly the clerk or sales- 
man himself would be likely to speak of him as "a business man." The 
phrase can certainly not indu de every place where a man earns his 
living, unless we are prepared to violate the natural use of language in 
the interests of consistency. A journeyman phimber, a textile opera- 
tor, a janitor, or a bookkeeper has a fixed place where he earns his 
living and does such business as he has, yet I think we should feel it 
an inapt expression to say that he had a "place of business," as those 
words are commonly used. Moreover, as Judge Mayer points out in 
Re Lipphart, supra, the phrase was not improbably used with design 
for convenience in administration. The probable résidence of creditors 
is one considération ; the situs of property is another. Neither prop- 
erty nor creditors are much to be expected where a man works for 
another upon a salary or a commission. 

The case is certainly not free from doubt, and upon doubtful ques- 
tions it is generally our custom in this district to follow former déci- 
sions for uniformity's sake until the matter can be authoritatively 
settled in the Circuit Court of Appeals. 

The motion will therefore be granted, and the proceedings dismiss- 
ed for lack of jurisdiction; no costs. 



THE LEONARD F. KICIIARDS. 
(District Court, E. D. New York. Mardi 14, 1916.) 

Maritime Liens ®=>,37 — Peioritt — Forty-Day Harbob Rule. 

The 40-day rule regulatiiig priority of liens ou tugs and other vessels 
enjraged in liarbor navigation, even tbough extended backward In 40-day 
periods, will not be applied to glve priority between elaims ail of whioh 
are so old that the rnle of reasonable diligence and lâches contrôla. 

fEd. Note. — For other cases, see Maritime Liens, Cent. Dlg. §§ 58-70; 
Dec. Dig. <S=5S7.] 

In Admiralty. Suit by Edgar F. Luckenbach and others against the 
steam tug Léonard F. Richards. Decree for libelants. 

Carter & Carter, of New York City, for libelant Luckenbach. 

Alexander & Ash, of New York Citv, for libelant Schuvler & Cad- 
dell. 

Foley & Martin, of New York City, for libelants Guinan, Shewan, 
and Sullivan. 

CHATFIELD, District Judge. This case must be considered with 
regard to the express language of the rule adopted Mardi 27, 1915, 
in this district: 

"Proper respect for the o])iniou of the Circuit Court of Appeals, in the case 
of Smith et al. v. Samuel Little et al., 221 Fed. ;iOS. l'AT C. C. A. im, dec-ided 
February 9, 1915, requlres adoption or promulgation and application of the 
'40-day rule' in this district. 

"Harniony of rule wltli the Southern district of New Yorli is tlius secured 
and is of course désirable. As no opposition is niade the motion miglit be 
granted without turther statemeiit, but a formai récognition of the 40-da\- 

Ê=>For other cases aee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Inde.tea 
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rule \vill avoid further argument and is hereby made as a basis for future 
procédure In this district. March 27, 1915." 

Upon the direct statement of the Court of Appeals that such a rule 
should be adopted, the court acted accordingly. The Samuel Little, 
221 Fed. 308, 137 C. C. A. 136. Whether that rule is to be held ap- 
plicable to the facts, whether the rule approved of also in the case of 
The Samuel Little, supra (that as a matter of principle the time should 
be divided backward from the date of process, into 40-day periods), 
whether the season or voyage rule should be invoked, or whether the 
other claims are so old that the rule of reasonable diligence and lâches 
controls, the libelant Sullivan should recover in full, as his claim is 
the only one within the first and second 40-day period, within the 
time of a voyage, or even of a season. 

The other claims go back from 19 to 26 months. To hold that the 
least stale of four claims so stale that they hâve net been sued upon 
for 19 months, and then hâve been brought into court only because of 
the action of another claimant who is diligent, should be allowed to 
apply a rule which governs only claims less than 40 days old, or to do 
more than to share equally in whatever has not been lost by their delay, 
would seem contrary to principle as well as practice. 

The claim of Sullivan is allowed in full, and the other claims should 
be prorated. 



AMERICAN STEEL FOUNDRIES v. CHICAGO, R. I. & P. RY. CO. 

In re HIDDETv et al. 

(District Court, S. D. New York. November 24, iai5.) 

Rbceivebs ©=206 — ^Ancillaby Receivee — Oeder Appointing — Injunction. 

An order appointing an ancillary receiver, whicli contained the usual 
clause restralning tlie défendant and otiier persons frora interfering with, 
attaching, ievying on, or in any manner disturbing the claims, choses in 
action, and causes of action of the défendant, or from talcing possession 
of, or in any way assuming control of, said claims, choses in action, or 
causes of action, does not prevent the prosecution of a suit theretofore 
instituted by stockholders of the défendant corporation agalnst it aud 
others. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 410; Dec. Diir. 
<&=206.] 

In Equity. Suit by the American Steel Foundries against the Chi- 
cago, Rock Island & Pacific Railway Company. On pétition of Fran- 
ces E. Hidden and another for a modification of the order previously 
entered appointing an ancillary receiver. Pétition denied. 

On April 20, 1915, the District Court of the United States for the Northern 
District of Illinois, Eastern Division, made its order appointing receivers of 
défendant Company, and on April 24, 1915, made another order appointius 
one of the receivers as sole receiver of certain claims and choses in action. 
Thereafter an application in ancillary proceedings was made to the District 
Court for the Southern District of New York, and this court, on September 
18, 1915, made the usual ancillary order. In that order was the usual injunc- 
tion clause enjoining the railway company, its offlcers, etc., "and ail other 
persons whomsoever, * • • from interfering with, attaching, levying upon, 

®=5For other cases see same topic & KEY-NUMBBR tn ail Key-Numbered DlgeBte & Index»» 
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or iii aiiy mamier whatsoever disturbing tlie daims-, clioscs In action, and 
causes of action of the said défendant railwaj- compauy, * * * or any of 
the property and preinises of the défendant railway conipany, * * * or 
from talîing possession of, or in any way assuming a control of, or from inter- 
fering witli, tlie said claims, clioses in action, causes of action, or any other 
Ijroperty or preniiscs, or any part tliereof.'" 

Tlie pétition of Frances E. Hiddeu an<l Sadie E. Tliddeu sets fortli that eacti 
of said persons is tlie liolder of certain sluires of stock of défendant comiiany, 
and that in Xoveuiher and December, 1914, actions were couimenced by said 
ïîiddens, respectively, against dt'fendant and others : and petitioners ask tbat 
the order appointing the ancillary receiver Ix; nioditied, by strikiug ont from 
the saine so mnch as puiiiorts to coûter u]ion the ancillary receiver exclusive 
autliority to prosecute certain claims, and by striking ont so inuch of the or- 
der as pnrports to enjoin ail persons except the railvi-ay couipany, Its ofiicers, 
etc., and by strikiug ont so mnch as enjoins petitioners. 

Roger Foster, of New York City, for the motion. 
Spooner & Cotton and Lewis L. Delafield, ail of New York City, 
opposed. 

MAYER, District Judge (after stating the facts as above). The ap- 
plication is to modify an order appointing an ancillary receiver of the 
Chicago, Rock Island & Pacific Railway Company. The order was 
made by another judge, but this application bas been referred by him 
to me. 

The order is not to be construed as preventing the prosecution of 
the Hidden actions in the New York Suprême Court and the obtain- 
ing of such relief therein as may be lawful and proper, and I need not 
now speculate as to the effect of possible judgments on property in 
the possession of a receiver appointed by this court. The original 
order herein made was properly made, and I see no cause for or need 
of modification. 

Motion denied, and settle order on one dav's notice. 



WILUS V. O'CONNELTi. 
(District Court, S. D. Alabama, S. D., at Mobile. April 24, 1916.) 

No. 22. 

1. iNJtTNCTION <©=>98(2) — SUB.TECT8 OF PROTECTION— INJUNCTION AOAINST Ll- 

BEI.. 

lOqulty will not restrain by injunction the publication in the public 
press of a libel, even though its efCect will be to injure complainant in 
réputation, property, or business. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 170 ; Dec. Dig. 
<S=>98(2).] 

2. Injunction «©=3118(4) — Subjects of Protection— In.iunction Against Li- 

bel. 

Allégations in a bill that libelons charges made by défendant in his 
newspaper against customers of complainant who hâve signed testimonials 
to tlie merit of the article he solls will prevent other customers from giv- 
ing like testimonials, and thus injure complainaut's business, and that a 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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judgment against défendant could not be collected, do not warrant the 
granting of an Injunotion by a court of eqiiity. 

[Kd. Note.— For other cases, see Injmiction, Cent. Dlg. §§ 236-238; Dec. 
Dig. <©=ollS{4).] 

3. Jury iS=532(l). 21(1) — Libel and Slander <S=68— Form of Kemedt— Rigut 

To .IiiRY Trial. 

T'nder the Constitution of the United States the only remedy of one iii- 
jured by a lilielous publication is l>y criminal prosecution or an action 
at law, in wlilch the défendant is en'tltled to a trial by jury. 

[Ed. Xote.~For other cases, see .Turv. Cent. IMi;. §§ 27, 2,s, .'il. 82, 99, 
101, lO:'., 134, 136, 137, 141; Dec. Dig. ©==>12(1), 21(1); Li1)el and Slander, 
Cent. Dig. §§ 169, 170; Dec. Dig. ©=>6S.] 

4. Equity <®=346—Jt;risdiction— Adéquate Hemehy at Law — ''Irréparable 

Ikjuby." 

Tiie mère fact that a défendant cannot be compelled to pay a .iudgnient 
at law cannot niake the plaintilï's remedy there inadéquate, or hls injury 
irrei)arable, in such seuse as to give a fed(>ral court «f equity .lurisdiction. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 151, 152, 157, 159- 
163; Dec. Dig. <S==>46. 

For other définitions, see Words and Phrases, First and Second Séries, 
Irréparable Injury.] 

5. Libel and Slander <S=>48(1) — Privili:(;e— Comme.\ts on Proprietary Medi- 

CINES. 

It is within the rights of Ihe indilisher of a newspaper to question the 
etticaey of a proprietary medicine offered to tlie publie, and to advise the 
public against It, within the limits of the law, which prescribes penalties, 
civil and criminal, for libelous publications. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 144, 
147; Dec. Dig. ®=>4S(l).l 

In Equity. Suit by G. F. Willis against John C. O'Connell. On mo- 
tion for preliminary injunction, and on motion by défendant to dismiss. 
Injunction denied, and bill dismissed. 

Armbrecht, McMillan & Caffey, of Mobile, Ala., for plaintiff. 
Gaillard & Mahorner and Bestor & Young, ail of Mobile, Ala., 
for défendant. 

HENRY D. CLAYTON, District Judge. This bill is brought by 
Willis, a citizen of Georgia, against O'Connell, a citizen of Alabama, 
for injunction to restrain him from publishing in his newspaper com- 
ments and criticisms reflecting upon the plaintiff, upon a proprietary 
medicine and the business of plaintiff in selling the same, upon the 
testimonials commending the efficacy of the medicine, and upon the 
authors of such testimonials. 

The plaintiff bas the exclusive distributing agency in Alabama and 
five other Southern states of the Coopcr Medicine Company, an Ohio 
corporation, engaged in the manufacture of a proprietary medicine 
known as and sold under the name of "Tan-lac." The medicine is 
shipped to the plaintiff at a certain fixed price and then resold by him 
at an enhanced price. 

Under the agency contract, the plaintiff bas a pecuniary interest in 
the prospective increased sales of the commodity in his allotted terri- 
tory, and he avers that : 

C=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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"Anything whlch will Injure the réputation of Tan-lac, or which will ad- 
versely affect the sale thereof in said six states, or to destroy or injure or 
impair the popularity of Tan-lac, will seriously affect the profits and revenues 
of the plalntlfC." 

Further, the plaîntiff allèges that Tan-lac has enjoyed a large sale 
in said six states, and has been held in high esteem by the users of 
proprietary medicines therein, and has been indorsed by those who 
hâve bought and used the sanie and received benefits therefrom. 

It is also stated that the plaintiff, under his contract with the medi- 
cine Company, has charge of and pays the costs of advertisements of 
said remedy; that by the use of newspaper advertising and the printing 
of the testimonials of prominent citizens in such states, who hâve used 
the remedy and received its bénéficiai efïects, the plaintiff has built up 
a large and lucrative business in the sale of Tan-lac ; that the compound 
lias enjoyed the good will and esteem of a large part of the population 
of said states, so niuch so that the sale of the same in thèse states has 
aggregated 500,000 bottles during the past 12 months; and that the 
gross revenue from such sales during that time was more than 
$350,000; further, that the plaintiff has established an agency for 
the sale of the remedy in the city of Mobile, and has appointed an 
agent there ; that plaintiff has recently begun advertising the article in 
the daily newspapers published at Mobile; that, as part of said adver- 
tisement, he has published indorsements and testimonials from a num- 
ber of prominent people touching the curative properties of the rem- 
edy, and that he has done this for the purpose of increasing the popu- 
larity and sales of Tan-lac in the Mobile community, but that he has 
not published any advertisement in the Mobile Tribune (a newspaper 
published once a week), of which the défendant is editor and publisher. 

Again, plaintiff allèges that the medicine company has complied with 
the fédéral and state laws regarding the manufacture, distribution, and 
sale of proprietary medicines; that, notwithstanding plaintiff has pro- 
ceeded with his business in a lawful manner for the purpose of in- 
creasing the sale and popularity of the remedy, "the défendant has 
willfully, maliciously, and with the intent and purpose of injuring the 
réputation of Tan-lac, destroying its popularity, preventing the increas- 
ed sale thereof, and for the purpose of decreasing and hampering the 
sale of said remedy, thereby injuring plaintiff in the profits to be de- 
rived by him from the sale of such remedy, published in said Mobile 
Tribune certain libelous, defamatory, and scurrilous articles regarding 
Tan-lac and those who hâve given testimonials of its curative powers, 
and that the purpose and intent of the publication of such articles was 
to hold the said Tan-lac and the plaintiff, and those who hâve indorsed 
Tan-lac and testified to its bénéficiai effects, up to ridicule and con- 
tempt and public scorn and dérision, for the sole purpose of injuring 
the sale of said medicine ; and that if such publications be continued it 
would make it difficult, if not impossible, to secure further testimonials, 
to the great in jury of the property and rights of the plaintiff" ; that in 
said articles so published by the défendant in the Mobile Tribune, 
among other things, it is said : 
'Tan-lac is a skyrocket in the pyrotechnies of falvery." 
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Also: 

"Tan-lae is anotlier Increasingly popular alcoliolic nostruni that presumably 
fiUs a much felt want — want, not need — in those parts of the country where 
Démon Eum has been driven into the tall timbers." 

And in another article : 

"The médical faker is a eontemptible Pharisee with an ungodly gospel. He 
is a poisonous viper, ambuscaded in the grass, and he should be utterly exter- 
minated." 

And then the plaintifif avers : 

"ïhat the stateiDent above quoted vvas iutended to apply to plalntiff, and that 
the object and purpose of said statement was not only to injure plaintift" in 
liis Personal réputation, but also to adversely alïect, if not to injure and de- 
stroy, the sale of Tan-lac in this comnuinity." 

From one of the several pubHshed articles, which are made exhibits 
to the bill, the f ollowing is taken : 

"As was shown In the excerpts from the Journal of the American Médical 
Association exposing 'Tan-lac' 'which were published in the Tribune last week, 
the happy hunting grounds of L. T. Cooper and hls kindred are in the prohibi- 
tion States of the South where the patent medicine with the 'kick,' being easUy 
procured, has taken the place of the straight 'red-eye' among a lot of tho 
former topers. One of those 'reeommendations' contained in the florid 'Tan- 
lac' advertisements published this week, was from , touted as a former 

mayor of . The published testimonial from Mr. contained this 

paragraph : 'Since my second dose I hâve sulfered none of those troubles to 
which I refer, and I really belleve I am going to get perfectly well and strong 
again. Won't that be wonderful at my âge? Well, certain it is that Tan-lac 
is a wonderful medicine, and you know that I am not given to puffing mère 
experiments. I am rather orthodox as to materia medica.' 

"Substitute for the High-Ball. 

"With the convivial réputation Mr. established In , while he was 

[a public officer], bis statement is easily paraphrased into 'I am not 



given to quaffing experiments and am rather orthodox as to the brand of flre- 
water 1 consume.' As an authorlty on the materia medica which cornes from 

corn through a still Jlr. ■ — should hâve a rating of AAl in the distiller's 

handbook — if there is such a work published. 

"Mr. is a type of that peculiar intliction under which the state ot 

Alabama has long labored, the politlcal prohibltlonist. There are prohibition- 
ists in the state — and many in Mobile — to whom the Tribune takes ofï its hat 
in respectful obeisance. They are conscientious and consistent in their opposi- 
tion to the liquor evil and they impress their fellow citizens with their honesty 

of purpose. But Mr. is not one of thèse. At the time he flrst appeared 

as a prohibltlonist in and afterwards in , hls daily life was the 

antipodes of the conscientious tempérance advocate. It is stated that he was 

prevented from using his influence with the ■ — as a director of that paper 

to make it an advocate of prohibition by the fact that he was at the time thi: 
owner of property in which was being rented for immoral purposes. 

"This is the man who thinks that 'Tan-lac' is 'wonderful at my âge,' and who 
gives indorsement to the nostrum. And why shouldn't he get 'well' and 'strong' 
after a few doses of 'Tan-lac' î Enough of the stufC, with its 16'% of alcohol. 
would make even a crlpple want to kick the chief of police. Given a chaser 

of Tan-lac on Tan-lac, Mr. would probably want to buy a 'flivver' or 

climb a telegraph pôle." 

And again the following excerpts are from the publish'èd articles 
which are made a part of the ground of plaintiff's complaint: 
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"If It is a violntion of the corrupt practiws act for a polilician to print ad- 
vertlsing matter in the forin; of news withont clearly stating tliat it is an ad, 
why shoiild patent medlcine companies be exempt? In the press agent copy 

suppllod the [a. newspaper] and the [auotlier newspaperl last 

Tuesday glorifylng 'Tan-lac,' the article ran in the [first newspaperl as 

straight news. The [second newsijaper] added the magie synihol» 'Ad\'.' 

after it. A mère (luostion of newspaper ethics, but the [second news- 
paper] was the more lionest wlth its roaders." 

And again : 

"A Recipe That will Save You a Dollar. 

"Take alcohol, liquor or plain tiger booze, 
And label it 'Tan-lac,' for 'internai use,' 
Kot forgetting to add in the smallest dimension 
Licorice, glycérine, aloes and gentian. 
And wh(;n you bave fluished you'll find you'\'e devlsed 
Common old whisky but thinly disgulsed.'' 

Let me remark in passing that doubtless this doggerel wotild inflict 
much pain upon the sensibilities of a teacher of belles lettres, and 
should not, in his opinion, be allowed to go to print. lie would doubt- 
less say that it does not even possess the swing and jingle, the aton- 
ing grâce, of a limerick. Hovvever, I am not to treat it as a poetic 
effusion, but as a prosy libel, which I shall do in connection with the 
alleged libelous utterances above and hereafter qiioted. 

Plaintiff avers: 

"That Tan-lac is not an alcoholic nostrum ; that it is not Intended as a suh- 
stitute for whisky or alcoholic splrlts ; that it is not a beverage. l)ut that it is 
a Icgitiiiiate reniedy, iirenared and sold as such, with a statement upon the 
label of the bottle in which it is contained that it does contain 18 per cent, of 
alcohol, whicli is a smailcr percentage of alcohol tlian most proiirietary remé- 
dies; that alcohol is a solvcnt and is used in many remédies as a preservativc 
and solvent, and is so used in many remédies prescribe(i by members of the 
médical profession, and is by them recognized as a legitimate ingrédient in 
varions medicines and remédies." 

And then the naines of six other proprietary medicines are set out 
in connection, with the averment that Tan-lac contains a less percent- 
age of alcohol than any of them, and that thèse other remédies are 
in common use. 

It is averred that articles of the character mentioned hâve appeared 
in three issues of the Mobile Tribune, namely, those of March 11, 18, 
and 25, respectively, 1916; and copies of the articles so published 
are made exhibits to the bill. 

It is also alleged that the défendant intends and proposes to pub- 
lish another article of a similar, if not more, def amatory nature regard- 
ing said Tan-Lac, and that the publication of such an article will work 
irréparable harm to the plaintiff's business ; that the défendant is a 
man without financial responsibility, and therefore has no means to 
respond in damages to plaintiff for the in jury which plaintiff would 
sustain by reason of the publication of such article, and that the pub- 
lication of such an article would cause irréparable injury to plaintiff, 
for which damages at law would not be an adéquate remedy; ancl 
again that it is the purpose and intent of défendant to continue, from 
time to time, to print other articles of a nature similar to, if not more 
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scurrilous and more defamatory than, the articles mentioned in the 
bill regarding the said Tan-lac, with the purpose and intent of injuring 
and destroying plaintiff's business, and that unless such action is re- 
strained by injunction the business of plaintiff will sufifer irréparable 
injury, and plaintiff will sufïer irréparable injury, etc. 
The prayer is to enjoin and restrain — 

"tlie défendant from publishlng in the Mobile Tribune or elsewhere any arti- 
cle of a libelons, defamatory, or sciirriloiis cliaracter regarding oi- concerning 
or respecting the proi)rietary remedy kiiown as Tan-lac, or regarding or cou- 
cernlng plaintiff, or regarding or concerning any person who bas given or may 
glve testiuionials as to the cntrative or bénéficiai effects of Tan-lac." 

[1] Of course, if the bill is to restrain a libel of the plaintiiï, a 
court of chancery will not grant an injunction. This is the decided 
law, too long and too well established to need comment or to reqtiire 
citation of authority. It is also settled law in the United States that 
a court of chancery will not grant an injunction to restrain libeious ut- 
terances injurions to property rights and business. This was decided 
by Mr. Justice Bradley, sitting on the circuit bench while he was a jus- 
tice of the Suprême Court of the United States, in Kidd v. Horry, 28 
Fed. 773, and the rule stated in that case has been approved in a long 
line of judicial opinions in cases collated in the various référence books 
and in digests. 

[2] But the plaintiff insists that his bill is not uniphase in char- 
acter; that is, that the ground of relief is not predicated solely upon 
a libel of the plaintiff and of his property rights, but that he predicates 
his right to injunctive relief upon the averment that the newspaper 
articles published and to be publi,shed — 

"are and will be libeious, defamatory. and scurrilous articles regarding Tan-lac 
and those who hâve givot testimoniale rigardin;/ ifs cnrative poivers, and that 
the purpose and intent of the défendant in the ])ul>]ication of such articles was, 
and will be, to hohl Tan-lac and plaintiff and those icho hâve indorsed Tan-lac 
and tcsfiflcd to its luneficlal effects up to ridicule, contfmpt and pnliHe scorv, 
and dérision for the sole purpose of injuring the .sale of the said medieine, and 
that it irould makc it dlfficult if not impossible to seeure further tesiimonials. 
to the great injury of the property rights of the plaintiff." 

It will be observed that the inartificiality of pleading is not consid- 
ered and because such defect can be cured by amendment without 
changing the character or purpose of the bill. 

[3] This contention, the last above stated, is but an effort to bring 
this controversy within the class of those rare cases wherein injunction 
was used to prevent injury to the plaintiff's trade and business where 
the same was being done by the publication of circulars and other ad- 
vertisements. Of thèse the most frequently cited case is Emack v. 
Kane (C. C.) 34 Fed. 46. In this connection, it must be confessed that 
the reasoning in some cases whereby the rights enjoyed by a man in 
respect to property or business is so différent and greater than those 
others enjoyed by him as an individual is intellectual refinement, to be 
delighted in by metaphysicians rather than to be adopted by the courts 
in the administration of justice. The good citizen has the right to en- 
joy and use his réputation free from direct defamation as well as from 
2,31 F.— 64 
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vile innuendoes of a skulduddery artist who may employ the picturesque 
slang of the street for his embroidery. And yet, for the protection 
or vindication of his good name the citizen must be remitted to his 
remedy at law — to a civil action, or criminal prosecution, or both. This 
must be so, for a conrt of chancery in this country bas never had the 
power to enjoin the commission of such a wrong, and cannot by stretch 
of authority exercise such power, and besides the Constitution of the 
United States, and in this jurisdiction the Constitution of Alabama, 
both alike, positively f orbid : 

"Congress shall make no law • • » abridging the freeilom of speech, or 
oï the press." Const. TJ. S. Aniend. art. 1. 

"That no law shall ever be passée! to cui+ail or restraln the liberty of speech 
or of the press ; and any person may speak, wrlte, and publlsh his sentiments 
on ail subjects, belng responsible for the abuse of that liberty." Const. Ala. 
3901, § 4. 

But, if the law did not inhibit, doubtless courts of chancery would 
be justified by the argument of ab inconvenienti in refusing the use of 
its extraordinary powers to censor the public press. It is manifest that 
the assumption of such duty would impose upon the courts a task of 
insuperable difficulty. 

It is not that a libel or slander is not reprehensible, not that a libel 
or slander may not cause irréparable injury, but because courts of 
chancery, in the exercise of their extraordinary powers, hâve refused 
to interfère in such cases, leaving the aggrieved party to his remedy at 
law; and, further, it is not within the authority of any court, or of 
any other governmental agency, by any sort of censorship to abridge 
the right belonging to every man to freely speak and publish his sen- 
liments. It is true that this rule bas been modified to some extent in 
England, but by statute. With us in the United States it remains un- 
subtracted from. 

Chancellor Kent — and he lives in the estimation of the légal profes- 
sion as one of the few very great chancellors — said that: 

"It has accordingly become a constitutiona! principle in this country that, 
every citizen may freely speak, write, and publish his sentiments on ail swb- 
jeets, belng responsible for the abuse of that right, and that no law eau be 
rightfully passed to restraln or abridge the freedom of speech or of the press.'" 

In Pomeroy's Equity Jurisprudence (1906) vol. 6, § 629, the fol- 
lowing excellent statement is made, and it is quoted, though it must 
be conceded that so elementary a proposition needs no supporting au- 
thority : 

"Equity wlU nOt restrain by Injunctiou the direct publication of a libel as 
snch, liowever great the injury to property may appear to be. This Is the rule 
in the United States, and was formerly the rule in England. The pres<»nt 
rule contra rests ou statute." 

And again it is said in High on Injunctions (4th Ed.) vol. 2, p. 968 : 

"Cotirts of equity will uot restrain publication of libels, or works of a libelous 
nature, even though such publications are calculated to injure the crédit, 
liusiness, or character of the person aggrieved, and be will be left to pursue his 
remedy at law." 
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See, aiso, the case o£ Cit. Light, H. & P. Co. v. Montgomery L. & 
W. P. Co. (C. C.) 171 Fed. 553, and authorities there cited. In that 
case it was said: 

"Défendant has a right to hâve the truth or falsity of the issue detei'mined 
by a jury trial as at common law. That it caniiot get in a court of equity. 
* * * Neither a court of equity nor any other departinent of governuieut 
can set up a censorshlp in advance over such matters, and prevent a persoii 
from exercislng hls coustitutional right. He lias the right to publish, if he 
chooses to take the conséquences. After he has spoken or written faLsely, the 
crimlnal law can punish him, and the civil court amerce hini in damages, 
That such redress may not be ade<iuate in ail cases, and in some cannot be, 
is qulte apparent ; but the remédies nained are ail that the Constitution per- 
mits a court to employ against slanders npou a man's crédit and business stand- 
ing." 

Recurring to the contention of the plaintiff, that it is the intimidation 
by the pubhcation of derogatory articles against the users who furnisli 
testimonials as to the efficacy of Tan-lac as a spécifie, or at least as 
a remedy, for which a court of chancery can use the process of in- 
junction, it is well to consider the cases cited and relied upon in sup- 
port of that contention. 

In the case of Emack v. Kane, supra, the défendant was enjoined 
from sending out circulars injurious to complainant's trade and busi- 
ness. This is the first case cited by the plaintiff. This case was care- 
fully weighed and analyzed by that distinguished jurist, Chief Justice 
Parker, in the opinion rendered for the court in Marlin Firearms Co. 
V. Shields, 171 N. Y. 384, 64 N. E. 163, 59 L. R. A. 310. It is there 
said: 

"Emack v. Kane (C. C.) 34 Fed. 46, which is a décision by a single judgo, 
seems to be the authority and support of plaintiff's contentions. A very care- 
ful examlnation of it, however, leads to the conclusion that its attempt to 
overthrovv the reasoning of Mr. Justice Bradley in Kidd v. Horry, supra, was 
not successful." 

That case is clearly distinguishable from the one made by this plain- 
tiff. 

In Farquhar v. _National Harrow Co., 102 Fed, 714, 42 C. C. A. 
600, 49 L. R. A. 755, défendant was enjoined from sending out letters 
or notices threatening plaintiff's agents and customers with suit for 
infringement of a patent, and this was shown to be a fraudulent at- 
tack upon the property rights of the plaintiff and in restraint of trade 
or in furtherance of unfair compétition. Freedom of speech or of the 
press was not the question presented. The injunction was against un- 
fair compétition or unlawful restraint of trade — the controversy being 
between two business competitors. 

It would be difficult to reconcile the opinions in patent, boycott, and 
restraint of trade cases. However, in none of such cases as I hâve 
examined is there found any confîict as to the gênerai rule that an 
anticipated libel of person or property cannot be the subject of in- 
junctive process. But if, and if, indeed, this Farquhar Case be a sup- 
porting authority for the plaintiff's contentions hère, then I think it 
is balanced by the case of Flint et al. v. Hutchinson Smoke Burner Co. 
.(C. C.) 38 Fed. 546, which is as strong against the plaintiff's position 
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as the other case is strong in its support. There injunction was sought 
to restrain the défendant from falsely and malicioiisly charging in- 
fringement of letters patent by notifying plaintiff's prospective cus- 
tomers that they would be held responsible for nsing such patent. The 
court stated : 

"This is very c-leurly a bill to restrain tlie iiublieation o£ a libol that Itiju- 
riously afïects coni])laiiiant's business" 

— and refused the injunction. 

Adriance Platt & Co. v. National Harrow Co., 121 Fed. 827, 829, 5K 
C. C. A. 163, was another patent case and a contest betvveen comjjeti- 
tors. The freedom of the press was not involved, and in that case 
Emack V. Kane, supra, appears to hâve been the authority relied upon, 
instead of the better reasoned out and recognized case of Kidd v. Horry, 
supra; the question being there, in the Adriance Case, whether défend- 
ant should not be enjoined against threatened suits for infringement of 
a patent. The court said : 

"Undoubtedly the owner cf. the pateat is notin;4 witbin bis rights in notify- 
ing infringers of bis claims and tlireateniti.s tlieui witb tliis litigation if tliey 
continue to disrecrard tbeui, nor does lie transeend bis rlghts when, tlie lii' 
fringer being a manufacturer, h<; sends sueh notices to the nianufactui'er's cus- 
toniers, if he does so in good faitb, believing his elainis to be valld, aud in an 
bonest effort to protect them froni invasion." 

And then, further, the court said that the notices in that case — 

"were inspired by a purpose to intimidate the comidaiiiant's custoiuers, and 
coerce the eomplainant, by Injuring its business, into beconiing a lieensèe of 
tlie défendant." 

So, again, it may be said that the injunction was granted against acts 
in restraint of trade, and threats, coercion, and intimidation. The right 
of free speech or freedom of the press was not raised. 

In Dittgen v. Racine Paper Co. (C. C.) 164 Fed. 84, there was a 
contest between competitors over patent rights, where the plaintifF 
sought to enjoin the défendant from circulating by letters and through 
salesmen "threats of suit and dire conséquences unless his claims under 
his patent are respected." It was held that the défendant had been 
guilty of unfair compétition. The question of libel was not before the 
court. 

Lewin v. WeLsbach Light Co. (C. C.) 81 Fed. 904, was another in- 
stance of the infringement of a patent, and the court, among other 
things, said : 

" * * * That If, upon the one hand, those circular.s should turu out to be 
such notices as the défendants could rightly give, or if, on the other hand, 
they shall, when produced, appear to be mère libels, this suit should not be 
sustalned." 

With due déférence to the plaintiff's learned counsel, I cannot agrée 
with him that this last cited case supports the doctrine in Emack v. 
Kane, supra, as he construes it. 

The case of Palmer v. Travers (C. C.) 20 Fed. 501, is not reported 
in full, but it appears that the bill there was to enjoin the défendant 
from threatening suits for an infringement of patent rights. It is 
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not clearly stated hovv the case was présentée! to the court. The bill 
was dismissed. 

Beck V. Railway Teamsters' Protective Union, 118 Mich. 497, 77 N. 
W. 13, 42 L. R. A. 407, 74 Am. St. Rep. 421, was a boycott case. 
There an injunction was granted against acts of violence or threats 
of violence. But it is better to quote the language used by the 
court, which is : 

"It Is further ordered, adjndsed, and decreed tliat said injuutftion sliall not 
be cou.strued as inliibitiuf; said défendants from tlireatening to boycott, ex- 
cept by violence, or froni boycott by peaceful ineans, or from the distribution 
(if theVaid Iwycott circuhirs. * * * or from rlireatening to injure, affect, or 
ruln tlie business * * * by any etïort to tonipel or induce said custom(>rs 
or otbers to refrain from business relations witli coniplalnant, wbicb effort 
shall not be aceoniplished l)y violence or tUreat of violence." 

Pratt Food Co. v. Bird, 148 Mich. 631, 112 N. W. 701, 118 Am. 
St. Rep. 601, arose on a statute of the state of Michigan creating a 
food and dair}' commissioner, whose duty it was to prevent déception 
in the sale of stock food. The Ijill sought to enjoin the commissioner 
from sending out bulletins stating that plaintifif's cattle food did not 
come within the requirements of the act. The court said: 

"Xor, as a gênerai proposition, will the court interfère to restrain the pub- 
lication of llbel. But we held in Becii v. Railway Teamsters' Protective Union, 
supra, that injunction will lie to restrain a combination of persons from acts 
whicli tend to ruin complainant's business by bringing to bear upon his cus- 
tomers intlmidating; and coercive means. The principle which should rule the 
présent case is identieal." 

In that case the right of a person to express his sentiments in print 
or by word of mouth was not considered. The injunction was sought 
to enjoin a ministerial act of a state officer. 

Gilly V. Hirsh, 122 La. 966, 48 South. 422, 20 L. R. A. (N. S.) 972. 
does not overrule or qualify the doctrine in State v. The Judge, etc., 34 
La. Ann. 744. In the Gilly Case, besides other acts complained of, 
the défendant was charged with the effort of preventing customers 
from dealing with his competitor in a store next door to the plaintiff 
by placing a sign in his (def endant's) window, worded : 

•T)on't be œlsled. This store window and dlsi>lay has no connection with 
the would-be auctlon next door. Our entrance is at the corner." 

It does not appear that defendant's right to maintain such a sign 
was directly involved. The plaintiff prayed that the défendant be en- 
joined from inducing, crowding, or rushing persons from in front of 
complainant's show window into the adjoining shop, and from rep- 
resenting to persons who stopped at complainant's window that com- 
plainant's store was part of said auction shop, and from in any man- 
ner interfering with the orderly conduct of complainant's business. 
The court said that the — 

"défendant no doubt, has the right to maintain a sign in his window notify- 
Ing the public that the window is his and has no connection with the business 
carried on next door." 

The words, "défendant has a right to maintain a sign," found in 
the above quotation, appear to be ail that was said tending to show — 
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if, indeed, h has such tendency when considered with the context — - 
that the matter of publication was touched upon. 

The counsel for plaintifï cited other cases; but they are not, in 
so far as the présent case is concerned, essentially différent f rom those 
reviewed. Some of the cases cited may resemble, in some nonessen- 
tial respects, the one hère to be determined ; but they are not any more 
Hke it than those which hâve been covered by the foregoing comments. 
"Nullum simile est idem." 

I think it not unfair to say that the cases cited and relied upon by 
the plaintifï, as a gênerai proposition, may be divided into three classes : 
(1) Where patent rights were infringed; (2) where unlawful violence 
was threatened and imminent; and (3) where unfair and illégal meth- 
ods were resorted to by competitors in trade. Of course, this case 
does not involve the infringement of a patent, or any threatened un- 
lawful violence, or any unfair compétition in trade. 

[4] The plaintiff's averment that the défendant is financially unable 
to respond in damages can add no force to the plaintiff's case. Of 
course, it is a gênerai rule that, where a plaintiff' has undoubted rights 
that are not adequately protected by remedy at law, he may hâve the 
aid of equity ; but the mère f act that the défendant cannot be compelled 
to pay a judgment at law cannot make the plaintiff's remedy there in- 
adéquate, nor can such fact render the plaintiff's injury irréparable in 
such sort as to authorize this court to take équitable cognizance of 
plaintiff's grievance. To be sure, this is so, for considering this case 
in this aspect, it is resolved into this: The plaintiff's remedy at law 
is inadéquate, and bis injury is irréparable, because the défendant is 
insolvent; and if this be a sound principle we must conclude that a 
rich man is allowed to freely utter libels, subject only to action for 
damages and criminal prosecution in a court, where he can hâve his 
rights passed upon by a jury; whereas the poor man is deprived of 
a trial by jury because he is poor, and subject, I may say, to the sum- 
mary injunctive process of chancery. Such cannot be the law. 

There are, it is true, many cases of trespass to realty, involving 
probable and threatened injury to property and property rights only, 
where in junction was granted on the ground that the injury would be 
irréparable. The law governing in such cases is, in Deegan v. Neville, 
127 Ala. 471, 478, 29 South. 173, 175 (85 Am. St. Rep. 137) well stated 
to be: 

"What is an irréparable Injury is often difflcult to détermine ; but it musr, 
iu ail cases be determined by the imrtieular facts shown in the case under con- 
sidération. It is said by Pearson, J., in Ganse v. Perkins, 56 N. G. 179 [69 
Am. Dec. 728] : 'The injury must be of a pecullar nature, so that compensation 
in money cannot atone for it ; where, from Its nature, it may thus be atoned 
for, if in the partlcular case the party be insolvent, and on that account un- 
able to atone for it, it will be consldeved irrei>arable.' '' 

The case of Deegan v. Neville, supra, and the case of Cause v. Per- 
kins, cited in the quotation, involved trespass to realty. Of course no 
such case is presented by this plaintiff, and I can find no authority, 
and no good reason has been suggested, that because a défendant is 
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insolvent he may, on such account, be enjoined from printing a libel, 
although the libel may indirectly injure the plaintiff's business. 

In this connection it is profitable to read the case of Whitehead v. 
Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873, where the 
court considered the Seventh Amendment to the Constitution of the 
United States, declaring that "in suits at common law, where the 
value in controversy shall exceed twenty dollars the right of trial 
by jury shall be preserved," and said: 

"That provision would be Oefeated i( an action at law could be tried by a 
court of equity, as in the latter court a jui-y can only be suniinoned, at its 
di.scretion, to aseertaln spécial facts for Its enlighteiiinent. Ijewls v. Cocks, 
l'3 Wall, 466. 470 [23 L. Ed. 70| ; Killian y. Ebbiniçhaus. 110 TJ. S. 568 [4 Sup. 
(Jt. 232, 28 L. Ed. 2461 ; Buzard v. Houston, 119 T. S. 347, 351 [7 Sup. Ct. 249. 
30 L. Ed. 451]. And so it has been held by this court 'that whenever a court 
of law is couiiJetent to take cognizance of a right, and has power to proceed to 
a judgmeiit whicli affords a plain, adéquate, and complète remedy, without 
the aid of a court of equity, tlie plaintilï must proeeed at law, because the de- 
fendant lias a constitutional right to a trial by jury. Hipp v. Babin, 19 llow. 
271, 278 [15 I.. Ed. 633]." 

Of course, the provision of the United States statutes forbidding 
equity suits in fédéral courts where there is an adéquate remedy at law 
is declaratory of what was always the law and was intended to empha- 
size the rule. N. Y. Guaranty Co. v. Water Co., 107 U. S. 205, 2 Sup. 
Ct. 279, 27 L. Ed^ 484; Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 
249, 30 L,- Ed. 451. The want of a remedy is entirely distinct from 
the inability to obtain the fruits of a remedy ; and where there is a com- 
plète remedy at law, the fact that there is difficulty in its exécution 
will not authorize the court of equity to grant relief. Thompson v. 
Allen Co., 115 U. S. 550, 6 Sup. Ct. 140, 29 L. Ed. 472. 

In the very able supplemental brief of plaintiff's attorneys it is in- 
sisted that although the court may not enjoin a libel of plaintiff per- 
sonally, or of his property, or a libel of plaintiff's customers, as simply 
a libel, that yet the court ought to enjoin the défendant from libeling 
the plaintiff's présent and future customers, because such libel "would 
make it difficult, if not impossible, to secure further testimonials, to 
the great injury of the plaintiff." In other words, the plaintiff's case, 
by this apparent concession coupled with this last contention, is re- 
duced to this : injunction is prayed for because plaintiff says that he 
will hâve other customers ; that such customers, or some of them, ont 
of those who may buy 500,000 bottles of his medicine, or other large 
number, per annum hereafter, would probably be willing to give tes- 
timonials to the efficacy of his medicine ; and that probably the pub- 
lication by défendant of unfriendly comments on such testimonials 
and wrongful strictures on the authors would curtail the sales of plain- 
tiff's medicine in the community where the defendant's newspaper is 
circulated. 

This is believed to be not an unfair statement of plaintiff's case. 
If so, I think he goes very far afield. In view of the large number of 
customers that the plaintiff has, and that he claims he will haye here- 
after, it is not probable that any considérable number, who may désire 
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to give testimonials, would be deterred from doing so by the publica^ 
tions made by défendant. It is not probable that défendant wonld 
cover, by the circulation of his weekly newspaper, very much of tht- 
large territory embraced in the states of Alabama, Mississippi, Florida. 
Georgia, Tennessee, and Arkansas. Nor is it probable that the défend- 
ant will, with any sort of exaggeration or distortion of facts, publish 
derogatory utterances of any very considérable immber of plaintiff's 
probable customers. Doubtless, if he should attempt to make such 
extensive publication, he would encoimter insuperable difficulties and 
subject himself to numerous actions and prosecutions for libel. Ver)- 
likely the difficulty of the task and the prospect of being amerced in 
damages and punished for criminal ofifenses will restrain the défendant 
from abusing his privilège to freely publish his sentiments. However 
that may be, the probable imposition of damages and punishment is the 
only déterrent afforded by the law. 

[5] Perhaps I may be justified in taking a further view of this case ; 
that is to say : Has not the défendant the right to question the effi- 
cacy of plaintiff's remedy — to ex]Jose it as a nostrum, if it be a 
nostrum? The plaintiff, on his side, informs us that he is spending 
large sums of money for advertising his remedy in the newspapers. 
and that he intends to continue this method for increasing the sale of 
the same. This he has a right to do, and the medicine may not be a 
nostrum ; and it may be true that, if properly used in some cases, the 
medicine will prove of beneUt to stiffering men and women. In short, 
the plaintifif may be in every good sensé rightfully earning such mon- 
ey; and the défendant may be endeavoring to injure, and may intend 
to continue to injure, the plaintifif in his right to accumulate a fortune 
by the sale of the medicine. But the plaintifif has questioned the right 
of the. défendant to criticize the remedy, to make statements as to its 
therapeutic value; and the plaintiff has also questioned the right of 
the défendant to criticize the testimonials in laudation of his remedy, 
and, in connection with the criticisms of such laudations, to say some- 
thing touching the personal history and habits of those who give such 
testimonials. 

May not a newspaper publisher expose, if he can, the plaintiff's med- 
icine — if it be a quack medicine? May he not in good faith tell the 
public of the dishonesty and f raud practiced upon the public ? Is there 
anything so sacred about proprietary medicines, or those who co- 
operate in a plan to further their sales and increase the profits of the 
vendor, that a newspaper man shall be required to cease publishing 
what he believes to be the truth, or cease to attack the business meth- 
ods of medicine vendors, when and where he believes the co-operating 
testimonials, in furtherance of the scheme to sell such medicine, are 
sinister and not founded in truth? I think he may do so, but within the 
limits of the law which prescribes penalties, civil and criminal, for li 
belous publications. 

Again, wdiy may not any man publish his warning to his fellow sut- 
ferers not to use what he honestly believes to be a nostrum, but rath 
cr, on the other hand, to take the advice of a compétent physiciaiî 
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and his medicine also, if any be prescribed? The allégation of the 
plaintiff that some médicinal compounds are sometimes prescribed by 
physicians cannot aid the plaintiff in his application for an injunction. 
It may be conceded that such practice is sometimes followed, but it 
must not be forgotten that in such cases it is followed, not without the 
benefit of the learning and discriminating judgment of the man spe- 
cially taught and skilled in diagnostics and well informed as to the 
therapeutic value of drugs, and their use or harm when rightly or 
wrongly compounded or administered in proper or improper cases. 
Every intelligent layman knows, or ought to know, that the formulas 
of many standard médicinal compounds are printed in the United 
States Pharmacopœia (approved by the médical profession and adopt- 
ed as the standard for the country by Act Cong. June 30, 1906, c. 3915, 
34 Stat. 768 [Comp. St. 1913, §§ 8717-8728]), and that thèse com- 
pounds are frequently used by good physicians. And every wise lay- 
man ought to know that the physician uses his learning, expérience 
and judgment in prescribing any medicine, simple or compounded. 

Why may not the newspaper man advise people to consult a doctor 
rather than take a widely advertised remedy, or why may he not sug- 
gest that a man afflicted with an exceeding great thirst ought to con- 
fine himself, preferably, to the use of water, milk, and grape juice, or 
take a "high-ball," or a "whisky straight," or a compound made by 
himself of "corn," "bourbon," or "rye" and water and sugar, rather 
than drink a mixture of aloes, glycérine, licorice, and gentian, adver- 
tised and sold for whatsoever purpose under whatsoever name. 

There is no intimidation of the plaintiff in this case, unless it can 
be said that a mère newspaper criticism is an intimidation. There is 
no intimidation or hindrance of any of the customers of the plain- 
tiff in buying the medicine of the plaintiff. The case made by the bill 
shows that the défendant has animadverted on the testimonial of one 
man, and the man himself, and that défendant thrcatens to make other 
similar strictures upon like testimonials and their authors. The author 
of the testimonial criticized in this case, and those who may stand in 
his like place hereafter, if libeled, will hâve their remedy or remédies 
as the law provides. The plaintiff hère is not their guardian, nor can 
he make his case one where the court must, at his instance, give such 
people who are strangers to this suit, any protection by injunction now 
prayed for against any libelous utterances made or to be made by the 
défendant against such person or persons. This court cannot restrain 
the libel of the plaintiff or his medicine ; and for greater reason, cer- 
tainly, the court cannot, at the instance of the plaintiff, restrain a libel 
of persons not parties to this suit. 

In my view, if the defendant's publications, which for présent pur- 
poses may be conceded to be libelous, should lessen the plaintiff's sales 
and the profits from his business, this fact would furnish no reason 
why this court should interpose its injunction against such publications. 
Again, ought not the question of whether the défendant is, or is not, 
warranted in making such publications to be determined by a jury? 
Moreover, under the facts presented by the bill, is not the defendant's 
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side of this controversy justiciable in a court of law, and only in such 
a court? I think so. 

In the oral argument it was mildly suggested that the références 
made by defendant's counsel to those fundamental and inaliénable 
rights embraced in the Bill of Rights, and the inheritance of ever\' 
American citizen, were in the nature of a Fourth of July oration, and 
ought not to influence the court against plaintifï's tlieory that prob- 
able intimidation of probable customers of the plaintifif, not f rom buy- 
ing his medicine, but from furnishing testimonials in regard thereto, 
should be a ground for injunction. But the suggestion is met by the 
insuperable fact that in any justiciable cause at least some of thèse 
rights are involved and must be respected. We cannot conceive of the 
administration of a government of laws, and not of men, without rec- 
ognizing the right of trial by jury ; the right of one to be confronted by 
his accusers ; the right to be heard by self or counsel ; the right to due 
process of law ; the right to the equal protection of the law ; the right 
not to be discriminated against on account of race or color; the right 
to worship God according to one's conscience; and the right of the 
citizen to freely speak and publish his sentiments, subject only to law- 
ful punishment, or damages, or both, for the abuse of this last right— 
a privilège of inestimable value in a land of free people. 

This cause having been submitted upon the application of the plain- 
tiff for injunction, as above stated, and at the same time upon the mo- 
tion of the défendant to dismiss the bill for a want of equity, I hâve 
reached the conclusion that injunction must be denied, and that the 
motion to dismiss the bill must be granted. 

It is accordingly decreed. 
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and H. E. Lasseter, of Tyler, Tex., for plaintiff.s in error. W. D. Gordon 
and Henry G. Russell, both of Beaumont, Tex., for défendants la error. 
Before PARDEE and WALKER, Circuit Judges, and MAXEY, District Judge. 

PER OURIAM. Tins Is an action of trespass to try title, wherein a 
mass of documents, letters, reports, receipts, etc., were admitted in évidence 
over objections of the plaintiff In error, but to the admission of whieh no 
sufflclent nor spécifie exceptions were tal<en. On the évidence admitted, the 
case seems to hâve been fnlrly and clearly submitted to the jury by the 
trial judge, and no exception was reserved to his charge, or any portion 
thereof. We find no réversible error assigned, nor patent o£ record. Judg- 
ment afllrmed. 



HEROLD V. PUBLIC SERVICE ELECTRIC CO. et al. (Circuit Court of 
Appeals, Third Circuit. April 22, 1910.) No. 2063. In Error to the District 
Court of the United States for the District of New Jersey; William H. 
Hunt, Judge. J. Warren Davis, U. S. Atty., of Trenton, N. J., for appellant. 
Prank Bergen, of Newark, N. J., for défendants in error. Before BUFFING- 
TON, McPHERSON, and WOOLLEY, Circuit Judges. 

PER CUKIAM. Excise taxes for the year ending December 31, 1912, were 
assessed against the Gas & Electric Company of Bergen County, and pald by 
Public Service Electric Company under protest. This action was brought to 
recover the amount so pald, upon the ground that the taxes were unlawfully 
assessed and coUected. Judgment was entered for the plaintiffs upon findlngs 
by the District Court that prior to the year 1912 the Public Service Electric 
Company had acquired by lease ail the property and franchises of the Gas & 
Electric Company of Bergen County, exceiit its franchise to be a corporation, 
unâ during that year the lessor plalntifiC was not "engaged in * • * 
<:arrying on or doing business" withln the meanlng of the Corporation Tax 
Law (Act Aug. 5, 1909, c. 0, § 38, 36 Stat. 112 [Comp. St. 1913, § 6300]). The 
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défendant sued out a writ of error, raising one of tlie questions recently coii- 
sldered and decided by thls court in a nunfll)er of cases in wliicli ttie défendant 
and various public service corporations of New Jersey were parties. 229 Fed. 

!>02, — - C. C. A. . Applyiug to tlie facts of this case tlie tlieory of thc 

law tliere announced, we are of opinion that the lessor corporation vvas not 
"dolng business" witbin tlie ineanlng of the act, and tbat tbe judgment below 
sbould be aflirmed. 



HEWITT LAND CO. et al. v. UKITED STATES. (Circuit Court of Ap- 
poals, Ninth Circuit. May 1, 1916.) Nos. 2779, 27.S0. Appeal from tlie Dis- 
trict Court of the United States for the District of Oregou. Clarence L. 
Reames, U. S. Atty., of l'ortland, Ore., and Frank Hall, Sp. Asst. Atty. Cen., 
of San Francisco, Cal., foi' the TJnlted States. Dtsmissed for nonconipliaiu-e 
by apiiellants with rule.s 23 and 24, 150 Fed. xxxii, xxxlii, 79 Fed. xxxii. 
xxxili — failure of apjjellants to print record under rule 2;>, and to file a 
printed brief under rule 24. 



J. G. WIIITE & CO., Inc., v. THOMAS, District .Tudge. (Circuit Court of 
Appeals. Second Circuit. Mardi 7, 1910.) Kefore COXE and ROCÏERS, Cir- 
cuit .Tudges, and HOUGH, District Judge. 

l'KR CURIAM. This court did not direct that a final judgment be entered ; 
it siniply directed that such proceedings be liad in the District Court in ac- 
cordance witli the décision of this court "as according to right and justice and 
the laws of the United States ought to be had." The pétition is denied. 



In re ,TOHN A. ROEBDING'S SONS CO. In re NORTH ELECTRIC CO. 

((Circuit ("ourt of Appeals, Sixth Circuit. Mardi 10, 1916.) No. 2715. Pétition 
for Revision of Proceedings of the District Court of the United States for 
the Northern District of Ohio ; John M. Killits, Judge. Toiles, Hogsett, Ginn 
& Morley and A. V. Cannou, ail of Cleveland, Ohio, for petitioner. Ford, 
Snyder & ïilden, of Cleveland, Ohio, for bankrupt. Dlsmissed pursuant to 
stipulation. 



In re JOHN A. ROEREIN(rS SONS CO. In re NORTH ELECTRIC CO. 
(Circuit Coui't of Appeals, Sixth Circuit. March 10, 1916.) No. 2646. Péti- 
tion for Revision of Procreedings of the District Court of the United States for 
the Northern District of Ohio; John M. Killits, Judge. A. V. Cannou and 
Toiles, Hogsett, Ginn & M<n'ley, ail of Cleveland, Ohio, for petitioner. Ford. 
Snyder & Tilden and A. D. P>ald\vln, ail of Cleveland, Ohio, for bankrupt. 
Disniissed pursuant to stipulation. 



In re JOHN A. ROEBLINCÏ'S SONS CO. In re TELEPHONE IMPROVE- 
MENT CO. (Circuit Court of Appeals, Sixth Circuit. March 10, 1916.) No. 
2716. Pétition for Revision of Proceedings of the District Coui't of the Unit- 
ed States for the Northern District of Ohio; John M. Killits, Judge. Toiles, 
Hogsett, (Unn & Morley and A. V. Canuon, ail of Cleveland, Ohio, for peti- 
tioner. Ford, Snyder & ïilden, of Cleveland, Ohio, for bankrupt. Dismissed 
pursuant to stipulation. 



In re JOHN A. ROEBLING'S SONS CO. In re TELEPHONE IMPROVE- 

MENT CO. (Circuit Court of Appeals, Sixth Circuit. March 10, 1916.) No. 
2647. Pétition for Revision of Proceedings of the District Court of the United 
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States for the Northern District of Ohio; John M. Killits, Jutlge. A. V. 
Oannon and Toiles, Hogsett, Ginn & Morley, ail of Cleveland, Ohio, for peti- 
tioner. Ford, Snyder & Tilden and A. T>. Baldwin, ail of Cleveland, Ohio, for 
bankrupt. Dismissed pursuant to stipulation. 



KIMMERLE et al. v. LOWITZ. (Circuit Court of Appenls, Sixth Circuit. 
January 14, 1916.) No. 2706. In Error to the District Court of the United 
States for the Western District of Mifliigan : Clarenco W. Sessions, .Tudae. 
Wm. F. McKnight, of Grand Raplds, Mich., for plaintiffs in error. Wilson & 
Johnson, of Grand Rapids, Mich., for défendant in error. Dismissed uiiiler 
rule 22 (150 Fed. xxxii, 7!) C. C. A. xxxii). 



MARCONI WIRELESS TELEGRAPH CO. OF AMERICA v. SIMON. (Cir- 
cuit Court of Appeals, Second Circuit. March 14, 1!)16.) No. 220. Appeal 
from the District Court of the United States for the Southern District of 
New York. John W. Griggs, Livingston Gifford. L. F. II. Hetts, and James J. 
Cosgrove, ail of New York City, for appellaut. Walter H. Pumphrey, of New 
York City, for appellee. Abraham M. Beitler, of l'hiladelphia, l'a., and C. V. 
Edwards, of New York City, amicus cuiia-, for William Cramp & Sons Ship 
& Engine Bldg. Co. Frederick W. Winter, of Pittsburgh, Pa., amicus euria^, 
for National Electric Signaling Co. Before COXE, WARD, and ROGERS, 
Circuit Judges. 

PER CURIAM. The decree of the District Court is aftirmed, on the opinion 
of Judge Hough. 227 Fed. 906. 

WARD, Circuit Judge (dissenting). The Navy Department contracted with 
one Simon to construct radio apparatus for certain vessels of war. There- 
upon the Marconi Comjiany iîled a Mil against Simon, alleging that in so 
dolng he was infringing its patent, and praylng for an injunctlon and aceount- 
ing. The complainant moved for a preliminary injunctlon, and the défendant 
moved that the bill be dismissed. The District Judge denied the motion for 
a preliminary injuuetion, and granted the motion to dismls.s, on the ground 
that the act of June 25, 1910 (36 Stat. 851 [Comp. St. 1913, § 9465]), made the 
government a licensee of the complainant ])atentee, and that the défendant 
Simon, in making the patented apparatus for a licensee, was not an infringer. 
For the purposes of this appeal Simon's apparatus, unless constructed under a 
license from the complainant, must be considered an infringement. A taking 
of property by eminent domain is an admission that the government is not the 
owner of the property taken and a promise to pay the owner is therefore 
implied. For such a talving by the government a patentée had previous to 
1910 a rlght to reeover in the Court of Claims (Rev. Stat. IJ. S. § 1059) and 
by the Tucker Act in the Circuit Court of the United States (Act March 3. 
1887, c. 359, 24 Stat. 505). But the act of June 25, 1910, provided for an 
entirely différent situation, vlz. the governmenfs assertlng its right to use 
the thing or process patented without the consent of the patentée. For this 
situation there had been no remedy for the patentée against the government. 
I think Congress did not intend to créa te the relation of llcensor and licensee 
between the government and the patentée when the government claimed to be 
acting within its rights, but nierely to give the patentée what the title of the 
act correctly describes as ad<iitional protection, viz. a remedy in case of a 
tortious taking under a clalm of right. That is the présent case. Nor do I 
think that Congress intended to take away from patentées the right of suing 
independent contractors with the government. The case of offlcers of the 
government stands on a différent ground because suing them is tantamount to 
suing the sovereign. Courts ont of i-egtird for public policy will no doubt 
refuse to interfère in proper cases with government activities by enjoining 
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independeut contractors as a matter of discrétion, just as the District Judge 
has done, but tlie bill sliould uot be dismissed evea if tlie Injunctlon be denied. 
For thèse reasons I thiiik that the decree, so far as it dismisses the bill, 
i-hould be reversed. 



MOUNTAIN TIMBER 00. v. BURKE et al. (Circuit Court o£ Appeals. 
Nlnth Circuit. May 1, 1916.) No. 2749. Appeal from the District Court ot 
the United States for the Southern Division of the Western District of Wash- 
ington. B. C. Strode and Coy Burnett, botli of Portland, Or., for appellant. 
A. E. Clark, of Portland, Or., Gordon & Easterday, of Tacoma, Wasli., and I. 
E. Shrauger, of Mt. Vernoa, Wasli., for apiwdlees. Dismissed by tbe clerk. 
under rule 20 (150 Fed. xxxl, 79 C. C. A. xxxi), pursuant to stipulation of 
counsel for respective jiartles, wltliout costs to eitlier party. For opinion be- 
low, see 224 Fed. 591. 



THE ROBERT A. SCOTT. THE CHARLES H. PERKINS. (Circuit Court 
of Appeals, Second Circuit. Mardi 14, lOlG.) Nos. 189, 190. Appeals from 
the District Court of the United States for the Easteru District of New York. 
Foley & Martin, of New York City (William J. Martin and G. V. A. McCloskey, 
)toth of New York City, of counsel), for appellant. Convers & Kirlln, of New 
York City (J. P. Klrlin and Robert S. Erskine, both of New York City, of 
counsel), for appellee. Before COXE, WARD, and ROGERS, Circuit Judges. 

PER OURIAM. Decree afflrmed. 



In re SLAUGHTER. In re TENNESSEE PACKING & STOCKYARDS CO. 
In re KENTUCKY OIE REFINING CO. (Circuit Court of Appeals, Slxth 
Circuit. March 10, 1910.) No. 2713. Pétition for Revision of Proceedlngs of 
the District Court of the United States for the Middle District of Tennessee; 
Edward T. Sanford, Judgo. Keeble & Seay, of Nashville, Tenn., for peti- 
t louer. Jordan Stokes, of Nashville, Tenu., for bankrupt. Dismissed by con- 
sent of counsel. 



In re SLAUGHTER. In re TENNESSEE PACKING & STOCKYARDS CO. 
lu re GOSHORN. (Circuit Court of Appeals, Slxth Circuit. March 10, 1916.) 
No. 2714. Pétition for Revision of Proceedlugs of the District Court of the 
United States for the Middle District of Tennessee: Edvs'ard T. Sanford. 
Judge. Keeble & Seay, of Nashville, Tenn., for petltloner. W. O. Vertrees 
and Stokes «Se Stokes, ail of Nashville, Tenu., for bankrupt. Dismissed by 
consent ot counsel. 



UNITED STATES y. WILLIAMS et al. (Circuit Court of Appeals, Flfth 
(Circuit. April 14, 1916.) No. 2792. Appeal from the District Court of the 
L'ulted States for the Western District of Louisiaua : Aleck Boarman, Judge. 
Action by the United States agalnst Benjamin H. Williams and another to 
vacate a patent for land. Decree for the défendants, and tbe United States 
appeals. Afflrmed. George Whitfleld Jack, U. S. Atty., and Robert A. Huuter, 
Asst. U. S. Atty., both of Shreveport, La., James R. Monk, of LeesvlUe, La., 
and Jas. G. Palmer, of Shreveport. La., for ap[)ellees. Before PARDEE and 
WALKER, Circuit Judges, and MAXEY, District Judge. 

PER CURIAM. Thls is a suit In equlty to vacate a patent for land issued 
to Benjamin H. Williams, and declaring vold and of no effect an act of sale 
<if sald Williams conveying the patented land to Noua Mills Company, Llmit- 
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éd. From an adverse judgment in the District Court this appeal is taken. 
The trial judge made no spécifie findings, only the gênerai flnding in the de- 
cree "that the demands of the United States, set forth in the bill of com- 
plaint filed herein, be and the same are hereby rejected and disallowed, and 
accordlngly that this suit be and the same is hereby dismissed at the plaintiff's 
costs," se that we are not advised whether he found that the patent was not 
fraudulently obtained, or that the Nona Mills Company, Limited, was a bona 
flde purehaser, or both. From our analysis of the évidence, whlch is de- 
eidedly complicated, in the light of the briefs and oral arguments, we find that 
the govemment falled to establish that the patent was obtained througli 
fraud and misrepresentatlon, and that the Nona Mills Company, Limited, 
was a bona fide purehaser for a valuable considération. Either findlng is 
sufficient to warrant dismissal of the bill. The decree appealed from is 
afflrmed. 



In re WALSH. In re HARRIS MILLINEEY CO. (Circuit Court of Ap- 
peals, Sixth Circuit. February 14, 1016.) No. 2862. Pétition for Revision of 
Proceedings of the District Court of the United StJites for the Eastern Dis- 
trict of Michigan ; Arthur J. Tuttle, Judge. Wm. R. Walsh, of Port Huron. 
MIch., for petitioner. Campbell & Dewey, of Détroit, Mich., for bankrupt. Dis- 
missed pursuant to stipulation. 
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